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I.  DEFINITION. 

Waste  may  be  defined  as  the  doing  or  permitting  to  be  done  by 
the  holder  of  a  particular  estate  of  those  acts  which  cause  lasting 
damage  to  the  freeholder  or  inheritance,  or  the  neglect  or  failure  to 
do  those  things  required  to  be  done  to  prevent  lasting  damage.^ 


1.  Waste  Defined — Alabama. — 
:\IcDaniel  v.  Callan,  75  Ala.  327; 
Alexander  v.  Fisher,  7  Ala.  514. 

Indiana.  — Bvugh.  v.  Denman,  38 
Ind.  App.  486,  78  N.  E.  349- 

Missouri. — •  Childs  v.  Kansas  City, 
etc.  R.  Co.,  17  S.  W.  954;  Proffitt  v. 
Henderson,  29  Mo.  325. 

Nevada.  — IP  vice  v.  Ward,  25  Nev. 
203,  58  Pac.  849,  46  L.  R.  A.  459- 


Nezv  York.  —  Beekman  Z'.  Van 
Dolsen.  63  Hun  487,  18  N.  Y.  Supp. 
376;  Hamilton  v.  Austin,  36  Hun 
138;  McGregor  z>.  Brown,   10  N.  Y. 

114. 

North  Carolina.  —  Sherrill  z:  Con- 
nor, 107  N.  C.  630,  12  S.  E.  588; 
Smith  V.  Sharpe,  44  N.  C.  91.  57  Am. 
Dec.  574;  King  v.  Miller,  99  N.  C. 
583,  6  S.  E.  660. 
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2  WASTE. 

n.  PRESUMPTIONS  AND  BURDEN  OF  PROOF. 

When  a  tenant  for  life  or  for  years  is  charged  with  waste,  the 
presumptions  are  in  his  favor  until  the  contrary  appears.=^  It  is 
incumbent  on  the  remainderman  to  afifirmatively  show  such  facts 
as  will  sustain  the  charge.^  The  plaintiff  in  an  action  of  this  char- 
acter must  establish  to  the  satisfaction  of  the  jury  by  a  prepon- 
'  derance  of  the  evidence  not  only  that  the  life  tenant  committed  the 
acts  complained  of,*  but  that  such  acts  have  been  injurious  to  the 
inheritance.^ 

The  Burden  of  Proving  an  affirmative  defense  in  an  action  of  waste 
is  upon  the  defendant.® 

III.  ADMISSIBILITY  OF  EVIDENCE. 
1.  In  General.  —  The  general  rules  as  to  competency  and  rele- 


Oregoii.  —  Davenport  v.  Magoon, 
13  Or.  3,  4  Pac.  299. 

P  enn  s  y  Iv  a  n  i  a.  —  Woodman  v. 
Good,  6  Watts  &  S.  169;  McCullough 
z\  Irvine,  13  Pa.  St.  438. 

Rhode  Island.  —  Chapman  v. 
Cooney,  25  R.  I.  657,  57  Atl.  928; 
Clemence  v.  Steere,  i  R.  I.  272,  53 
Am.  Dec.  621. 

Utah.  — ■  Dooly  v.  Stringham,  4 
Utah  107,  7  Pac.  405. 

Wisconsin.  —  Bandlow  v.  Thieme, 
53  Wis.  57,  9  N.  W.  920;  Afelms  v. 
Pabst  Brewing  Co..  104  Wis.  7,  79 
N.  W.  738,  46  L.  R.  A.  478. 

2.  Glass  V.  Glass,  6  Pa.  Co.  Ct.  408 ; 
Morris  v.  Knight,  14  Pa.  Super,  324; 
In  re  Lynn's  Appeal,  31  Pa.  St.  44, 
72  Am.  Dec.  721. 

3.  In  re  Lynn's  Appeal,  31  Pa.  St. 
44,  72  Am.  Dec.  721 ;  Glass  v.  Glass, 
6  Pa.  Co.  Ct.  408. 

4.  Morris  v.  Knight.  14  Pa.  Super. 
324. 

In  Learned  v.  Ogden,  80  Miss.  769, 
32  So.  278,  92  Am.  St.  Rep.  621,  it 
was  held  that  in  an  action  for  waste 
in  cutting  timber  it  was  incumbent 
on  plaintiff  to  show  with  reasonable 
certainty  what  trees  were  severed 
from  the  soil  by  defendants.  Testi- 
mony as  to  the  number  of  stumps 
counted  did  not  tend  to  fix  the  num- 
ber of  trees  cut  by  the  defendant. 

5.  It  is  imposing  a  burden  not 
warranted  by  law,  however,  when  the 
trial  judge  instructs  the  jury  that  the 
plaintiff's    evidence    must    be    "clear 
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and  certain"  that  the  life  tenant  had 
violated  her  duty.  Morris  v.  Knight, 
14  Pa.  Super.  324. 

6.  Moses  Bros.  v.  Johnson,  88  Ala. 
517,  7  So.  146,  16  Am.  St.  Rep.  58. 
See  also  Cocke  v.  IMinor,  25  Gratt. 
(Va.)  246. 

In  Davis  v.  Clark,  40  Mo.  App.  515, 
it  was  held  that  under  a  statute  pro- 
viding that  if  a  tenant  for  life  or 
for  years  shall  commit  waste  "  with- 
out special  license  in  writing  so  to 
do,  he  shall  be  subject  to  civil  ac- 
tion," it  is  incumbent  on  defendant 
to  establish  such  license  as  a  matter 
of  defense. 

In  Olsen  v.  Webb,  41  Neb.  147,  59 
N.  W.  520,  a  landowner  sued  his 
tenant  for  damages  for  injuries  in- 
flicted by  her  on  his  property  during 
her  occupancy  thereof.  The  tenant 
answered  that  whatever  injury  she 
had  done  to  the  property  was  by  the 
direction  and  permission  of  the  land- 
owner. To  this  the  landowner  re- 
plied by  a  general  denial.  The  jury 
was  instructed  as  follows :  "  The 
burden  of  proof  is  upon  the  plaintiff 
to  make  out  his  case.  He  must  sat- 
isfy you  by  a  preponderance  of  the 
evidence  that  the  things  complained 
of  were  done  by  the  defendant  with- 
out authority  from  him  and  the 
amount  of  damage  done."  Held, 
error;  that  the  defense  was  an  af- 
firmative one,  and  the  burden  of 
proof  was  on  the  defendant  to  prove 
it. 


WASTE.  3 

vancy  apply.     In  the  note  hereto  will  be  found  cases  in  which  it 
was  held  that  the  evidence  was  incompetent^ 

2.  Opinion  Evidence.  —  In  an  action  for  waste,  the  opinions  of 
witnesses  that  certain  acts  were  not  injurious  to  the  inheritance, 
and  therefore  not  waste,  are  inadmissible.®  And  likewise  opinion 
evidence  is  incompetent  to  prove  damages  to  an  inheritance.^  But 
a  witness  may  give  his  opinion  as  to  the  value  of  property  upon 
which  waste  was  alleged  to  have  been  committed  and  as  to  what 
would  have  been  the  value  thereof  if  it  -had  been  kept  in  good  repair 
and  carefully  cultivated.^" 

3.  Defensive  Evidence.  —  Ordinarily,  evidence  is  admissible  on 
defendant's  behalf  which  tends  in  any  manner  to  repel  a  charge  of 
waste." 


7.  Mayo  v.  Feaster,  2  McCord 
Eq.  (S.  C.)  137.  See  Governor  v. 
Carter,  25  N.  C.  338. 

If  the  owner  of  a  farm  sell  it  in 
fee,  and  take  back  a  conveyance  for 
his  life,  his  former  practice  in  the 
matter  of  taking  wood  for  fuel  is 
not  competent  evidence  on  the  ques- 
tion as  to  whether  he  has  committed 
waste  in  cutting  wood  and  timber. 
His  rights  depend  on  his  deed  and 
cannot  be  extended  or  restrained  by 
showing  how  he  had  used  the  land 
when  he  was  the  owner  in  fee  sim- 
ple. Webster  v.  Webster,  33  N.  H. 
18,  66  Am.  Dec.  705. 

In  an  action  by  an  owner  of  a  fea 
in  a  farm,  against  the  lessee  of  a 
tenant  for  life  for  waste,  a  judgment 
in  a  former  action  for  waste  upon 
the  same  premises,  between  the  same 
parties,  but  not  for  the  acts  alleged 
in  the  action  at  bar,  was  offered  in 
evidence.  The  question  at  issue  was 
whether  the  acts  complained  of  in 
the  action  at  bar  was  waste.  Held, 
that  the  judgment  was  inadmissible. 
Rutherford  v.  Aiken,  2  Thomp.  & 
C.   (N.  Y.)  281. 

Sawmill  Books — In  Learned  v. 
Ogden,  80  Miss.  769,  32  So.  278,  92 
Am.  St.  Rep.  621,  it  was  held  that 
in  an  action  for  waste  in  cutting  tim- 
ber the  sawmill  books  of  defendant 
were  not  admissible  in  evidence  to 
show  defendant's  liability. 

8.     McGregor  v.  Brown,  10  N.  Y. 


114. 
9. 

Y.  9. 
10. 

Barb. 


Van  Deusen  v.   Young,  29  N. 

See    Harder    v.     Harder,    26 
(N.  Y.)  409. 


In  Ferguson  v.  Stafford,  33  Ind. 
162,  which  was  an  action  for  waste 
against  one  holding  under  a  will  till 
the  youngest  of  the  plaintiffs  should 
become  of  age,  a  witness  testified 
that  he  knew  the  premises,  a  farm, 
its  improvements  and  condition,  when 
the  defendant  took  possession,  and 
also  the  condition  at  the  commence- 
ment of  this  suit,  and  described  its 
condition  at  each  of  these  periods. 
Held,  that  there  was  no  error  in  per- 
mitting said  witness,  over  the  de- 
fendant's objection,  to  give  his  opin- 
ion as  to  the  value  of  the  farm  at 
the  time  this  action  was  commenced, 
and  also  as  to  what  it  would  then 
have  been  worth  if  it  had  been  kept 
in  ordinarily  good  repair  and  culti- 
vated in  a  husbandlike  manner,  or  in 
permitting  him  to  give  his  opinion 
as  to  the  cost,  in  detail,  of  putting 
the  farm  in  good  condition  and  re- 
pair. 

11.  In  an  action  against  a  life  ten- 
ant by  remaindermen  for  waste  in 
cutting  timber,  evidence  is  properly 
admissible  to  show  the  character  of 
the  trees  cut  and  sold  and  that  they 
were  in  a  dying  condition.  Morris  v. 
Knight,  14  Pa.  Super.  324. 

In  an  action  of  waste,  it  is  not 
error  to  permit  the  defendant,  a  life 
tenant,  to  prove  that  the  usage  in 
that  part  of  the  country  where  the 
premises  were  situate,  was  to  treat 
and  manage  lands  of  the  character 
of  that  in  controversy  in  the  manner 
in  which  defendant  had  treated  the 
locus  in  quo.  Nor  was  it  error  to 
permit  a  farmer  of  the  vicinity  to 
testify  that,   in   his  opinion,   the  de- 
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4  WASTE. 

IV.  WEIGHT  AND  SUFFICIENCY  OF  EVIDENCE. 

1.  In  General.  —  In  actions  to  recover  damages  for  waste,  actual 
damage  to  the  property  in  question  must  be  shown/^  and  in  suits 
to  enjoin  waste  plaintiff  must  introduce  satisfactory  evidence  of 
damage^^  or  of  impending  danger.^* 

2.  Irreparable  Injury.  —  A.  Where  Privity  of  Title  Exists. 
Where  there  is  a  privity  of  title  between  litigants,  such  as  that  of 
tenants  for  life  or  for  years,  and  reversioner,  irreparable  injury 
need  not  be  shown  to  authorize  an  injunction  restraining  waste.^^ 

B.  Where  Privity  of  Title  Does  Not  Exist. — Where  the 
parties  to  a  suit  for  waste  are  strangers  or  claim  adversely,  the  rule 
is  the  same  as  in  actions  of  trespass.  Irreparable  injury  must  be 
shown  before  an  injunction  will  be  granted. ^^ 


fendant  had  done  no  more  in  the 
nature  of  waste  than  was  necessary 
to  make  a  living  out  of  the  land. 
Such  evidence  was  competent  to  re- 
pel a  charge  of  reckless  and  wanton 
misuse  of  the  premises.  King  v. 
Miller,  99  N.  C.  583,  6  S.  E.  660. 

In  an  action  for  waste,  plaintiff 
alleging  that  defendant  maliciously 
cut  certain  timber,  and  seeking  a 
forfeiture  and  eviction,  it  was  held 
that  the  defendant  was  entitled  to 
testify  that  he  cut  the  wood  in  good 
faith,  believing  that  he  had  a  right 
to  do  so.  Rutherford  v.  Aiken,  2 
Thomp.  &  C.   (N.  Y.)  281. 

Parol  Evidence  Not  Admissible 
Where  Written  Evidence  Is  Re- 
quired by  Law —  In  McGregor  v. 
Brown,  10  N.  Y.  114,  which  was  an 
action  by  a  landlord  against  a  tenant 
for  w^aste  in  cutting  trees,  it  was 
held  that  evidence  of  a  parol  consent 
by  the  landlord  to  the  cutting  of  the 
trees,  on  the  condition  that  the  tenant 
would  clear  and  seed  down  the  land 
where  the  trees  were  cut,  was  inad- 
missible; such  consent  being  a  mere 
license,  which  is  required  by  statute 
to  be  in  writing  to  be  valid. 

12.  Smith  V.  Frio  Co.  (Tex.  Civ. 
App.),  50  S.  W.  958. 

The  spread  of  noxious  weeds  from 
natural  causes  or  by  the  action  of 
cattle  depasturing  or  eating  hay  or 
straw  coming  from  fields  where  the 
weeds  were,  and  the  failure  to  stop 
the  growth  thereof  is  no  evidence  of 
waste,  but  only  of  ill  husbandry. 
Patterson  z'.  Central  Canada  L.  etc. 
Co.,  29  Out.    CCan.)    134. 
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Personal  Knowledge  of  Plaintiff 
Necessary —  In  all  cases  of  waste, 
it  must  appear  clearly  that  the  party 
has  personal  knowledge  of  the  ma- 
terial facts  charged,  or  he  must  pro- 
duce supplemental  proof.  Perkins  v. 
Collins,  3  N.  J.  Eq.  482. 

13.  Livingston  v.  Reynolds,  26 
Wend.  (N.  Y.)  115;  Dohertyz-.  All- 
man,  3  App.  Cas.  709,  39  L.  T.  129, 
26  W.  R.  5 13. 

Single  Instance  of  Waste  Suffi- 
cient—  In  a  bill  for  waste,  proof 
of  a  single  clear  instance  of  waste 
committed  intentionally  is  sufficient 
to  entitle  the  complainant  to  a  con- 
tinuance of  an  injunction  and  to  a 
decree  for  an  accounting.  Sarles  v. 
Sarles,  3  Sandf.  Ch.   (N.  Y.)  601. 

14.  Livingston  v.  Reynolds,  26 
Wend.  (N.  Y.)  I15.  See  also  Rod- 
gers  V.  Rodgers,   11   Barb.    (N.   Y.) 

595. 

A  mortgagor  in  possession  may  be 
enjoined  from  cutting  timber  on  the 
land,  in  the  absence  of  an  express 
.^stipulation  in  the  mortgage,  when 
the  evidence  shows  that  the  value  of 
the  security  is  thereby  impaired,  or 
endangered ;  and  the  same  principle 
applies  as  between  vendor  and  pur- 
chaser when  the  former  has  retained 
the  legal  title,  and  has  no  security 
but  the  land.  Moses  Bros.  v.  John- 
son. 88  Ala.  517,  7  So.  146,  16  Am. 
St.  Rep.  58. 

15.  George's  Creek  C.  &  I.  Co.  v. 
Detmold,  i  Md.  Ch.  371. 

16.  Poindexter  v.  Henderson, 
Walk.  (Miss.)  176,  12  Am.  Dec.  550; 
Baugher     v.     Crane,     27     Md.     36; 
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Thompson  v.  Williams,  54  N.  C.  176; 
Spear  v.  Cutter,  5  Barb.  (N.  Y.)  486. 
See  also  Dunn  v.  Bryan,  Ir.  Rep.  7 
Eq.  143 ;  Cutting  v.  Carter,  4  Hen.  & 
M.  (Va.)  424;  Van  Wvck  v.  Alliger, 
6  Barb.  (N.  Y.)  507;  Atkins  v.  Chil- 
son,  7  Met.  (Mass.)  398:  Chapel  v. 
Hull,  60  Mich.  167,  26  N.  W.  874. 

In  Green  v.  Keen.  4  Md.  98,  it  was 
lield  that  to  warrant  an  injunction 
for  committing  waste  upon  lands  by 


cutting  timber  and  other  trees  it  must 
appear  from  the  evidence  that  the 
trees  have  a  peculiar  value,  or  are 
of  great  importance  to  the  estate ;  as, 
for  example,  that  they  are  fruit  or 
ornamental  trees,  or,  if  timber  and 
wood,  that  the  enjoyment  of  the  es- 
tate will  be  so  affected  by  their  de- 
struction as  to  make  the  alleged 
damage  irreparable. 
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WATERS    AND    WATERCOURSES, 

By  John  Abbott  PowEli,. 
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CROSS-REFERENCES : 

Abandonment ; 

Adverse  Possession ; 

Expert  and  Opinion  Evidence ; 

Judicial  Notice. 

I.  OWNERSHIP  OF  SOIL. 

1.  Presumptions.  —  A.  Seashore  and  Tidal  Waters.  —  a.  In 
General.  —  Where  land  borders  upon  the  seashore  or  other  tidal 
water,  there  is  a  presumption  that  the  owner  of  the  uplands  owns 
only  to  high-water  mark,  and  that  the  title  to  the  land  between  low 
and  high-water  mark  is  in  the  state,  and  the  burden  of  proof  is 
upon  him  who  claims  beyond  it.^ 


1.  England.  —  LeStrange  v.  Rowe, 
4  Fost.  &  F.  1048;  Pearce  v.  Bunting, 
(1896)  2  Q.  B.  360;  Attorney-Gen- 
eral V.  Richards,  2  Anst.  603,  3  R. 
R.  63. 

Canada.  —  Attorney-General  v. 
Perry,  15  U.  C.  C.  P.  329. 

United  States.  —  Case  v.  Toftus, 
39  Fed.  730.  5  L.  R.  A.  684;  Mc- 
Cready  v.  Virginia,  94  U.  S.  391 ; 
Pollard's  Lessee  v.  Hagan,  3  How. 
212,  230. 

Alabama.  —  Boulo  v.  New  Orleans, 
etc.  R.  Co.,  55  Ala.  480. 

Calif orma.  —  Long  Beach  Land  & 
Water  Co.  v.  Richardson,  70  Cal. 
206,  II  Pac.  295;  People  v.  Kerber, 
152  Cal.  731,  93  Pac.  878. 

Connecticut.  —  Hollister  v.  Union 
Co.,  9  Conn.  436.  25  Am.  Dec.  36. 

Maryland.  —  Hess  v.  Muir,  65  Md. 
586,  607,  5  Atl.  540,  6  Atl.  673. 

Oregon.  —  Hinman  v.  Warren,  6 
Or.  409. 

Texas.  —  Rosborough  v.  Picton,  12 
Tex.  Civ.  App.  113,  34  S.  W.  791,  43 
S.  W.   1033. 

Washington.  —  Harbor  Line 
Comrs.  V.  State,  2  Wash.  530,  27  Pac. 
550,  12  L.  R.  A.  632.  And  see  x 
Farnham,  Waters  and  Water  Rights, 
p.  207. 

"  Navigable  Rivers  or  Arms  of  the 
Sea  belong  to  the  Crown,  and  not, 
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like  private  rivers  to  the  landowners 
on  each  side ;  and  therefore  the  pre- 
sumption lies  to  the  contrary  way  in 
the  one  case,  from  what  it  does  in 
the  other.  Here,  indeed,  it  lies  prima 
facie  on  the  side  of  the  King  and  the 
public."  Carter  v.  Murcat,  4  Burr, 
(Eng.)  2162. 

"  It  was  shown  that  Little  Bay  was 
tidewater.  Therefore  the  title  and 
domain  of  it  is  presumed  to  rest  in 
the  state  of  Alabama  in  the  absence 
of  proof  to  the  contrary."  Cain  v. 
Simonson    (Ala.),  39  So.  571. 

Rule  Stated. —  "  Grants  of  land, 
bounded  by  the  sea  or  by  navigable 
rivers,  where  the  tide  ebbs  and  flows, 
extend  to  the  high-water  marK,  that 
is,  to  the  margin  of  the  periodical 
flow  of  the  tide,  unaffected  by  ex- 
traordinary causes,  and  the  shores 
below  high-water  mark  belong  to  the 
state  in  which  they  are  situated.  But 
grants  of  land  bounded  on  rivers 
above  tide-water,  or  where  the  tide 
does  not  ebb  and  flow,  carry  the 
grantee  to  the  middle  of  the  river, 
vmless  there  are  expressions  in  the 
terms  of  the  grant  or  something  in 
the  terms  taken  in  connection  with 
the  situation  and  condition  of  the 
land  granted,  that  clearly  indicate  an 
intention  to  stop  at  the  edge  or  mar- 
gin of  the  river.    There  must  b^  a 
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b.  Rebuttal.  —  This  presumption  has  merely  created  a  rule  of 
evidence,^  and  it  may  be  rebutted  by  any  evidence  which  shows  that 
the  shore  has  been  actually  granted  by  the  sovereign  power.* 

B.  Streams.  —  a.  Streams  Navigable  in  Fact.  —  (1.)  General  Rule. 
At  common  law  and  in  most  of  the  courts  of  the  United  States  the 


reservation  or  restriction,  express  or 
implied,  which  controls  the  operation 
of  the  general  presumption,  and 
makes  the  particular  grant  an  excep- 
tion." Howard  v.  Ingersoll,  13 
How.  (U.  S.)  381,  421;  City  of  Mo- 
bile V.  Hallett,  16  Pet.  (U.  S.)  261; 
United  States  v.  Pacheco,  2  Wall. 
(U.  S.)  587. 

No  Presumption  of  a  grant  by  the 
state  to  the  land  under  tidal  waters, 
since  this  would  be  contrary  to  the 
best  interests  of  the  state.  State  v. 
Pacific  Guano  Co.,  22  S.  C.  50,  84. 

By  Force  of  the  Massachusetts 
Colonial  Ordinance  of  1641,  it  is 
held  that  "  the  owner  of  upland  ad- 
joining tide-water  prima  facie  owns 
to  low-water  mark,  and  does  so  in 
fact,  unless  the  presumption  is  re- 
butted by  proof  to  the  contrary." 
Whitmore  v.  Brown,  100  Me.  410, 
61  Atl.  985;  Proctor  v.  Maine  Cent. 
R.  Co.,  96  Me.  458,  52  Atl.  933 ;  But- 
ler V.  Attorney-General,  195  Mass. 
79,  80  N.  E.  688,  8  L.  R.  A.  (N.  S.) 
1047;  Watuppa  R.  Co.  v.  Fail  River, 
154  Mass.  305,  28  N.  E.  257,  13  L. 
R.  A.  255;  Snow  V.  Mt.  Desert  Isl. 
Real  Est.  Co.,  84  Me.  14,  24  Atl. 
429,  17  L.  R.  A.  280;  Doane  v.  Will- 
cutt,  5  Gray  (Mass.)  328,  66  Am. 
Dec.  369;  Barrows  v.  McDermott, 
72)  M'e.  441.  But  this  rule  does  not 
apply  in  New  Hampshire.  Concord 
Mfg.  Co.  V.  Robertson,  66  N.  H.  i, 
25,  25  Atl.  718,  18  L.  R.  A.  679. 

"  This  ordinance  was  annulled 
with  the  charter  by  the  authority  of 
which  it  was  made;  but  from  that 
time  to  the  present  a  usage  has  pre- 
vailed which  now  has  force  as  our 
common  law,  that  the  owner  of  lands 
bounded  on  the  sea  or  salt  water 
shall  hold  to  low-water  mark,  so  that 
he  does  not  hold  more  than  one  hun- 
dred rods  below  high-water  mark." 
Storer  v.  Freeman,  6  Mass.  435,  4 
Am.  Dec.  155. 

No  Subsequent  Recognition  or  con- 
firmation of  a  grant  of  land  under 
navigable  waters,  made  by  a  minis- 


terial officer,  will  be  presumed.  Ros- 
borough  V.  Picton,  12  Tex.  Civ.  App. 
113,  34  S.  W.  791,  43  S.  W.  1033. 

2,  "  The  Only  Case  which  squarely 
adopted  the  doctrine  in  England  has 
never  been  regarded  as  authority, 
and  the  controversy  then  has  resulted 
merely  in  a  rule  of  evidence.  As 
said  by  Moore,  the  true  presumption 
with  regard  to  the  ownership  of  the 
foreshore,  is  and  should  be,  as  it 
clearly  was  before  the  time  of  Queen 
Elizabeth  in  England  and  down  to 
1849  in  Scotland,  that  prima  facie, 
the  manors  and  estates  of  the  sub- 
jects extend  to  low-water  mark  and 
include  the  foreshore."  Farnham, 
Waters  and  Watercourses,  p.  210. 

3.  "Lord  Hale  says  (Hale  De 
Juris  Maris,  ch.  7)  that  the  evidence 
to  prove  that  the  shore  is  parcel  of 
a  manor  are  commonly  these :  Con- 
stant and  usual  fetching  gravel  and 
seaweed  and  sea  sand  between  the 
high  and  low-water  mark,  and  li- 
censing others  so  to  do ;  inclosing 
and  embanking  against  the  sea,  and 
enjoyment  of  what  is  so  inned;  en- 
joyment of  wrecks  happening  upon 
the  sand;  presentment  and  punish- 
ment of  purprestures  there  in  the 
court  of  a  manor,  and  such  like. 
And  as  it  may  be  parcel  of  a  manor 
so  it  may  be  parcel  of  a  vill  or 
parish,  and  the  evidence  for  that  will 
be  usual  perambulations,  common 
reputation,  known  metes  and  di- 
visions, and  the  like."  Gould  on 
Waters,  p.  48. 

Modern  Usage  is  competent  evi- 
dence of  an  ancient  grant  of  the 
shore.  In  Beaufort  v.  Mayor  of 
Swansea,  3  Exch.  (Eng.)  413,  all  of 
the  learned  judges  agreed  in  holding 
that  evidence  of  modern  usage  and 
acts  of  ownership  was  admissible  to 
explain  a  royal  grant  and  to  show 
that  the  seashore  was  included  in  the 
lands  of  a  manor.  And  see  Attorney- 
General  V.  Jones,  2  H.  &  C.  347,  zz 
L.  J.  Ex.  249,  6  L.  T.  N.  S.  65s; 
Hastings  Corporation  v.  Ivall,  L.  R. 
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riparian  owner  on  a  stream  is  prima  facie  owner  of  the  soil  to  its 
center,  although  the  stream  is  used  for  purposes  of  navigation  and 
commerce.* 


19  Eq.  (Eng.)  558,  22  W.  R.  724; 
Mulholland  v.  Killen,  Ir.  Rep.  9  Eq. 
471 ;  Lord  Advocate  v.  Lord  Blan- 
tyre,  4  App.  Cas.    (Eng.)   770- 

"  Unless,  therefore,  the  usage  of 
forty  years  ago  can  be  proved  to 
have  originated  in  usurpation,  it  is 
evidence  whence  usage  anterior  to 
that  time  may  be  presumed,  and 
such  a  length  of  modern  usage,  con- 
nected with  the  ancient  usage,  afTords 
the  strongest  exposition  of  the  mean- 
ing of  the  original  grant."  Chad  v. 
Tilsed,  5  Moore  185,  2  Brod.  &  B. 
403.  23  R.  R.  477- 

"  It  is  beyond  dispute  that  the 
Crown  is  {»-ima  facie  entitled  to 
every  part  of  the  foreshore  between 
high  and  low-water  mark,  and  that 
a  subject  can  only  establish  a  title 
to  any  part  of  that  foreshore,  either 
by  proving  an  express  grant  thereof 
from  the  Crown  or  by  giving  evi- 
dence from  which  such  a  grant, 
though  not  capable  of  being  pro- 
duced, will  be  presumed."  Attorney- 
General  V.  Emerson,  (1801)  App. 
Cas.  649. 

Acts  of  Ownership  May  Be  Shown. 
Hastings  Corporation  v.  Ivall,  L.  R. 
19  Eq.  558.  22  W.  R.  724  (taking  of 
stone  from  a  beach)  ;  Chad  v.  Til- 
sed, 5  Moore  185,  2  Brod.  &  B.  403, 
23  R.  R.  477  (enclosing  the  shore 
with  an  embankment). 

Prescriptive  Right  to  Wreck  is  not 
of  itself  proof  as  against  the  Crown. 
See  Chad  v.  Tilsed,  5  Moore  185,  197. 
2  Brod.  &  B.  403,  23  R.  R.  477;  Con- 
stable's Case,  5  Co.  Rep.  (Eng.)  106. 
Taking  Shell  Fish — ■  Long  con- 
tinued use  of  shore  for  taking  shell 
fish  and  gravel  will  prove  title  in 
the  owner  of  the  upland.  LeStrange 
T'.  Rowc.  4  F.  &  F.   (Eng.)    1048. 

Ownership  of  a  Several  Fishery 
raises  a  presumption  against  the 
crown  that  owner  of  the  up- 
lands also  owns  the  shore.  "  It 
must  be  taken  as  now  settled 
that  if  the  right  to  a  several 
fishery  is  proved  to  exist,  the  owner 
of  the  fishery  is  to  be  presumed  to 
be  also  the   owner  of  the   soil  over 


which  his  fishery  extends,  unless 
there  is  evidence  to  the  contrary. 
Hindson  f.  Ashby,  (1896)  2  Ch.  I, 
10;  Holford  V.  Bailey,  13  Q.  B.  426, 
18  L.  J.,  2  B.  109,  13  Jur.  278;  Attor- 
ney-General V.  Emerson,  (1891)  App. 
Cas.  649. 

4.  England.  —  Lord  v.  Sydney,  12 
Moo.  P.  C.  473,  14  Eng.  Reprint  991 ; 
Hindson  v.  Ashby,  (1896)  2  Ch.  i. 

United  States.  —  Grand  Rapids  & 
I.  R.  Co.  V.  Butter,  159  U.  S.  87; 
Avery  v.  Fox,  i  Abb.  246.  2  Fed. 
Cas.  No.  674. 

Connecticut.  —  WeWes  v.  Bailey,  55 
Conn.  292,  10  Atl.  565,  3  Am.  St. 
Rep.  48. 

Delazvare.  —  Delanev  v.  Boston,  2 
Har.  489. 

Georgia.  —  Young  t-.  Harrison,  6 
Ga.  130. 

Idaho.  —  Johnson  v.  Johnson.  14 
Idaho  561,  95  Pac.  499. 

Illinois.  —  Middleton   t-.    Pritchard, 

4  111.  510,  38  Am.  Dec.  112;  Brook- 
lyn V.'  Smith,  104  111.  429,  44  Am. 
Rep.  90;  Griffin  v.  Johnson,  161  111. 
377.  44  N.  E.  206. 

Kentucky.  —  Cruikshanks  v.  Wil- 
mer.  93  Ky.  20,  18  S.  W.  1018; 
Strange  v.  Spalding.  17  Ky.  L.  Rep. 
305,  29  S.  W.  137;  Berry  v.  Snyder, 
3  Bush  266,  96  Am.  Dec.  219. 

Maine.  —  Brown  v.  Chadbourne. 
31  Me.  9,  50  Am.  Dec.  641. 

Maryland.  —  Browne    7'.    Kennedy, 

5  Har  &  J.  I9,S.  9  Am.  Dec.  503. 
Massachusetts.  —  Bardwell  v.  Ames. 

22  Pick.  333 ;  Deerfield  7'.  Arms,  17 
Pick.  41,  28  Am.  Dec.  276;  Hatch  v. 
Dwight.    17   Mass.   289,  9   Am.    Dec. 

MS- 

Michigan.  —  Attorney-General  v. 
Evart  B.  Co.,  34  ^I'ch.  462 ;  Watson 
v.  Peters,  26  Mich.  508;  City  of 
Grand  Rapids  7-.  Powers,  89  Mich. 
94.  50  N.  W.  661.  28  Am.  St.  Rep. 
276,  14  L.  R.  A.  498. 

Mississippi.  —  The  Magnolia  v. 
Marshall.  39  Miss.   109. 

New  Hampshire.  —  Connecticut 
River  Lumb.  Co.  v.  Olcott  Falls  Co., 
65  N.  H.  290,  21  Atl.  1090,  13  L.  R. 
A.  826. 
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New  Jersey.  —  Cobb  v.  Davenport, 
32  N.  J.  L.  369- 

New  For^.  — Child  v.  Starr,  4 
Hill  369;  Palmer  v.  Mulligan,  3 
Caines  308,  2  Am.  Dec.  270;  Buffalo 
Pipe  Line  Co.  v.  New  York,  etc.  R. 
Co.,  10  Abb.  N.  C.  107;  Morgan  v. 
King,  35  N.  Y.  454,  91  Am.  Dec.  58; 
Chenango  Bridge  Co.  v.  Paige,  83 
N.  Y.  178.  38  Am.  Rep.  407. 

Ohio. —  Gavit  v.  Chambers,  3  Ohio 
496;  Day  V.  Pittsburg,  etc.  R.  Co., 
44  Ohio  St.  406,  7  N.  E.  528. 

South  Carolina.  —  McCullough  v. 
Wall,  4  Rich.  L.  68,  53  Am.  Dec.  175. 

Utah.  —  Poynter  v.  Chipman,  8 
Utah  442,  32  Pac.  6go. 

Wisconsin.  —  Illinois  Steel  Co.  v. 
Bilot,  109  Wis.  418,  84  N.  W.  855. 
85  N.  W.  402,  83  Am.  St.  Rep.  905 ; 
Willow  River  Club  v.  Wade,  100 
Wis.  86,  76  N.  W.  273,  42  L.  R.  A. 

305- 

Common  law  Rule —  "  They  (their 
Lordships)  think  that  there  can  be 
no  doubt  that  by  the  law  of  England 
the  owner  of  the  soil  on  both  sides 
of  a  running  stream,  whether  it  be 
navigable  or  not,  is  prima  facie  at 
least,  owner  of  the  soil  which  forms 
the  bed  of  the  stream."  Caldwell  v. 
McLaren,  9  App.  Cas.  (D.  C.)  392, 
404. 

"Where  a  grant  of  land  is  made 
bordering  on  a  river,  if  a  tidal  river, 
the  title  to  the  bed  is  presumed  to 
remain  in  the  Crown,  unless  other- 
wise expressed  in  the  grant;  where- 
as if  non-tidal,  whether  navigable  or 
not;  the  title  in  the  bed  ad  medium 
alum  aquae  is  presumed  prima  facie 
to  be  in  the  riparian  owner."  Kee- 
watin  Power  Co.  v.  Town  of  Kenora, 
16  Ont.  L.  R.  184;  Williams  v.  Pick- 
ard,   15  Ont.  L.  R.  655. 

Weight  of  the  Presumption —  "  In 
this  state  (Wisconsin)  the  owner  of 
the  bank  of  a  navigable  stream  by 
purchase  from  the  United  States,  is 
conclusively  presumed  to  be  the 
owner  of  the  bed  of  the  stream  in 
front  of  his  premises  to  the  middle 
or  thread  thereof ;  and  .  .  .  the 
same  presumption  arises  in  favor  of 
the  owner  of  such  bank  in  all  cases, 
however  such  owner  acquires  his 
title;  but  the  presumption  in  the  case 
of  owners  not  deriving  their  title 
directly  from  the  government  is  not 


conclusive."  Norcross  v.  Griffiths, 
65  Wis.  599,  608,  27  N.  W.  606,  56 
Am.   Dec.   642. 

Clear  Proof  required  to  overthrow 
it,  after  the  lapse  of  thirty  years. 
Norcross  v.  Griffiths,  65  Wis.  599, 
608,  27  N.  W.  606,  56  Am.  Dec.  642. 

Construction  of  Grants The  ques- 
tion often  arises  over  the  construc- 
tion of  a  grant  or  deed,  and  the  rule 
is  followed  that  a  deed  is  to  be  con- 
strued most  strongly  against  the 
grantor  and  the  presumption  of  own- 
ership to  the  center  is  then  applied 
with  its   full  force. 

United  States.  —  Jones  v.  Soulard, 
24  How.  41 ;  Railroad  Co.  v.  Schur- 
meir,  7  Wall.  272;  Forsythe  v. 
Smale,  7  Biss.  201,  9  Fed.  Cas.  No. 
4,950. 

Colorado.  —  Hanlon  v.  Hobson,  24 
Colo.  284,  51  Pac.  433,  42  L.  R.  A.  502. 

Illinois.  —  Braxon  v.  Bressler,  64 
111.  488;  Middleton  v.  Pritchard.  4 
111.  510,  38  Am.  Dec.   112. 

Kentucky.  —  Kentucky  Lumb.  Co. 
7'.  Green,  87  Ky.  257,  8  S.  W.  439; 
Runion  v.  Alley,  19  Ky.  L.  Rep.  268, 
39  S.  W.  849. 

Maine.  —  Lowell  v.  Robinson,  16 
Me.  357,  33  Am.  Dec.  671 ;  Granger 
V.  Avery,  64  Me.  292. 

Michigan.  —  Webber  v.  Pere  Mar- 
quette Boom  Co.,  62  Mich.  626,  30 
N.  W.  469:  Goff  V.  Cougle,  118  Mich. 
307,  76  N.  W.  489.  42  L.  R.  A.  161. 

Nezv  York.  —  Luce  v.  Carley,  24 
Wend.  451,  35  Am.  Dec.  637. 

Vermont.  —  Fletcher  ?•.  Phelps,  28 
Vt.  257. 

Wisconsin.  —  Chandos  z>.  Mack,  77 
Wis.  573,  46  N.  W.  803.  20  Am.  St. 
Rep.  139.  10  L.  R.  A.  207;  Jones  v. 
Pettibone,  2  Wis.  307,  319;  Wiscon- 
sin River  Imp.  Co.  v.  Lj'ons,  30  Wis. 
61 ;  Wright  v.  Day,  33  Wis.  260. 

Rule  applies  to  grants  by  the 
United  States  government  and  when 
"  the  government  has  surveyed  its 
lands  along  the  bank  of  a  river  and 
has  sold  and  conveyed  such  land  by 
government  subdivisions,  its  patent 
conveys  the  title  to  all  islands  lying 
between  the  meander  line  and  the 
thread  of  the  river,  tmless  previous 
to  such  patent  it  has  surveyed  such 
islands  as  governmental  subdivisions 
or  expressly  reserves  them  when  not 
surveyed."     Butter  v.  Grand  Rapids 
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(2.)  Contrary  View. —  In  a  few  states  the  courts  have  erroneously' 
made  navigability  the  test  of  ownership,  and  in  these  jurisdictions 
the  title  of  the  riparian  owner  is  presumed  to  end  at  high-water 
mark.® 

b.  Non-Navigahle  Streams.  —  In   all   jurisdictions,   the  title   of 


&  I.  R.  Co.,  85  Mich.  246,  48  N.  W. 
569,  24  Am.  St.  Rep.  84. 

Subsequent  Circumstances  as  Af- 
fecting the  Presumption —  "  There 
may  be  facts,  whether  appearing  on 
the  face  of  the  conveyance  or  not, 
from  which  it  is  justly  inferred  that 
it  was  not  the  intention  of  the  par- 
ties that  the  general  presumption 
should  apply,  but,  in  my  opinion,  it 
is  not  sufficient  that  circumstances 
which  afterwards  occur  show  it  to 
be  very  injurious  to  the  grantor  that 
the  conveyance  should  include  half 
of  the  bed  of  the  river."  Cotton,  L. 
J.,  in  Micklethwait  v.  Newlay  Bridge 
Co..  33  Ch.  Div.  133,  145. 

Hebuttal  of  Presumption.  —  Pre- 
sumption can  be  rebutted  not  only  by 
words  in  the  deed  itself,  but  also  by 
evidence  of  the  circumstances  under 
which  the  deed  was  executed.  Duke 
of  Devonshire  v.  Pattinson,  20  Q.  B. 
Div.  (Eng.)  263. 

5.  See  note  in  42  L.  R.  A.  161, 
171  to  Goff  V.  Cougle,  118  Mich.  307, 
76  N.  W.  489. 

6.  Alabama.  —  Mobile  v.  Eslava, 
9  Port.  577,  597,  33  Am.  Dec.  325. 

Iowa.  —  McManus  v.  Carmichael,  3 
Iowa  I ;  Renwick  v.  Davenport,  etc. 
R.  Co.,  49  Iowa  664. 

Minnesota.  —  In  re  Minnetonka 
Lake  Imp.,  56  Minn.  513,  58  N.  W. 
295,  45  Am.  St.  Rep.  494. 

Missouri.  —  Cooley  v.  Golden,  117 
Mo.  2>Z,  23  S.  W.  100,  21  L.  R.  A. 
300. 

Nebraska.  —  Kinkead  v.  Turgeon, 
74  Neb.  573,  104  N.  W.  1061,  109  N. 
W.  744,  I  L.  R.  A.  (N.  S.)  762. 

North  Carolina.  —  Collins  v.  Ben- 
bury,  25  N.  C.  (3  Ired.)  277,  38  Am. 
Dec.  722. 

Pennsylvania.  —  Carson  v.  Blazer, 
2  Binn.  475,  4  Am.  Dec.  463 ;  Flan- 
agan V.  Philadelphia,  42  Pa.  St.  219. 

Tennessee.  —  State  v.  Muncie  Pulp 
Co.,  104  S.  W.  437,  450. 

West    Virginia.  —  Ravenswood    v. 
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Flemings,  22  W.  Va.  52,  46  Am.  Rep. 

48s. 

"  The  rule  of  navigability  having 
been  extended  to  fresh  water  lakes 
and  streams  in  this  country,  the 
ownership  by  analogy,  follows  the 
rule,  so  that  the  states  are  entitled 
to  assert  the  same  ownership  to  the 
beds  and  shores  of  navigable  fresh 
water  lakes  and  streams  as  they  may 
properly  assert  to  the  beds  and 
shores  of  tidal  waters."  M'Gilvra  v. 
Ross,  161  Fed.  398. 

In  "Western  States,  —  The  consti- 
tutions or  statutes  of  some  of  the 
western  states  expressly  declared  the 
ownership  of  all  navigable  waters  to 
be  in  the  state.  See  the  following 
cases : 

United  States.  —  M'Gilvra  v.  Ross, 
161  Fed.  398. 

Arkansas.  —  St.  Louis,  etc.  R.  Co. 
V.  Ramsey,  53  Ark.  314,  13  S.  W.  931, 
22  Am.  St.  Rep.  195,  8  L.  R.  A.  559- 

California.  —  People  v.  Gold  Run 
D.  &  M.  Co.,  66  Cal.  138,  4  Pac.  1152, 
56  Am.  Rep.  80;  Packer  v.  Bird,  71 
Cal.  134,  u  Pac.  873- 

Kansas.  —  Wood  v.  Fowler,  26 
Kan.  682,  40  Am.  Rep.  33°. 

Oregon.  —  Salem  Imp.  Co.  v.  Mc- 
Court,  26  Or.  93,  41   Pac.  1105. 

Washington.  —  Eisenbach  v.  Hat- 
field, 2  Wash.  236,  26  Pac.  539.  12 
L.  R.  A.  632;  Brace  &  Hergert  Mill 
Co.  V.  State,  49  Wash.  326,  95  Pac 
278. 

In  New  York  this  rule  is  applied 
to  the  Mohawk  river.  People  v. 
Canal  Appraisers,  33  N.  Y.  461. 

Meandered  Stream —  Where  a 
stream  has  been  meandered,  patents 
from  the  United  States  are  presumed 
to  convey  title  only  to  the  bank. 
Dashiel  v.  Harshman,  113  Iowa  283, 
85  N.  W.  85 ;  Brown  v.  Cunningham, 
82  Iowa  512,  48  N.  W.  1042,  12  L. 
R.  A.  583. 

National  Boundary.  —  Where  a 
river  forms  a  national  boundary  line 
between    the    state    and    a    foreign 
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riparian  owners  upon  non-navigable  streams  is  presumed  to  extend 
to  the  center  or  thread  of  the  stream.'^ 

II.  NAVIGABILITY. 

1.  Judicial  Notice.  —  A.  In  General.  —  A  court  will  ordinarily 
judicially  notice  the  character,  with  respect  to  navigability^  or  non- 


country,  it  will  be  presumed  that  the 
grant  to  the  riparian  owner  conveyed 
only  to  the  river's  edge.  Matter  of 
State  Reservation  at  Niagara,  i6  Abb. 
N.  C.  (N.  Y.)  159.  And  see  the 
case  of  Hensler  v.  Hartman  (re- 
ported in  the  note  at  p.  176)  ;  King- 
man V.  Sparrow,  12  Barb.  (N.  Y.) 
201. 

7.  United  States.  —  Tyler  v.  Wil- 
kinson, 4  Mason  C.  C.  397,  24  Fed. 
Cas.  No.  14,312;  Bowman's  Devisees 
V.  Wathen,  2  McLean  376,  3  Fed. 
Cas.  No.  1,740. 

Alabama.  —  Sullivan  v.  Spotswood, 
82  Ala.  163,  2  So.  716. 

California.  —  Lux  v.  Haggin,  69 
Cal.  255,  10  Pac.  674. 

Indiana.  —  Ross  v.  Faust,  54  Ind. 
471,  23  Am.  Rep.  655. 

Michigan.  —  Hartz  v.  Detroit,  etc. 
R.  Co.,  153  Mich.  337,  116  N.  W. 
1084. 

North  Carolina.  —  Hodges  v.  Wil- 
liams, 95  N.  C.  331,  59  Am.  Rep. 
242. 

Pennsylvania.  —  Poor  v.  McClure, 
77  Pa.  St.  214. 

Vermont.  —  Adams  v.  Barney,  25 
Vt.  225. 

Washington.  —  Griffith  v.  Holman, 
23  Wash.  347,  63  Pac.  239,  83  Am.  St. 
Rep.  821,  54  L.  R.  A.  178.  And  see 
I  Farnham,  Waters  &  Water  Rights, 
§  57 ;  Gould  on  Waters,  3d  ed.  §  46. 

8.  United  States.  —  King  v.  Amer- 
ican Transp.  Co.,  14  Fed.  Cas.  No. 
7,787;  Lands  v.  Cargo  of  227  Tons 
of  Coal,  4  Fed.  478. 

Arkansas.  —  Bittle  v.  Stuart,  34 
Ark.  224. 

California.  —  People  v.  Truckee 
Lumb.  Co.,  116  Cal.  397,  48  Pac.  374, 
58  Am.  St.  Rep.  183,  39  L.  R.  A. 
S8i;  People  v  Gold  Run  D.  &  M. 
Co.,  66  Cal.  138,  146,  4  Pac.  1152, 
56  Am.  Rep.  80. 

Indiana.  —  Neaderhouser  v.  State, 
28  Ind.  257. 


Kansas.  —  Wood  v.  Fowler,  26 
Kan.  682,  40  Am.  Rep.  330. 

Kentucky.  —  Warner  v.  Ford 
Lumb.  &  "Mfg.  Co.,  123  Ky.  103,  93 
S.  W.  650,  12  L.  R.  A.  (N.  S.)  667 
(Kentucky  river)  ;  Terrell  v.  City  of 
Paducah,  122  Ky.  331,  92  S.  W.  310, 
5  L.  R.  A.  (N.  S.)  289  (Tennessee 
river). 

Missouri.  —  McKinney  v.  North- 
cutt,  114  Mo.  App.  146,  89  S.  W.  351. 

New  York.  —  Browne  v.  Scofield, 
8  Barb.  239;  Matter  of  State  Reser- 
vation at  Niagara,  16  Abb.  N.  C. 
159,  note. 

South  Carolina.  —  Lockwood  v. 
Bridge  Co.,  60  S.  C.  492,  38  S.  E.  112, 
629;  Jones  V.  Seaboard  Air-Line  R. 
Co.,  67  S.  C.   181,  45  S.   E.   188. 

Vermont.  —  Trout  &  Salmon  Club 
V.  Mather,  68  Vt.  338,  35  Atl.  323. 
33  L.  R.  A.  569- 

Wisconsin.  —  State  v.  Norcross, 
132  Wis.  534,  112  N.  W.  40;  State 
V.  Carpenter,  68  Wis.  165,  31  N.  W. 
730,  60  Am.  Dec.  848.  And  see 
"Judicial  Notice,"  Vol.  VH,  p.  913. 

"  That  the  Ohio  river  is  navigable 
is  a  historical  fact,  which  all  courts 
may  recognize."  State  of  Pennsyl- 
vania V.  Wheeling,  etc.  Bridge  Co., 
13  How.    (U.  S.)   518,  561. 

"  The  courts  would  certainly  take 
judicial  notice  of  the  navigability  of 
the  Mississippi,  Missouri,  Gasconade 
and  Osage,  and  no  doubt  other  of 
our  principal  rivers,  inasmuch  as  the 
character  of  these  streams  is  such 
that  their  navigable  capacity  for  such 
purposes  is  a  matter  of  common 
knowledge."  McKinney  v.  North- 
cutt,  114  Mo.  App.  146.  89  S.  W.  351. 

"That  it  (the  Androscoggin  river) 
is,  in  the  present  condition  of  the 
country,  at  some  times  and  to  some 
extent,  naturally  capable  of  floating 
logs  and  reasonably  being  substan- 
tially useful  to  the  public  for  that 
kind  of  navigation,  is  a  fact  of  his- 
tory    and     physical     geography,     of 
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navigability^  of  natural  streams,  ponds,  channels,  or  other  bodies 

of  water.^''  .  .  ^  „ 

B  Limitations.  —  But  when  the  question  arises  as  to  small 
bodies  of  water  the  location  and  size  of  which  are  not  generally 
known,  the  courts  are  justified  in  refusing  to  take  judicia  knowl- 
edg^  of  the  navigability  of  the  water."     So  also  they  will  refuse 

which  it  is  our  duty  to  take  judicial 
notice"  Thompson  v.  Androscoggin 
Co.,  54  N.  H.  545-  And  see  Talbot 
V.   Hudson,   i6  Gray    (Mass.)    417- 

Navigable  Waters  of  the  United 
States.  —  The  supreme  court  of  Mas- 
sachusetts in  Com.  v.  King,  150  Mass. 
221,  22  N.  E.  905.  5  L.  R.  A.  536, 
took  judicial  notice  of  the  fact  that 
"  the  Connecticut  river  above  the  dam 
at  Holyoke  does  not,  either  by  itself 
or  by  uniting  with  other  waters,  con- 
stitute a  public  highway  over  which 
commerce  may  be  carried  on  with 
other  states  or  with  foreign  coun- 
tries," and  was  not  within  the  mari- 
time jurisdiction  of  the  United 
States.  Navigability  in  the  sense  of 
being  a  highway  for  interstate  com- 
merce and  subject  to  the  exclusive 
control  of  Congress  was  judicially 
noticed  in  Little  Rock,  etc.  R.  Co.  v. 
Brooks.  39  Ark.  403,  43  Am.  Rep.  227. 
A  state  court  will  judicially  notice 

that    a    river     (the    Mississippi)     is 

navigable,  and  subject  to  the  exclu- 
sive regulation  of  Congress.     Hodg- 

man  v.  St.  Paul,  etc.  R.  Co.,  23  Minn. 

153,  160. 
Increased  Capacity  for  Navigation. 

•'  We    take    notice    of    the    fact    that 

the  capacity  of  many  small  navigable 

streams    in    this    state   to    float    logs 

and   lumber  into  the  larger  streams 

below  and  to  market,  has  been  greatly 

increased   by    the    erection    of    dams 

across  them  to  hold  or  discharge  the 

water  as  circumstances  may  require." 

Tewksbury  v.   Schulenberg,   41   Wis. 

584.  593. 
Decreased  Navigability —  "We  can 

take  judicial  knowledge,  we  think, 
that  the  natural  v/atercourses  in  this 
state  have  all  decreased  in  volume, 
and  many  of  them  have  been  dried 
up,  by  the  cultivation  and  clearing 
of  the  country."  Hilliker  v.  Cole- 
man, 73  Mich.  170,  41  N.  W.  219; 
Harrison  v.  File,  148  Fed.  781,  78 
C.  C.  A.  447. 
Passaic  River  was  judicially  known 
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as  a  tidal  stream.     McCarter  v.  Hud- 
son Co.  Water  Co.,  70  N.  J.  Eq.  5^5, 

61   Atl.  710- 

Ebb  and  Flow  of  the  Tide  in  Sa- 
bine Pass  is  judicially  noticed. 
Crary  v.  Port  Arthur  Dock  Co.,  92 
Tex.  275,  283,  47  S.  W.  967. 

River  Mersey  in  England  is  known 
to  be  "  wide  and  filled  with  salt 
water,  as  the  tide  ebbs  and  flows  to 
a  very  great  height."  Mcintosh  v. 
Gastenfofer,  2  Rob.  (La.)  403;  Whit- 
ney &  Co.  V.  Gauche,  11  La.  Ann.  432. 

iPart  of  the  Geography  of  the 
State.  —  Gulf,  etc.  R.  Co.  v.  State,  72 
Tex.  404,  ID  S.  W.  81,  13  Am.  St. 
Rep.  815,  I  L.  R.  A.  849.  And  see 
Havs  V.  State,  8  Ind.  425. 

Geographical  Situation  of  the  falls 
of  the  Ohio  judicially  noticed.  Cash 
V.  Auditor,  7  Ind.  227. 

9.  Clark  v.  Cambridge  &  A.  Irr. 
Co.,  45  Neb.  798,  64  N.  W.  239:  Ross 
z'.   Faust,   54  Ind.  471,  23   Am.   Rep. 

655- 

Gowannus  Canal  vi^as  not  judicially 

known  to  be  a  public  highway.     New 

York,  etc.  Co.  v.  Brooklyn,  71  N.  Y. 

580. 

Location  of  Land  in  a  navigable 
lake  was  judicially  noticed.  Wilcox 
V.   Jackson,    109   111.    261. 

Construction  of  Dams  and  Bridges 
rendering  a  river  non-navigable  will 
be  judiciallv  noticed.  State  v.  Car- 
penter, 68  Wis.  165,  31  N.  W.  730,  60 
Am.  Rep.  848. 

To  Give  Jurisdiction,  under  the 
mill  dam  law,  the  court  will  not  take 
judicial  notice  that  a  stream  is  not 
navigable.  Waller  v.  McConnell,  19 
Wis.  417. 

10.  Harrison  v.  Fite,  148  Fed. 
781,  78  C.   C.  A.  447- 

Great  Lakes  judicially  noticed  as 
navigable  waters.  State  v.  Fishing  & 
Shooting  Club,  127  Mich.  580,  87 
N.  W.  117. 

11.  The  Montello,  11  Wall.  (U. 
S.)  411;  Western  &  H.  Inv.  Co.  v. 
Farmers'   Nat.   Bank.  35  Or.  298,  57 
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to  judicially  know  at  what  point  a  navigable  stream  ceases  to  be 

navigable. ^^  .    . 

C  Not  Conclusive.  —  The  effect  of  judicial  notice  of  the  navi- 
sabiiity  or  non-navi£?ability  of  a  stream  is  merely  to  establish  a 
prima  facie  case  in  favor  of  the  party  who  was  bound  to  establish 
the  fact,  and  his  opponent  may  dispute  the  proposition  by  evidence. 


Pac.  912;  People  v.  Board  of  Super- 
visors, 122  111.  App.  40. 

"The   courts   cannot   take   judicial 
notice   of   its    (Boquet    river)    char- 
acter.    Its  name   is  not   found   upon 
the  general  maps  of  the  state;  it  is 
not  found  in  any  general  history  of 
the   country  and   its   character   is   in 
no  way  defined  in  any  public  statute. 
And   it   is   not  of  such  notoriety  as 
to  be  known  generally  to  the  people 
of  the  state;  and  hence  the  courts  can 
take  no  more  notice  of  its  character 
and  existence,  than  of  the  character, 
location,  and  usefulness  of  the  ordi- 
nary  public   highways    of    the    state. 
In  this  respect  it  is  unlike  the  great 
rivers  and  lakes  of  the  state,  and  the 
mountain  ranges,  which  are  matters 
of  general   history  and  public  noto- 
riety."    People  r.  Allen.  42  N.  Y.  37S. 
"  Courts  take  judicial  notice  of  the 
navigable  character  of  our  important 
rivers  and   inland  lakes  —  those  that 
are   so   within    our   common   knowl- 
edge—  but  there  are   many  of  such 
insignificant    capacity    and    doubtful 
utility   that   the   question,    being   one 
of  fact,  is  to  be   determined  by  the 
evidence     produced."       Harrison     v. 
Fite.  148  Fed.  781,  78  C  C.  A.  447- 
Rivers  of  No  Historic  Consequence 
will    not    be    judicially    noticed.     De 
Camp  V.  Thompson,  44  N.  Y.   Supp. 
1014;  Neaderhouser  v.  State,  28  Ind. 
257;   Buffalo  Pipe  Line  Co.  v.   New 
York,  etc.  R.  Co.,  10  Abb.  N.  C  (N. 
Y.)   107. 

Recognition  by  Legislature —  The 
fact  that  the  legislature  has  regarded 
a  river  as  navigable  and  that  other 
courts  have  also  so  considered  it, 
will  influence  a  court  to  take  judicial 
notice.  Matter  of  State  Reservation 
at  Niagara,  16  Abb.  N.  C.  (N.  Y.) 
159,  note. 

12.  "It  Is  Reasonable  that  the 
courts  take  judicial  notice  that  cer- 
tain rivers  are  navigable  and  others 
not,  for  these  are  matters  of  general 
knowledge.     But    it    is    not    so    clear 


that  it  can  fairly  be  said,  in  respect 
to   a    river   known   to   be    navigable, 
that  it  is,  or  ought  to  be,  a  matter  of 
common  knowledge   at  what  partic- 
ular place  between  its  mouth  and  its 
source  navigability  ceases.     And  so  it 
may    well    be    doubted    whether    the 
courts   will   take   judicial    notice    of 
that  fact.    It  would  seem  that  such  a 
matter    was    one    requiring    evidence 
and  to  be  determined  by  proof.     That 
the  Rio   Grande,   speaking  generally, 
is  a  navigable  river  is  clearly  shown 
by  the  affidavits.     It  is  also  a  mat- 
ter of  common  knowledge  and  there- 
fore   the    courts    may    take    judicial 
notice  of  that  fact.     But  how  many 
know  how  far  up  the  stream  naviga- 
bility extends?     Can  it  be  said  to  be 
a  matter  of  general  knowledge  or  one 
that  ought   to  be   generally  known? 
If   not,    it   should  be   determined  by 
evidence."     United     States     v.     Rio 
Grande  Irr.  Co.,  174  U-  S.  690,  698. 

But  in  Olive  v.  State,  86  Ala.  88. 
5  So.  653.  4  L.  R.  A.  33,  the  court 
took  judicial  knowledge  of  the  fact 
that  the  Sipsey  river  was  above  the 
ebb  and  flow  of  the  tide. 

In  Peyroux  v.  Howard,  7  Pet.  (U. 
S.)  324,  342,  the  court  judicially 
noticed  that  New  Orleans  was  situ- 
ated upon  the  Mississippi  at  a  point 
where   the   tide   ebbed   and   flowed. 

In  State  v.  Wabash  Paper  Co., 
21  Ind.  App.  167,  51  N.  E.  949,  the 
court  judicially  noticed  that  Wabash 
and  Miami  counties  were  less  than 
400  miles  from  the  mouth  of  the 
Wabash  river  and  that  the  river  was 
navigable  beyond  them. 

13.  In  State  v.  Norcross,  132  Wis. 
534,  112  N.  W.  40,  the  complaint  con- 
tained an  allegation  of  the  naviga- 
bility of  Rock  river.  The  trial  court 
sustained  a  demurrer  upon  the 
ground,  among  others,  that  they 
would  take  judicial  notice  of  the  non- 
navigability  of  the  stream.  The  su- 
preme court  in  reversing  the  deci- 
sion, says,  by  Tunlin,  J. :     "  This  de- 
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2.  Burden  of  Proof.—  A.  In  General.  —  The  burden  of  proving 
navigability  of  a  body  of  water  is  upon  the  party  affirming  it.^* 
B.  Tide  Water.  —  All  tide  water  is  prima  facie  navigable,  and 


cision     involves     two     propositions, 
neither  of  which  we   are  willing  to 
approve.    The    first    is    that   upon   a 
question    of    the    kind    presented    by 
an   assertion   of   navigability   in   fact 
for  some  public  purposes,  the  court 
could    deprive    a    suitor    of    trial    or 
hearing  and  foreclose  him  upon  such 
inquiry   by    setting   the    court's    own 
knowledge  or  judicial  notice  in  op- 
position to  the  averments  of  his  com- 
plaint.    .     .     .    The  affirmative  prop- 
osition that  a  certain   river  is  navi- 
gable may  well  be  judicially  noticed 
in  many  instances.     That  a  river  is 
not  navigable  may  sometimes  be  the 
subject   of  judicial  notice;   but  con- 
sidering the  various  degrees  of  navi- 
gability   and    the    various    kinds    of 
navigation  and  the  various  appliances 
for  the  purposes  of  navigation,  and 
the  differing  conditions  along  differ- 
ent portions  of  the  same  river,  there 
must    still    remain    a    large    class    of 
cases    in    which    to    determine    this 
question  by  judicial  notice  would  de- 
prive the  party  averring  navigability 
or  non-navigability  as  the  foundation 
of    his    right   of    the    opportunity    of 
trial   and  hearing.     United   States  v. 
Rio  Grande  &  I.  Co.,  174  U.  S.  690, 
19  Sup.  Ct.  770.     As  to  such  matters 
the   rule,   we   think,   is   as    stated   in 
4  Wigmore  Ev.  §  2567.     '  That  a  mat- 
ter is  judicially  noticed  means  merely 
that  it  is  taken  as  true  without  the 
offering  of  evidence  by  the  party  who. 
should  ordinarily  have  done  so.     But 
the  opponent  is  not  prevented  from 
disputing  the  matter  bj^  evidence,  if 
he  believes  it  disputable.'  " 

But  compare  Walker  v.  Allen,  72 
Ala.  456,  where  an  averment  that  a 
certain  stream  was  navigable  was 
held  not  to  prevent  the  court  from 
taking  judicial  notice  that  no  tidal 
streams,  which  are  prima  facie  navi- 
gable, were  within  the  county  —  such 
averment  being  a  mere  legal  conclu- 
sion. 

14.     United   States.  —  Harrison    v. 

Kite,  148  Fed.  781,  78  C.  C.  A.  447- 

Alabama.  —  Lewis      i'.      Coffee 

County,  77  Ala.  190,  54  Am.  St.  Rep. 

55;    Walker   i:   Allen,   72   Ala.   456; 
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Rhodes  v.  Otis,  33  Ala.  578,  73  Am. 
Dec.  439;  Olive  v.  State,  86  Ala.  88, 
5  So.  653,  4  L.  R.  A.  33;  Morrison 
V.  Coleman,  87  Ala.  655,  6  So.  374> 
5  L.  R.  A.  384. 

Arkansas.  —  Little  Rock,  etc.  R.  Co. 
V.  Brooks,  39  Ark.  403,  43  Am.  Rep. 
277. 

Missouri.  —  McKinney  v.  North- 
cutt,  114  Mo.  App.  146,  89  S.  W.  351. 

Vermont.  —  Trout  &  Salmon  Club 
V.  Mather,  68  Vt.  338,  35  Atl.  323, 
33  L.  R.  A.  569. 

Washington.  —  Griffith  V.  Holman, 
23  Wash.  347,  63  Pac.  239,  83  Am. 
St.  Rep.  821,  54  L.  R.  A.  178. 

"  The  plaintiff's  dam  having  been 
injured  by  logs  of  the  defendant  as 
stated  by  the  witnesses,  it  was  in- 
cumbent on  the  latter  to  show  that 
the  river  was  a  floatable  stream  at 
the  point  where  the  injury  was  in- 
flicted." Gwaltney  v.  Timber  &  Land 
Co.,  Ill   N.  C.  547,  16  S.  E.  692. 

There  is  no  presumption  that  a 
dam  was  built  across  a  navigable 
stream,  and  so  the  complaint  in  an 
action  for  trespass  for  injuries  to  the 
dam  need  not  allege  that  the  stream 
is  not  navigable.  Leihy  v.  Ashland 
Lumb.    Co.,   49   Wis.    165,   5    N.    W. 

471- 

In  Western  &  H.  Imv.  Co.  v.  Farm- 
ers' Nat.  Bank,  35  Or.  298,  57  Pac. 
912,  the  defendant's  right  depended 
upon  the  findings  of  the  non-navi- 
gability of  a  certain  so-called  lake  or 
swamp,  and  he  was  held  to  have  the 
burden  of  proof. 

Survey  Which  Does  Not  Reserve 
bed  of  a  river  above  tide-water  from 
grant  or  sale  casts  the  burden  of 
proof  on  the  party  asserting  that  it 
had  the  character  of  being  navigable. 
Sullivan  v.  Spotswood,  82  Ala.  163. 
2  So.  716;  Alabama,  etc.  Nav.  Co.  z: 
Georgia  Pac.  R.  Co.,  87  Ala.  154,  6 
So.  73- 

Where  a  stream  is  not  meandered 
the  presumption  is  that  the  stream  is 
not  navigable.  Clute  v.  Briggs,  22 
Wis.  608. 

Where  an  Artificial  Ditch  was 
connected  with  a  navigable  stream, 
the   burden   of  proving   that   it   was 
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the  burden  of  proving  that  it  is  not  navigable  is  upon  the  party  al- 
leging its  non-navigability.^° 

3.  Proof  of  Navigability.  —  A.  At  Common  Law.  —  At  the  com- 
mon law  the  ebbing  and  flowing  of  the  tide  was  the  test  of  navi- 
gability and  conclusive  evidence  thereof.^" 

B.  In  United  States.  —  a.  In  General.  —  In  the  United  States, 
generally,  the  ebb  and  flow  of  the  tide  need  not  be  shown  to  estab- 
lish the  navigability  of  a  stream,^''  but  the  presence  of  the  tide  is 


legally  navigable  was  held  to  be  upon 
the  party  asserting  its  navigability. 
Ligare  v.  Chicago,  etc.  R.  Co.,  i66 
111.  249,  46  N.  E.  803. 

15.  King  V.  Montague,  4  Barn.  & 
C.  (Eng.)  598,  10  E.  C.  L.  413; 
Walker  v.  Allen,  72  Ala.  456 ;  Rhodes 
V.  Otis,  33  Ala.  578,  73  Am.  Dec.  439 ; 
Mayor  of  Colchester  v.  Brooke,  7  Ad. 
&  El.  339,  53  E.  C.  L.  339;  Sullivan 
V.  Spotswood.  82  Ala.  163.  2  So.  716; 
Morgan  v.  King,  18  Barb.  (N.  Y.) 
277. 

16.  Earl  of  Ilchester  v.  Raish- 
leigh,  61  L.  T.  N.  S.  (Eng.)  477; 
Rex  V.  Montague,  4  Barn.  &  C. 
(Eng.)  598,  ID  E.  C.  L.  413;  Murphy 
V.  Ryan,  Ir.  Rep.  2  C.  L.  143,  16  W. 
R.  678.  Compare  Queen  v.  Meyers, 
3  U.  C.  C.  P.  30s,  319;  Miles  v.  Rose, 
I  Marsh.  (Eng.)  313,  5  Taunt.  706, 
15  R.  R.  623;  Colchester  Corp.  v. 
Brooke,  7  Q.  B.  339,  15  L.  J.  Q.  B. 
59,  9  Jur.  1090;  Mayor  of  Lynn  v. 
Turner,  Cowp.   (Eng.)  86. 

Determination  of  Question.  — i "  It 
is  the  rise  and  fall  of  the  water,  and 
not  the  proportion  of  salt  water  to 
fresh,  that  determines  whether  a 
particular  portion  of  a  stream  is  with- 
in tide-water."  Attorney-General  v. 
Woods,  108  Mass.  436,  11  Am.  Rep. 
380;  citing  King  v.  Smith,  2  Doug. 
(Mich.)  441 ;  Peyroux  v.  Howard,  7 
Pet.  (U.  S.)  324,  338;  Lapish  v. 
Bangor   Bank,   8   Greenl.    (Me.)    85. 

17.  United  States. —  The  Daniel 
Ball,  ID  Wall.  557;  Bowman's  De- 
visees V.  Wathen,  2  McLean  376,  3 
Fed.  Cas.  No.  1,740. 

Alabama.  —  Walker  v.  Allen,  72 
Ala.  456;  Sullivan  v.  Spotswood,  82 
Ala.  163,  2  So.  716. 

Arkansas.  —  Little  Rock,  etc.  R.  Co. 
"v.  Brooks,  39  Ark.  403,  43  Am.  Rep. 
277. 

Florida.  —  Bucki  v.  Cone,  25  Fla. 
I,  6  So.  160. 


Illinois.  —  Schulte  v.  Warren,  218 
111.  108,  75  N.  E.  783. 

Iowa.  —  McManus  v.  Carmichael,  3 
Iowa  I. 

Maine.  —  Smart  v.  Aroostook 
Lumb.  Co.,  103  Me.  37,  68  Atl.  527. 

Minnesota.  —  Castner  v.  Steamboat, 

1  Minn.  73. 

Nezv  York.  —  People  v.  Canal  Ap- 
praisers, 2>2>  N.  Y.  461;  Ex  parte 
Tibbits,  17  Wend.  571. 

North  Carolina.  —  State  v.  Baum, 
128  N.  C.  600,  38  S.  E.  900;  Wilson 
V.  Forbes,  13  N.  C.  (2  Dev.)  30; 
Broadnax  v.  Baker,  94  N.  C.  675,  55 
Am.  Rep.  633;  State  v.  Eason,  114 
N.  C.  787,  19  S.  E.  88.  41  Am.  St. 
Rep.  811,  23  L.  R.  A.  520;  Collins 
V.  Benbury,  25  N.  C.  (3  Ired.)  277, 
38  Am.  Dec.  722. 

Ohio.  —  Hickok  v.  Hine,  23  Ohio 
St.   523. 

Oregon.  —  Hume  v.  Rouge  River 
Pack.  Co.,  92  Pac.  1065. 

Pennsylvania.  —  Carson    v.    Blazer, 

2  Binn.  475,  4  Am.  Dec.  463 ;  Shrunk 
V.  Schuylkill  Nav.  Co.,  14  Serg.  & 
R.  71. 

Tennessee.  —  Stuart  v.  Clark's  Les- 
see, 2  Swan  9,  58  Am.  Dec.  49;  Sig- 
ler  V.  State,  7  Baxt.  493;  Elder  v. 
Burrus,  6  Humph.  358. 

Texas.  —  Jones  v.  Johnson,  6  Tex. 
Civ.  App.  262,  25  S.  W.  650. 

West  Virginia.  —  Gaston  v.  Mace, 
33  W.  Va.  14,  10  S.  E.  60,  25  Am. 
St.  Rep.  848,  5  L.  R.  A.  392. 

Wisconsin.  —  Diedrich  v.  North- 
western U.  R.  Co.,  42  Wis.  248,  24 
Am.  Rep.  399. 

Contra,  in  the  New  England  states. 
Scott  V.  Willson,  3  N.  H.  321 ; 
Adams  v.  Pease,  2  Conn.  481 ;  Com. 
V.  Chapin,  5  Pick.  (Mass.)  199,  r6 
Am.   Dec.  386. 

Common  law  Rule  Not  Adopted 
on  account  of  its  "  utter  want  of  fit- 
ness and  adaptation  to  the  condition 
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always  strong  although  not  conclusive  evidence  of  navigability.^ 

b    NavigabiUtv  in  Fact- iU  m  General.  ^  Proof  that  water  is 
navigable  in  fact  will  establish  its  navigability  in  law.  _ 

(2)  Interriiption  of  Navigation.  -  The  interruption  of  navigation 
by  natural  barriers,  such  as  falls  or  rapids,  does  not  affect  the  legal 
navigability  of  the  stream.^" 

(3 )  Continuous  Navigability.-  It  need  not  be  shown  that  a  stream 
is  navio-able  at  all  seasons  of  the  year,  to  warrant  a  finding  of  its 
navi<^ability,2^  but  it  must  appear  that  there  are  periods  of  naviga- 


of  things  here,  in  our  extended  ter- 
ritory with  its  numerous  inland  lakes 
and  countless  streams."  Browne  v. 
Scofield.  8  Barb.  (N.  Y.)  239;  Starr 
V.  Child.  20  Wend.  (N.  Y.)  148; 
Lowber  v.  Wells,  13  How.  Pr.  (N. 
Y.)  454;  Broadnax  v.  Baker,  94  N. 
C.  67s,  55  Am.  Rep.  633;  Stover  v. 
Jack,  60  Pa.  St.  339.  100  Am.  Dec. 
566. 

In  Canada,  the  ebb  and  flow  of 
the  tide  is  not  the  test  of  navigability. 
Gage  V.  Bates,  7  U.  C.  C.  P.  116; 
Queen  v.  Meyers.  3  U.  C.  C.  P.  305- 

18.  Prima  Facie  Case  made  out 
by  proof  of  the  ebb  and  flow  of  the 
tide.  Glover  v.  Powell,  10  N.  J.  Eq. 
211,  225. 

Ebb 'and  Flow  of  the  Tide  Not 
Conclusive  Evidence — A  river  or 
creek  in  which  the  tide  ebbs  and 
flows  is  not  navigable  unless  it  is 
actually  capable  of  navigation.  Mc- 
Kinney  v.  Northcutt,  114  Mo.  App. 
146,  89  S.  W.  351 ;  Rowe  v.  Bridge 
Corp.,  21  Pick.  (Mass.)  344;  State 
V.  Pacific  Guano  Co.,  22  S.  C.  50. 

19.  United  States.  —  M'Gilvra  v. 
Ross,  161  Fed.  398;  United  States  v. 
Rio  Grande  Irr.  Co.,  174  U.  S.  690; 
The  Daniel  Ball,  10  Wall.  557. 

Alabama.  —  Sullivan  v.  Spotswood, 
82  Ala.  163,  2  So.  716. 

Illinois.  —  Schulte  v.  Warren,  218 
111.  108.  75  N.  E.  783. 

Indiana. — Ross  z:  Faust,  54  Ind. 
471,  23  Am.  Rep.  655. 

Iowa.  —  McManus  v.  Carmichael,  3 
Iowa  I. 

Maine.  —  Smart  v.  Aroostook 
Lumb.  Co.,  103  Me.  37,  68  Atl.  527. 

Minnesota.  —  Lamprey  v.  State,  52 
Minn.  181,  53  N.  W.  1139.  18  L.  R. 
A.  670. 

New  York.  —  Morgan  v.  King,  35 
N.  Y.  454,  91  Am.  Dec.  58. 

North   Carolina.  —  Wilson  v.   For- 
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bes,  13  N.  C.  (2  Dev.)  30;  State  v. 
Baum,  128  N.  C.  600,  38  S.  E.  900; 
State  V.  Twiford,  136  N.  C.  603,  48 
S.  E.  586:  Broadnax  v.  Baker,  94  N. 
C.  675,  55  Am.  Rep.  633. 

Oregon.  —  Hume  v.  Rogue  River 
Pack.  Co.,  92  Pac.  1065. 

Pennsylvania.  —  Fulmer  v.  Wil- 
liams. 122  Pa.  St.  191,  15  Atl.  726,  9 
Am.  St.  Rep.  88,  i  L.  R.  A.  603. 

Tennessee.  —  Sigler     v.     State,     7 

Baxt.  493- 

Connection  With  a  Navigable 
Stream  is  immaterial  if  the  stream 
is  not  itself  navigable  in  fact.  At- 
torney-General V.  Scott,  34  Can.  Sup. 
Rep.  603. 

Photographs  of  the  lake  or  stream 
may  be  admitted  to  aid  in  passing 
upon  the  navigability  of  the  water. 
Harrison  v.  Fite.  148  Fed.-  781,  78  C. 
C.  A.  447;  Webster  v.  Harris,  in 
Tenn.  668.  69  S.  W.  782,  59  L-  R-  A. 

324. 

20.  Matter  of  State  Reservation 
at  Niagara.  16  Abb.  N.  C.  (N.  Y.) 
159;  The  Montello,  20  Wall.  (U.  S.) 
430;  Morgan  v.  King,  18  Barb.  (N. 
Y.)  277,  reversed,  35  N.  Y.  454; 
Goodwill  V.  Police  Jury,  38  La.  Ann. 
752;  Spooner  v.  McConnell,  i  Mc- 
Lean 337,  22  Fed.  Cas.  No.  13,245; 
Attorney-General  v.  Eraser,  37  Can. 
Sup.  Rep.  577,  596. 

21.  United  States.  —  Harrison  v. 
Fite,  148  Fed.  781,  78  C.  C.  A.  447. 

Alabama.  —  Lewis  v.  Coffee 
County,  77  Ala.  190,  54  Am.  St.  Rep. 
55;  Walker  v.  Allen,  72  Ala.  456; 
Morrison  v.  Coleman.  87  Ala.  655, 
6  So.  374,  5  L.  R.  A.  384. 

Arkansas.  —  Little  Rock,  etc.  R. 
Co.  V.  Brooks,  39  Ark.  403,  43  Am. 
Rep.  277. 

Florida. —*l&y\ck\  v.  Cone.  25  Fla. 
I,  6  So.  160. 
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bility  extending  over  a  considerable  length  of  time  and  recurring 
with  considerable  regularity .-^  .-^  •  i     •  i   -.  .« 

(4.)  Artificial  Aid.  -  Where  it  is  shown  that  artificial  aid  is  re- 
quired  to  take  advantage  of  the  use  of  the  stream,^^  or  that  the 
expenditure  of  time  and  money  in  making  improvements  is  neces- 
sary to  make  use_  of  the  stream  possible,-  the  stream  will  not  be 
considered  as  navigable.  ^  ,, 

r    Use  for  Trade. -Where  it  is  shown  that  a  stream  or  other 
body  of  water  is  of  use  to  the  public  at  large   for  purposes  o 
trade  or  commerce,  this  is  sufficient  to  prove  the  navigability  of 
the  water.^° 


Idaho.  — Johnson  v.  Johnson,  14 
Idaho  561,  95  Pac.  499- 

Kentucky.  —  Murray  v.  Preston, 
106  Ky.  561,  50  S.  W.  1095,  90  Am. 
St.  Rep.  232. 

Mississippi  — Smith  v.  Fonda,  04 
Miss.  551,   I    So.  757.  ^^      , 

Missouri.  —  McKinney  v.  North- 
cutt,  114  Mo.  App.  146,  89  S  .W.  351- 
Netv  York.  —  DeCamp  v.  Thomson, 
t6  App.  Div.  528,  44  N.  Y.  Supp. 
1014;  Morgan  v.  King,  35  N.  Y.  454, 
91  Am.  Dec.  58. 

Oregon.  —  Felger  v.  Robmson,  3 
Or.  455;  Hallock  v.  Suitor,  37  Or. 
9,  60  Pac.  384;  Shaw  v.  Oswego  Iron 
Co.,  10  Or.  371 ;  Kamm  v.  Normand, 
91  Pac.  448. 

Virginia.  — Hot  Springs  Lumb.  & 
Mfg.  Co.  V.  Revercomb,  106  Va.  176, 
55  S.  E.  580,  9  L-  R-  A.  (N.  S.) 
894. 

West  Virginia. —  Gzston  v.  Mace, 
33  W.  Va.  14,  10  S.  E.  60,  25  Am.  St. 
Rep.  848,  5  L.  R.  A.  392. 

"  It  is  not  necessary,  in  order  to 
establish  the  easement  in  a  river,  to 
show  that  it  is  of  use  continuously 
during  the  whole  year  for  the  pur- 
pose of  floatage;  but  it  is  sufficient 
if  it  appear  that  business  men  may 
calculate  that,  with  tolerable  regular- 
ity as  to  the  season,  the  water  will 
rise  to  and  remain  at  such  a  height 
as  will  enable  them  to  make  it  profit- 
able to  use  it  as  a  highway  for  trans- 
porting logs  to  market  or  mills  lower 
down."  Gwaltney  v.  Timber  &  Land 
Co.,  Ill  N.  C.  547-  16  S.  E.  692. 
22.     Sudden  Freshets  at  Uncertain 

Times Proof  that  occasionally  and 

under  unusual  circumstances  a  stream 
could  be  used  will  not  establish  its 
navigability.  Little  Rock,  etc.  R.  Co. 
V.  Brooks,  39  Ark.  403,  43  Am.  Rep. 


277;  Morrison  v.  Coleman,  87  Ala. 
655,  6  So.  374,  5  L.  R.  A.  384;  Smith 
V.  Fonda,  64  Miss.  55i,  i  So.  75/) 
Lewis  V.  Coffee  County,  77  Ala.  190, 
54  Am.  St.  Rep.  55;  Kamm  v.  Nor- 
mand (Or.).  91  Pac.  448;  Alhson  v. 
Davidson    (Tenn.   Ch.    App.),   39   S. 

W.  905-  ^  „      . 

23.     United    States.  — Harrison   v. 

Fite.  148  Fed.  781,  78  C  C.  A.  447- 
Arkansas.  — Little  Rock,  etc.  R.  Co. 
V.  Brooks,  39  Ark.  403.  43  Am.  Rep. 
277. 

Kentucky.  —  Asher  v.  McKnight, 
112  S.  W.  647;  Murray  v.  Preston, 
106  Ky.  561,  50  S.  W.  1095,  90  Am. 
St.  Rep.  232. 

Maine  — Treat  v.  Lord,  42  Me.  552, 
66  Am.  Dec.  298. 

Missouri.  —  McKinney  v.  North- 
ctitt,  114  Mo.  App.  146,  89  S.  W.  351. 

Nezv  York.  —  DeCamp  v.  Thomson, 
16  App.  Div.  528,  44  N.  Y.  Supp. 
1014. 

Oregon.  — Haines  v.  Hall,  17  Or. 
165,  20  Pac.  831,  3  L.  R.  A.  609. 

Washington.  — Gri^th  v.  Holman, 
23  Wash.  347,  63  Pac.  239,  83  Am.  St. 
Rep.  821,  54  L.  R.  A.  178;  East 
Hoquiam  Boom  &  L.  Co.  v.  Neeson, 
20  Wash.  142,  54  Pac.  looi.  But  see 
Olson  V.  Merrill,  42  Wis.  203. 

24.  Natural  Character  of  a  stream 
determines  its  navigability  and  not 
its  condition  after  it  has  been  cleaned 
out  and  deepened.  Jeremy  v.  Elwell, 
5  Ohio  C.  C.  379;  Morgan  v.  King, 
35  N.  Y.  454,  91  Am.  Dec.  58;  Holden 
z:.  Robinson  Co.,  65  Me.  215;  United 
States  V.  Rio  Grande  D.  &  I.  Co.,  9 
N  M.  292,  SI  Pac.  674;  Webster  v. 
Harris   (Tenn.),  69  S.  W.  782. 

25.  Canada.  — Keev^atin  Power 
Co.  V.  Town  of  Kenora,  13  Ont.  L. 
R.  237. 

Vol.  XIV 


22 


WATERS  AND  WATERCOURSES. 


d.  Floatability.  —  In  many  jurisdictions,  where  the  lumbering  in- 
dustry is  important,  proof  that  a  river  is  capable  of  being  used 
advantageously  for  the  purpose  of  carrying  logs  to  a  mill  or  market 
will  establish  its  navigability  for  that  purpose.^® 


United  States.  —  Harrison  v.  Fite, 
148  Fed.  781,  78  C.  C.  A.  447;  The 
Daniel  Ball,  10  Wall.  557;  The  Mon- 
tello,  20  Wall.  430;  Chisolm  v. 
Caines,  67  Fed.  285. 

Alabama.  —  Walker  v.  Allen,  72 
Ala.  456;  Morrison  v.  Coleman.  87 
Ala.  655,  6  So.  374,  5  L.  R.  A.  384. 

Arkansas.  —  Little  Rock,  etc.  R.  Co. 
V.  Brooks,  39  Ark.  403,  43  Am.  Rep. 
277. 

Florida.  —  Bucki  z:  Cone,  25  Fla. 
I,  6  So.  160. 

Illinois.  —  Schulte  v.  Warren,  218 
111.  108,  75  N.  E.  783. 

Indiana.  —  Neaderhouser  v.  State, 
28  Ind.  257. 

Louisiana.  —  Goodwill  v.  Police 
Jury,  38  La.  Ann.  752. 

Maine.  —  Smart  v.  Aroostook 
Lnmb.  Co.,  103  Me.  37,  68  Atl.  527. 

New  Mexico.  —  United  States  7a 
Rio  Grande  D.  &  L  Co.,  9  N.  M. 
292,  51  Pac.  674. 

New  York.  —  Browne  v.  Scofield, 
8  Barb.  239. 

North  Carolina.  —  Gwaltney  v. 
Timber  &  L.  Co.,  in  N.  C.  547,  16 
S.  E.  692;  State  v.  Twiford,  136  N. 
C.  603,  48  S.  E.  586. 

Ohio.  —  Hickok  v.  Hine,  23  Ohio 
St.  523- 

Oregon.  —  Nutter  v.  Gallagher,  19 
Or.  375,  24  Pac.  250;  Haines  v. 
Welch,  14  Or.  319,  12  Pac.  502. 

Tennessee.  —  Webster  v.  Harris,  69 
S.  W.  782. 

Vermont. — Trout  &  Salmon  Club 
V.  Mather,  68  Vt.  338,  35  Atl.  323, 
33  L.  R.  A.  569. 

Washington.  —  Griffith  v.  Holman, 
23  Wash.  347,  63  Pac.  239,  83  Am. 
St.  Rep.  821,  54  L.  R.  A.  178. 

"  From  the  Somewhat  Conflicting 
Authorities  which  we  have  examined, 
we  attain  the  conclusion  that  in  deter- 
mining the  character  of  a  stream,  in- 
quiry should  be  made  as  to  the 
following  points:  whether  it  is  fitted 
for  valuable  floatage ;  whether  the 
public  or  only  a  few  individuals  are 
interested  in  transportation;  whether 
any  great  public  interests  are  involved 
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in  the  use  of  it  for  transportation; 
whether  the  periods  of  its  capacity 
for  floatage  are  sufficiently  long  to 
make  it  susceptible  of  use  beneficially 
to  the  public;  whether  it  has  been 
previously  used  by  the  people  gen- 
erally, and  how  long  it  has  been  so 
used;  whether  it  was  meandered  by 
the  government  surveyors,  or  in- 
cluded in  the  surveys;  whether,  if 
declared  public,  it  will  probably  in 
future  be  of  public  use  for  carriage." 
Rhodes  v.  Otis,  33  Ala.  578,  596,  yz 
Am.  Dec.  438. 

"  Capability  of  being  used  for  use- 
ful purposes  of  navigation,  of  trade 
and  travel,  in  the  usual  and  ordinary 
modes,  and  not  the  extent  and  man- 
ner of  the  use,  is  the  measure  of 
navigability."  Sullivan  v.  Spots- 
wood,  82  Ala.  163,  2  So.  716. 

"  A  stream  of  sufficient  capacity 
and  volume  of  water  to  float  to  mar- 
ket the  products  of  the  country  will 
answer  the  conditions  of  navigability, 
and  is  a  public  highway,  open  to  all 
persons  for  the  business  of  floatage 
to  which  it  is  adapted,  whatever  the 
character  of  the  product,  or  the  kind 
of  floatage  suited  to  their  conditions." 
Bucki  V.  Cone,  25  Fla.  i,  6  So.  160. 

"Mode  by  Which  Commerce  is,  or 
may  be  conducted,  and  the  difficul- 
ties attending  navigation,"  are  not 
tests  of  navigability.  The  Montello, 
20  Wall.  (U.  S.)  430;  Trout  & 
Salmon  Club  v.  Mather,  68  Vt.  338, 
35  Atl.  323,  2Z  L.  R.  A.  569. 

"  In  this  country,  the  capability  of 
use  by  the  public  for  the  purposes 
of  commerce  rather  than  the  extent 
and  manner  of  that  use,  affords  the 
true  criterion  of  the  navigability  of 
waters.  If  they  are  capable  in  their 
natural  state  of  being  used  for  the 
purpose  of  commerce,  no  matter  in 
what  mode  the  commerce  may  be 
conducted,  they  are  navigable  in 
fact,  and  become,  in  law,  public 
highways."  McKinley  v.  Northcutt, 
114  Mo.  App.  146,  89  S.  W.  351. 

26,  Capacity  To  Float  Logs  is  evi- 
dence  of   navigability. 
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e.  Use  for  Pleasure.  —  The  fact  that  a  stream  has  been  used 


/4/a&awa.  — Harold  v.  Jones,  86 
Ala.  274,  5  So.  438,  3  L.  R.  A.  406. 

/da/jo.  —  Potlatch  Lumb.  Co.  v. 
Peterson,  12  Idaho  769,  88  Pac.  426; 
Johnson  v.  Johnson,    14  Idaho   5oi» 

95  Pac.  499-  .        .^ 

Kentucky.  —  Goodin's  Exrs.  v. 
Kentucky  Lumb.  Co.,  90  Ky.  625, 
14  S  W.  775;  Murray  v.  Preston, 
106  ky.  561,  50  S.  W.  1095,  90  Am. 
St.  Rep.  232.  A         .     u 

Maine.  —  Smart  v.  Aroostook 
Lumb.  Co.,  103  Me.  Z7,  68  Atl  527; 
Treat  v.  Lord,  42  Me.  552,  66  Am. 
Dec.  298;  Brown  v.  Chadbourne,  31 
Me.  9,  50  Am.  Dec.  641. 

Michigan.  — Mooxc  v.  Sanborne,  2 
Mich.  519,  59  Am.  Dec.  209;  Thun- 
der Bay  Boom  Co.  v.  Speechly,  31 
Mich.  336,  18  Am.  Rep.  184. 

Missouri.  —  McKmney  v.  North- 
cutt,  114  Mo.  App.  146,  89  S.  W. 
351. 

New  Hampshire.  —  Collins  v.  How- 
ard, 65  N.  H.  190,  18  Atl.  794- 

New  York.  —  Brewster  v.  Rogers 
Co.,  169  N.  Y.  72,,  62  N.  E.  164,  58 
L.  R.  A.  495;' Morgan  v.  Kmg,  35 
N    Y.  454,  91   Am.  Dec.  58. 

'North  Caro/ino.  —  Gwaltney  v 
Timber  &  L.  Co.,  in  N.  C.  547,  16 
S.  E.  692. 

Oregon.  —  Felger  v.  Robmson,  3 
Or  455;  Haines  v.  Hall,  17  Or.  165, 
20  Pac.  831,  3  L.  R.  A.  609;  Shaw 
V.  Oswego  Iron  Co.,  10  Or.  371; 
Kamm  v.  Normand,  91  Pac.  448; 
Hallock  V.  Suitor,  2,7  Or.  9,  60  Pac. 
384. 

Tcnnessee.  —  ^f-^?>\.tr    v.     Harris, 

69  S.  W.  782.  ^     .         ,       ^    . 

Virginia.— Hot  Sprmgs  Lumb.  & 
Mfe  Co.  V.  Revercomb,  106  Va.  176, 
^5  S.  E.  580,  9  h.  R.  A.  (N.  S.) 
894. 

Washington.  —  Monroe  Mill  Co.  v. 
Menzel,  35  Wash.  487,  77  Pac  813, 
102  Am.  St.  Rep.  905.  70  L.  R.  A. 
272;  Watkins  v.  Dorris,  24  Wash. 
636,  64  Pac.  840,  54  L.  R.  A.  199; 
Matthews  v.  Belfast  Mfg.  Co.,  35 
Wash.  662,  77  Pac.  1046. 

West  Virginia.  — Gaston  v.  Mace, 
33  W  Va.  14,  10  S.  E.  60,  25  Am. 
St.  Rep.  848,  5  L.  R.  A.  392. 

Wisconsin.  —  ].  S.  Keator  Lumb. 
Co.  V.  St.  Croix  Boom  Co.,  72  Wis. 
62,  38  N.  W,  529,  7  Am.  St.  Rep. 


837;  Sellers  v.  Union  Lumb.  Co., 
39  Wis.  525;  Whisler  v.  Wilkin- 
son, 22  Wis.  546;  Falls  Mfg.  Co. 
V  Oconto  R.  Imp.  Co.,  87  Wis. 
134,  58  N.  W.  257;  A.  C.  Conn 
Co.  V.  Little  Suamico  Co.,  74  Wis. 
652,  43  N.  W.  660;  Village  of 
Bloomer  v.  Town  of  Bloomer,  128 
Wis.'  297,  107  N.  W.  974;  Willow 
River  Club  v.  Wade,  100  Wis.  86,  76 
N.  W.  273,  42  L.  R.  A.  305 ;  Weath- 
er'by  v.  Meiklejohn,  56  Wis.  73,  13 
N.  W.  697;  Olson  V.  Merrill,  42 
Wis  203;  Cohn  v.  Wausau  Boom 
Co.,  47  Wis.  314,  2  N.  W.  546.     . 

"  The  Abundant  Pine  Forests  in 
the  country  it  traverses  as  appears 
in  evidence,  and  the  value  of  the 
logs  they  yield  for  milling  purposes, 
present  an  important  article  of  com- 
merce, as  much  entitling  the  public 
to  this  natural  highway  for  floating 
them  as  if  various  other  products 
were  being  carried  on  it."  Bucki  v. 
Cone,  25  Fla.  i,  6  So.  160.  And  see 
Sullivan  v.  Spotswood,  82  Ala.  163, 
2  So.  716. 

Capacity  To  Float  a  single  log,  in- 
sufficient. American  River  Water 
Co.  V.  Amsden,  6  Cal.  443;  Irwin 
V  Brown  (Tenn.),  12  S.  W.  340- 
And  see  People  v.  Elk  River  M.  & 
L.  Co.,  107  Cal.  221,  40  Pac.  531,  48 
Am.   St.  Rep.    125. 

But  in  States  in  which  the  lumber- 
ing industry  is  not  extensive,  proof 
that  for  a  few  weeks  in  the  year  the 
stream  could  be  used  for  floating 
logs  will  not  establish  its  navigabil- 
ity. Hubbard  v.  Bell,  54  HI-  no,  5 
Am  Rep.  98;  Rhodes  v.  Otis,  33  Ala. 
578,  73  Am.  Dec.  438;  Olive  v. 
State,  86  Ala.  88,  5  So.  653,  4  L.  R. 
A  33;  Seaboard  Air-Line  R.  Co.  v. 
Sikes,  4  Ga.  App.  7,  60  S.  E  868; 
Irwin  V.  Brown  (Tenn.),  12  S.  W. 
340;  Allison  V.  Davidson  (Tenn. 
Ch.  App.),  39  S.  W.  90s;  Haines  v. 
Welch,   14  Or.  319,   12   Pac.  502. 

Effect  of  Mill-Dam  Laws.  —  Where 
the  question  arises  as  to  the  navi- 
gability of  a  stream  under  the  mill- 
dam  laws,  the  capacity  of  the 
stream  to  float  logs  will  not  estab- 
lish its  navigability.  AUaby  v. 
Mauston  Elec.  Service  Co.,  I35 
Wis.  345,  116  N.  W._4.  ,  .  .^, 
Opinion  Evidence,  inadmissible  as 
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for  pleasure  and  recreation  may  establish  its  navigability  although 
it  has  been  seldom  used  as  a  channel  for  commerce.'^ 

f.  Use  for  Fishing.  —  The  use  of  a  stream  by  the  public  for 
fishing  has  been  held  not  to  be  evidence  tending  to  show  its 
navigability.-^ 

g.  Previous  Use.  —  Previous  use  is  some  evidence  of  the  navi- 
gability of  a  stream ,^^  but  it  is  not  conclusive  upon  that  issue. ^° 


to  tne  floatability  of  a  stream. 
Holden  v.  Robinson  Co.,  65  Me.  215. 

27.  Grand  Rapids  v.  Powers,  89 
Mich.  94,  50  N.  W.  661,  14  L.  R.  A. 
498.  28  Am.  St.  Rep.  276;  Smart  v. 
Aroostook  Lumb.  Co.,  103  Me.  2i7^ 
68  All.    527. 

TJse  for  Pleasure  as  Proof  of  Nav- 

ig'ability "  Navigable   streams   are 

highways ;  and  a  traveler  for  pleas- 
ure is  as  fully  entitled  to  protec- 
tion in  using  a  public  way,  whether 
by  land  or  water,  as  a  traveler 
for  business."  Attorney-General  v. 
Woods,  108  Mass.  436,  11  Am.  Rep. 
380,  citiyig  West  Roxbury  v.  Stod- 
dard, 7  Allen  (Mass.)  158,  171; 
Trout  &  Salmon  Club  v.  Mather.  68 
Vt.  338,  35  Atl.  2>22„  22,  L.  R.  A. 
569;  Lamprey  v.  State,  52  Minn. 
181,  5^  N.  W^  1 139,  18  L.  R.  A. 
670;  State  V.  Twiford,  136  N.  C. 
603.  48  S.  E.  586.  But  see  Bur- 
roughs V.  Whitwan,  59  Mich.  279, 
26  N.  W.  491 ;  Harrison  v.  Fite,  148 
Fed.  781,  78  C.  C.  A.  447.. 

28.  Burroughs  v.  Whitwan,  59 
Mich.  279,  26  N.  W.  491. 

"  While  it  is  true  therefore  that 
one  may  take  fish  and  shoot  birds 
upon  navigable  waters,  and  while 
it  is  true  also  that  one  may  go  with 
boats  thereon,  the  converse  of  these 
propositions  is  far  from  being  true. 
Though  the  belief  seems  to  be 
somewhat  widely  held,  it  is  not  true 
that  wherever  one  may  catch  fish 
the  waters  are  navigable,  or  that 
wherever  one  may  row  or  pole  a 
boat  he  has  the  right  so  to  do  be- 
cause of  the  navigability  of  the 
water,"  Bolsa  Land  Co.  v.  Bur- 
dick,  151  Cal.  254,  90  Pac.  532,  12 
L.  R.  A.    (N.  S.)   275. 

29.  See  Olive  z-.  State,  86  Ala.  88, 
5  So.  653,  4  L.  R.  A.  :i:i\  Gaston  v. 
Mace,  2,2,  W.  Va.  14.  10  S.  E.  60,  25 
Am.  St.  Rep.  848,  5  L.  R.  A.  392; 
Goodin's  Exr.  v.  Kentucky  Lumb. 
Co.,  90  Ky.  625,  14  S.  W.  775. 

"  In    determining    the    natural    ca- 
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pacity  of  a  body  of  water  for  navi- 
gable purposes,  whether  navigable 
in  law  or  in  the  ordinary  sense,  the 
extent  to  which  it  is  used  for  pur- 
poses of  navigation  should  be  looked 
to,  and  this  affords  the  strongest 
evidence  as  to  its  navigability  or 
non-navigability  in  either  sense." 
Webster  z\  Harris  (Tenn.),  69  S. 
W.  782. 

"  It  appears  from  the  evidence 
that  the  public  were  in  the  habit  of 
passing  through  North  Sand  Cove 
before  it  was  stopped  up,  and  that 
by  its  use  the  distance  from  one 
part  of  the  sound  to  another  was 
shortened  and  navigation  rendered 
safer  in  rough  weather.  These  con- 
ditions constitute  ample  evidence  of 
a  navigable  stream."  State  v.  Baum, 
128  N.  C.  600.  38  S.  E.  900. 

Previous  Use  Need  Not  Be  Shown. 
Trout  &  Salmon  Club  v.  Mather, 
68  Vt.  338,  35  Atl.  322.  2,2,  L.  R.  A. 
569;  Heyward  v.  Farmers'  Min.  Co., 
42  S.  C.  138,  46  Am.  St.  Rep.  702, 
28  L.  R.   A.  42. 

"Navigability  of  Tidal  Waters 
does  not  materially  depend  upon 
past  or  present  actual  public  use. 
Such  use  may  establish  navigability, 
but  it  is  not  essential  to  give  the 
character."  Sullivan  v.  Spotswood, 
82  Ala.   163,  2  So.  716. 

But  Lack  of  Previous  Use  is  some- 
times a  material  point  of  evidence. 
Burroughs  v.  Whitwan,  59  Mich. 
297,  26  N.  W.  491  ;  IMurray  v.  Pres- 
ton, 106  Ky.  561,  50  S.  W.  IC95,  90 
Am.  St.  Rep.  232;  Lewis  v.  Coffee 
County,  77  Ala.  190,  54  Am.  Rep. 
55;  Bayzer  v.  McMillan  Mill  Co., 
105  Ala.  395,  16  So.  923,  S3  Am.  St. 
Rep.  133 ;  Hodges  v.  Williams,  95 
N.    C.   331,   59   Am.    Rep.   242. 

30.  Fact  That  a  Steamer  had  pre- 
viously run  upon  the  river  is  not 
conclusive  proof  of  its  navigability 
where  it  further  appears  that  only  a 
part  of  the  river  was  covered  and 
artificial  aid   was  used.     DeCamp  v. 
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h.  Size  of  the  Stream.  —  The  size  and  length  of  the  stream  or 
lake  and  the  interests  involved  may  be  shown  upon  the  issue  of 
the  navigability  of  a  stream  ;^^  and  in  some  jurisdictions  the  possi- 
bility of  its  use  by  a  large  or  small  number  of  persons  is  a  matter 
accorded  great  weight.^^ 


Thomson.  44  N.  Y.  Snpp.  1014. 
But  ordinarily  it  will  be  given  great 
weight.  Railroad  v.  Ferguson,  105 
Tenn.  552,  59  S.  W.  343.  80  Am.  St. 
Rep.  908;  Ingraham  v.  Police  Jury, 
20  I,a.  Ann.  226 ;  Attorney-General 
V.  Fraser.  2,7  Can.   Sup.  577,  595. 

"  The  Evidence  of  Navigability- 
should  not  be  confined  to  the 
present  or  past  use  of  the  water  as 
a  highway  of  commerce  for  the 
transportation  of  agricultural  and 
other  products  to  market,  but  ca- 
pacity for  such  use  must  be  con- 
sidered and  the  future  development 
of  the  country  along  the  shores  of 
the  bay  or  of  new  channels  of  com- 
merce must  not  be  lost  sight  of, 
whether  a  present  inquiry  may  de- 
velop the  probability  of  such  use  in 
the  future,  or  not."  Jones  v.  John- 
son, 6  Tex.  Civ.  App.  262,  25  S. 
W.  650. 

Previous  Navigability "  It  does 

not  follow  that,  because  a  stream  or 
body  of  water  was  once  navigable,  it 
has  since  continued  and  remains  so. 
Changes  may  occur,  especially  in 
small  and  unimportant  waters,  from 
natural  causes,  such  as  the  gradual 
accretion  of  the  banks  and  the  fill- 
ing up  of  the  bed  with  deposits  of 
the  soil,  the  abandonment  of  use 
followed  by  the  encroachment  of 
vegetation,  and  the  selection  by  the 
water  of  other  and  more  natural  and 
convenient  channels  of  escape,  that 
work  a  destruction  of  capacity  and 
utility  as  a  means  of  transportation 
and  when  the  result  may  fairly  be 
said  to  be  permanent,  a  stream  or 
lake  in  such  condition  should  cease 
to  be  classed  among  those  waters 
that  are  charged  with  a  public  use." 
Harrison  v.  Fite,  148  Fed.  781,  78 
C.  C.  A.  447- 

31.  See  Burns  v.  Crescent  Gun  & 
Rod  Club,  116  La.  1039,  41  So.  249. 

Lake. —  In  Brace  &  Hergert  Mill 
Co.  V.  State,  49  Wash.  326,  95  Pac. 
278,  it  was  held  immaterial  that  the 


lake  was  small  and  little  u.sed  in 
fact. 

Size  as  Affecting  Navigability. 
"  It  is  not  every  small  creek  in  which 
a  fishing  skiff  or  gunning  canoe  can 
be  made  to  float  at  high  water  which 
is  deemed  navigable ;  but  in  order  to 
give  it  the  character  of  a  navigable 
stream  it  must  be  generally  and 
commonly  useful  to  some  purpose 
of  trade  or  agriculture."  Rowe  v. 
Bridge  Corp.,  21  Pick.  (Mass.)  344, 
cited  and  approved  in  Burns  v.  Cres- 
cent Gun  &  Rod  Club,  116  La.  1039, 
41  So.  249;  Trout  &  Salmon  Club  v. 
Mather,  68  Vt.  338,  35  Atl.  323,  2,i 
L.  R.  A.  569;  Hevward  v.  Farmers' 
Min.  Co.,  42  S.  C.  138,  46  Am.  St. 
Rep.  702.  28  L.  R.  A.  42.  The  Mon- 
tello,  20  Wall.  (U.  S.)  430;  Toledo 
Liberal  Shooting  Club  v.  Erie  Shoot- 
ing Club,  90  Fed.  680,  2>Z  C.  C.  A. 
233.  And  see  Wethersfield  v.  Llum- 
phrey,  20  Conn.  218;  Schulte  v. 
Warren,  218  111.  108.  75  N.  E.  783-  . 

Mere  Drainage  Ditch  across  pri- 
vate lands  is  not  navigable.  Bolsa 
Land  Co.  v.  Burdick,  151  Cal.  254, 
go  Pac.  532,  12  L.  R.  A.  (N.  S.)  275. 

Connection  With  Other  Waters. 
Its  connection  or  want  of  connec- 
tion with  other  navigable  bodies  of 
water  is  a  strong  circumstance  _  to 
be  looked  to  in  order  to  determine 
the  navigability  or  non-navigability 
of  a  body  of  water.  Webster  v. 
Harris   (Tenn.),  69  S.  W.  782. 

32.  Alabama.  —  Peters  v.  New 
Orleans,  etc.  R.  Co..  56  Ala.  528; 
Bayzer  &  Bayzer  v.  McMillan  Mill 
Co.,  105  Ala.  395,  16  So.  923,  S2>  Am. 
St.  Rep.  133. 

Kentucky.  —  Murray  v.  Preston, 
106  Ky.  561,  50  S.  W.  1095,  90  Am. 
St.   Rep.  232. 

North  Carolina.  —  State  z\  Baum, 
128  N.  C.  600,  38  S.  E.  900. 

Oregon.  —  Haines  z\  Hall,  17  Or. 
165,  20  Pac.  831,  3  L.  R.  A.  609; 
Nutter  V.  Gallagher,  19  Or.  375,  24 
Pac.  250. 

S  0  n  t  It     Carolina.  —  Heyward     v. 
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i.  Meandering  of  the  Stream.  —  The  fact  that  a  river  was  mean- 
dered when  the  ofifrcial  survey  was  made  is  evidence  tending  to 
prove  its  navigabiHty.^^ 

j.  Prior  Decisions.  —  Prior  decisions  of  the  court  as  to  the  navi- 
gabihty  of  the  stream  in  question  are  admissible.^* 


Farmers'  Min.  Co.,  42  S.  C.  138,  19 
S.  E.  963.  20  S.  E.  64.  46  Am.  St. 
Rep.  702,  28  L.  R.  A.  42. 

Washington.  —  Griffith  v.  Holman, 
23  Wash.  347,  6z  Pac.  239,  83  Am. 
St.  Rep.  821.  54  L.  R.  A.  178. 

33.  See  Leigh  v.  Holt.  5  Biss. 
338,  15  Fed.  Cas.  No.  8,220;  Sullivan 
V.  Spotswood,  2>2  Ala.  163,  2  So. 
716;  Alabama,  etc.  Nav.  Co.  v. 
Georgia  Pac.  R.  Co.,  87  Ala.  154,  6 
So.  73;  Olive  V.  State,  86  Ala.  88,  5 
So.  653,  4  L.  R.  A.  22)',  Morrison  v. 
Coleman,  87  Ala.  655,  6  So.  374,  5 
L.  R.  A.  384 ;  Peters  v.  New  Orleans, 
etc.  R.  Co.,  56  Ala.  528;  Jones  v. 
Pettibone,  2  Wis.  307. 

"The  action  of  the  government 
surveyors  in  meandering  a  body  of 
water  or  in  surveying  its  bed  is  to 
be  considered  as  evidence  upon  the 
question  of  its  navigability  or  un- 
navigability  at  the  time;  but  it  is 
not  conclusive.  The  surveyors  are 
invested  with  no  power  to  foreclose 
inquiry  into  the  true  character  of 
the  water."  Harrison  v.  Fite,  148 
Fed.  781,  78  C.  C.  A.  447- 

"  It  is  true,  the  fact  that  a  stream 
is  not  meandered  does  not  establish 
the  fact  that  it  is  a  non-navigable 
stream,  but  probably  indicates  that 
in  the  minds  of  the  officers  ordering 
the  survey  it  was  not  a  navigable 
stream."  Griffith  v.  Holman,  23 
Wash.  347,  63  Pac.  239,  83  Am.  St. 
Rep.  821,  54  L.  R.  A.  178.  And  see 
State  V.  Superior  Court,  42  Wash. 
491,  85  Pac.  264. 

"  Another  mark  of  navigability 
which  the  evidence  shows  as  existing 
in  this  case  is,  that  in  the  United 
States  survey  of  the  adjacent  lands, 
instead  of  including  its  bed  the  river 
was  meandered."  Bucki  v.  Cone,  25 
Fla.  I,  6  So.  160. 

Presumption   of   Non-Navigability 

arises  from  the  fact  that  a  stream 
was  not  meandered.  Allaby  v.  Mau- 
ston  Elec.  Service  Co.,  135  Wis.  345, 
116  N.  W.  4.  But  see  Willow  River 
Club  V.  Wade,  100  Wis.  86,  76  N.  W. 
273,  42  L.  R.  A.  305. 
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"  We  Judicially  Know  that  the  bed 
of  this  river  was  included  in  the  sur- 
veys of  the  country,  and  this  fact 
gives  additional  strength  to  the  pre- 
sumption of  non-navigability  result- 
ing from  disconnection  with  tide- 
waters." Olive  V.  State,  86  Ala.  88, 
5  So.  653,  4  L.  R.  A.  22- 

Decision  of  Surveyor  under  the  act 
of  1796  providing  that  navigable 
rivers  shall  not  be  included  in  pub- 
lic surveys,  is  not  conclusive  upon 
the  question  of  what  is  a  navigable 
river.  Ross  v.  Faust,  54  Ind.  471, 
23  Am.  Rep.  655,  citing  Walk.  Am. 
Law   (6th  ed.),  p.  300. 

By  Statute  all  meandered  rivers 
are  deemed  public  highways  in 
Washington.  Watkins  v.  Dorris,  24 
Wash.  636,  64  Pac.  840,  54  L-  R-  A. 
199. 

Copies  of  Public  Surveys  admis- 
sible to  show  that  streams  were 
meandered,  as  this  tends  to  show 
the  width  of  the  stream  which  is 
one  of  the  elements  upon  which  de- 
pends its  navigability.  State  v.  Bell, 
5  Port.    (Ala.)   365. 

Land  Surveyed  as  Swamp  Land. 
"  The  fact  that  this  so-called  bay 
was  surveyed  and  platted  as  swamp 
land  by  the  government,  affords  a 
strong  presumption  against  the  navi- 
gability of  the  water  thereon." 
Baldwin  v.  Erie  Shooting  Co.,-  127 
Mich.  659,  87  N.  W.  59. 

Reservation  of  Five  Per  Cent,  of 
the  Land  in  a  Grant  by  the  state, 
for  highways,  does  not  necessarily 
prove  a  reservation  of  a  stream  with- 
in the  tract  as  a  public  highway  and 
a  navigable  water  way.  De  Camp 
V.  Thomson,  16  App.  Div.  528,  44 
N.  Y.  Supp.  1014. 

34.  Inhab.  of  Charlestown  v. 
County  Comrs.,  3  Met.  (Mass.)  202; 
In  re  Horicon  Drainage  Dist.  (Wis.), 
116  N.  W.  12;  State  v.  Wabash 
Paper  Co.,  21  Ind.  App.  167,  51  N. 
E.  949- 

"The  Judgment  of  this  court,  or 
of  any  court  of  competent  jurisdic- 
tion, properly  pleaded  in  answer  and 
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k.  Statutory  Declaration  of  Navigability. —  (l.)  in  General. 
Navigability  may  be  established  by  showing  that  by  express  statu- 
tory enactment  the  stream  was  declared  navigable.^® 

(2.)  limitations,  —  The  fact  that  the  legislature  has  by  statute 
recognized  the  navigability  of  a  stream  does  not  conclusively  prove 
it  is  so  in  fact.^® 

1.  Prescription.  —  Proof  of  a  prescriptive  right  of  navigation  may 
be  made." 


wherever  admissible  because  be- 
tween the  same  parties .  or  those 
privy  with  them,  or  because  involv- 
ing a  matter  of  repute,  status,  or 
declaration,  may  no  doubt  be  re- 
ceived in  evidence  with  proof  that 
the  conditions  then  existing  are  un- 
changed for  the  purpose  of  estab- 
lishing, or  tending  to  establish,  the 
fact  of  non-navigability."  State  v. 
Norcross,  132  Wis.  534,  112  N.  W.  40. 

35.  Bucki  V.  Cone,  25  Fla.  i,  6 
So.  160;  United  States  v.  Union 
Bridge  Co..  143  Fed.  Z77',  Baker  v. 
Lewis,  22  Pa.  St.  301.  72,  Am.  Dec. 
598;  In  re  Horicon  Drainage  Dist. 
(Wis.),  116  N.  W.  12.  See  the  fol- 
lowing cases : 

Alabama.  —  Olive  v.  State,  86  Ala. 
88,  5  So.  653,  4  L.  R.  A.  33 ;  Bayzer 
V.  McMillan  Mill  Co.,  105  Ala.  395, 
16  So.  923,  53  Am.   St.  Rep.   133. 

Illinois.  —  People  v.  St.  Louis,  10 
111.  351,  368,  48  Am.  Dec.  339. 

Indiana.  —  State  v.  Wabash  Paper 
Co.,  21  Ind.  App.  167,  51  N.  E.  949. 

Missouri.  —  Benson  v.  Morrow,  61 
Mo.  345- 

New  York.  —  Morgan  v.  King,  18 
Barb.  277,  reversed,  35  N.  Y.  454; 
Brewster  v.  Rogers  Co.,  169  N.  Y. 
72,,  62  N.  E.  164,  58  L.  R.  A.  495- 

Ohio.  —  Cooper  v.  Hall,  5  Ohio 
321. 

Pennsylvania.  —  Wainwright  v.  Mc- 
Cullough,  62  Pa.  St.  66;  McKeen  v. 
Delaware  Canal  Co.,  49  Pa.  St.  424. 

Not  Necessary.  _  Statutory  decla- 
ration not  necessary,  but  navigability 
may  be  established  by  parol  evidence. 
Little  Rock,  etc.  R.  Co.  v.  Brooks, 
39  Ark.  403,  43  Am.  Rep.  277; 
Southern  R.  Co.  v.  Ferguson,  105 
Tenn.  552,  59  S.  W.  343.  80  Am. 
St.  Rep.  908;  Martin  v.  Bliss,  5 
Blackf.    (Ind.)    35,  32  Am.   Dec.  49. 

Stream  Not  Declared  navigable  is 
presumptively  non-navigable.  Allaby 
V.  Mauston  Elec.  Serv.  Co.,  135  Wis. 
345,  116  N.  W.  4. 


Failure  of  Congress  to  enumerate 
a  stream  in  a  list  of  navigable 
waters  is  evidence  that  it  was  not 
considered  as  navigable.  Peters  v. 
New  Orleans,  etc.  R.  Co.,  56  Ala. 
528.  But  see  Shaw  v.  Crawford,  10 
Johns.   (N.  Y.)   235. 

Statute  Declaring  Navigability  up 
to  a  certain  point,  impliedly  declares 
it  unnavigable  beyond  such  point. 
American  River  Water  Co.  v.  Ams- 
den,  6  Cal.  443;  Cardwell  v.  Sacra- 
mento, 79  Cal.  347,  21   Pac.  763. 

36.  DeCamp  v.  Thomson,  16  App. 
Div.  528,  44  N.  Y.  Supp.  1014;  Olive 
V.  State,  86  Ala.  88,  5  So.  653,  4  L. 
R.  A.  22> ;  Murray  v.  Preston,  106 
Ky.  561,  50  S.  W.  109s,  90  Am.  St. 
Rep.  232;  Duluth  Lumb.  Co.  v.  St. 
Louis  Boom  Co.,  17  Fed.  419;  Alli- 
son v.  Davidson  (Tenn.),  39  S.  W. 
905;  People  v.  Elk  River  M.  &  L. 
Co.,  107  Cal.  221,  40  Pac.  531,  48 
Am.  St.  Rep.  125. 

"It  is  clear  to  this  court  that  the 
declaration  of  a  state  legislature  can- 
not impress  upon  a  stream  a  char- 
acter of  navigability  for  logs  when 
the  stream  does  not  carry  water  suffi- 
cient to  float  a  log.  If  a  stream  is 
not  navigable  in  fact,  the  mere  legis- 
lative declaration  that  it  is  navigable 
in  fact  cannot  make  it  so."  Potlach 
Lumb.  Co.  V.  Peterson,  12  Idaho  769, 
88  Pac.  426. 

Statute  Declaring  the  Kansas 
River  Non-Navigable  v^ras  held  to 
have  no  efifect  upon  the  title  of 
riparian  owners.  Wood  v.  Fowler, 
26  Kan.  682,  40  Am.  Rep.  330.  And 
see  Wood  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  60  Iowa  456,  15  N.  W.  284; 
Serrin  v.  Grefe,  67  Iowa  196,  25  N. 
W.  227;  Chicago,  etc.  R.  Co.  v. 
Porter  Bros.,  72  Iowa  426,  34  N.  W. 
286. 

37.  Brubaker  v.  Paul,  7  Dana 
(Ky.)  428,  2^  Am.  Dec.  iii;  Stump 
V.  McNairy,  5  Humph.  (Tenn.)  363, 
42  Am.  Dec.  437;  Shaw  v.  Crawford, 
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m.  Question  of  Fac/.— The  question  as  to  the  navigabiUty  of 
a  particular  stream  or  body  of  water,  is  a  question  of  fact  for  the 
determination  of  the  jury  upon  a  consideration  of  all  the  circum- 
stances.^* 

4.  Obstruction  of  Navigation.  —  A.  Presumptions. —  A  dam-*" 
or  bridge^*^  across  a  stream  is  presumed  to  be  an  obstruction  to 
navigation  and  unlawful. 

B.  Burden  oe  Proof.  —  The  burden  of  proving  that  an  obstruc- 
tion of  a  navigable  river  was  authorized  by  the  proper  authorities 
and  that  the  obstruction  was  within  the  limitations  of  the  authority 
which  had  been  given  is  upon  the  party  relying  upon  these  facts/^ 


10   Johns.    (N.    Y.j    235;    Jeremy   v. 
Ehvell.  5  Ohio  C.  C.  379;  Seaboard 
Air-Line     R.     Co.    v.    Sikes,    4    Ga. 
App.  7,  60  S.  E.  868. 
38.     CoHoda.  —  Queen    v.    Meyers, 

3  U.  C.  C.  P.  305- 

United  States.  — YltsXy  v.  Johet, 
etc.  R.  Co.,   116  U.  S.   181. 

Alabama.  — ^TiWcv  v.  Allen,  72 
Ala.  456;  Rhodes  v.  Otis,  33  Ala. 
578,  7Z  Am.  Dec.  439;  Alabama,  etc. 
Nav.  Co.  V.  Georgia  Pac.  R.  Co.,  87 
Ala.  154.  6  So.  7Z;  Olive  v.  State, 
86  Ala.  88,  5  So.  653,  4  L.  R.  A.  33- 

Arkansas. —V\\X\&  Rock,  etc.  R. 
Co.  V.  Brooks,  39  Ark.  403,  43  Am. 
Rep.   277. 

F/on'rfa.  —  Bucki  v.  Cone,  25  Fla. 
I,  6  So.   160. 

Illinois.  —  People  v.  Board  of  Su- 
pervisors, 122  111.  App.  40;  Ligare  v. 
Chicago,  etc.  R.  Co.,  166  111.  249,  46 
N.  E.  803. 

Louisiana.  —  Burns  v.  Crescent 
Gun  &  Rod  Club,  116  La.  1038,  41 
So.  249. 

MajKt'.  — Treat  v.  Lord,  42  Me. 
552,  66  Am.  Dec.  298;  Smart  v. 
Aroostook  Lumb.  Co.,  103  Me.  2>7, 
68  Atl.   527- 

Mississippi.  —  Smith  7'.  Fonda,  64 
Miss.  55 1,  I  So.  757- 

Missouri.  —  McKinney  v.  North- 
cutt,    114    Mo.    App.    146,   89   S.   W. 

351- 

North  Carolina.  —  Gwaltney  v. 
Timber  &  Land  Co.,  in  N.  C.  547. 
16  S.  E.  692;  State  V.  Twiford,  136 
N.  C.  603,  48  S.  E.  586. 

Ohio.  —  Jeremy  v.  Ehvell,  5  Ohio 
C.   C.  379- 

Oregon.  —  Felger  v.  Robmson,  3 
Or.  455;  Western  &  H.  Inv.  Co.  v. 
Farmers'  Nat.  Bank,  35  Or.  298,  57 
Pac.   912. 

Tennessee.  —  Railroad     v.     Fergu- 


son, 105  Tenn.  552,  562,  59  S.  W. 
343,  80  Am.  St.  Rep.  908. 

Texas.  —  Jones  v.  Johnson,  6  Tex. 
Civ.  App.  262,  25  S.  W.  650. 

Washington.  — Griffith  v.  Holman, 
23  Wash.  347,  63  Pac.  239,  83  Am. 
St.  Rep.  821,  54  L.  R.  A.  178. 

West  Virginia.  —  Gaston  v.  Mace, 
33  W  Va.  14,  10  S.  E.  60,  25  Am. 
St.  Rep.  848,  5  L-  R-  A.  392. 

Question  for  the  Determination  of 
the  Court  where  the  facts  are  ascer- 
tained or  undisputed.  Rhodes  v. 
Otis,  33  Ala.  578,  73  Am.  Dec.  439; 
Morgan  v.  King,  18  Barb.  (N.  Y.) 
277;   Bayzer  v.    McMillan    Mill   Co., 

105  Ala.  395,  16  So.  923,  53  Am.  St., 
Rep.    133. 

Mixed  Question  of  Law  and  Fact, 
"The  questions  of  law  for  the  court 
being,  what  constitutes  a  public  or 
navigable  river  and  whether  there 
was  sufficient  evidence  thereof  or  to 
repel  it ;  the  questions  of  fact  for  the 
jury  being,  whether  according  to  the 
data  laid  down  by  the  court  and 
the  evidence  it  was  in  fact  so  navi- 
gable." Queen  v.  ^Meyers,  3  U.  C. 
C.   P.  305,  348;   Murray  v.  Preston, 

106  Ky.  561,  50  S.  W.   1095.  90  Am. 
St.  Rep.  232. 

39.  See  Tewksbury  r.  Schulen- 
berg,  41  Wis.  584.  590. 

40.  Pennsvlvania  R.  Co.  v.  Balti- 
more &  N.  R.  Co..  37  Fed.   129. 

41.  Doxsey  v.  Long  Island  R.  Co., 
35  Hun  (N.  Y.)  362.  Compare 
Whitaker  v.  Delaware  &  H.  Canal 
Co.,  87  Pa.  St.  34- 

"  The  General  Rule  is  that  a  party 
may  not  lawfully  obstruct  naviga- 
tion. To  bring  itself  within  an  ex- 
ception to  that  rule,  the  burden  was 
upon  the  defendant  to  establish  all 
the  facts  necessary  to  constitute  the 
exception.     The    fact    of    obstruction 
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and  clear,  convincing  proof  is  required  to  be  made  of  both  of  these 
facts.*- 

C.  Statutory  Authorization.  —  The  fact  that  Congress  or  the 
state  legislature  has  expressly  authorized  the  construction  of  a  work- 
across  a  navigable  stream  is  conclusive  evidence  that  it  is  not  an 
illegal  obstruction. *■■' 

D.  Reasonable  Use.  —  The  question  whether  reasonable  use  has 
been  made  of  navigable  water,  or  whether  it  has  been  illegally  ob- 
structed, is  under  most  circumstances  a  question  of   fact;"  to  aid 


having  been  shown  by  plaintiff,  the 
presumption  was  that  it  was  unlaw- 
ful, and  to  escape  liability  for  dam- 
age it  was  incumbent  on  the  defend- 
ant to  show  that  it  had  done,  only 
what  the  law  permitted  in  the  par- 
ticular case."  Cantrell  v.  Railway 
Co.,  90  Tenn.  638,  18  S.  W.  271. 

"  A  prima  facie  case  was  made 
against  the  defendant  when  the 
plaintiffs  proved  that  the  steamer, 
adapted  in  all  respects  to  the  navi- 
gation of  the  river,  and  which  had 
for  years  and  in  safety  passed  over 
this  part  of  the  stream  almost  daily, 
.  .  .  had  come  in  contact  with 
the  defendant's  cable  and  received 
injury.  The  very  fact  of  a  collision 
and  consequent  injury,  unexplained, 
authorized  the  finding  that  the  de- 
fendant had,  by  its  cables,  unlaw-' 
fully  obstructed  the  navigation  of 
the  river  and  caused  the  damage." 
Blanchard  v.  Western  Union  Tel. 
Co.,  60  N.  Y.  510. 

Compliance  With  Specifications. 
Where  an  obstruction  of  navigation 
is  alleged,  in  the  construction  of  a 
bridge,  the  burden  of  proof  is  upon 
the  defendant  to  show  a  compliance 
with  the  specifications  under  which 
the  legislature  authorized  the  bridge 
to  be  built.  Pennsylvania  R.  Co.  v. 
Baltimore  &  N.  Y.  R.  Co.,  :i7  Fed. 
129. 

But  in  Silver  v.  Missouri  Pac.  R. 
Co.,  loi  Mo.  79,  13  S.  W.  410,  it 
was  held  that  where  a  bridge  was 
expressly  authorized  by  legislation 
the  burden  of  proving  that  the  re- 
quirements of  the  legislation  were 
not  met  and  that  the  bridge  did 
not  meet  the  specifications  was  upon 
the  plaintiff. 

Lease  From  Riparian  Owner. 
Where  a  lease  has  been  given  to  a 
person  to  use  a  river  bank  for  a 
boom,  the  burden  is  upon  the  lessor 
to    show     that     the    use     made    was 


negligent  or  improper.  Rogers  v. 
Coal  River  B.  &  D.  Co.,  39  W.  Va. 
272,   19  S.   E.  401. 

42.  In  speaking  of  the  right  of  a 
railroad  company  to  bridge  a  na\*i- 
gable  stream,  the  court  said :  "  If 
it  were  in  the  power  of  the  state  to 
grant  such  right,  it  must  be  clearly 
and  explicitly  given.  It  will  not  be 
implied,  simply  because  a  navigable 
stream  intervenes  between  terminal 
points  of  the  chartered  right  of  way." 
Little  Rock,  etc.  R.  Co.  v.  Brooks, 
39  Ark.   403,  43   Am.   Rep.   277. 

43.  Frost  V.  Washington  County 
R.  Co.,  96  Me.  76,  51  Atl.  806,  59 
L.  R.  A.  68;  Clinton  Bridse  Case. 
10  Wall.  (U.  S.)  454;  Miller  v.  City 
of  New  York,  13  Blatchf.  469,  17 
Fed.  Cas.  No.  9,585;  State  v.  Suna- 
pee  Dam  Co.,  70  N.  H.  458,  50  Atl. 
108,  59  L.  R.  A.  55 ;  Southern  R.  Co. 
V.  Reeder  (Ala.),  44  So.  699. 

44.  Morgan  v.  King,  18  Barb. 
(N.  Y.)  277;  Queen  v.  Meyers,  3 
U.  C.  C.  P.  305 ;  Blanc  v.  Klumpke, 
29  Cal.  156. 

"  When  a  great  public  benefit  re- 
sults from  the  abridgment  of  the 
right  of  passage,  the  great  public 
benefit  makes  that  abridgment  no 
nuisance.  It  was  therefore  a  ques- 
tion for  the  jury  to  say  from  the 
facts  of  the  case,  first  whether  there 
was  any  abridgment  of  the  right  of 
navigating  the  Mississippi  river  by 
the  erection  of  this  wharf  boat;  and 
if  there  was  such  abridgment, 
whether  there  was  such  public  bene- 
fit as  to  constitute  that  abridgment 
no  nuisance."  Pilcher  v.  Hart,  i 
Humph.    (Tenn.)    524,   535. 

Whether  the  appropriation  of 
water  from  a  navigable  stream  is 
such  as  to  obstruct  and  interfere 
with  its  navigability  is  a  question  of 
fact.  United  States  v.  Rio  Grande 
Irr.  Co.,  174  U.  S.  690. 

Where    a    raft    was    moored    in    a 
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in  the  determination  of  which  all  pertinent  evidence  is  admissible." 

E.  Special  Injury.  —  Before  an  individual  can  recover  dam- 
ages in  an  action  for  the  obstruction  of  a  navigable  stream,  he  must 
aver  and  prove  that  he  has  suffered  special  injury,  independent  of 
the  general  injury  to  the  public.*^ 

F.  Prescriptive:  Rights.  —  The  right  to  obstruct  navigation 
cannot  be  established  by  proof  of  a  prescriptive  user,  since  prescrip- 
tive rights  do  not  arise  against  the  state.'*^ 

III.  RIPARIAN  RIGHTS. 

1.  Diversion.  —  A.  Burden  of  Proof  —  A  material  diversion  of 
prater  is  prima  facie  wrongful  and  the  burden  of  proving  that  it 
was  authorized  is  upon  the  defendant.*^     He  also  has  the  burden  of 


river,  it  was  held  that  the  reason- 
ableness of  the  place,  time,  and 
manner  of  the  mooring  was  a  ques- 
tion of  fact  for  the  jury.  Hayward 
V.  Knapp,  2;^  Alinn.  430. 

45.  Test  of  Reasonable  TJse. 
"  In  determining  the  question  of 
reasonable  use,  regard  must  be  had 
to  the  subject-matter  of  the  use,  the 
occasion  and  manner  of  its  applica- 
tion, its  object,  extent,  necessity  and 
duration,  and  the  established  usage 
of  the  country.  The  size  of  the 
stream,  also  the  fall  of  water,  its 
volume,  velocity  and  prospective  rise 
and  fall,  are  important  elements  to 
be  taken  into  account.  Davis  v. 
Winslow,  51  Me.  264,  297,  81  Am. 
Dec.  573. 

Reasonable  Use  of  a  floatable 
stream  is  shown  where  the  owner 
of  the  dam  provided  suitable  sluices 
in  and  around  a  dam  through  which 
logs,  etc.,  could  pass.  Gaston  v. 
Mace,  23  W.  Va.  14,  10  S.  K.  60, 
25  Am.  St.  Rep.  848,  5  L.  R.  A.  392. 
See  Crookston  Water  Wks.  P.  & 
L.  Co.  V.  Sprague,  91  Minn.  461,  98 
N.  W.  347,  99  N.  W.  420,  103  Am. 
St.  Rep.  525,  64  L.  R.  A.  977. 

A  boom  which  prevents  the  pas- 
sage of  logs  is  an  unreasonable  ob- 
struction. Powell  V.  Springston 
Lumb.  Co.,  12  Idaho  723,  88  Pac.  97. 

Custom  of  Lumbermen  vvith  refer- 
ence to  tying  up  rafts  along  the 
river  was  held  admissible  upon  the 
issue  of  negligence  of  the  plaintiff 
in  so  mooring.  Hayward  v.  Knapp, 
23   Minn.  430. 

46.  Alabama,  etc.  Nav.  Co.  v. 
Georgia  Pac.  R.  Co.,  87  Ala.  154, 
6  So.   72;   Little   Rock,   etc.   R.   Co. 

Vol.  XIV 


V.  Brooks,  39  Ark.  403,  43  Am.  Rep. 
277 ;  Griffith  v.  Holman,  23  Wash. 
347,  63  Pac.  239,  83  Am.  St.  Rep. 
821,  54  L.  R.  A.  178;  Blanc  v. 
Klumpke,  29  Cal.  156;  Smart  v. 
Aroostook  Lumb.  Co.,  103  Me.  27y 
68  Atl.  527. 

Special  Injury  Is  a  Question  of 
Fact. —  Harrison  v.  Sterett,  4  H.  & 
McH.    (Md.)   540. 

47.  Brown  v.  Black,  43  Me.  443; 
Knox  V.  Chaloner,  42  Me.  150. 

Dam  in  a  Navigable  River Pre- 
scriptive right  to  maintain  cannot 
arise.  Olive  v.  State,  86  Ala.  88,  5 
So.  653,  4  L.  R.  A.  23',  Gaston  v. 
Mace,  33  W.  Va.  14,  10  S.  E.  60,  25 
Am.  St.  Rep.  848,  5  L.  R.  A.  392. 
Nor  a  bridge.  Railroad  v.  Fergu- 
son, 105  Tenn.  552,  59  S.  W.  343,  80 
Am.    St.    Rep.   908. 

Discharge  of  Mining  Debris  into  a 
navigable  stream  cannot  be  justified 
upon  the'  ground  of  a  prescriptive 
right.  And  a  custom  allowing  it  is 
unreasonable  when  the  use  of  the 
stream  of  purposes  of  navigation  is 
interfered  with.  People  v.  Gold  Run 
D.  &  M.  Co.,  66  Cal.  138,  4  Pac.  1152, 
56  Am.  Rep.  80. 

48.  Western  States The  pecu- 
liar rules  applied  in  the  western 
states  are  noticed  in  a  subsequent 
part  of  this  article. 

"  The  Diversion  Was  Prima  Facie 
&  Wrong,  and  though  in  its  nature 
it  was  capable  of  excuse  or  justifi- 
cation, by  proof  of  the  existence  of 
other  facts  which  would  render  it 
lawful,  the  burden  of  showing  the 
existence  of  such  facts  was  upon 
the  defendant."  Haight  v.  Price, 
21  N.  Y.  241. 
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proving  that  part  of  the  water  was  returned  to  the  stream,*'*  or 
that  the  waters  diverted  would  never  have  reached  the  plaintiff  in 
its  natural  flow.°° 

B.  Admissibility. — a.  In  General.  —  To  establish  the  fact  of  a 
material  diversion  of  water  the  proof  relied  upon  is  often  indirect 
and  circumstantial;  but  any  relevant  facts  may  be  shown." 

b.  Expert  Evidence.  —  Expert  evidence  is  admissible  to  de- 
termine the  cause  of  a  diversion  of  water/"^-  unless  from  the  ques- 
tions asked  the  answers  would  have  been  mere  naked  opinions  upon 
the  precise  question  which  the  jury  was  to  decide.^^ 


Injury  Presumed  from  the  fact  of 
a  wrongful  diversion.  McEvoy  v. 
Gallagher,  107  Wis.  331,  83  N.  W. 
633. 

49.  Return     of     Water In     an 

action  for  damages  for  diversion  of 
waters,  the  burden  of  proving  the 
fact  that  part  of  the  waters  were 
returned,  and  the  amount,  is  upon 
the  defendant.  Lonsdale  Co.  v.  City 
of  Woonsocket,  25  R.  I.  428,  56  Atl. 
448. 

50.  In  the  Arid  Regions  of  the 
west  it  is  well  known  that  the  rivers 
have  an  important  sub-surface  flow, 
and  in  Platte  Valley  Irr.  Co.  v. 
Buckers  Irr.,  M.  &  I  Co.,  25  Colo. 
yy,  53  Pac.  334,  the  court  said: 
"  With  these  physical  conditions 
present  it  will  be  presumed  that 
water  flowing  in  a  natural  channel, 
which  reaches  the  bank  of  a  stream 
and  there  disappears  in  the  sands 
of  the  bed,  augments  the  flow  in 
the  main  stream  by  percolation  until 
the  contrary  is  shown ;  and  the  bur- 
den of  proof  is  on  the  party  di- 
verting such  water,  to  establish  that 
it  does  not  mingle  with  the  main 
waters  of  the  stream." 

51.  "  The  gravamen  in  the  plain- 
tiff's writ  is,  that  the  defendant  had 
withdrawn,  and  continued  to  with- 
draw more  water  than  he  had  a 
right  to  do.  Whatever  had  a  ten- 
dency to  prove  this  fact  was  com- 
petent evidence.  Of  this  character 
was  the  proof  that  the  flume  had 
been  extended,  and  other  altera- 
tions made.  .  .  .  And  to  show 
that  an  excess  was  taken  beyond  the 
quantity  conveyed,  it  was  proved 
first  that  the  passage  through  which 
the  water  passed  had  been  enlarged 
.  .  .  and  that  secondly,  by  ex- 
tending the  capacity  of  the  mill,  a 
greater    power     was     necessary     to 


propel  it."  Butman  v.  Hussey,  12 
Me.   407. 

Amount  Diverted  at  Time  of  Trial. 
Evidence  showing  the  amount  di- 
verted at  the  time  of  the  trial  is 
admissible  to  prove  the  amount  di- 
verted at  the  time  alleged  in  the 
cause  of  action,  under  similar  cir- 
cumstances.    Read  v.  Barker,  30  N. 

J.  L.  378. 

Amount     Subsequently     Diverted. 

Where  no  record  has  been  kept  of 
the  amount  diverted  during  the 
period  in  question,  a  record  of  that 
subsequently  diverted  is  admissible 
with  evidence  showing  whether  it 
was  more  or  less  than  that  pre- 
viously diverted.  Irving  v.  Borough 
of  JNIedia,  194  Pa.  St.  648,  45  Atl. 
482. 

Exact     Amount     Need     Not     Be 

Shown "  The  determination  of  the 

amount  of  abstraction  probably 
cannot  be  made  with  mathematical 
precision.  But  if  there  has  been  ab- 
straction amounting  to  actionable  in- 
jury, the  mill  owner  is  entitled  to 
compensation  upon  the  best  obtain- 
able evidence."  Harper  v.  Moun- 
tain Water  Co.  (N.  J.),  43  Atl.  984. 

52.  Expert  Evidence  is  admissible 
to  determine  whether  the  diversion 
of  a  stream  was  caused  by  the  sink- 
ing of  the  foundation  of  an  aqueduct 
which  crossed  the  stream,  whereby 
the  stream  was  drained  off  by  per- 
colation. Covert  V.  Brooklyn,  6 
App.  Div.  73,  39  N.  Y.  Supp.  744; 
Moyer  v.  New  York,  etc.  R.  Co., 
98   N.   Y.   645. 

53.  Where  the  issue  was  whether 
water  was  diverted  from  a  stream 
by  means  of  wells  sunk  near  it,  an 
expert  was  not  allowed  to  answer  a 
question  as  to  whether  it  was  pos- 
sible for  water  to  be  taken  from  the 
stream  by  these  wells  on  the  ground 

Vol.  XIV 


32 


WATERS  AXD  JVATERCOURSHS. 


c.  Former  Judgment. — Where  the  action  is  for  a  continued 
diversion,  the  judgment  in  the  prior  action  is  admissible  in  evidence 
and  conclusive  of  the  plaintiff's  right.^* 

C.  Damages.  —  a.  /;;  General. — A  riparian  proprietor  is  en- 
titled to  at  least  nominal  damages  for  the  material  diversion  of 
water  without  proof  of  any  actual  injury.^^ 

b.  Temporary  Diversion. — Where  the  diversion  is  temporary 
only,  the  actual  damages  alleged  and  proved^*^  to  have  been  suffered 
up  'to  the  time  of  the  triaF'"  can  be  recovered.-'^* 


that  "  evidence  of  that  character  is 
only  allowed  when,  from  the  nature 
of  the  case,  the  facts  cannot  be 
stated  or  described  to  the  jury  in 
such  a  manner  as  to  enable  them 
to  form  an  accurate  judgment  there- 
on, and  no  better  evidence  than 
such  opinions  is  attainable."  Van 
Wycklen  v.  Brooklyn,  ii8  N.  Y.  424, 
24  N,  E.    179- 

54.  "The  judgment  in  the  for- 
mer case  was  substantially  for  the 
diversion  of  the  water  of  the  same 
stream.  It  settled  conclusively  that 
the  defendant  below  had  no  right  to 
so  divert  it.  If  some  other  items 
of  damage  were  considered  in  that 
case,  it  bears  only  on  the  measure 
of  damages,  in  this  action."  Long 
V.  Trexler    (Pa.),  8  Atl.  620. 

55.  United  States.  —  Webb  v. 
Portland  Mfg.  Co.,  3  Sumn.  189,  29 
Fed.  Cas.  No.  17,322;  Whipple  v. 
Cumberland  Mfg.  Co.,  2  Story  661, 
29  Fed.  Cas.  No.  17,516. 

Alabama.  —  Stein  v.  Burden,  24 
Ala.  130,   148,  60  Am.  Dec.  453. 

California.  —  Creighton  v.  Evans, 
53   Cal.    55. 

Connecticut.  —  Parker  v.  Gris- 
wold,  17  Conn.  288,  42  Am.  Dec. 
739;  Watson  V.  New  i\lilford  Water 
Co.,  71   Conn.  442,  42  Atl.  265. 

Georgia.  —  White  v.  East  Lake 
Land  Co.,  96  Ga.  415,  23  S.  E.  393, 
51   Am.    St.    Rep.    141. 

Illinois.  —  Plumleigh  v.  Dawson,  6 
111.  544,  41  Am.  Dec.  199. 

Maine.  —  Munroe  v.  Stickney,  48 
Me.  462;  Butman  v.  Hussey,  12  !Me. 
407. 

Massachusetts.  —  Bolivar  Mfg.  Co. 
V.  Neponset  Mfg.  Co.,   16  Pick.  241. 

New  Hampshire.  —  Tillotson  v. 
Smith,  32  N.  H.  90,  64  Am.  Dec. 
355 ;  Blodgett  v.  Stone,  60  N.  H.  167. 

Nezv    York.  —  New    York    Rubber 
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Co.  V.  Rothery,  132  N.  Y.  293,  30  N. 
E.  841,  28  Am.   St.  Rep.  575. 

Pennsylvania.  —  Miller  v.  Miller,  9 
Pa.  St.  74.  49  Am.  Dec.  545. 

Vermont.  —  Chatfield  z\  Wilson, 
27  Vt.  670. 

Washington.  —  Shotwell  v.  Dodge, 
8  Wash.  2,Z7,  36  Pac.  254. 

Compare  Elliot  v.  Fitchburg  R. 
Co.,  10  Cush.  (Mass.)  191,  57  Am. 
Dec.  85;  Amoskeag  Mfg.  Co.  v. 
Goodale,  46  N.  H.  53;  Cooper  v. 
Hall,  5  Ohio  321. 

56.  Churchill  v.  Rose,  136  Cal. 
576,  69  Pac.  416. 

57.  Bare  v.  Hoffman.  79  Pa.  St. 
71.  21  Am.  Rep.  42;  Hargreaves  v. 
Kimberly,  26  W.  Va.  787;  Williams 
V.  Camden  &  R.  Water  Co.,  79  Me. 
543,  II  Atl.  600;  Thayer  v.  Brooks, 
17  Ohio  489;  Watts  v.  Norfolk  &  W. 
R.  Co.,  39  W.  Va.  196,  19  S.  E.  521. 
45  Am.  St.  Rep.  894,  23  L.  R.  A.  674. 

58.  ]\Iarsh  v.  Delaware,  etc.  R. 
Co.,  59  Hun  615,  12  N.  Y.  Supp. 
376;  Aberdeen  v.  Bradford,  94  Md. 
670,  51    Atl.   614. 

Diminished  Rental  Value  is  some- 
times said  to  be  the  most  satisfac- 
tory measure  of  damages  where  the 
diversion  is  only  temporary.  Colrick 
V.  Swinburne.  105  N.  Y.  503.  12  N. 
E.  427;  Clark  V.  Pennsylvania  R. 
Co.,   145  Pa.  St.  438,  22  Atl.  989- 

Hauling  of  Water  from  a  distance, 
made  necessary  by  the  diversion  may 
be    shown.     Hart    v.    Evans,    8    Pa. 

St.   13. 

Damage  From  Diversion  Subse- 
quent to  the  Commencement  of  the 
Action  may  be  shown  as  evidence  of 
the  consequences  of  the  diversion 
under  similar  circumstances,  before 
the  suit.  Stein  v.  Burden,  24  Ala. 
130,  147,  60  Am.  Dec.  453;  Polly  v. 
McCall,  2,7  Ala.  20,  30. 

Opinion  Evidence —  A  witness  may 
be  asked  to  state  from   facts  within 
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c.  Peniiaiicut  Diversion.  —  The  measure  of  damages  where  the 
diversion  is  permanent  is  the  difference  in  value  of  the  property 
before  and  after  the  diversion  was  made/'^ 

D.  Question  of  Fact.  —  The  questions  as  to  whether  there  was 
a  diversion^"'  and  as  to  its  reasonableness"^  are  questions  of  fact 
for  the  determination  of  the  jury. 

2.  Detention  or  Obstruction.  —  A.  Burden  of  Proof.  —  While 
the  burden  of  proving  the  fact  of  detention  of  the  water  is  upon  the 
party  alleging  it,"-  this  having  been  proved,  the  reasonableness  of 
such  detention  must  be  shown  by  the'  other  party,  as  it  is  a  fact 
peculiarly  within  his  own  knowledge."^ 


his  own  knowledge  what,  in  his 
opinion,  was  the  amount  of  damages 
suffered  by  the  plaintiff  because  of 
the  diversion  of  the  water;  and  to 
aulhorize  the  giving  of  such  opinion 
it  is  not  necessary  that  the  party  be 
an  expert.  Hargreaves  v.  Kimberly, 
26  W.  Va.  787.  And  expert  opinion 
evidence  as  to  the  damage  sustained 
is  admissible,  but  only  where  it  ap- 
pears that  the  witness  was  cognizant 
of  the  size  of  the  stream,  its  supply 
of  water  and  the  amount  diverted. 
Stein  V.  Burden,  24  Ala.  130,  147, 
60  Am.  Dec.  4=^3.  And  see  Clark  v. 
Rockland  Water  P.   Co.,  5-2   ^le.  68. 

Return  of  a  Certain  Percentage  of 
the  water  diverted  may  be  shown_  in 
mitigation  of  damages.  Mannville 
Co.  V.  Worcester,  138  Mass.  89,  52 
Am.   Rep.  261. 

Actual  Benefit That  the  diver- 
sion was  really  a  benefit  to  the  lower 
riparian  owner  may  be  shovvfn  in 
mitigation.  Addison  v.  Hack,  2  Gill 
(Md.)  221.  41  Am.  Dec.  421. 

59.  Southern  Marble  Co.  v.  Dar- 
nell, 94  Ga.  231,  245,  21  S.  E.  531 ;  Han- 
over Water  Co.  v.  Ashland  Iron  Co., 
84  Pa.  St.  279;  Miller  v.  Windsor 
Water  Co.,  148  Pa.  St.  429.  23  Atl. 
1 132;  Lee  V.  Springfield  Water  Co., 
176  Pa.  St.  223,  35  Atl.  184;  Gal- 
lagher V.  Kingston  Water  Co.,  25 
App.  Div.  82,  49  N.  Y.  Supp.  250. 

Opinion  of  a  Witness  who  is  fa- 
miliar with  the  property  is  admissible 
as  to  the  depreciation  in  value  of 
property  resulting  from  the  diver- 
sion of  water.  Lee  v.  Springfield 
Water  Co.,  176  Pa.  St.  223,  230,  35 
Atl.  184. 

Cost  of  an  Engine  necessary  to 
furnish  power  because  of  the  dimin- 
ished water  power  may  be  shown. 
Howe  V.   Inhab.   of  Weymouth,    155 


?^Iass.  439,  29  N.  E.  646.  And  see 
Irving  V.  Media,  10  Pa.  Super.  132; 
Sparks  Mfg.  Co.  t'.  Nev/ton,  60  N.  J. 
Eq.  399.  45  Atl.  596. 

Loss  of  Water  Power.  —  Where  a 
plaintiff  is  entitled  to  compensatory 
damages,  evidence  of  the  extent,  lo- 
cation and  availability  of  the  water 
power  furnished  before  the  stream 
was  diverted  is  admissible.  Roberts 
:'.  Claremont  R.  &  L.  Co.,  72,  N.  H. 
121,  59  Atl.  619. 

Expert  Evidence  as  to  the  quantity 
of  grain  the  mill  could  grind  and 
the  value  of  the  water  for  milling 
purposes  was  admitted  in  Read  t. 
Barker,  30  N.  J.  L.  378. 

The  Total  Capacity  of  the  pipe 
used  in  diverting  the  water  is  to  be 
considered,  although  the  full  amount 
is  not  used  at  the  time,  since  future 
and  prospective  damages  must  be 
allowed  where  the  action  is  conclu- 
sive upon  future  rights  of  the  par- 
ties. Leonard  v.  Rutland,  66  Vt. 
10^,  28  Atl.  885. 

60.  Ellis  V.  Tone,  58  Cal.  289; 
Rice  V.  Norfolk  &  C.  R.  Co.,  130  N. 
C.  375.  41   S.   E.   1031. 

61.  Union  Min.  &  M.  Co.  v.  Fer- 
ris, 2  Sawy.  176,  24  Fed.  Cas.  No. 
14,371 ;  Hogg  V.  Connellsville  Water 
Co.,  168  Pa.  St.  456,  31  Atl.  loio; 
White  V.  East  Lake  Land  Co.,  96 
Ga.  415,  23  S.  E.  393,  51  Am.  St. 
Rep.  141 ;  Minnesota  L.  &  T.  Co.  v. 
St.  Anthony  Falls  W.  P.  Co.,  82 
]\Iinn.  505,  85   N.  W.  520. 

62.  See  BuUard  v.  Saratoga  Vic- 
tory Mfg.  Co.,  77  N.  Y.  525. 

63.  "  This  instruction  is  said  to 
have  been  against  the  law  of  the 
case,  because  the  law  recognizes 
changes  in  the  current,  in  its  veloc- 
ity and  the  quantity  of  water  below 
all    water   mills,    and    such    changes 
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B.  Admissibility.  —  All  the  surrounding  circumstances  may  be 
shown  to  establish  the  fact  of  detention  or  obstruction.^* 

C.  Reason ABLKNESS  of  Detention.  —  a.  In  General.  —  What  is 
a  reasonable  use  of  the  stream  will  vary  with  the  circumstances  of 
each  case,  and  any  evidence  bearing  upon  the  issue  is  admissible.^^ 

b.  Previous  Use.  —  The  previous  use  made  of  the  water  may  be 
shown.  ^« 

c.  Custom. — The  local  customs  generally  acquiesced  in  by  the 
community  may  be  shown  and  are  entitled  to  great  weight.®^ 


are  presumed  to  be  necessary  and 
proper  until  the  contrary  appears. 
.  .  .  To  this  point  no  authorities 
are  cited  and  we  doubt  if  any  can 
be  found  to  sustain  the  position  as- 
sumed by  counsel,  which  seems  to 
be  altogether  outweighed  by  the  rea- 
sons which  may  be  opposed  to  it. 
If  not  universal,  it  may  at  least  be 
said  to  be  a  rule  of  very  general  ap- 
plication, that  a  sufficient  prima  facie 
case  is  made  when  it  is  shown  that 
loss  or  injury  has  been  sustained  by 
the  plaintiff,  and  that  the  same  was 
caused  by  the  act  or  default  of  the 
defendant.  A  corresponding  rule, 
and  one  no  less  general  in  its  appli- 
cation, is  that  matters  of  excuse  or 
justification  must  be  shown  by  the 
party  claiming  the  benefit  of  them. 
It  is  generally  true  of  such  matters, 
also,  that  they  are  peculiarly  within 
the  knowledge  of  the  party  seeking 
the  benefit  of  them,  and  are  not 
known  or  are  incapable  of  disproof 
by  the  other  party."  Timm  v.  Bear, 
29  Wis.  254. 

64.  Where  the  issue  is  whether 
the  acts  of  the  defendant  have  ac- 
tually lessened  the  natural  flow  of 
the  stream,  the  plaintiff  may  show 
how  it  was  before  and  after  the 
changes  made  by  the  defendant  and 
the  condition  on  particular  occa- 
sions and  under  particular  circum- 
stances. Holden  v.  Lake  Co.,  53  N. 
H.  552. 

65.  Oakland  Woolen  Co.  v.  Union 
Gas.  &  E.  Co.,  loi  Me  198,  6.^  Atl. 
915;  Whitney  v.  Wheeler  Cotton 
Mills,  151  Mass.  396,  24  N.  E.  774,  7 
L.  R.  A.  613;  Clark  v.  Rockland  W. 
P.  Co.,  52   Me.  68. 

"  Regard  must  be  had  to  the  sub- 
ject-matter of  the  use,  the  occasion 
and  manner  of  its  application,  its 
object,  extent,  and  the  necessity  for 
it,  to  the  previous  usage,  and  to  the 
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nature  and  condition  of  the  improve- 
ments upon  the  stream ;  and  so  also 
the  size  of  the  stream,  the  fall  of 
water,  its  volume,  velocity  and  pros- 
pective rise  and  fall,  are  important 
elements  to  be  considered."  Timm 
V.  Bear,  29  Wis.  254. 

Nature  and  Use  of  the  Machinery 
used  by  the  defendant  may  be  shown. 
Pool  V.  Lewis,  41  Ga.  162,  5  Am. 
Rep.  526;  Billing  v.  Murray,  6  Ind. 
324,  63  Am.  Dec.  385 ;  Gould  v.  Bos- 
ton Duck  Co.,  13  Gray  (Mass.)  442. 

Capacity  of  the  Stream  is  an  im- 
portant element  in  determining  the 
reasonableness  of  use.  Mason  v. 
Hoyle,  56  Conn.  255,  14  Atl.  786; 
Billing  V.  Murray,  6  Ind.  324,  63 
Am.  Dec.  385. 

Capacity  of  Mill Fact  that  de- 
fendant's mill  wheel  had  a  capacity 
of  fifty  per  cent,  more  than  the 
natural  flow  of  the  stream  would 
supply,  and  that  he  detained  the 
water  and  ran  the  wheel  to  its  full 
capacity,  is  evidence  that  his  use 
was  unreasonable.  Timm  v.  Bear, 
29  Wis.  254. 

Extent  of  Benefit  to  the  defend- 
ant compared  with  the  injury  to  the 
plaintiff  may  be  shown  on  the  issue 
of  reasonable  use.  Mason  v.  Hoyle, 
56  Conn.  255,   14  Atl.  786. 

66.  Previous  Use  by  the  plaintiff, 
i.  c,  the  manner  in  which  the  water 
of  the  stream  had  been  used,  its 
power,  volume  and  steadiness,  and 
the  amount  of  work  which  had  been 
done  in  the  mill  for  a  series  of  years 
before  the  erection  of  the  new  dam 
and  the  change  of  machinery  by  the 
defendant  may  be  shown.  Timm  v. 
Bear,  29  Wis.  254. 

67.  Gould  V.  Boston  Duck  Co.,  13 
Gray  (Mass.)  442;  City  of  Springfield 
V.  Harris,  4  Allen  (Mass.)  494,  81 
.•\m.    Dec.    715;    White   v.    Manufac- 
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d.  Question  of  Pact.  —  The  reasonableness  of  the  use  and  deten- 
tion of  water  is  for  the  jury  to  determine.^^ 

3.  Pollution.  —  A.  Burden  of  Proof. —  The  plaintiff  has  the 
burden  of  establishing  his  injury  by  reason  of  the  defendant's  acts,«» 
but  the  reasonableness  of  such  acts  must  be  shown  by  the  de- 
fendant.''' 

B.  Admissibility. —  a.  In  General. — Any  evidence  tending  to 
prove  the  fact  or  cause  of  the  pollution  is  admissible.'^' 


turing  Co.,  60  S.  C.  254,  268.  38  S. 
E.  456. 

"  When  the  question  of  reasonable 
conduct  under  given  circumstances 
is  in  issue,  the  usage,  custom,  habit, 
or  conduct  of  others  under  similar 
circumstances  may  be  relevant  as 
evidence  upon  that  issue."  Hazard 
Powder  Co.  v.  Somersville  Mfg.  Co., 
78  Conn.  171,  61  Atl.  519. 

Detention.  —  Usage —  "Indeed  in 
most  cases  this  proof  is  the  most 
satisfactory  and  conclusive  that  could 
be  adduced,  being  established  by  the 
parties  concerned,  who  understand 
better  than  any  others  what  is  rea- 
sonable and  convenient,  and  who 
would  not  be  likely  to  acquiesce  in 
anything  which  was  not  so."  Du- 
mont  V.  Kellogg,  29  Mich.  420,  18 
Am.  Rep.  102. 

"  The  immemorial  local  custom 
upon  the  stream  ...  to  let  the 
water  flow  to  the  plaintiff's  mills 
without  any  long  or  injurious  de- 
tention, according  to  the  authorities 
in  this  and  other  jurisdictions,  has 
an  important  bearing  upon  the  ques- 
tion." Mason  v.  Hoyle,  56  Conn.  255, 
272,  14  Atl.  786. 

Contra.  —  Custom  of  Mill  Owners 
to  close  their  water  gates  while  the 
mill  was  not  at  work  was  held  in- 
admissible in  Timm  v.  Bear,  29 
Wis.  254,  269,  upon  the  ground  that 
the  jury  would  not  be  aided  thereby 
in  determining  the  question  of  rea- 
sonable user,  the  circumstances  be- 
ing so  different. 

68.  Connecticut.  — 'Hazard  Powder 
Co.  V.  Somersville  Mfg.  Co.,  78 
Conn.  171,  61  Atl.  519;  Mason  v. 
Hoyle,  56  Conn.  255,   14  Atl.   786. 

Georgia.  — •  Pool  v.  Lewis.  41  Ga. 
162,  5  Am.  Rep.  526. 

Maine.  —  Phillips  v.  Sherman,  64 
Me.   171. 

New    York.  —  Bullard   v.    Saratoga 


Victory  Mfg.  Co.,  77  N.  Y.  525 ;  Pol- 
litt  V.  Long,  3  Thomp.  &  C.  232. 

Pennsylvania.  —  Miller  v.  Miller,  9 
Pa.  St.  74,  49  Am.  Dec.  545;  Het- 
rich  V.  Deachler,  6  Pa.  St.  32;  Hart- 
zell  V.  Sill,  12  Pa.  St.  248. 

South  Carolina. —White  Manu- 
facturing Co.,  60  S.  C.  254,  38  S.  E. 

456. 

69.  Haskins  v.  Haskins,  9  Gray 
(Mass.)   390. 

In  an  action  for  damages  for  the 
negligence  of  the  defendant  by  which 
the  river  bed  was  alleged  to  have 
been  filled  with  debris  from  the  con- 
struction of  a  bridge,  "  it  was  in- 
cumbent upon  the  plaintiff  to  fur- 
nish evidence  from  which  the  jury 
might  conclude  with  some  degree  of 
certainty  that  the  deposit  of  sediment 
and  the  filling  up  of  the  river  bed 
.  .  .  was  the  result  solely  of  the 
action  of  the  defendant  company." 
Sipe  V.  Pennsylvania  R.  Co.,  219  Pa. 
St.  210,  68  Atl.  705. 

70.  "Whenever  it  appears  that 
any  use  of  a  stream  by  one  riparian 
owner  interferes  with  the  reasonable 
use  of  the  stream  by  a  lower  riparian 
owner,  to  his  injury,  either  by  the 
interruption,  diversion,  abstraction, 
or  pollution  of  the  water,  the  bur- 
den of  proof  is  upon  the  former  to 
show  that  his  use  is  reasonable;  and 
the  greater  the  injury  is  to  the  lower 
owner,  the  greater  necessity  for  such 
use  must  the  upper  owner  show  in 
order  to  establish  its  reasonableness." 
Red  River  Roller  Mills  v.  Wright, 
30  Minn.  249,  15  N.  W.  167,  40  Am. 
Rep.   194. 

71.  Testimony  that  before  the  de- 
fendant's plant  was  constructed  the 
conditions  complained  of  did  not  ex- 
ist, is  admissible.  State  v.  Glucose 
Sugar  Ref.  Co.,  117  Iowa  524,  91 
N.  W.  794:  State  v.  Smith,  82  Iowa 
423,   48   N.   W.   727- 

Fish    Dying    in    lar^e    numbers    is 
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b.  Expert  Evidence.  —  The  opinions  of  experts,  based  upon 
scientific  examination  and  experiments  is  admissible  to  establish  the 
fact,  cause  and  source  of  the  pollution.^^ 

C.  Reasonable  Use.  —  a.  In  General.  —Evidence  of  all  the  sur- 
rounding circumstances  is  admissible  to  aid  the  jury'^  in  determin- 
ing the  question  whether  a  stream  has  been  polluted  by  unreason- 
able user.'^* 


evidence  of  pollution.  State  v.  Glu- 
cose Sugar  Ref.  Co.,  117  Iowa  524, 
91  N.  W.  794;  State  v.  Smith,  82 
Iowa  423,  48  N.  W.  727- 

Samples  of  Sediment  taken  from 
the  river  within  the  period  for  which 
damages  were  claimed  and  properly 
identified,  were  admitted  in  West 
Muncie  Strawboard  Co.  v.  Slack, 
164  Ind.  21,  72  N.  E.  879.  And  see 
Watson  V.  Colusa-Parrott  M.  &  S. 
Co.,   31    Mont.   S13.   79   Pac.    14. 

Question  of  Fact.  —  Whether  the 
alleged  acts  caused  the  pollution  is 
a  question  of  fact.  Abraham  v.  City 
of  Fremont,  54  Neb.  391,  74  N.  W. 

834. 

72.  McCollum  v.  Germantown 
Water  Co.,  54  Pa.  St.  40,  93  Am. 
Dec.  656. 

Result  of  Chemical  Analysis  may 
be  shown.  State  v.  Glucose  Sugar 
Ref.   Co.,   117   Iowa   524,   91    N.   W. 

794- 

73.  Prentice  v.  Geiger,  74  N.  Y. 
341 ;  Muncie  Pulp  Co.  v.  Koontz,  33 
Ind.  App.  532,  70  N.  E.  999- 

"  The  law  does  not  lay  down  any 
fixed  rule  for  determining  what  is 
a  reasonable  use  of  the  water  of  a 
stream  by  a  riparian  owner._  What 
constitutes  a  reasonable  use  is  not  a 
question  of  law  but  of  fact,  to  be 
determined  by  the  jury  or  the  court 
from  all  the  circumstances  of*  the 
case."  Red  River  Roller  Mills  v. 
Wright,  30  Minn.  249,  15  N.  W. 
167,  40  Am.   Rep.  194. 

"  The  questions  of  fact  which  arise 
in  determining  whether  a  use  is  rea- 
sonable are  limited  by  certain  rules 
of  law.  ...  In  like  manner  the 
discharge  of  a  noxious  substance 
into  the  stream  in  such  quantity  as 
materially  to  affect  the  purity  of 
the  water,  is  an  invasion  of  his  right 
of  property,  and  as  a  matter  of 
law,  is  unreasonable."  MacNamara 
V.  Taft,  196  Mass.  597.  83  N.  E.  310, 
13  L.  R.  .\.    (X.   S.)    1044;  Worthen 
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&  Aldrich  v.  White  Spring  P.  Co. 
(N.  J.  Eq.)   70  Atl.  468. 

74.  Lockwood  Co.  z'.  Lawrence, 
77  Me.  297,  52  Am.  St.  Rep.  763; 
Hayes  v.  Waldron,  44  N.  H.  580, 
84  Am.  Dec.  105;  Snow  v.  Parsons, 
28  Vt.  459;  Parker  v.  American 
Woolen  Co.,  195  Mass.  591,  81  N. 
E.  468,  10  L.  R.  A.  (N.  S.)  584; 
Munice  Pulp  Co.  v.  Koontz,  33  Ind. 
App.   532,  70  N.  E.  999- 

Rule     Stated "  In     determining 

what  is  a  reasonable  use,  regard 
must  be  had  to  the  subject-matter 
of  the  use ;  the  occasion  and  manner 
of  its  application ;  the  object,  extent, 
necessity  and  duration  of  the  use; 
the  nature  and  size  of  the  stream; 
the  kind  of  business  to  which  it 
is  subservient;  the  importance  and 
necessity  of  the  use  claimed  by  one 
party  and  the  extent  of  the  injury  to 
the  other  party ;  the  state  of  improve- 
ment of  the  country  in  regard  to 
mills  and  machinery,  and  the  use  of 
the  water  as  a  propelling  power;  the 
general  and  established  usages  of  the 
country  in  similar  cases  and  all  the 
other  and  ever-varying  circumstances 
of  each  particular  case  bearing  upon 
the  question  of  the  fitness  and  pro- 
priety of  the  use  of  the  water  under 
consideration."  Red  River  Roller 
Mills  V.  Wright,  30  Minn.  249,  15 
N.  W.  167,  44  Am.  Rep.  194. 

"  The  jury  in  determining  the 
question  would  be  entitled  to  con- 
sider all  the  circumstances  —  such 
as  the  general  character  and  condi- 
tion of  the  stream,  its  volume  and 
rapidity,  the  degree  of  injury  which 
it  [the  use]  occasioned,  the  custom 
and  usage  of  the  country,  and  the 
necessity  of  using  the  stream  for 
this  purpose.  The  jury  might  find 
the  use  to  be  reasonable  at  some 
periods  and  in  certain  stages  of  the 
water,  and  unreasonable  at  others." 
Prentice  r.  Geiger,  74  N.  Y.  341. 
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b.  Customs.  —  The  right  to  pollute  a  stream  cannot  be  estab- 
lished by  proof  of  a  custom  to  do  so/^  but  evidence  of  the  customs 
of  the  community  is  admissible  to  aid  in  determining  the  reasonable- 
ness of  the  use.'^® 

4.  Flowage.  —  A.  Burden  of  Proof.  —  a.  In  General.  —  The 
plaintiff  has  the  burden  of  proving  the  wrongful  maintenance  of  the 
obstruction  causing  the  flowage,  by  the  defendant,"  and  the  nature 
and  extent  of  his  injuries.^^  The  defendant  relying  upon  a  grant 
or  license  must  prove  itJ® 


Extent  of  the   Benefit   to  the  one 

and  of  the  injury  to  the  other  party, 
may  be  shown.  Hayes  v.  Wafdron, 
44  N.  II.  580,  84  Am.  Dec.  105;  Red 
River  Roller  Mills  v.  Wright,  30 
Minn.  249,  15  N.  W.  167,  40  Am. 
Rep.  194.  But  in  Bowan  v.  Hum- 
phrey, 124  Iowa  744,  100  N.  W.  854, 
the  court_  held  that  evidence  that  the 
business  in  which  the  defendant  was 
engaged  was  of  great  public  benefit, 
was  inadmissible. 

75.  Unreasonable.  —  A  general 
custom  to  pollute  a  stream  by  min- 
ing debris  cannot  arise  as  it  would 
be  unreasonable.  Pennsylvania  Coal 
Co.  r.  Sanderson,  94  Pa.  St.  302,  39 
Am.   Rep.   785. 

76.  Snow  v.  Parsons,  28  Vt.  459, 
67  Am.  Dec.  723 ;  Prentice  v.  Geiger, 
74  N.  Y.  341.  See  Haskins  z:  Has- 
kins.  9  Gray   (Mass.)   390. 

"Evidence  of  the  Uniform  and 
General  Custom  in  like  cases  is  com- 
petent, although  of  course  not  con- 
clusive, upon  the  question  of  whether 
a  use  is  a  reasonable  one.  Usage  in 
such  matters  is  some  proof  of  what 
is  considered  a  reasonable  and 
proper  use  of  that  which  is  a  com- 
mon right,  because  it  affords  evi- 
dence of  the  tacit  consent  of  all  par- 
ties interested  to  the  general  con- 
venience or  necessity  of  such  use. 
Of  course  much  would  depend  upon 
the  character  and  size  of  the  stream 
and  the  uses  to  which  it  is  adapted. 
Such  evidence,  however,  might  not 
be  competent  where  the  use  of  a 
navigable  stream  amounted  to  an 
interruption  of  the  public  right  of 
navigation  which  is  always  para- 
mount to  any  mere  private  use  by 
a  riparian  owner."  Red  River  Roller 
Mills  V.  Wright.  30  Minn.  249,  15 
N.  W.   167,  40  Am.  Rep.   194. 

Jury  Presumed  to  be  sufficiently  in- 
formed as  to  what  constitutes  a  rea- 


sonable use  of  a  watercourse,  so  that 
evidence  of  usage  is  inadmissible. 
Hayes  t'.  Waldron,  44  N.   H.  580. 

77.     Chaffin  v.   Fries    Mfg.    &    P. 
Co.,  135  N.  C.  95,  47  S.  E.  226. 

Overflow    From    Lake Where 

damage  was  caused  by  the  overflow- 
ing of  a  lake,  the  burden  of  proof 
was  upon  the  plaintiff  to  prove  that 
the  lake  was  under  the  control  of 
the  defendant.  Birmingham  R.  & 
E.  Co.  V.  Dorse  (Ala.),  32  So.  493. 
Increase  in  Height  of  a  new  dam, 
where  the  defendant  had  acquired 
the  right  to  maintain  the  old  dam, 
must  be  affirmatively  shown.  God- 
frey V.  Maberry,  84  N.  C.  255. 
Presumption     That     Bridge     Was 

Skilfully   Constructed There  is   a 

presumption  that  a  bridge  was  skil- 
fully constructed  so  as  to  be  reason- 
ably adapted  and  sufficient  for  the 
use  made  of  it,  and  the  burden  is 
upon  the  party  alleging  negligence  in 
its  construction  which  causes  back- 
water. Berninger  v.  Sanbury  H.  &  W. 
R.  Co.,  203  Pa.  St.  516,  S3  Atl.  361. 

78.  "  Complainant  has  the  burden 
of  proof  to  show  the  precise  extent 
and  character  of  his  injuries."  Mil- 
ler V.  Cornwell,  71  Mich.  270,  38  N. 
W.  912. 

"  In  order  to  make  out  his  case 
and  recover  more  than  nominal  dam- 
ages, it  was  incumbent  upon  the 
plaintiff  to  prove  to  the  satisfaction 
of  the  jury  that  the  water  did  flow 
back  upon  his  land,  that  this  was 
caused  by  the  wrongful  acts  of  the 
defendant  and  that  he  had  suffered 
some  injury  therefrom  prior  to  the 
institution  of  this  suit."  Lewin  v. 
Simpson,  38  Md.  468,  483;  Watts  v. 
Norfolk  &  W.  R.  Co.,  39  W.  Va. 
196,  19  S.  E.  521,  45  Am.  St.  Rep. 
894,  23  L.  R.  A.  674. 
79.     "  The  Plaintiff  Having  Proved 
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b.  Proximate  Cause.  —  The  plaintiff  also  has  the  burden  of  prov- 
ing that  the  act  or  negligence  of  the  defendant  was  the  proximate 
cause  of  his  injury ,^*^ 

B.  Former  Level  of  Water. —a.  In  General  — Where  it  is 
Claimed  that  the  injury  was  caused  by  an  unlawful  increase  in  the 
height  of  an  old  dam,  any  evidence  tending  to  prove  the  height  of 
the  dam  or  the  level  of  the  water  before  and  after  the  change  is 
admissible.*"- 


the  existence  of  the  dam,  that  it  was 
maintained  by  the  defendant,  to  his 
injury,  a  pri>na  facie  case  was  made 
out  imposing  upon  the  defendant  the 
burden  of  showing  his  legal  right^  to 
maintain  the  obstruction  by  showing 
a  grant,  license  or  prescriptive  right." 
Ten  Eyck  v.  Runk,  26  N.  J.  L.  513- 

80.  Treichel  v.  Great  Northern  R. 
Co.,  80  Minn.  96,  82  N.  W.  mo; 
Riddle  v.  Delaware  County,  156  Pa. 
St.  643,  27  Atl.  569;  Langdon  7'. 
Chicago,  etc.  R.  Co.,  48  Iowa  437; 
Karchner  v.  Pennsylvania  R.  Co.,  218 
Pa.  St.  309,  67  Atl.' 644. 

But  compare  Jones  v.  Seaboard 
Air  Line  R.  Co.,  67  S.  C.  181,  45  S. 
E.  188,  where  it  was  held  that  the 
allegation  of  an  extraordinary  flood 
was  an  affirmative  defense  which  it 
was  incumbent  upon  the  defendant  to 
prove. 

**  Our  Law  holds  that  damages  can- 
not be  recovered  against  man  when 
it  is  caused  by  the  act  of  God.  The 
law  also  holds  that,  where  damages 
occur  from  an  act  of  God  and  from 
the  negligence  of  man  occurring  co- 
incidentally,  there  can  be  no  recovery, 
unless  it  be  affirmatively  proved  that, 
if  there  had  been  no  act  of  God 
the  damage  would  still  have  oc- 
curred." Morris  v.  Receivers  of 
Richmond,  etc.  R.  Co.,  65  Fed.  584. 

Where  the  defendant  pleads  a  gen- 
eral denial  and  also  that  the  proxi- 
mate cause  was  an  unprecedented 
flood,  the  burden  of  proof  was  upon 
the  plaintiff  to  prove  that  the  damage 
was  due  to  the  defendant's  embank- 
ment. Gulf,  C.  &  S.  F.  R.  Co.  V. 
Huffman  (Tex.  Civ.  App.),  81  S.  W. 
536. 

Where  it  is  alleged  that  other 
causes  brought  about  the  result,  the 
plaintiff  must  show  by  a  preponder- 
ance of  the  evidence  that  the  injury 
would  not  have  resulted   if  the  em- 


bankment had  not  existed.  Ilfrey  v. 
Sabine  &  E.  T.  R.  Co.,  76  Tex.  63, 
13  S.  W.  165. 

81.  To  prove  the  height  to  which 
a  dam  has  formerly  raised  water,  ref- 
erence may  be  made  to  any  objects 
either  in  the  channel  or  on  the  banks 
of  pond  or  stream.  Perry  v.  Binney, 
103  Mass.   156. 

Opinions  as  to  Height  of  Water 
Necessary  To  Run  the  Mill .  Ex- 
pert millwright  may  give  his  opinion 
that  if  the  dam  which  it  was  alleged 
had  been  improperly  raised  in  height 
was  formerly  of  the  height  claimed  it 
would  have  been  impossible  for  the 
mill  to  have  done  the  work  which  it 
had  done  for  many  years  past.  Det- 
weiler  v.  Groff,  10  Pa.  St.  376.  But 
it  has  been  held  that  evidence  that 
water  raised  to  the  height  which  the 
plaintifif  claimed  was  the  limit  of  the 
right  of  the  defendant,  would  not 
give  sufficient  power  to  their  mill,  was 
immaterial.  Perley  v.  Marshall,  57 
N.  H.  206. 

Instructions  Given  by  the  Owner 
to  the  Builder. —  The  builder  of  the 
new  dam  may  testify  that  he  was 
shown  the  old  water  marks  on  the 
rocks  and  told  not  to  build  the  new 
dam  so  that  it  would  raise  the  water, 
as  this  tends  to  show  the  height  of 
the  old  dam  and  that  the  new  dam 
was  no  higher.  Godfrey  f.  Maberry, 
84  N.  C.  255.  But  it  has  also  been 
held  that  on  the  issue  whether  the 
dam  was  built  to  an  unwarranted 
height,  instructions  given  by  the  de- 
fendant owner  to  the  builder  were 
inadmissible ;  they  were  not  a  part 
of  the  res  gestae.  Finch  v.  Green, 
16  Minn.  355. 

Weight  of  Expert  Evidence — To 
determine  whether  the  level  of  a 
stream  has  been  raised  by  the  dam, 
instrumental  measurements  are  not 
conclusive,  but  the  testimony  of  wit- 
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b.  Declarations  and  Admissions.  —  The  declarations  and  admis- 
sions of  the  defendant  or  of  the  person  through  whom  he  claims^^ 
are  admissible  to  establish  the  height  to  which  the  water  may  right- 
fully be  maintained.^^ 

C.  Cause  of  Flowage.  —  a.  In  General.  —  Any  pertinent  evi- 
dence is  admissible  to  determine  the  cause  of  the  alleged  flowing  of 
the  land.®* 


nesses  as  to  "  actual  visible  facts," 
such  as  the  rise  and  fall  of  the  water 
in  fixed  monuments  is  admissible. 
Brown  v.  Bush,  45  Pa.  St.  61. 

Results  of  three  surveys  as  to  the 
level  of  the  water  will  not  overcome 
the  evidence  of  witnesses  based  on 
actual  sight  and  knowledge  of  the 
water.  Gibson  v.  Fischer,  68  Iowa 
29,  25  N.  W.  914. 

82.  Declarations  of  Third  Per- 
sons are  Inadmissible Declara- 
tions of  the  deceased  builder  of  a 
dam  as  to  its  height  are  inadmis- 
sible—they are  not  admissible  upon 
the  theory  of  a  vertical  boundary. 
Lynn  v.  Thomson,  17  S.  C.  129. 

An  entry  on  the  record  book  fol- 
lowing the  record  of  a  deed,  stated 
that  the  dam  on  the  premises  was 
rebuilt  on  a  certain  date  at  a  speci- 
fied height.  The  court  held  that  such 
entry  was  a  mere  unofficial  statement 
of  the  town  clerk,  not  required  by 
law,  and  inadmissible  in  evidence. 
Dutton  V.  Stoughton,  79  Vt.  361,  65 
Atl.  91. 

83.  Declarations  of  plaintiff  tend- 
ing to  show  the  defendant's  right  to 
flow  the  land,  are  admissible.  M'Kel- 
lip  V.  M'llhenny,  4  Watts  (Pa.)  317, 
28  Am.  Dec.  711. 

Admissions  and  Declarations  of  a 
former  owner  made  during  his 
ownership  of  the  mill  are  admissible 
to  show  the  height  to  which  he  was 
entitled  to  maintain  the  water  in  the 
pond.  Horner  v.  Stillwell,  35  N.  J. 
L.  307. 

"  While  the  title  or  estate  which  a 
man  holds  by  deed  cannot  be  limited 
by  the  admissions  or  declarations  of 
a  former  owner,  still  where  the  ex- 
tent of  a  water  power  does  not  ap- 
pear upon  the  face  of  the  deed,  it 
is  competent  to  show  to  what  extent 
the  right  to  this  water  power  was 
exercised  by  a  former  owner  and  oc- 
cupier of  the  land,  and  for  that  pur- 


pose his  admission  as  to  the  extent 
which  he  occupied  the  right,  is  ad- 
missible against  his  successor  or 
grantee."  Ten  Eyck  v.  Runk,  26  N. 
J.  L.  513-  See  Towner  v.  Thompson, 
81  Ga.  171,  6  S.  E.  184. 

Declaration  by  former  owner  of 
the  dam  that  a  certain  stone  marked 
the  height  of  his  right  to  flow  is  ad- 
missible without  proof  that  such  dec- 
laration did  not  refer  to  other  lands 
than  those  in  question.  Tyler  v. 
Mather,  9  Gray  (Alass.)  177. 
84.  Lewin  v.  Simpson,  38  Md.  468. 
Other  Overflows  before  the  defend- 
ant's embankment  was  constructed 
may  be  shown.  Texas  &  P.  R.  Co.  v. 
Padgett,  14  Tex.  Civ.  App.  435,  37 
S.  W.  92;  Gulf,  etc.  R.  Co.  v.  Wis- 
hart,  28  Tex.  Civ.  App.  162,  66  S.  W. 
860. 

Maps  and  Plats  of  the  premises, 
properly  identified,  are  admissible  to 
aid  the  jury.  K.  &  S.  R.  Co.  v. 
Horan.  131  111.  288,  23  N.  E.  621. 

Admissions.  —  Bill  of  Complaint 
in  another  action  relating  to  the 
same  subject-matter,  containing  aver- 
ments of  fact  is  competent  evidence 
as  admissions  concerning  these  facts. 
K.  &  S.  R.  Co.  V.  Horan,  131  111. 
288,  23  N.  E.  621. 

Evidence  that  the  defendant  cut  its 
embankment  during  the  overflow  was 
held  admissible  not  as  an  admission 
of  negligence,  but  as  tending  to  show 
the  effect  of  the  embankment  in  hold- 
ing back  the  water  and  causing  the 
overflow.  Gulf,  etc.  R.  Co.  v.  Dunlap 
(Tex.  Civ.  App.),  26  S.  W.  655. 

Proof  that  eighty  per  cent,  of  the 
water  passage  is  shut  off  by  an  em- 
backment  is  proof  of  negligent  con- 
struction. Lampley  v.  Atlantic  Coast 
Line  R.  Co.,  63  S.  C.  462,  41  S.  E. 
517. 

Method  of  Constructing  Other 
Bridges.-^ To  determine  whether  a 
bridge  was  constructed  with  reason- 
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b.  Admissions  by  Conduct.  —  The  repair  or  alteration  of  an 
enbankment  or  other  obstruction  of  a  stream  cannot  be  shown  as  an 
admission  of  negUgence  or  of  the  cause  of  the  flowing  of  the  land.^' 

c.  Opinion  Evidence.  —  The  opinion  of  any  person  who  is  ac- 
quainted with  the  facts  is  admissible  as  to  the  cause  of  the  flow- 
age,«®  and  the  opinions  of  experts  are  necessarily  and  constantly 


able  care,  leaving  room  enough  be- 
tween the  piers  for  the  passage  of  ice 
and  drift,  the  method  of  construction 
of  other  bridges  over  the  same  river 
may  be  shown  and  considered. 
Omaha  &  R.  V.  R.  Co.  v.  Brown,  i6 
Neb.  i6i,  20  N.  W.  202. 

Under  the  Texas  Statute  (Sayles' 
Rev.  St.,  art.  4436)  providing  for 
the  construction  of  necessary  cul- 
verts and  sluices  by  railroads,  negli- 
gence by  the  railroad  need  not  be 
shown  to  enable  a  plaintiff  to  recover 
for  the  flowing  of  his  lands.  Mis- 
souri, etc.  R.  Co.  V.  Crow,  43  Tex. 
Civ.  App.  280,  95  S.  W.  743;  San 
Antonio  &  A.  P.  R.  Co.  v.  Gurley,  37 
Tex.  Civ.  App.  283, 83  S.  W.  842 ;  Mis- 
souri, etc.  R.  Co.  V.  Dubose  (Tex. 
Civ.  App.),  95  S.  W.  588. 

85.  ■'  It  is  a  matter  of  common 
knowledge  that  railroad  tracks  and 
machinery  as  well  as  all  other  in- 
strumentalities used  in  operating 
trains  are  continually  undergoing  re- 
pairs and  being  improved.  Un- 
doubtedly the  public  is  greatly  in- 
terested in  the  continuance  of  such 
improvements.  Where  accidents  have 
directed  the  attention  of  the  com- 
pany to  a  particular  portion  of  the 
roadbed  or  other  instrumentality 
that  by  additional  safeguards  would 
be  rendered  more  safe,  to  hold  as 
a  general  rule  that  if  the  desired  im- 
provement is  made,  the  company 
thereby  admits  that  it  had  been  negli- 
gent would  result  in  deterring  the 
company  from  promptly  making  the 
improvement.  Indeed  it  would  be  a 
harsh  rule  if  every  change  for  the 
better  is  to  be  considered  as  evidence 
showing  former  negligence."  Gulf, 
etc.  R.  Co.  V.  McGowan,  73  Tex.  355, 
II  S.  W.  336. 

Evidence  that  the  defendant  made 
a  cut  in  its  embankment  to  let  the 
water  off  was  not  admissible  as  an 
admission  of  negligence  in  its  con- 
struction. Gulf,  etc.  R.  Co.  V.  Dun- 
lap  (Tex.  Civ.  App.),  26  S.  W.  655. 

Vol.  XIV 


But  in  an  action  for  flowing  the 
plaintiff's  land  by  means  of  a  ditch 
dug  to  drain  off  a  pit  but  through 
which  the  waters  of  a  stream  backed 
up  onto  the  plaintiff's  land,  evidence 
that  the  defendant  constructed  a  dam 
across  the  end  of  the  pit  through 
which  the  waters  had  escaped  was 
admitted  upon  the  ground  that  the 
public  was  in  no  way  interested  and 
therefore  it  was  not  against  public 
policy  to  show  the  repairs  made. 
Chicago,  etc.  R.  Co.  v.  Longbottom 
(Tex.  Civ.  App.),  80  S.  W.  542. 

86.  See  article  "  Expert  anu 
Opinion  Evidence,"  Vol.  V,  p.  506. 

Non-expert,  familiar  with  the  lo- 
cality, may  state  that  because  of  the 
negligence  of  the  defendant  in  fill- 
ing the  channel  of  a  stream  when 
building  a  bridge,  the  waters  above 
the  bridge  were  backed  upon  the 
land.  Standley  v.  Atchison,  etc.  R. 
Co.,  121  Mo.  App.  537,  97  S.  W.  244. 

A  non-expert  witness,  acquainted 
with  the  country,  having  stated  the 
facts  upon  which  he  bases  his  opinion, 
may  give  his  opinion  that  the  over- 
flow of  the  plaintiff's  land  was  caused 
by  the  embankment  of  the  defendant. 
Gulf,  etc.  R.  Co.  V.  Locker,  78  Tex. 
279,  14  S.  W.  611 ;  International  &  G. 
N.  R.  Co.  V.  Klaus,  64  Tex.  293; 
Ethridge  v.  San  Antonio  &  A.  P.  R. 
Co.   (Tex.  Civ.  App.),  39  S.  W.  204. 

A  witness,  not  an  expert,  may 
testify  that  the  effect  of  the  back- 
water made  by  defendant's  dam  is  lo 
diminish  the  power  of  the  plaintiff's 
mill-wheel.  Williamson  v.  Yingling, 
80  Ind.  379. 

Testimony  ®f  non-experts,  familiar 
with  the  land,  as  to  how  the  water 
would  flow  if  the  embankment  were 
not  there,  admissible.  Taylor  v.  San 
Antonio,  etc.  R.  Co.,  36  Tex.  Civ. 
App.  658,  83  S.  W.  738. 

A  witness  may  be  asked  whether 
"  the  bridge  was  located  in  the  bc^t 
practical  way  to  pass  the  waters  in 
time   of   flood."     Riddle  v.    Delaware 
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admitted.®'^     Such  evidence  has  been  said  to  be  entitled  to  great 
weight.®® 

d.  Res  Inter  Alios  Acta.  —  Evidence  as  to  the  effect  the  alleged 


County,  156  Pa.  St.  643,  27  Atl.  569. 

Testimony  of  witnesses  that  bridges 
and  culverts  were  insufficient  to  carry 
ofif  the  water  in  time  of  flood  was 
held  competent.  Blunck  v.  Chicago  & 
N.  W.  R.  Co.  (Iowa),  115  N.  W. 
1013. 

"  Witnesses  who  had  experienced 
floods  at  this  point  at  times  when 
there  were  no  obstructions  here  com- 
plained of  were  allowed  to  state 
how  much  higher  the  obstructions 
caused  the  water  to  rise,  and  how 
much  longer  it  remained  over  the 
land.  In  our  opinion  such  questions 
were  unobjectionable."  Owen  v.  Chi- 
cago, etc.  R.  Co.,  109  Mo.  App.  608, 
83  S.  W.  92. 

But  in  Kendrick  v.  Furman  (Neb.), 
115  N.  W.  541,  it  was  held  that  the 
question  "  what  causes  the  sand  to  go 
back  up  there?"  was  inadmissible  as 
being  the  very  substance  of  the  issue 
10  be  determined  by  the  jury.  And 
so  the  testimony  of  a  witness  that  the 
dam  v/ould  not  have  gone  out  but 
for  the  high  state  of  the  water  has 
been  held  inadmissible  as  a  conclusion 
of  fact  which  was  within  the  province 
of  the  jury.  Darling  v.  Thompson, 
108  IMich.  215,  65  N.  W.   754- 

Unskilled  Witnesses  familiar  with 
the  surroundings  may  give  their  opin- 
ions as  to  whether  a  bridge  caused 
the  overflow  because  openings  left 
for  the  passage  of  water  were  not 
large  enough.  International  &  G.  N. 
R.  Co.  V.  Klaus,  64  Tex.  293.  But 
see  Jones  v.  Seaboard  Air-Line  R. 
Co.,  67  S.  C.  181,  45  S.  E.  188. 

Sufficiency  of  Knowledge.  —  To  en- 
title the  opinion  of  a  non-expert 
witness  as  to  the  cause  of  an  over- 
flow to  be  admissible,  it  must  be 
shown  not  only  that  he  was  familiar 
with  the  locality  and  the  stream,  but 
also  that  he  was  familiar  with  the 
embankment  in  question  and  the  area 
of  the  waterways.  Gulf,  etc.  R.  Co. 
V.  Harbison  (Tex.  Civ.  App.),  88  S. 
W.  452. 

87.  Gulf,  etc.  R.  Co.  v.  Wynne 
(Tex.  Civ.  App.),  91  S.  W.  823. 

Rule      Stated.  — "In     an     action 


against  a  railway  company  to  recover 
damages  to  crops  by  flooding  the 
plaintiff's  lands,  expert  testimony  is 
admissible  to  show  the  laws  of  al- 
luvial streams,  the  cause  and  manner 
of  the  growth  of  deposits  of  sedi- 
ments and  the  effect  of  such  deposits 
upon  streams  in  a  long  course  of 
years  in  a  case  where  the  channel 
of  the  stream  has  been  obstructed." 
Ohio  &  M.  R.  Co.  V.  Neutzel,  143  111. 
46,  2,2  N.  E.  529- 

"  Nothing  is  better  established  than 
the  proposition  that  this  kind  of  evi- 
dence (expert)  is  admissible  as  to 
the  effect  of  obstructions  in  causing 
backwater."  Grisby  v.  Clear  Lake 
Water  Co.,  40  Cal.  396,  405. 

Where  the  issue  is  whether  the 
destruction  of  a  house  was  caused  by 
the  embankment  setting  back  the 
waters,  a  sailor  may  give  his  opinion 
as  an  expert  as  to  the  height  of  the 
waves  at  the  time,  although  other 
persons  actually  saw  them.  Ilfrey  v. 
Sabine  &  E.  T.  R.  Co.,  76  Tex.  63, 
13  S.  W.  165. 

Expert  evidence  is  admissible  upon 
the  issue  of  whether  backwater  was 
caused  by  a  dam  lower  down  the 
stream,  or  by  a  natural  obstruction. 
Ball  V.  Hardesty,  38  Kan.  540,  16 
Pac.  808. 

Opinion  of  an  expert  that  the  over- 
flow which  produced  the  injury  com- 
plained of  was  the  result  of  natural 
causes  and  not  of  the  construction 
of  the  embankment  is  admissible  as 
being  a  matter  of  scientific  knowl- 
edge. Ohio  &  M.  R.  Co.  V.  Webb, 
142  111.  404,  32  N.  E.  527. 

Opinion  of  an  expert  as  to  the 
capacity  of  the  culvert  to  carry  away 
all  the  water  that  might  be  expected 
is  admissible.  Chicago  &  A.  R.  Co. 
V.    Calkins.    17  111.   App.   55. 

88.  Weight  of  the  Evidence. 
On  the  issue  whether  the  dam  was 
the  cause  of  the  overflow,  the  opin- 
ion of  witnesses  was  held  to  be  en- 
titled to  as  much  weight  as  the  meas- 
urements made  by  surveyors.  Mc- 
Leod  V.  Lee,  17  Nev.  103,  28  Pac.  124. 
"  The  character  of  the  measurements 
taken    as    they    were,    with    a    spirit 
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operating  cause  has  had  upon  other  lands  is  admissible,««  but  only 
where  it  appears  that  the  surrounding  conditions  were  practically 

similar.^"  ,       ,  •     ^-         r 

D  Extraordinary  Floods.  —To  assist  in  the  determination  of 
the  question  whether  or  not  a  particular  flood  which  caused  an 
overflow  of  an  embankment  or  bridge  was  extraordinary  and 
not  to  be  expected,  the  comparative  size  of  other  floods^^  may  be 


level  and  a  square,  in  the  river 
amidst  the  eddying  tide  of  the  water 
and  the  drifting  currents  of  the  sand, 
could  not.  it  seems  to  us,  be  any 
more  direct  or  certain  than  the  ob- 
servation, judgments  and  opinions  of 
witnesses  who  were  well  acquainted 
with  the  premises." 

89.  Testimony  as  to  the  effect  of 
the  water  on  the  land  of  others  is 
admissible  in  an  action  for  damages 
for  flowage  caused  by  the  obstruction 
of  a  railroad  culvert,  as  "  this  was 
one  method  by  which  the  effect  of 
the  damming  of  the  waters  of  the 
branch  was  made  palpable."  Shores 
V.  Southern  R.  Co.,  72  S.  C.  244,  51 
S.  E.  699. 

Evidence  that  other  lands  situated 
near  the  plaintiflf's  land  were  not 
affected  by  a  similar  rainfall  more 
injuriously  than  before  the  construc- 
tion of  the  defendant's  embankment, 
is  admissible  to  prove  that  the  em- 
bankment had  not  materially  ob- 
structed the  stream.  Moss  v.  Gulf, 
etc.  R.  Co.  (Tex.  Civ.  App.),  103  S. 
W.  221. 

Where  similarity  of  location,  sur- 
roundings and  conditions  is  shown, 
evidence  as  to  the  effect  of  the  rain- 
fall on  other  lands  was  held  admis- 
sible "to  show  not  only  that  the 
storm  was  an  unprecedented  one,  but 
also  that  the  overflow  was  of  such 
magnitude  that  the  injury  complained 
of  by  appellee  would  have  occurred 
had  there  been  no  railroad  bridge  and 
embankment  to  obstruct  the  flow  of 
the  waters."  Missouri,  etc.  R.  Co.  v. 
Bell  (Tex.  Civ.  App.),  93  S.  W. 
198. 

90.  Courts  are  very  careful  in  re- 
quiring proof  of  similarity  of  all  im- 
portant circumstances  before  they 
will  allow  evidence  to  be  given  of 
the  condition  of  other  lands  situated 
upon  the  same  river  and  alleged  to 
have  been  affected  in  the  same  way. 
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St.  Louis,  etc.  R.  Co.  v.  Craigo,  10 
Tex.  Civ.  App.  238,  31  S.  W.  207; 
Battles  V.  Fobes,  21  Pick.  (Mass.) 
239;  Gulf,  etc.  R.  Co.  V.  Locker,  78 
Tex.  279,  14  S.  W.  611;  San  An- 
tonio &  A.  P.  R.  Co.  V.  Kiersey 
(Tex.),  109  S.  W.  862;  Gulf,  etc.  R. 
Co.  V.  Caldwell  (Tex.  Civ.  App.), 
102  S.  W.  461 ;  Missouri,  etc.  R.  Co. 
V.  Bell  (Tex.  Civ.  App.),  93  S.  W. 
198. 

Evidence  as  to  the  effect  the  raising 
of  a  dam  in  another  coimty  had  in 
filling  up  the  stream  and  flowing  land 
is  irrelevant,  where  the  issue  is 
whether  the  raising  of  the  dam  in 
question  injured  the  plaintiff.  Ellis 
V.  Harris'  Exr.,  32  Graft.   (Va.)  684. 

Overflow  of  Lands  Which  Could 
Not  Have  Been  Affected  by  the 
Obstruction —  Evidence  that  lands 
which  could  not  have  been  affected 
by  defendant's  embankment  and  dam 
were  overflowed  is  immaterial.  Gulf, 
etc.  R.  Co.  V.  Locker,  78  Tex.  279, 
14  S.  W.  611;  Gulf,  etc.  R.  Co.  v. 
Nicholson    (Tex.    Civ.    App.),    25    S. 

W.  54. 
91.     Previous       and       Subsequent 

overflows  of  the  river,  of  the  same 
or  greater  extent,  may  be  shown  to 
prove  that  the  overflow  in  question 
was  not  caused  by  an  unusual  or 
extraordinary  flood.  Gulf,  etc.  R. 
Co.  V.  Hblliday,  65  Tex.  512.  And 
see  Mayor  of  New  York  v.  Bailey, 
2  Denio  (N.  Y.)  433,  44i ;  Patter- 
son V.  Illinois  C.  R.  Co.  (Miss.),  29 
So.  93. 

Frequent  Occurrence  of  floods,  all 
of  which  were  of  the  size  of  the 
one  in  question,  is  evidence  that  it 
was  not  an  extraordinary  flood. 
Pittsburgh,  etc.  R.  Co.  v.  Gilleland, 
56  Pa.   St.  445,  94  Am.   Dec.  97. 

Extraordinary  Rains —  The  fact 
that  extraordinary  rains  fell  at  the 
time  is  admissible  as  tending  to  show 
that  the  resulting  flood  was  unprec- 
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shown  and  also  the  effect  of  the  same  flood  upon  other  lands.**^ 

E.  Vie;w  by  Jury. — The  jury  is  entitled  to  view  the  premises 
flowed  in  order  to  aid  in  understanding  the  evidence  offered.''^ 

F.  Questions  of  Fact.  —  The  cause  of  the  flowage''*  and  whether 
the  flood  was  an  extraordinary  one  are  questions  for  the  jury.^^ 

G.  Damagi:s.  —  Nominal  damages  may  always  be  recovered,^^ 
and  any  evidence  which  tends  to  show  the  actual  damages  suffered 
from  the  injury  is  admissible.'*^ 

5.  Prescriptive  Rights. —  A.  Burden' of   Proof. —  The   burden 


edented.  Wallingford  v.  Maysville, 
etc.  R.  Co.,  32  Ky.  L.  Rep.  1049,  107 
S.  W.  781. 

Testimony  of  a  Witness  who  has 
lived  in  the  neighborhood  only  two 
years,  as  to  the  unprecedented  char- 
acter of  the  rainfall,  is  insufficient  to 
warrant  the  submission  to  the  jury 
of  the  question  of  extraordinary 
flood.  Baugh  v.  Gulf,  etc.  R.  Co. 
(Tex.  Civ.  App.),   100  S.  W.  958. 

92.  Missouri,  etc.   R.   Co.   v.   Bell 
^   (Tex.  Civ.  App.),  93  S.  W.  198. 

That  lands  both  above  and  below 
the  plaintiff's  land  had  suffered  from 
the  overflow  of  the  river,  although 
the  embankment  was  not  present,  was 
admissible  to  show  that  the  flood  was 
an  extraordinary  one.  Gulf,  etc.  R. 
Co.  V.  Locker,  78  Tex.  279,  14  S. 
W.  611. 

93.  Johnson  v.  Boorman,  63  Wis 
268,  22  N.  W.  S14;  Close  V.  Samm, 
2y  Iowa  503. 

94.  Mississippi  &  T.  R.  Co.  v. 
Archibald,  67  Miss.  38,  7  So.  212; 
Georgia  R.  &  B.  Co.  v.  Berry,  78  Ga. 
744,  4  S.  E.  10;  Town  v.  Missouri 
Pac.  R.  Co.,  so  Neb.  768,  70  N.  W. 
402. 

Whether  a  trestle  constituted  an 
obstruction  to  the  natural  flow  of 
water  by  reason  of  which  the  land 
was  flooded  is  a  question  of  fact. 
St.  Louis,  etc.  R.  Co.  v.  Winkelmann, 
47  III.  App.  276. 

Whether  the  injury  from  the  break- 
ing of  the  dam  was  caused  by  the 
negligence  of  the  defendant  in  con- 
structing it,  or  by  the  high  state  of 
the  water,  is  a  question  of  fact  for 
the  jury.  Darling  v.  Thompson,  108 
Mich.  215,  65  N.  W.  754. 

95.  Gulf,  etc.  R.  Co.  v.  Holliday, 
65  Tex.  512;  Jones  v.  Seaboard  Air 
Line  R.  Co.,  67  S.  C.  181,  45  S.  E. 
188;    Patterson   v.   Illinois   Cent.   R. 


Co.  (Miss.),  29  So.  93;  Chicago,  etc. 
R.  Co.  V.  SchafTer,  26  111.  App.  280. 

96.  Amoskeag  Mfg.  Co.  v.  Good- 
ale,  46  N.  H.  53;  Chaffin  v.  Fries  Mfg. 
&  P.  Co.,  135  N.  C.  95,  47  S.  E. 
226.  Contra,  Cooper  v.  Hall,  5  Ohio 
321. 

97.  See  Gould  on  Waters,  §211. 
Condition  of  the  Land  at  the  Time 

of  the  Trial  may  be  shown,  although 
damages  suffered  subsequent  to  the 
commencement  of  the  action  cannot 
be  recovered  "  for  the  purpose  of 
furnishing  the  most  precise  and  re- 
liable information  as  to  the  nature 
and  extent  of  the  injury,  and  thus 
enabling  the  jury  by  comparison  to 
judge  of  the  amount  of  damages  re- 
sulting from  the  alleged  nuisance 
prior  to  the  commencement  of  the 
action."  Morris  Canal  &  B.  Co.  v. 
Ryerson.  2y  N.  J.   L.   457. 

Impairment  of  Fertility  on  account 
of  the  flowage  may  be  shown. 
Southern  R.  Co.  v.  Morris,  119  Ga. 
234,  46  S.  E.  8s. 

Probable  Yield  of  the  crop  which 
was  destroyed  may  be  shown.  Chi- 
cago, etc.  R.  Co.  V.  Schaffer,  26  111. 
App.  280. 

Cost  of  Preparing  the  Land  and 
planting  the  crop  may  be  shown, 
where  the  crop  itself  was  not  up  at 
the  time  of  the  overflow.  Houston, 
etc.  R.  Co.  V.  Darwin  (Tex.  Civ. 
App.),  105  S.  W.  825. 

loss  of  Profits  from  the  working 
of  the  mill  may  be  shown.  Gibson 
V.  Fischer,  68  Iowa  29,  25  N.  W.  914. 

Opinion  Evidence.  —  Any  witness 
who  has  a  knowledge  of  the  land 
may  testify  as  to  its  value,  and  the 
extent  of  the  damage  done  by  the 
overflow.  McGroarty  v.  Lehigh  Val. 
Coal  Co.,  212  Pa.  St.  53,  61  Atl.  570; 
Lynch  V.  Troxell,  207  Pa.  St.  162,  56 
Atl.   413;    Chicago,    etc.    R.    Co.   v. 
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of  proving  a  prescriptive  right  is  upon  the  party  claiming  under 

it.«8 

B  Presumption.— a.  In  General.  — The  basic  presumption  of 
all  prescriptive  rights,  that  a  grant  will  be  presumed  after  adverse 
user  for  a  period  equal  to  the  period  of  limitations,  apphes  to  claims 
to  a  prescriptive  right  in  the  various  riparian  rights.^^ 


Schaffer,  26  111.  App.  280;  K.  &  L. 
R.  Co.  z:  Horan.  131  HI.  288,  23 
N.  E.  621.  But  see  Sinclair  v.  Roush, 
14  Ind.  450. 

Plaintiff,  a  farmer,  may  testify  as 
to  the  value  of  the  crop  destroyed  by 
the  flowage  of  his  land.  Byrne  v. 
U  &  St.  L.  R.  Co.,  29  Minn.  200, 
12  N.  W.  698. 

Measure  of  Damages,  where  the 
injury  is  permanent,  is  the  difference 
in  the  market  value  of  the  land  be- 
fore and  after  the  injury.  Louisville 
&  N.  R.  Co.  z:  Ponder,  31  Ky.  L. 
Rep.  878,  104  S.  W.  279. 

Malice  may  be  shown  upon  the  is- 
sue of  damages.  Amoskeag  Mfg.  Co. 
V.  Goodale,  46  N.  H.  53. 

98.  Diversion.  —  Hunter  v.  Coal- 
ter,  4  Rand.  (Va.)  58;  Haight  v. 
Price,  21  N.  Y.  241. 

"  Every  proprietor  who  claims  a 
right  either  to  throw  the  water  back, 
above,  or  to  diminish  the  quantity 
which  is  to  descend  below,  must  in 
order  to  maintain  his  claim  either 
prove  an  actual  grant  or  license  from 
the  proprietor  affected  by  his  opera- 
tions, or  must  prove  an  uninterrupted 
enjoj-ment  of  twenty  years."  Matter 
of  Water  Comrs.,  4  Edw.  Ch.  (N. 
Y.)   545- 

Flowage.  —  Button  v.  Stoughton, 
79  Vt.  361,  65  Atl.  91- 

"The  burden  of  proof  in  this  case 
lies  on  the  defendant.  The  com- 
plainants, as  owners  of  the  fee  of 
the  lands  above,  have  clearly  the  right 
to  have  the  river  kept  at  its  natural 
height  and  in  its  natural  channel 
along  their  land,  unless  the  defendant 
can  .show  by  grant  or  prescription  a 
right  to  flow  back  at  a  greater 
height."  Carlisle  v.  Cooper,  19  N.  J. 
Eq.  256. 

Obstruction —  "  The  party  who 
claims  the  right  to  obstruct  or  inter- 
fere with  such  flow  by  reason  of 
long  usage,  must  prove  to  the  satis- 
faction   of    the    jury    that    such    ob- 

Vol.  XIV 


■  struction  or  interference  has  been 
continued,  exclusive  and  with  knowl- 
edge and  acquiescence  of  the  owner 
of  the  land,  for  twenty  years."  Jones 
z:  Crow.  32  Pa.  St.  398. 

Proof  of  Use  and  Extent  Thereof. 
"  In  this  matter  of  proof  of  use  so 
as  to  acquire  the  right,  the  burden  of 
proof  is  legally  and  properly  on  the 
defendant.  He  is  seeking  without 
consideration  of  any  kind  to  appro- 
priate property  clearly  belonging  to 
another  and  to  acquire  title  by  a  law 
which  was  designed  to  quiet  just 
titles,  and  must,  therefore,  show  him- 
self within  the  provisions  of  that 
law."  Carlisle  :■.  Cooper,  19  N.  J. 
Eq.  256,  268. 

Assessment  of  Taxes  Where  the 
Payment  of  Taxes  Is  an  Element  of 
Adverse  Possession — . "  The  burden 
of  showing  that  none  have  been  as- 
sessed is  not  upon  the  claimant  by 
possession.  That  is  a  negative  which 
he  is  not  required  to  prove.  If  there 
has  been  an  assessment,  it  is  for 
the  other  party  to  show  the  fact. 
This  is  a  rule  which  convenience  re- 
quires." Oneto  1'.  Restano.  78  Cal. 
374,  20  Pac.  743. 

99.  Diversion —  Steen  v.  Burden, 
24  Ala.  130,  148.  60  Am.  Dec.  453; 
Shields  r.  Arndt,  4  N.  J.  Eq.  234; 
Coalter  z:  Hunter,  4  Rand.  (Va.) 
58;  Norton  v.  Volentine,  14  Vt.  239; 
Olney  v.  Fenner,  2  R.  I.  211,  57  Am. 
Dec.  711;  Irving-  z\  Borough  of 
Media,   194  Pa.  St.  648,  45  Atl.  482. 

Pollution — Warren  v.  Hunter,  i 
Phila.  (Pa.)  414;  Masonic  Assn.  v. 
Harris.  79  Me.  250,  9  Atl.  737- 

Flowage.  —  Georgia.  —  Columbus 
Power  Co.  V.  City  Mills  Co.,  114 
Ga.  558.  40  S.  E.  800. 

Massachusetts.  —  Ludlow  Mfg  Co. 
z'.  Indian  Orchard  Co.,  I77  Mass.  61, 
58  N.  E.  181 ;  Williams  v.  Nelson.  23 
Pick.  141,  34  Am.  Dec.  45, 

Minnesota.  —  Swan  v.  Munch,  65 
Minn.  500,  67  N.  W.  1022,  60  Am.  St. 
Rep.  491,  35  L.  R.  A.  743- 
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b.  Nature.  —  Although  the  facts  upon  which  this  presumption  is 
based  may  be  contradicted  or  explained,  the  inference  of  a  grant  to 
be  drawn  from  the  established  facts  is  conclusive  and  cannot  be 
controverted.^ 

C.  Adverse  User.  —  a.  In  General.  —  While  proof  must  be  made 
that  the  user  was  adverse  to  the  rights  of  the  owner,-  this  will  often 


New  Hampshire.  —  Eastman  v. 
Amoskeag  Mfg.  Co.,  47  N.  H.  71. 

New  York.  —  UaW  v.  State,  72 
App.  Div.  360,  77  N.  Y.  Supp.  282; 
Baldwin  v.  Calkins,  10  Wend.  167; 
Hammond  v.  Zehner,  21  N.  Y.  118. 

North  Carolina.  —  Gerenger  v. 
Summers,  24  N.  C.  (2  Ired.)  229; 
Griffin  v.  Foster,  53  N.  C.  (8  Jones) 

337- 
Texas.  —  Haas    v.    Choussard,     17 

Tex.  588. 

Vermont.  —  Hurlbut  v.  Leonard, 
Brayt,  201. 

Grant  of  Right  of  Use  Presumed 

in  favor  of  upper  riparian  owners 
where  an  artificial  channel  was  used 
for  twenty  years  in  place  of  the 
natural  bed  of  the  stream.  Delaney 
V.  Boston,  2  Har.  (Del.)  489;  Ford 
V.  Whitlock,  27  Vt.  265.  And  see 
Smith  V.  Musgrove,  32  Mo.  App.  241 ; 
Matheson  v.  Ward,  24  Wash.  407, 
64  Pac.  520,  85  Am.  St.  Rep.  955. 

Basis  of  Presumption — In  the 
early  case  of  Williams  v.  Nelson,  23 
Pick.  (Mass.)  141,  34  Am.  Dec.  45, 
the  court  after  a  full  discussion  of 
the  principles  involved,  concluded 
that  "  all  those  considerations  of  ex- 
pediency and  public  policy,  as  well 
as  of  law,  on  which  the  ordinary 
presumption  is  founded,  in  favor  of 
actual  enjoyment,  and  on  which  such 
enjoyment  is  deemed  to  be  rightful, 
apply  with  great  force  and  exactness 
to  the  case  of  flowing,"  since  if  the 
flowing  was  not  originally  with  the 
owner's  consent,  acquiescence  in  the 
flowing  is  not  easily  accounted  for; 
it  would  be  difficult  to  prove  the  cir- 
cumstances under  which  ancient  dams 
were  erected  and  privileges  obtained; 
and  it  would  tend  greatly  to  unsettle 
this  class  of  rights  to  hold  otherwise. 

"  The  fact  that  flashboards  have 
been  maintained  for  twenty  years,  un- 
explained, raises  the  presumption  that 
a  prescriptive  right  has  been  gained." 
Ludlow  Mfg.  Co.  z>.  Indian  Orchard 


Co.,    177   Mass.  61,   58  N.    E.    181. 

1.-  Borden  v.  Vincent,  24  Pick. 
(Mass.)  301 ;  Weed  v.  Keenan,  60 
Vt.  74,  13  Atl.  804,  6  Am.  St.  Rep. 
93.  Compare  Field  v.  Brown,  24 
Gratt.  (Va.)  74;  Nichols  v.  Aylor,  7 
Leigh   (Va.)  546. 

"  The  Owner  of  the  Servient  Tene- 
ment cannot  overcome  the  presump- 
tion of  right  arising  from  an  un- 
interrupted user  of  twenty  years,  by 
proof  that  no  grant  was  in  fact 
made.  He  may  rebut  the  presump- 
tion by  contradicting  or  explaining 
the  facts  upon  which  it  rests,  but  he 
cannot  overcome  it  by  proof  in  denial 
of  a  grant.  He  may  show  that  the 
right  claimed  is  one  that  could  not 
be  granted  away,  or  that  the  owner 
of  the  servient  tenement  was  legally 
incapable  of  making,  or  the  owner 
of  the  dominant  tenement  incapable 
of  receiving  such  a  grant.  .  .  . 
He  may  explain  the  user  or  enjoy- 
ment by  showing  that  it  was  under 
permission  asked  and  granted;  or 
that  it  was  secret  and  without  means 
of  knowledge  on  his  part;  or  that 
the  user  was  such  as  to  be  neither 
physicall}'-  capable  of  prevention  nor 
actionable.  .  .  .  But  if  there  be 
neither  legal  incompetency  nor  phy- 
sical incapacity,  and  the  user  be  open 
and  notorious  and  be  such  as  to  be 
actionable  or  capable  of  prevention  by 
the  servient  owner,  he  can  only  de- 
feat the  acquisition  of  the  right  on 
the  ground  that  the  user  was  con- 
tentious, or  the  continuity  of  the  en- 
joyment was  interrupted  during  the 
period  of  prescription.  Lehigh  Val. 
R.  Co.  V.  McFarlan,  43  N.  J.  L. 
605,  621. 

2.  Cleveland,  etc.  R.  Co.  v.  Hud- 
dleston,  21  Ind.  App.  621,  52  N.  E. 
1008;  Rickels  v.  Log  Owners'  Boom. 
Co.,  139  Mich.  Ill,  102  N.  W.  652. 

"  If  the  enjoyment  is  shown  to 
have  originated  in  mistake  or  by 
favor  or  license,  or  if  it  was  com- 
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appear  sufficiently  from  the  very  fact  and  nature  of  the  use.^     Any 
relevant  evidence  is  admissible  upon  the  question.* 

b.  Knoidedge  of  Owner.  —  Express  evidence  of  knowledge  on 
the  part  of  the  plaintiff  need  not  be  produced,  where  the  use  is  itself 
open  and  visible,  for  notice  will  be  presum/ed.'* 


menced  and  continued  in  any  manner 
which  does  not  indicate  an  assertion 
of  right,  the  enjoyment  is  not  adverse 
and  consequently  the  presumption  is 
not  raised."  Mitchell  v.  Parks,  26 
Ind.  354- 

Prescriptive  right  to  detain  v^aters 
can  be  established,  but  only  by  show- 
ing that  the  detention  was  made 
under  a  claim  of  right  and  incon- 
sistent with  or  contrary  to  the  inter- 
ests and  adverse  to  the  title  of  the 
lower  riparian  owner.  Brace  v.  Yale, 
10  Allen  (Mass.)  441. 

3.  Hammond  v.  Zehner,  21  N.  Y. 
118.  See  note  in  93  Am.  St.  Rep. 
711,  to  the  case  of  (Dregon,  etc.  Co.  v. 
Allen  Ditch  Co.,  41  Or.  209,  69  Pac. 

455- 

Mere  flowage  of  land  by  a  dam 
for  the  necessary  length  of  time 
would  establish  a  prescriptive  right, 
since  "  it  is  not  to  be  supposed  that 
he  would  have  suffered  such  a  con- 
tinued injury  to  his  land  without  ob- 
jection, unless  the  plaintiffs  had  ac- 
quired the  right."  Parker  v.  Hotch- 
kiss,  25  Conn.  321. 

The  general  rule  is  that  the  enjoy- 
ment of  an  easement  of  this  character 
(flowage  of  land)  is  presumed  to  be 
adverse  unless  something  appears  to 
rebut  that  presumption.  This  is  the 
general  rule  where  there  is  no  ex- 
press evidence  that  the  user  was  ac- 
companied by  a  claim  of  right,  and 
no  express  evidence  of  a  disclaimer 
of  the  right  by  the  party  enjoying 
the  easement."  Perrin  v.  Garfield,  2>7 
Vt.  304,  310. 

"  We  hold  that  where  one  land 
owner,  by  a  ditch  and  levee  on  his 
own  lands,  diverts  water  and  throws 
it  on  the  lands  of  another,  to  his 
injury,  and  this  injury  continues 
without  increase  for  ten  years,  and 
there  is  no  evidence  on  the  question 
whether  such  user  is  permissive  or 
otherwise,  the  jury  may,  without  fur- 
ther proof,  infer  that  the  use  was 
adverse  and  as  of  right.  This  ques- 
tion, however,  must  depend  much  on 
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the  nature  of  the  use."    Polly  v.  Mc- 
Call,  37  Ala.  20. 

Easement  To  Take  Water  From 
Spring — Where  the  plaintiff  claims 
the  right  to  take  water  from  a  spring 
on  defendant's  land  by  means  of  a 
pipe,  and  proves  that  he  has  done  it 
for  the  prescriptive  period,  the  bur- 
den is  upon  the  defendant  to  show 
that  such  use  was  permissive  and 
under  a  license.  Law  v.  McDonald, 
9  Hun  (N.  Y.)  23.  See  Hammond 
V.  Zehner,  21  N.  Y.  118. 

4,  Situation  of  the  Parties  To 
Be  Considered.  —  Establishment  of  a 
right  by  prescription  to  pollute  waters 
"  does  not  depend  entirely  upon  proof 
of  the  manner  in  which  the  respond- 
ents have  acted  in  reference  to  the 
operation  of  their  mills,  and  the  dis- 
position of  the  waste  therefrom."  In 
connection  with  that  fact  must  be 
considered  the  situation  of  the  parties 
against  whom  such  right  is  claimed, 
during  the  time  necessary  to  the  es- 
tablishment of  such  right.  Lockwood 
Co.  V.  Lawrence,  77  Me.  297,  52  Am. 

Rep,  763- 

Declarations  of  Mortgagor  in  pos- 
session, that  he  did  not  hold  ad- 
versely, are  admissible  upon  the  issue 
of  a  prescriptive  right.  Betts  v. 
Davenport,  3  Conn.  286. 

Existence  of  Fruit  Trees  on  land 
of  a  lower  riparian  owner  tends  to 
show  that  the  use  of  a  stream  by  an 
upper  riparian  owner  was  not  ad- 
verse, that  is,  that  the  use  made  by 
him  was  not  to  such  an  extent  as  to 
interfere  with  rights  of  the  lower 
owner.  Boyce  v.  Cupper,  37  Or.  256, 
61  Pac.  642. 

5.  Ludlow  Mfg.  Co.  V.  Indian 
Orchard  Co.,  177  Mass.  61,  58  N.  E. 
181.  See  Oregon,  etc.  Co.  v.  Allen 
Ditch  Co.,  41  Or.  209,  69  Pac.  455. 
93  Am.  St.  Rep.  701 ;  Cobb  v.  Smith, 
38  Wis.  21 ;  Grisby  v.  Clear  Lake 
Water  Co.,  40  Cal.  396. 

Where  the  easement  claimed  was 
the  right  to  flow  lands  by  the  erec- 
tion of  a  mill   dam,  the  court  held 
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c.  Interference  With  Owner.  —  No  actual  interference  with  the 
owner's  use  of  the  stream  or  his  land  need  be  shown,*'  provided  his 
legal  rights  are  infringed,  although  there  is  authority  for  the  view 
that  adverse  user  is  not  established  without  proof  of  actual  injury.'' 

D._  Continued  Use.  —  Continued  and  uninterrupted  use  for  the 
required  time  must  be  established,  and  any  circumstances  tending 
to  show  such  use  are  admissible  in  evidence.® 

E.  Extent  of  the  Right.  —  The  extent  of  the  prescriptive  right 
alleged  is  measured  by  the  use  actually  made  under  the  claim  of 
right,^  and  any  pertinent  evidence  is  admissible  upon  the  question.^" 


that  there  was  a  presumption  of 
notice  from  the  mere  fact  of  the 
existence  of  the  dam,  although  the 
land  flowed  was  wild  and  unculti- 
vated.    Perrin  v.  Garfield,  37  Vt.  304. 

6.  Ludlow  Mfg.  Co.  z'.  Indian 
Orchard  Co.,  177  Mass.  61,  58  N.  E. 
181 ;  Bolivar  Mfg.  Co.  v.  Neponset 
Mfg.  Co.,  16  Pick.  (Mass.)  241. 
And  see  i  Farnham.  Waters  and 
Water  Rights,  §  537. 

7.  Parker  v.  Hotchkiss.  25  Conn. 
321. 

Notice  of  a  claim  of  right  to  main- 
tain a  dam,  or  even  actual  mainte- 
nance will  not  result  in  a  prescriptive 
right.  "  It  is  only  when  the  dam  be- 
gins to  be  so  maintained  that  the 
orator's  meadow  is  actually  injured 
by  the  back  water  that  prescription 
begins  to  run."  Dutton  v.  Stoughton 
79  Vt.  361,  65  Atl.  91. 

"  While  the  owner  of  the  land  sus- 
tains no  damage  and  can  therefore 
maintain  no  suit  or  process,  or  in 
any  way  prevent  such  flowing,  he 
cannot  be  presumed  to  have  granted 
or  relinquished  any  of  his  legal 
rights."  Foster  v.  Sebago  Imp.  Co., 
100  Me.  196,  60  Atl.  894. 

8.  Mueller    v.    Fruen.    36    Minn. 
273,  30  N.   W.  886;   Wills  v.   Babb, 
222  111.  95,  78  N.  E.  42;  Geer  v.  Dur- 
ham Water  Co.,  127  N.  C.  349,  37  S 
E.^^  474- 

"  The  evidence  need  not  be  direct 
and  positive;  it  may  be  circumstan- 
tial, or  any  kind  of  evidence  that  will 
convince  the  court."  Carlisle  v. 
Cooper.  19  N.  J.  Eq.  256. 

No  Acquiesence  Short  of  the  Full 
Period  authorizes  a  presumption  of 
either  a  grant  or  a  license.  Haight 
V.  Price,  21  N.  Y.  241;  Campbell  v. 
Smith,  8  N.  J.  L.  140,  14  Am.  Dec. 
400. 


"Adverse  Possession  for  a  shorter 
period  than  twenty  years,  is  not  of 
itself  a  sufficient  ground  to  sustain 
the  presumption  of  a  grant.  It  is 
evidence,  but  unless  the  circum- 
stances attending  it  give  it  weight, 
it  is  not  sufficient  evidence."  Gilman 
z:  Tilton,  5  N.  H.  231. 

Occasional  Use  of  Flashboards  for 
a  brief  period  will  not  prove  an  un- 
interrupted use.  Pierce  z:  Travers, 
97  Mass.  306;  Carlisle  v.  Cooper,  21 
N.  J.  Eq.  576. 

Prescriptive  right  is  not  established 
by  proof  that  a  dam  has  been  main- 
tained at  the  alleged  height  for  the 
required  time,  if  in  fact  the  lands 
were  not  flowed  during  the  time. 
Smith  V.  Russ,  17  Wis.  234.  And 
see  Gibson  v.  Fischer,  68  Iowa  29, 
25  N.  W.  914;  Horner  v.  Stillwell, 
35  N.  J.  L.  307. 

9.  Pollution.  _  Mississippi  Mills 
Co.  V.  Smith,  69  Miss.  299,  11  So. 
26,  30  Am.  St.  Rep.  546;  McCallum 
z\  Germantown  Water  Co.,  54  Pa.  St. 
40.  93  Am.  Dec.  656. 

Flowage.  _  Stiles  v.  Hooker,  7 
Cow  (N.  Y.)  266;  In  re  Minnetonka 
Lake  Imp.,  56  Minn.  513,  58  N.  W. 
295;  Cobia  V.  Ellis,  149  Ala.  108,  42 
So.  751. 

10.  Diversion.  —  Irving  v.  Borough 
of  Media,   194  Pa.  St.  648, 45  Atl.  482. 

"  The  right  is  supposed  to  have 
had  its  origin  in  a  grant  and  the 
grant  being  lost,  the  user  is  the  only 
evidence  of  the  right  granted,  and  as 
the  presumption  of  a  grant  only  exists 
where  there  has  been  an  adverse,  con- 
tinuous and  uninterrupted  user,  ac- 
cording to  the  nature  of  the  easement 
claimed,  for  the  period  of  twenty 
years,  the  prescriptive  right  is  con- 
fined  to   the    right   as    exercised    for 
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F.  Rebuttal.  —  Any   evidence   tending  to   show   that  the   user 
was  not  acquiesced  in  or  that  the  right  was  disputed,  is  admissible." 


that  period  of  time."  Prentice  v. 
Geiger,  74  N.  Y.  341. 

Where  a  dam  has  been  constructed 
across  a  river,  "  the  same  proof  of 
user  which  establishes  the  right  is 
equally  conclusive  in  establishing  the 
limitations  of  that  right;"  and  the 
extent  of  the  grant  presumed  is  not 
measured  by  the  capacity  of  the 
dam,  but  by  the  rise  actually  made 
in  the  water.  Burnham  v.  Kempton, 
44  N.  H.  78,  90.  Contra,  Bliss  v.  Rice, 
17  Pick.  (Mass.)  23,  33- 

"The  Evidence  on  Part  of  the 
Defendant  consists,  and  must  con- 
sist mainly,  in  direct  proof  that 
gates  and  boards  were  placed  and 
kept  up  to  a  certain  height  over  the 
sill;  that  on  part  of  the  complain- 
ants, of  proof  as  to  the  gates  and 
boards,  and  in  part  as  to  the  situation 
of  the  river  and  objects  on  the  pond 
and  river  above  the  dam,  tending 
to  show  that  the  dam  could  not  have 
been  kept  at  the  height  claimed." 
Carlisle  v.  Cooper,  19  N.  J.  Eq.  256, 
269. 

Declarations  of  the  Grantor  of  the 
defendants  with  reference  to  the  na- 
ture of  the  use  of  the  water  are  in- 
admissible in  their  behalf,  where  the 
prescriptive  right  they  claim  was  ac- 
quired adversely  to  him  and  not 
through  him.  Alhambra  Water  Co. 
V.  Richardson,  72  Cal.   598,   14  Pac. 

379- 

11.  Occasional  Suspension  or  In- 
terruption of  the  Right.  —  "The 
lowering  of  the  v/ater  by  drought 
could  not  have  that  effect,  else  the 
presumption  could  never  arise  but 
would  be  defeated  by  the  course  of 
nature.  Nor  will  letting  off  the 
water  for  the  purpose  of  repairs  and 
only  for  the  period  required  for  re- 
pairs, for  that  is  only  for  the  better 
enjoyment  of  the  franchise,  and  not 
a  surrender  of  it."  Gcrenger  v. 
Summers,  24  N.  C.   (2  I  red.)   226. 

Building  a  Levee  to  protect  land 
is  evidence  that  the  owner  did  not 
acquiesce  in  tlie  flowage.  Wills  z'. 
P.abb.  222  111.  9>  78  N.  E.  42,  6  L. 
R.  A.  (N.  S.)  136. 
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Denial  of  the  Right  within  the 
period  of  prescription  is  admissible. 
Field  V.  Brown.  24  Gratt.    (Va.)   74. 

Suit  Instituted  within  ten  years  of 
the  inception  of  the  right  claimed,  to 
recover  damages  for  the  exercise  of 
the  supposed  right,  may  be  shown. 
Field  V.  Brown,  24  Gratt.  (Va.)  74; 
Postlethwaite  v.  Payne,  8  Ind.  104. 

Admission  of  Owner  that  a  dam 
has  been  raised  and  his  promise  to 
remedy  it  when  a  new  dam  was  built, 
made  to  another  riparian  owner,  does 
not  prevent  a  right  by  prescription 
arising  against  the  plaintiff.  Lynn  v. 
Thomson,  17  S.  C.  129.  And  see 
Willey  V.   Hunter,   $7  Vt.  479. 

Complaints  of  flowage  made  by 
persons  having  no  interest  in  the 
land  flowed,  to  others  having  no  in- 
terest, and  not  resulting  in  an  actual 
interference  with  the  mill  owner's 
use  of  the  dam,  would  not  be  evi- 
dence of  a  legal  interruption  of  the 
use.     Bucklin  v.  Truell,  61  N.  H.  503. 

The  fact  that  payments  had  been 
made  by  former  owners  of  the  dam, 
many  years  before  to  settle  claims 
for  flowing  other  land  is  inadmis- 
sible where  a  prescriptive  right  is 
claimed  to  flow  the  lands  in  question, 
which  began  at  a  time  prior  to  such 
payments.  Tyler  v.  Mather,  9  Gray 
(Mass.)   177. 

Evidence  that  the  owner  of  land 
flowed  by  surplus  water  from  a  tank 
several  times  objected  and  demanded 
that  it  be  stopped  is  sufficient  to  rebut 
the  presumption  of  a  grant.  Chicago 
&  N.  W.  R.  Co.  v.  Hoag,  90  111-  339; 
Nichols  V.  Ay  lor,  7  Leigh  (Va.)  546. 

Verbal  Protest  held  insufficient  to 
prevent  the  acquirement  of  prescrip- 
tive rights.  Morris  Canal  &  B.  Co. 
V.  Diamond  Mills  Paper  Co.  (N.  J. 
Eq.),  64  Atl.  746. 

The  fact  that  the  claimant  was 
ordered  within  twenty  years  by  an 
upper  riparian  proprietor  to  remove 
flashboards  and  did  so,  rebuts  the 
presumption  of  a  grant.  Sumner  v. 
Tileston,  7  Pick.    (Mass.)    198. 
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G.  Weight  and  Sufficiency.  —  The  evidence  to  establish  a 
prescriptive  right  must  be  clear  and  strong.^- 

H.  Abandonment.  —  Mere  non-user  will  not  establish  the  aban- 
donment of  the  easement.^^ 

IV.  RIGHTS  BY  APPROPRIATION. 

1.  In  General.  —  A.  California  Rule.  —  In  many  of  the  western 
states,  the  doctrines  in  relation  to  the  appropriation  of  water  from 
streams  which  originated  and  were  d&veloped  in  California  and 
which  merely  modify  the  comm.on  law  principles,  are  adopted  and 
followed.^*  The  basis  of  these  doctrines  rests  upon  the  presump- 
tion of  an  implied  grant  from  the  United  States  government  as  pro- 
prietor of  the  public  domain,^^  and  this  in  turn  is  justified  by  the 
acquiescence  of  the  government  in  the  actual  appropriation  of  these 
waters  by  the  miners  and  early  settlers  under  their  local  customs 


12.  Diversion.  —  Whitney  v. 
Wheeler  Cotton  Mills,  151  Mass.  396. 
24  N.  E.  774.  7  L.  R.  A.  613;  Jones 
V.  Crow,  32  Pa.  St.  398  ("  clear,  def- 
inite and  unequivocal"). 

Pollution.  —  McCallum  v.  German- 
town  Water  Co.,  54  Pa.  St.  40,  93 
Am.    Dec.   656. 

Flowage —  Hammond  v.  Zehner, 
21  N.  Y.  118. 

13.  Ludlow  Mfg.  Co.  V.  Indian 
Orchard  Co.,  177  Mass.  61,  58  N.  E. 
181 ;  Butterfield  v.  Reed,  160  Mass. 
361,  35  N.  E.  1 128. 

"  The  question  of  abandonment  is 
a  very  different  one  from  having  the 
easement  defeated  and  divested  by 
the  adverse  use  of  another."  Poison 
V.  Ingram,  22  S.  C.  541,  holding  that 
it  was  not  error  for  the  court  to 
refuse  to  charge  that  "  twenty  years 
non-user  will  presume  the  abandon- 
ment of  an  easement." 

Non-user  for  twenty  years  is  not 
conclusive  evidence  of  an  abandon- 
ment of  the  easement  though  it  raises 
a  presumption  of  abandonment. 
Horner  v.  Stillwell,  35  N.  J.  L.  307; 
Veghte  V.  Raritan  Power  Co.,  19  N. 
J.   Eq.    142. 

14.  Alaska.  —  See  Ketchikan  Co. 
V.  Citizens'  Co.,  2  Alaska  120. 

California.  —  Lux  v.  Haggin,  69 
Cal.  255,  ID  Pac.  674 ;  Anaheim  Water 
Co.  V.  Fuller,  150  Cal.  327,  88  Pac. 
97S. 

Kansas.  —  Clark  v.  Allaman,  71 
Kan.  206,  80  Pac.  571,  70  L.  R.  A. 
971. 


Montana.  —  Smith  v.  Denniff,  24 
Mont.  20.  60  Pac.  398,  81  Am.  St. 
Rep.  408,  50  L.  R.  A.  741. 

Neb  )'  a  s  k  a  .  —  Crawford  Co.  v. 
Hathaway,  60  Neb.  574,  84  N.  W. 
271 ;  Cline  v.  Stock,  71  Neb.  70,  98 
N.  W.  454,   102  N.  W.  265. 

North  Dakota.  —  Bigelow  v. 
Draper,  6  N.  D.  152,  69  N.  W.  570. 

Oklahoma.  —  See  JNIarkwardt  v. 
Citv  of  Guthrie,  18  Okla.  32,  90  Pac. 
26,"9  L.  R.  A.  (N.  S.)    1150. 

Oregon.  —  Carson  v.  Centner,  33 
Or.  512,  52  Pac.  506.  43  L.  R.  A.  130. 

South  Dakota.  —  Lone  Tree  Co.  v. 
Cyclone  Co.,  15  S.  D.  519,  91  N.  W. 
352. 

Texas.  —  McGhee,  etc.  Co.  v.  Hud- 
son, 85  Tex.  587,  22  S.  W.  398. 

JVashington.  —  Benton  v.  Johncox, 
17  Wash.  277,  49  Pac.  495,  61  Am. 
St.  Rep.  912,  39  L.  R.  A.  107. 

15.  "  A  water  right  can  therefore 
be  acquired  only  by  the  grant,  ex- 
press or  implied,  of  the  owner  of 
the  land  and  water.  The  right  ac- 
quired by  appropriation  and  user  of 
the  water  on  the  public  domain  is 
founded  in  grant  from  the  United 
States  government  as  owner  of  the 
land  and  water; .such  grant  has  been 
made  by  Congress."  Smith  7'.  Den- 
niff, 24  Mont.  20,  60  Pac.  398,  81 
Am.   St.  Rep.  40S,  50  L.  R.  A.  741. 

''  Under  the  law  01'  Congress  a 
grant  of  the  kind  of  property  in 
question  is  presumed  by  the  act  of 
appropriation."  Barkley  z'.  Tieleke,  2 
Mont.  59. 
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and  usages  and  its  subsequent  recognition  of  these  customs  by 
statute.^^ 

B.  CoLOR.\DO  Rule. — Others  of  the  western  states  follow  the 
lead  of  Colorado  and  entirely  repudiate  the  common  law  principles 
of  riparian  rights  as  being  entirely  unsuited  to  the  existing  condi- 
tions and  treat  the  question  as  one  in  which  the  rights  of  the  gov- 
ernment as  a  proprietor  never  entered." 

2.  Acquirement.  —  A.  Burden  of  Proof. — The  person  who 
claims  to  be  the  prior  appropriator/^  or  who  alleges  that  his  grantor 
was  the  prior  appropriator^^  has  the  burden  of  proving  that  fact. 

B.  Presumption.  —  Under  the  California  rule  where  priority  of 
appropriation  gives  the  priority  of  right  only  when  the  riparian 
lands  are  owned  by  the  United  States,  there  is  a  presumption  that 
such  lands  are  private  property.^* 


16.  §  9  of  Act  of  1886,  reads : 
"  Whenever,  by  priority  of  possession, 
rights  to  the  use  of  water  for  mining, 
agricultural  or  other  useful  purposes 
have  vested  and  accrued,  and  the 
same  are  recognized  and  acknowl- 
edged by  the  local  customs,  laws  and 
decisions  of  the  courts,  the  posses- 
sors and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in 
the  same." 

"  Under  this  view  it  is  universally 
recognized  that  an  appropriation  con- 
stitutes a  grant  from  the  United 
States  to  the  appropriator,  originally 
implied  from  the  silent  acquiescence 
of  the  United  States,  now  resting  on 
§§  2339,  2340,  Revised  Statutes  of  the 
United  States.  The  very  title  of 
these  acts  enunciates  the  theory  of  a 
grant  from  the  United  States.  '  An 
act  granting  the  right  of  way  to  ditch 
and  canal  owners  over  the  public 
lands  and  for  other  purposes.' " 
Weil,  Water  Rights  in  the  Western 
States,  2nd.  ed.  p.  64.  See  Meng  v. 
Coffee,  67  Neb.  500,  93  N.  W.  713, 
60  L.  R.  A.  910. 

17.  Arizona.  —  Clough  v.  Wing,  2 
Ariz.  371,  17  Pac.  453;  Boquillas  Co. 
V.  Curtis,  89  Pac.  504. 

Colorado.  —  Coffin  v.  Left  Hand 
Ditch  Co.,  6  Colo.  443;  Crippen  v. 
White,  28  Colo.  298*  64  Pac.  184. 

Idaho.  —  Drake  v.  Earhart,  2 
Idaho  716,  23  Pac.  541;  Boise,  etc. 
Co.  V.  Stewart,  10  Idaho  38,  yy  Pac. 
25.  321. 

Nevada.  —  Reno,  etc.  Co.  v.  Steven- 
son, 20  Nev.  269,  21  Pac.  317,  19  Am. 
St.   Rep.   364.  4  L.  R.   A.  60;   Jones 


V.  Adams,  19  Nev.  78,  6  Pac.  442, 
3  Am.  St.  Rep.  788;  Twaddle  v. 
Winters,  29  Nev.  88,  85  Pac.  230,  89 
Pac.  289. 

New  Mexico.  —  Trambley  v.  Luter- 
man,  6  N.  M.  15,  27  Pac.  312; 
Gutierres  v.  Albuquerque  Land,  etc. 
Co.,  188  U.  S.  545  (applying  the  law 
of  New  Mexico). 

Utah.  —  Stowell  v.  Johnson,  7 
Utah  215,  26  Pac.  290;  Cole  v.  Rich- 
ards Irr.  Co.,  27  Utah  205,  75  Pac. 
376. 

Wyoming.  —  Moyer  v.  Preston,  6 
Wyo.  308,  44  Pac.  845,  71  Am.  St. 
Rep.  914;  Willey  v.  Decker,  11  Wyo. 
496,  73   Pac.  210,   100  Am.  St.  Rep. 

939. 

18.  Gardner  v.  Wright,  48  Or. 
6og,  91  Pac.  286. 

19.  "  One  who  asserts  that  a  water 
right  and  ditch  are  appurtenant  to 
certain  lands  has  the  burden  of  prov- 
ing that  they  are  appurtenances  and 
must  connect  himself  with  the  title 
of  the  prior  appropriator."  Smith  v. 
DennifT,  24  Mont.  20,  29,  60  Pac.  398, 
Si  Am.  St.  Rep.  408,  50  L.  R.  A.  741. 

20.  Cave  v.  Tyler,  133  Cal.  566, 
65  Pac.  1089.  Compare  Natoma 
Water  &  M.  Co.  v.  Hancock,  loi  Cal. 
42.  31    Pac.   112,  35   Pac.  334. 

"  It  does  not  appear  whether  the 
lands  through  which  the  stream  ran 
at  the  time  the  defendant  claims  to 
have  acquired  his  right  of  appropria- 
tion were  private  or  public  property. 
If  they  were  public  lands  of  the 
United  States  at  that  time,  we  think 
it  devolved  upon  the  defendant  to 
show  that  fact."     City  of  Santa  Cruz 
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C.  How  Proved.  —  a.  Actual  Appropriation.  —  All  that  is  neces- 
sary to  establish  an  appropriation  of  water  is  proof  of  a  completed 
actual  diversion  and  beneficial  use.^^ 

b.  Statutory  Methods.  — .  (l.)  in  General. —  By  proceeding  accord- 
ing to  the  provisions  of  the  statutes  which  have  been  adopted  in 
all  of  the  states,  the  appropriator  acquires  the  benefit  of  the  doc- 
trine of  relation,  by  which  his  rights  are  measured  as  of  the  time 
when  he  started  work ;  reference  must  be  made  to  the  several  stat- 
utes to  determine  what  proof  must  be  made  under  each  of  them.^- 

(A.)  Intention  to  Use  Beneficially.  —  To  prove  the  intention  of 
the  appropriator  to  make  a  beneficial  use  of  the  water,  his  acts  and 
conduct  and  the  surrounding  circumstances  may  be  shown.^^ 


V.  Enright,  95  Cal.  105,  30  Pac.  197, 
distinguishing  Burdge  v.  Smith,  14 
Cal.  380;  Smith  v.  Doe,  15  Cal.  lOi. 
21.  "  Appropriation  is  the  intent. to 
take  accompanied  by  some  open,  phy- 
sical demonstration  of  the  intent,  and 
for  some  valuable  use."  Larimar  Co. 
R.  Co.  V.  People,  8  Colo.  614,  9  Pac. 

794- 

"  In  appropriating  the  waters  of  a 
spring  upon  the  public  lands,  only 
such  acts  are  necessary,  and  such  in- 
dications and  evidences  of  appropria- 
tion required,  as  the  nature  of  the 
case  and  the  face  of  the  country  will 
admit  of,  and  are  under  the  condi- 
tions and  circumstances  at  the  time, 
practicable  to  accompHsh  the  purpose 
of  the  water."  Silver  Peak  Mines  v. 
Valcalda,  79  Fed.  886. 

Erection  of  a  Dam  across  a  natural 
stream  is  an  actual  appropriation  of 
so  much  of  the  water  as  is  detained. 
Kelly  V.  Natoma  Water  Co.,  6  Cal. 

105. 

Declarations  of  Defendant  that  his 
right  to  use  of  water  was  secondary 
to  that  of  the  plaintiff,  with  other 
evidence  that  the  plaintiff  had  used 
the  water  for  many  years,  was  suffi- 
cient proof  of  a  prior  appropriation 
by  the  plaintiff.  Morgan  v.  Shaw, 
47  Or.  2>ZZ,  83  Pac.  534- 

Written  Declarations  of  two  ap- 
propriators  of  a  stream  were  held  ad- 
missible as  evidence  of  their  inten- 
tion as  to  the  quantity  and  time  of 
the  appropriation  and  of  the  under- 
standing of  the  parties  respecting 
each  other's  rights  to  the  water,  al- 
though there  was  no  statute  requiring 
such      declarations      to     be      made. 


Sweetland  v.  Olsen,  11  Mont.  27,  27 
Pac.   339. 

22.  Cal.  Civ.  Code,  Div.  Second, 
Title  VIII;  Colorado,  3  Mill's  Ann. 
Stats.  1905,  §§  22650-2265/1.  For  a 
digest  of  the  statutes  of  the  western 
states,  see  Weil,  Water  and  Water 
Rights,  2d  ed.,  part  VI. 

23.  White  V.  Todd's  etc.  Co..  8 
Cal.  443,  68  Am.  Dec.  338. 

"  Such  intention,  unless  established 
by  notice,  or  in  some  other  public 
manner,  could  in  no  way  be  known  to 
or  control  others  wishing  to  take 
water  from  the  same  stream,  and 
such  intention  could  only  be  inferred 
or  deduced,  first,  from  the  capacity 
of  the  ditch  at  its  head,  and  perhaps 
second,  by  the  amount  of  irrigable 
land  of  the  ditch  proprietors  upon 
which  it  could  reasonably  be  sup- 
posed that  they  intended  to  apply 
it."  Taughenbaugh  v.  Clark,  6 
Colo.  App.  235,  40  Pac.   153. 

"  The  intention  of  the  claimant  is 
therefore  a  most  important  factor 
in  determining  the  validity  of  an  ap- 
propriation of  water.  When  that  is 
ascertained,  limitation  of  the  quantity 
of  water  necessary  to  effectuate  his 
intent  can  be  applied  according  to 
the  acts,  diligence  and  needs  of  the 
appropriator."  Power  v.  Switzer,  21 
Mont.  523,  55  Pac.  32. 

"As  every  appropriation  of  water 
must  be  for  a  beneficial  or  useful 
purpose,  either  existing  or  con- 
templated, a  complainant's  intent  at 
the  time  of  appropriation  must  be 
determined  by  his  acts,  and  by  sur- 
rounding circumstances,  its  actual 
and  contemplated  use,  and  the  pur- 
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(B.)  Due  Diligence.  —  In  determining  whether  due  dihgence  has 
been  exercised  in  the  prosecution  and  completion  of  the  work, 
reference  must  be  had  to  the  natural  conditions  under  which  it  was 
carried  on  and  to  the  character  of  the  work  itself.^* 

(2.)  Irrigation  Codes.  —  Following  the  example  of  Wyoming,  sev- 
eral of  the  western  states  have  recently  adopted  comprehensive 
irrigation  codes  under  which  an  exclusive  method  of  procedure  in 
making  and  proving  an  appropriation  would  seem  to  have  been 
adopted.-^ 

3.  Extent  of  Right. —  A.  Amount  Appropriated. —a.  In  Gen- 
eral.   Proof  of  the  amount  claimed  in  the  posted  notice  will  es- 
tablish the  maximum  right  of  the  appropriator,-«  but  evidence  as 
to  the  capacitv  of  the  ditch  will  establish  the  amount  of  water 
actually  appropriated,^'^  and  the  amount  he  is  entitled  to  will  be 
finallv  determined  bv  the  amount  used  beneficially.^* 


pose  thereof."    Toohey  v.  Campbell, 
24  Mont.  13,  6o  Pac.  396. 

Intention  Alone  Insufficient. 
Where  the  plaintiff  intended  to  con- 
struct some  time  in  the  future  a 
reservoir  for  use  in  connection  with 
his  ditch,  but  did  not  do  so  within 
a  reasonable  time  thereafter,  the 
right  to  use  water  in  filling  its  res- 
ervoir is  not  acquired.  New  Love- 
land  &  G.  Irr.  &  L.  Co.  v.  Consoli- 
dated H.  S.  D.  &  R.  Co..  27  Colo. 
52s,  62  Pac.  366,  52  L.  R.  A.  266. 
See  Ortman  v.  Dixon.   13  Cal.  33. 

24.  "What  Constitutes  Heason- 
able  Diligence  must  necessarily  de- 
pend upon  the  nature  and  magnitude 
of  the  enterprise,  and  to  some  ex- 
tent upon  the  organized  effort  put 
forth  in  accomplishing  the  desired 
object."  Oviatt  f.  Big  Four  Min. 
Co.,  39  Or.  118,  65  Pac.  811. 

"  The  only  matters  in  cases  of  this 
kind  which  can  be  taken  into  con- 
sideration are  such  as  would  affect 
any  person  who  might  be  engaged  in 
the  same  undertaking,  such  as  the 
state  of  the  weather,  the  difficulty 
of  obtaining  laborers,  or  something 
of  that  character.  It  would  be  a 
most  dangerous  doctrine  to  hold  that 
ill-health  or  pecuniary  inability  of  a 
claimant  of  a  water  privilege  will 
dispense  with  the  necessity  of  actual 
appropriation  or  the  diligence  which 
is  usually  required  in  the  prosecution 
of  the  work  necessary  for  that  pur- 
pose." Ophir  Min.  Co.  v.  Carpenter, 
4  Nev.  534,  97  Am.  Dec.  550. 
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Circumstances  surrounding  the 
parties  at  the  date  of  the  appropria- 
tion, such  as  the  nature  and  climate 
of  the  countrj',  and  the  difficulties  of 
procuring  labor  and  materials  may  be 
shown.  Kimball  v.  Gearhart,  12  Cal. 
27. 

Due  Diligence  a  Question  of  Fact. 
Weaver  v.  Eureka  Lake  Co.,  15  Cal. 

271.  .  , 

25.  See  the  various  statutes  ot 
Colorado,  Idaho.  Nebraska.  Nevada, 
New  Mexico,  North  Dakota,  Okla- 
homa, South  Dakota.  Utah  and 
Wyoming. 

26.  Last  Chance  Water  Ditch  Co. 
z'.  Heilbron,  86  Cal.   i,  26  Pac.  523- 

27.  Ophir  S.  M.  Co.  v.  Carpenter, 
6  Nev.  393;  Browning  v.  Lewis,  39 
Or.  II,  64  Pac.  304;  Senior  v.  Ander- 
son, 115  Cal.  496,  47  Pac.  454- 

28.  United  States. —  Union  Mill 
&  M.  Co.  V.  Dangberg,  81  Fed.  73. 

Alaska.  — Ketchikan  Co.  v.  Citi- 
zens Co.,  2  Alaska  X20. 

California.  —  Strong  v.  Baldwin, 
137  Cal.  432,  70  Pac.  288;  Smith  v. 
Hawkins,  120  Cal.  86,  52  Pac.  139; 
McKinney   v.   Smith,   21    Cal.   374- 

Colorado. — Town  of  Sterling  v. 
Pawnee  Co.,  42  Colo.  421,  94  Pac. 
339. 

Idaho.  —  Van  Camp  v.  Emery,  13 
Idaho  202,  89  Pac.  752. 

Montana.  —  Toohey  v.  Campbell, 
24  Mont.  13,  60  Pac.  396. 

Nebraska.  —  Courthouse,  etc.  Co. 
V.  Willard,  75  Neb.  408,  106  N.  W. 
463- 
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b.  Statutory  Decree.  —  A  statutory  decree  establishing  priorities 
is  conclusive  evidence  of  the  volume  of  water  each  person  is  en- 
titled to  and  can  only  be  attacked  upon  the  ground  of  fraud.^" 

B.  Capacity  of  Ditch.  —  Any  competent  evidence  which  tends 
to  show  the  capacity  of  a  ditch  may  be  received.^" 

4.  Wrongful  Diversion.  —  The  burden  of  proving  that  there  has 
been  a  wrongful  diversion  by  reason  of  an  enlarged  user  of  the 


iV^zfado.  —  Twaddle  v.  Winters,  8q 
Pac.  289. 

New  Mexico.  —  Millheiser  v.  Long, 
10  N.  M.  99,  61  Pac.  III. 

Oregon.  —  Mann  v.  Parker,  48  Or. 
321,  86  Pac.  598;  Gardener  v.  Wright, 
48  Or.  609,  91   Pac.  286. 

South  Dakota.  —  Stenger  v.  Tharp, 
17  S.  D.  13,  94  N.  W.  402. 

Utah.  —  Nephi  Irr.  Co.  v.  Vickers. 
29  Utah  315,  81    Pac.    144. 

Wyoming.  —  Johnson  v.  Little 
Horse  Co..  13  Wyo.  208,  79  Pac.  22, 
no  Am.   St.   Rep.  986,   70  L.  R.  A. 

341- 

"The  measure  of  the  right  as  to 
extent,  follows  the  nature  of  the  ap- 
propriation, or  the  uses  for  which  it 
is  taken.  The  intent  to  take  and  ap- 
propriate and  the  outward  act  go  to- 
gether." Ortman  v.  Dixon,  13  Cal. 
33. 

"  In  determining  the  amount  of 
water  appropriated  for  useful  or 
beneficial  purposes,  the  number  of 
acres  claimed  or  owned  by  each 
party  and  the  amount  of  water 
necessary  to  the  proper  irrigation  of 
the  same  should  be  taken  into  con- 
sideration." Kirk  V.  Bartholomew,  3 
Idaho  367,  29  Pac.  40. 

The  amount  of  water  an  ap- 
propriator  is  entitled  to  from  a  speci- 
fied user  is  to  be  determined  by  a 
reference  to  the  system  used  in  the 
locality,  although  a  more  economical 
method  might  be  followed.  Rodgers 
V.  Pitt,  89  Fed.  420. 

In  Senior  v.  Anderson,  115  Cal. 
496,  47  Pac.  454,  the  entire  stream 
was  diverted  and  the  court  said: 
"  But  that  is  by  no  means  conclusive 
of  the  quantity  of  water  appropriated, 
nor  is  it,  without  showing  a  useful 
purpose  to  which  the  water  of  some 
of  it  was  applied,  evidence  of  any 
appropriation." 

Enlarged  ITser.  — ■  Amount  turned 
into  the  ditch  is  not  conclusive,  but 


the  'appropriator  has  a  reasonable 
time  to  remove  obstructions  and  re- 
adjust the  grade  so  as  to  fill  the 
ditch  to  its  capacity.  White  v. 
Todd's  Val.  Water  Co.,  8  Cal.  443. 
68    Am.    Dec.   338. 

29.  Piatt  Val.  Irr.  Co.  v.  Central 
Tr.  Co.,  32  Colo.  102,  75  Pac.  391; 
Water  S.  &  S.  Co.  v.  Larimer  &  W. 
Co.,  24  Colo.  322,  51  Pac.  496,  46  L. 
R.  A.  322;  Boulder  &  W.  Co.  v. 
Lower  Boulder  D.  Co.,  22  Colo.  115, 
43  Pac.  540. 

Acts  and  Conduct  Antecedent  to 
the  Decree  are  inadmissible  to  prove 
the  fact  that  the  appropriation  had 
never  been  perfected  to  the  full 
amount  claimed,  before  the  decree 
was  made.  O'Brien  v.  King,  41  Colo. 
487,  92  Pac.  945 ;  Alamosa  Creek 
Canal  Co.  v.  Nelson,  42  Colo.  104, 
93  Pac.  1 1 12. 

30.  Expert  Opinion  Admissible. 
Union  Mill  &  M.  Co.  v.  Dangberg, 
81  Fed.  73,  no. 

Non-Expert  who  has  had  ex- 
perience may  testify  to  the  capacity 
of  a  ditch;  and  his  testimony  is  as 
competent  as  the  testimony  of  an 
expert  based  iipon  actual  mathemati- 
cal measurement.  Frey  v.  Lowden, 
70  Cal.  550,  n  Pac.  838. 

Opinion  of  a  Non-Expert  Witness 
is  admissible  to  prove  the  grade  of  a 
ditch.  Paschane  W.  Co.  v.  Standart, 
97  Cal.   476,  32   Pac.    532. 

Carrying  Capacity  of  a  Ditch  de- 
pends not  only  upon  its  width  and 
depth,  but  upon  the  velocity  of  the 
flow,  and  hence  the  grade  of  the  ditch 
must  be  shown.  Last  Chance  W.  D. 
Co.  V.  Heilbron,  86  Cal.   i,  26  Pac. 

523-  _       ,       . 

Judicial  Admission — On  the  is- 
sue as  to  what  was  the  capacity  of 
defendant's  ditch,  a  complaint  in  a 
former  action  by  the  plaintiff  for  a 
readjudication  of  priorities,  which 
contained    a     statement    as    to    the 
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stream  is  upon  the  party  alleging  that  to  be  the  fact,^^  but  the  bur- 
den of  proving  as  a  defense  that  the  complainant  is  not  injured  by 
the  diversion  is  upon  the  defendant.^-  The  fact  that  an  increased 
acreage  is  being  watered  is  not  even  presumptive  evidence  that  an 
unlawful  use  of  the  water  is  being  made,^^  but  this  should  be  estab- 
lished by  proof  of  the  amount  of  water  turned  into  the  headgate 
of  the  ditch.2* 

5.  Loss  of  Rights. —  A.  Abandonment.  —  a.  Burden  of  Proof. 
The  burden  of  proving  an  abandonment  of  the  right  to  appropriate 
water  is  upon  the  party  who  alleges  such  abandonment.^'' ^  But 
where  water  from  a  ditch  is  turned  into  a  stream,  with  no  inten- 
tion of  abandoning  it,  the  owner  who  claims  the  right  to  abstract  it 


capacity  of  the  ditch,  was  held  com- 
petent as  'an  admission.  Boulder  & 
White  Rock  Co.  v.  Leggett  D.  &  R. 
Co.,  36  Colo.  455.  86  Pac.  loi. 

31.  Platte  Val.  Irr.  Co.  v.  Central 
Tr.  Co.,  32  Colo.  102,  75  Pac.  391- 

32.  A  junior  appropriator  who 
has  diverted  water  from  a  tributary 
to  the  main  stream,  has  the  burden 
of  proving  that  the  water  would 
never  reach  the  senior  appropriator, 
if  left  to  its  natural  course.  Petter- 
son  V.   Payne    (Colo.),  95  Pac.  301. 

"  Where  a  senior  seeks  to  enjoin 
a  junior  appropriator  of  water  from 
diverting  the  same  to  the  injury  of 
the  former,  and  the  junior  appro- 
priator seeks  to  avoid  the  same  upon 
the  ground  that  if  the  use  which  he 
threatens  to  make  of  it  is  restrained, 
the  owner  of  the  senior  right  will 
derive  no  benefit,  such  a  defense 
ought  to  be  established  by  clear  and 
satisfactory  evidence."  Alamosa 
Creek  Canal  Co.  v.  Nelson,  42  Colo. 
140,  93  Pac.  1 1 12. 

33.  "  The  Mere  Fact  that  it  is  the 
intention  of  appellee  to  apply  the 
water,  diverted  from  its  original 
headgate  into  the  new  headgate  and 
new  ditch,  upon  a  larger  acreage, 
does  not  even  presumptively  estab- 
lish that  more  water,  measured  in 
time  or  quantity,  will  be  used  than 
was  diverted  through  the  original 
headgate,  nor  will  it  presumptively 
establish  injury  to  the  vested  rights 
of  others."  Fulton  Irr.  D.  Co.  v. 
Meadow  Isl.  D.  Co.,  35  Colo.  588,  86 
Pac.  748. 

"The  mere  fact  that  an  additional 
acreage  was  being  supplied  with 
water  from  these  priorities  was  not 
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sufficient  to  establish  the  issue  of  an 
enlarged  use  when  it  appeared  that 
the  same  acreage  was  also  supplied 
from  other  sources."  Platte  Val. 
Irr.  Co.  V.  Central  Tr.  Co.,  32  Colo. 
102,  75  Pac.  391. 

"  The  mere  fact  that,  since  the 
transfer,  a  greater  acreage  has  been 
irrigated  by  the  decreed  priority  of 
the  Jackson  ditch  than  before,  does 
not  establish  a  greater  diversion. 
Greater  economy  in  use  or  less 
thorough  irrigation  or  difference  in 
soil  as  to  absorbing  quality,  may  ac- 
count for  that."  Cache  La  Poudre 
Irr.  Co.  V.  Larimer  &  Weld  R.  Co., 
25  Colo.  144.  53  Pac.  318,  71  Am. 
St.  Rep.  123. 

34.  Best  Evidence  that  a  greater 
quantity  of  water  was  being  used 
"  would  be  testimony  that  more  water 
was  now  being  diverted  into  the 
ditch.  Certainly,  evidence  that  more 
water  is  now  being  turned  into  the 
headgate  of  the  Jackson  ditch  would 
be  more  satisfactory  proof  of  in- 
jury to  the  plaintiff  than  the  in- 
ference to  be  drawn  from  the  mere 
fact  that  more  land  was  being  irri- 
gated." Cache  La  Poudre  Irr.  Co.  v. 
Larimer  &  Weld  R.  Co.,  25  Colo. 
144,   53    Pac.   318,   71   Am.   St.   Rep. 

123. 

35.  Platte  Val.  Irr.  Co.  v.  Central 
Tr.  Co.,  32  Colo.  102,  75  Pac.  391; 
Alamosa  Creek  Canal  Co.  v.  Nelson, 
42  Colo.  140,  93  Pac.  1112;  Beaver 
Brook  R.  &  C.  Co.  v.  St.  Vrain  Co., 
6  Colo.  App.  130,  40  Pac.  1066;  Hall 
V.  Lincoln,  10  Colo.  App.  360,  50 
Pac.  1047;  Putnam  v.  Curtis,  7  Colo. 
App.  437,  43  Pac.  1056;  Richardson 
V.  McNulty,  24  Cal.  339- 
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lower  down  has  the  burden  of  proving  that  he  is  taking  no  more 
than  rightfully  belongs  to  him.^^ 

b.  Direct  Testimony.  — The  owner  of  the  water  right  may  testify 
directly  that  he  had  no  intention  of  abandoning  it.^^ 

c.  Declarations.  —  The  declarations  of  a  person  are  admissible  as 
evidence  upon  the  question  of  an  abandonment.^* 

d.  Acts  and  Conduct.  —  The  acts  and  conduct  of  the  appropriator 
are  of  course  competent,  and  often  the  only  evidence  from  which 
to  determine  the  question  of  abandonment.^^ 


36.  Where  water  from  an  artificial 
ditch  is  turned  into  a  stream  and 
conveyed  for  some  distance,  it  is 
not  necessarily  abandoned,  but  the 
person  claiming  to  be  entitled  to  its 
use  can  only  claim  such  portion  as 
he  establishes  a  right  to  by  clear 
evidence.  Butte  C.  &  D.  Co.  v. 
Vaughn,  ii  Cal.  143,  70  Am.  Dec. 
769. 

"  The  mere  turning  of  the  water 
into  the  natural  stream  was  not  an 
abandonment  of  it,  nor  did  such  act 
prevent  the  owners  from  again  claim- 
ing it.  The  burden,  however,  is  upon 
him  who  turns  water  into  a  natural 
stream  to  show  that  he  has  not  taken 
more  out  of  it  than  belonged  to  him." 
Herrimon  Irr.  Co.  v.  Keel,  25  Utah 
96,  69  Pac.  719. 

37.  Boulder  &  White  Rock  D.  Co. 
V.  Leggett  D.  &  R.  Co.,  36  Colo.  455, 
86  Pac.  loi.  See  Cache  La  Poudre 
Irr.  Co.  V.  Larimer  &  Weld  R.  Co., 
25  Colo.  144,  53  Pac.  318,  71  Am.  St. 
Rep.   123. 

38.  Wimer  v.  Simmons,  27  Or.  i, 
39  Pac.  6,  50  Am.  St.  Rep.  685; 
Oviatt  V.  Big  Four  Min.  Co.,  39  Or. 
118,  65  Pac.  811;  Gould  V.  Maricopa 
Canal  Co.,  8  Ariz.  429,  76  Pac.  598; 
Watts    V.    Spencer    (Or.),    94    Pac. 

"  These  declarations  were  admis- 
sible as  an  exception  to  the  general 
rule  excluding  hearsay  statements. 
They  were  admissible  as  declara- 
tions evidencing  the  mental  condition 
of  the  declarant;  that  is,  that  he  did 
not  intend  by  a  disuse  of  his  ditch 
to  abandon  the  water  right  decreed 
thereto,  and  that  he  was  intending 
to  exercise  such  water  right  by  his 
diversion  through  other  head  gates. 
The  rule  is  that  when  it  is  material 
to  prove  the  state  of  a  person's 
mind    or   what    were   his    intentions 


you  may  prove  what  he  said,  because 
that  IS  a  means  by  which  you  can  find 
out  what  his  intentions  were."  Cen- 
tral Tr.  Co.  V.  Culver,  35  Colo.  93, 
83  Pac.  1064. 

Declarations  Against  Interest. 
Proof  that  the  defendant's  grantor 
made  a  verbal  sale  of  his  water 
right,  and  repeatedly  declared  that 
he  no  longer  had  any  interest  in  the 
ditch,  is  admissible  to  prove  an 
abandonment.  It  would  not-  be  ad- 
missible to  prove  title  in  the  plain- 
tifif.  Griseza  v.  Terwilliger,  144  Cal. 
456,  77  Pac.  1034. 

39.  Oviatt  V.  Big  Four  Min.  Co., 
39  Or.  118,  65  Pac.  811;  Power  v. 
Switzer,  21  Mont.  523,  55  Pac.  32; 
Gould  V.  Maricopa  Canal  Co.,  8 
Ariz.  429,  76  Pac.  598;  Wood  v. 
Etiwanda  Water  Co.,  147  Cal.  228, 
81  Pac.  512 ;  Watts  v.  Spencer  (Or.), 
94  Pac.  39. 

"A  Single  Act  may  be  of  such 
character,  and  done  in  such  manner, 
and  under  such  circumstances,  that 
an  intention  to  abandon  may  be  in- 
ferred from  it."  Putnam  v.  Curtis, 
7   Colo.   App.    437,   43    Pac.    1056. 

Verbal  Sale  of  the  water  right  may 
be  shown  to  prove  an  abandonment. 
Griseza  v.  Terwilliger,  144  Cal.  456, 
77  Pac.  1034. 

Evidence  that  when  water  was 
scarce  defendants  did  not  enforce 
their  rights  to  their  full  extent  is 
insufficient  to  raise  a  presumption  of 
abandonment.  Hall  v.  Lincoln,  10 
Colo.  App.  360,  50  Pac.   1047. 

Abandonment  of  land  operated  as 
in  abandonment  of  so  much  of  the 
water  as  was  required  for  irrigating 
such  land.  Rutherford  v.  Lucerne 
Canal  Co.,  12  Wyo.  299,  75  Pac.  445. 

Acts  and  Conduct  Antecedent  to  a 
Statutory  Decree  of  Priorities  are 
admissible   to   prove   the   element   of 
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e.  iVoK-L^^^n— Abandonment  is  a  matter  of  intention,^  and  it 
is  not  shown  by  mere  proof  of  non-user;"  but  non-user  is  a  fact 
to  be  considered  with  other  circumstances  of  the  case  from  which 
an  abandonment  may  be  inferred.*^ 


intention  in  abandonment,  but  are 
inadmissible  to  show  non-user. 
"  Evidence  of  the  antecedent  acts  of 
which  defendant  complains,  though 
not  proper  to  prove  the  right  of  the 
owner  to  a  less  amount  of  water 
than  that  decreed  to  him,  and  not 
proper  to  show  the  element  of  non- 
use  in  a  subsequent  abandonment, 
certainly  is  proper,  and  not  prejudi- 
cial, as  throwing  light  on  the  in- 
tention wjiich  the  appropriator  enter- 
tained, when,  for  so  long  a  time,  he 
ceased  after  the  decree  to  make  use 
of  a  part  of  his  decreed  property." 
Alamosa  Creek  Canal  Co.  v.  Nelson, 

42  Colo.  140.  93  Pac.  1112.  And  see 
O'Brien  v.  King,  41  Colo.  487,  92 
Pac.  945- 

40.  Norman  v.  Corbley,  2,2  Mont. 
195,  79  Pac.  1059;  Watts  v.  Spencer 
(Or.),  94  Pac.  39:  Hall  v.  Lincoln, 
10  Colo.  App.  360,  50  Pac.  1047; 
Putnam  v.  Curtis,  7  Colo.  App.  437. 

43  Pac.  1056. 

"As  abandonment  is  a  matter  of 
intention,  it  is  peculiarly  within  the 
province  of  a  trial  court  to  determine 
from  all  the  facts  and  circum.stances 
of  each  particular  case,  whether 
abandonment  has  or  has  not  taken 
place."  Cooper  v.  Shannon,  36  Colo. 
98,  85  Pac.  175. 

41.  California.  —  Utt  v.  Frey,  106 
Cal.  392,  39  Pac.  807,  cited  and  ap- 
proved in  Wood  V.  Etiwanda  Water 
Co.,  147  Cal.  228,  81  Pac.  512. 

Colorado.  —  New  Mercer  Ditch  Co. 
V.  Armstrong,  21  Colo.  357,  40  Pac. 
989. 

Idaho.  —  Welch  v.  Garrett,  5  Idaho 
639,  SI   Pac.  405. 

Montana.  —  Gassert  v.  Noyes.  18 
Mont.  216,  44  Pac.  959. 

Nebraska.  —  Farmers'  Canal  Co  v. 
Frank,  72  Neb.  136,  154,  100  N.  W. 
286. 

Oregon.  —  Wimer  v.  Simmons,  27 
Or.  I,  39  Pac.  6,  50  Am.  St.  Rep.  685; 
Dodge  V.  Morden,  7  Or.  457. 

Soiith  Dakota.  —  Edgemont  Imp. 
Co.  V.  Tubbs  Sheep  Co.,  115  N.  W. 
1 130. 
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Utah.  —  Promontory  Ranch  Co.  v. 
Argile,  28  Utah  398,  79  Pac.  47 ;  Gill 
V.  Malan,  29  Utah  431,  82  Pac.  471. 
"  Abandonment  is  made  up  of  two 
elements, —  act  and  intention.  Non- 
user  alone,  at  least  short  of  the  period 
of  the  statute  of  limitations  is  not 
sufficient  to  prove  an  abandonment, 
but  non-user  continued  for  a  con- 
siderable length  of  time  coupled  with 
ether  acts  of  a  character  tending  to 
show  an  intention  on  the  part  of  the 
owner  not  to  resume  or  repossess 
himself  of  the  thing  whose  use  he 
relinquished,  may  constitute  an 
abandonment."  Alamosa  Creek 
Canal  Co.  v.  Nelson,  42  Colo.  140, 
93  Pac.  1 1 12. 

"  Non-user  of  the  ditch,  or  any 
part  thereof,  during  that  portion  of 
the  time  that  its  use  was  prevented 
by  circumstances  over  which  the 
plaintiff  had  no  control  is  not  evi- 
dence of  abandonment  of,  or  inten- 
tion to  abandon,  such  ditch."  Welch 
z'.  Garrett,  5  Idaho  639,  51  Pac.  405; 
Ada  County  Irr.  Co.  v.  Farmers' 
Canal  Co.,  5  Idaho  793,  51  Pac.  990, 
40  L.  R.  A.  485. 

42.  Non-User  with  other  evidence 
as  to  the  acts  and  conduct  of  the 
party  will  often  establish  an  abandon- 
ment. Oviatt  V.  Big  Four  Min.  Co., 
39  Or.  118,  65  Pac.  811  (where  the 
defendant  left  the  premises,  sold  the 
movables,  and  the  property  was  sold 
for  taxes,  although  he  intended  to 
go  back  some  time,  if  he  could)  ; 
Davis  V.  Gale,  32  Cal.  26,  91  Am.  Dec. 
554  (where  miners  left  their  ditch 
after  all  the  gold  in  a  placer  mine 
was  exhausted,  although  leaving  it 
in  the  care  of  a  licensee)  ;  Stalling 
V.  Ferrin,  7  Utah  477,  27  Pac.  686 
(continuous  neglect  to  repair  evi- 
dences an  abandonment).  But  see 
Smith  V.  Hope  ]Min.  Co.,  18  iNIont. 
432,  45  Pac.  632  (where  mill  was 
shut  down,  but  a  caretaker  was  left 
in  charge,  non-use  for  nine  years 
did  not  prove  an  -abandonment) ; 
Dodge  V.  Marden,  7  Or.  457  (a  bill 
of  sale  of  mining  claims  held  not  to 
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B.  Adverse  Possession.  —  a.  Burden  of  Proof.  —  The  burden  of 
proving  a  right  by  adverse  possession  of  a  vv^ater  right  to  which 
another  person  has  a  prior  claim  is  upon  the  person  claiming  under 
it,'*^  and  he  must  produce  clear  and  convincing  proof  of  it.**  But 
where  possession  has  been  had  for  the  necessary  time,  the  burden 
of  proving  that  the  use  originated  in  a  grant  or  license  is  upon  the 
person  denying  the  claim.*^ 

b.  Proof  of  Adverse  User.  —  Proof  of  an  adverse  user  of  water 
rights  is  made  as  in  the  case  of  the  acquirement  of  other  rights  by 
this  method,'"'  but  a  few  illustrative  cases  will  be  found  in  the 
notes.*'' 


evioence  an  intention  to  abandon 
water  rights). 

Disputable  Presumption  of  aban- 
donment arises  from  non-user  for  an 
unreasonable  length  of  time.  Sieber 
V.   Frink,  7  Colo.   148,  2  Pac.  901. 

Non-User  for  Statutory  Period  of 
Limitations  affords  conclusive  evi- 
dence of  abandonment.  See  Dodge 
V.  Harden,  7  Or.  457. 

43.  Lavery  v.  Arnold,  36  Or.  84, 
57  Pac.  906,  58  Pac.  524;  Smith  v. 
North  Canyon  Water  Co.,  16  Utah 
194,  52  Pac.  283;  American  Co.  v. 
Bradford,  27  Cal.  360;  Bauers  v. 
Bull,  46  Or.  60,  78  Pac.  757;  Strong 
V.  Baldwin,  137  Cal.  432,  70  Pac.  288. 

"  The  adverse  use  must  be  under 
claim  of  right.  .  .  .  The  burden 
of  proof  is  upon  him  (the  claimant) 
and  he  must  establish  the  adverse 
enjoyment  in  the  most  satisfactory 
manner  before  the  court  can  indulge 
in  any  presumption  that  the  com- 
plainant granted  to  him  any  material 
portion  of  the  motive  power  of  its 
mill."  Union  Min.  &  M.  Co.  v. 
Ferris,  2  Sav/y.  176,  188,  24  Fed. 
Cas.  No.  14,371. 

"  The  burden  of  proving  an  ad- 
verse uninterrupted  use  of  water, 
with  the  knowledge  and  acquiescence 
of  the  party  having  a  prior  right,  is 
cast  on  the  party  claiming  it."  Un- 
ion Mill  &  M.  Co.  V.  Dangberg,  81 
Fed.  72,  91. 

Extent  of  Right  Must  Appear. 
"  The  burden  is  upon  him  who  would 
establish  by  user  a  prescriptive  right 
to  an  easement,  to  present  clear  and 
distinct  evidence  of  the  extent  to 
which  the  user  has  been  exercised." 
Strong  V.  Baldwin,  137  Cal.  432,  70 
Pac.  288. 


44.  Morris  v.  Bean,  146  Fed.  423, 
433;  MacRae  v.  Small,  48  Or.  139, 
85  Pac.  503. 

45.  Knight  v.  Cohen  (Cal.  App.), 
93  Pac.  396. 

"  While  an  adverse  user  cannot 
grow  out  of  mere  permissive  enjoy- 
ment, the  burden  of  proving  pos- 
session thus  claimed  to  have  been 
held  by  such  permission  or  subser\'- 
iency  is  cast  upon  the  party  attempt- 
ing to  defeat  such  claim."  Gardner  v. 
Wright,  48  Or.  609,  91  Pac.  286. 

"  The  burden  is  in  the  first  instance 
upon  plaintiff  to  prove  his  title  by 
prescription.  After  showing  the  con- 
tinuous occupancy  and  use  of  the 
water  as  though  he  were  the  owner, 
for  more  than  five  years,  he  estab- 
lishes a  prima  facie  case.  It  then 
devolves  upon  the  defendant  to  show 
that  the  use  was  permissive  or  with- 
out the  knowledge  of  said  defend- 
ant." Gurnsey  v.  Antelope  Creek  W. 
Co.,  6  Cal.  App.  387,  92  Pac.  326. 

Presumption  of  Adverse  Character 

of  Use  From  Fact  of  Use "  In  case 

of  the  death  of  a  person  who  prob- 
ably attempted  to  assert  an  adverse 
user  of  an  easement,  as  his  declara- 
tions to  that  effect  would  be  in  his 
own  interest,  and  therefore  inadmis- 
sible, the  law  from  the  mere  use,  in- 
vokes a  presumption  that  it  was  in- 
itiated under  a  claim  of  right,  there- 
by imposing  upon  the  adverse  party 
the  burden  of  proving  that  the  use 
was  in  pursuance  of  a  license." 
Bauers  v.  Bull,  46  Or.  60,  78  Pac. 
757- 

46.  See  article  "  Adverse  Pos- 
session," and  supra,  III.  5. 

47.  Invasion  of  Prior  Owner's 
Right  Must  Be  Shown "In  order 
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V.  SURFACE  WATERS. 

1.  Burden  of  Proof.  —  Where  the  rule  of  the  civil  law  is  applied 
and  the  land  with  a  lower  elevation  owes  the  duty  of  receiving  the 
drainage  from  higher  adjacent  land,  the  party  claiming  the  servi- 
tude has  the  burden  of  proving  that  his  land  has  the  greater  ele- 
vation.** 

2.  Drainage  Proceedings.  —  A.  Burden  of  Proof. —The  peti- 
tioner in  drainage  proceedings  is  regarded  as  plaintifif*^  and  has  the 


to  constitute  a  right  by  prescription, 
there  must  have  been  such  an 
invasion  of  the  rights  of  the  party 
against  whom  it  is  claimed,  that  he 
would  have  had  ground  of  action 
against  the  intruder."  Faulkner  v. 
Rondoni,  104  Cal.  140,  37  Pac.  883; 
Anaheim  Water  Co.  v.  Semi-Tropic 
W.  Co.,  64  Cal.  i8s,  30  Pac.  623; 
Watts  V.  Spencer  (Or.),  94  Pac.  39; 
Wimer  v.  Simmons,  27  Or.  I,  39 
Pac.  6,  50  Am.  St.  Rep.  685;  Alta 
Land  Co.  v.  Hancock.  85  Cal.  219, 
24  Pac.  645,  20  Am.   St.  Rep.  217. 

"The  defendant's  use  is  not  ad- 
verse until  it  becomes  injurious  10 
the  complainant  and  amounts  to  an 
actual  invasion  of  its  right."  Union 
Min.  &  M.  Co.  V.  Ferris,  2  Savvy. 
176,  187,  24  Fed.  Cas.  No.  14,37}- 
"  When  there  is  sufficient  water  in 
the  river  to  supply  all  parties,  there 
can  be  no  such  thing  as  adverse  use 
of  the  water.  ...  It  is  only 
when  the  water  becomes  so  scarce 
that  all  of  the  parties  cannot  be  sup- 
plied and  that  one  appropriator  takes 
water  which  by  priority  belongs  to 
another  appropriator,  that  there  is 
an  adverse  use."  Egan  v.  Estrada, 
6  Ariz.  248,  56  Pac.  721. 

"The  use  must  be  such  as  to  con- 
stitute an  invasion  of  a  right  which 
the  owner  may  at  any  time  assert 
but  fails  to  do  so  until  the  full  statu- 
tory period  has  passed."  Bullerdick 
V.  Hermsmeyer,  32  Mont.  541,  81  Pac. 

334- 

Offer  To  Pay  for  a  ditch  used  for 
diverting  water  is  evidence  that  user 
of  it  was  not  adverse.  Jensen  v. 
Hunter  (Cal.),  41  Pac  i4-_ 

The  Notice  of  a  diversion  which 
had  been  signed  by  defendant's 
grantor  and  posted  in  a  conspicuous 
place,  was  held  admissible  to  prove 
that  the  defendant  claimed  adversely 


to    all    others.     City    of    Santa    Cruz 
V.  Enright,  g^  Cal.   105.  30  Pac.   I97- 

What  User  Is  Open  and  Notorious. 
"  No  particular  act  or  series  of  acts 
is  necessary  to  be  done  in  order  that 
the  possession  may  be  notorious,  but 
any  visible  act  which  clearly  demon- 
strates an  intention  to  claim  owner- 
ship and  possession  will  be  sufficient 
to  establish  claim  of  adverse  posses- 
sion. .  .  .  Such  claim  may  be 
made  out  by  visible  acts  without  any 
assertions  by  word  of  mouth." 
Gurnsev  v.  Antelope  Creek  W.  Co., 
6  Cal.  App.  387,  92  Pac.  326. 

Continuity  of  User  depends  en- 
tirely upon  the  nature  and  character 
of  the  right  claimed,  and  an  irrigat- 
ing ditch  need  not  be  used  every 
dav.  Hesperia  Land  Co.  v.  Rogers, 
83'  Cal.  10,  23  Pac.  196,  17  Am.  St. 
Rep,  209. 

Presumption  of  Knowledge   From 

Visible  Use "  When  the  use  is  not 

secret  or  clandes-tine,  but  open, 
visible,  and  notorious,  the  presump- 
tion of  knowledge  follows."  Gurn- 
spy  ^-  Antelope  Creek  W.  Co.,  6 
Cal.  App.  387,  92  Pac.  326. 

48.  "  The  burden  is  on  the  appel- 
lant to  show,  among  other  things, 
that  his  is  the  dominant  estate.  In 
other  words,  he  must  prove  that  his 
land  in  its  natural  condition  is  rela- 
tivelv  higher  than  that  of  the  de- 
fendant, so  that  the  former  will  be 
relieved  in  some  material  degree  of 
its  burden  of  surface  water  bj  per- 
mitting its  unrestricted  flow  in  the 
direction  of  the  latter."  Matteson  v. 
Tucker,  131  Iowa  511,  107  N.  W.  600. 

49.  "  In  analogy  to  proceedings 
to  establish  a  public  highway,  where 
there  are  adversary  parties,  we  think 
that  upon  a  petition  to  construct  a 
ditch,  the  petitioner  should  be  re- 
garded  as   plaintiff   and   the   remon- 
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burden  of  proving  the  public  utility  of  the  ditch^*^  and  compliance 
with  statutory  requirements.'^^  In  actions  to  recover  assessments, 
the  plaintiff  has  the  burden  of  proving  the  compliance  with  all 
statutory  provisions,  such  as  the  giving  of  notice  i'^^  but  the  de- 
fendant must  prove  that  his  assessment  was  excessive.^^ 

B.  Presumptions.  — There  is  a  presumption  that  the  best  method 
was  followed  in  locating  a  drain,^*  and  that  all  assessments  were 
properly  made  and  levied.^^ 

C.  Notice  of  Pe;tition.  —  The  giving  of  notice  of  hearing  on  a 
petition  may  be  proved  by  parol  evidence.^^ 

D.  FuBivic  Utility.  —  To  show  the  public  utility  of  a  proposed 


strants  as  defendants."  Neff  v.  Reed, 
98  Ind.  341.  And  see  Wilson  v. 
Talley,  144  Ind.  74,  42  N.  E.  362, 
1009. 

But  where  a  drain  was  ordered  con- 
structed across  the  land  of  a  peti- 
tioner, according  to  the  suggestion 
cf  a  remonstrator,  the  burden  of 
proving  that  the  land  of  the  peti- 
tioner was  benefited  thereby  was 
upon  the  remonstrator.  Lancaster  v. 
Lcaman,  no  Ky.  251,  61   S.  W.  281. 

50.  Where  the  drainage  law  re- 
quires the  petition  for  the  construc- 
tion of  a  ditch  to  state  that  the  public 
health  will  be  improved  or  public 
highways  benefited,  if  these  state- 
ments are  controverted  the  burden 
of  proving  them  is  upon  the  peti- 
tioner. Neff  z'.  Reed,  98  Ind.  341. 
And  see  Hardy  v.  McKinney,  107 
Ind.   364,   8   N.    E.   232. 

51.  One  who  asserts  title  through 
a  ditch  allotment,  or  under  a  lien  for 
ditch  assessments  has  the  burden  of 
proving  that  the  law  was  substan- 
tially complied  with  in  relation  to 
notice  to  parties  affected.  Brosemer 
V.  Kelsey,  106  Ind.  504,  7  N.  E.  569. 

52.  When  a  party  asserts  title 
under  and  through  an  allotment  an- 
der  the  act  of  1875,  or  seeks  to 
have  a  lien  declared  for  the  amount 
of  the  allotment  when  the  tax  deed 
is  ineffectual  to  convey  title,  the  bur- 
den is  upon  him  to  allege  and  prove 
that  the  law  was  substantially  com- 
plied with  in  relation  to  notice  to 
parties  to  be  affected."  Brosemer  v. 
Ke!sey,  106  Ind.  504,  7  N.  E.  569. 
See  Pickering  z'.  State,  106  Ind.  228, 
6  N.  E.  611. 

53.  Where  the  Only  Issue  raised 
by  the  remonstrance  is  that  the  land 


of  the  remonstrator  is  assessed  too 
much,  he  has  the  burden  of  the  is- 
sue. Conwell  V.  Tate,  107  Ind.  171, 
8  N.  E.  36;  Rogers  v.  Venis,  137 
Ind.  221,  36  N.  E.  841 ;  Morrow  v. 
Geeting  (Ind.  App.),  41  N.  E.  848; 
Wilson  V.  Talley,  144  Ind.  74,  42  N. 
E.  362,  1009. 

54.  Location  of  Drain  raises  a 
presumption  that  the  commissioners 
adopted  the  cheapest  and  most  prac- 
ticable method  of  drainage.  Meranda 
V.  Spurlin,   100  Ind.  380. 

55.  Swamp  Land  R.  Dist.  v.  Wil- 
cox, 75  Cal.  443,  17  Pac.  241. 

"  When  it  is  shown  that  the  sur- 
veyor had  jurisdiction  to  make  the 
repairs,  the  presumption  is  that  the 
assessments  were  made  by  him 
against  the  land  owners  thereby  in 
proportion  to  the  benefits  received  by 
such  repairs."  Morrow  v.  Geeting 
(Ind.  App.),  41   N.  E.  848. 

That  assessments  are  not  in  pro- 
portion to  the  benefits  must  be  proved 
by  the  remonstrator,  where  the  re- 
port of  the  viewers  is  before  the 
court.  Wilson  v.  Talley,  144  Ind.  74, 
42  N.  E.  362,   1009. 

56.  Proof  of  posting  notice  of  an 
intended  petition  for  the  location  of 
a  drain  could  be  made  only  by  affi- 
davit under  the  early  Indiana  statute. 
Scott  V.  Brackett,  8g  Ind.  413.  But 
by  virtue  of  an  amendment,  proof  can 
now  be  made  by  oral  testimony. 
Meranda  v.  Spurlin,  100  Ind.  380; 
Carr  v.  Boone,  108  Ind.  241,  9  N. 
E.  no. 

The  certificate  of  the  clerk  as  to 
notice  of  the  hearing  of  the  petition 
is  not  the  only  evidence  admissible 
upon  the  question.  Hepler  v.  People, 
226  111.  275,  80  N.  E.  759. 
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ditch,  evidence  of  all  the  surrounding  circumstances  may  be  ad- 
mitted." 

E  Recovery  of  Assessments.  —  In  an  action  to  enforce  a  ditch 
lien  or  recover  an  assessment,  the  plaintifif  mfust  show  the  regularity 
of  all  the  prior  proceedings,^'^  and  the  record  of  these  proceedings 
is  admissible  in  evidence.^"  The  report  of  the  appraisers  is  only 
prima  facie  evidence  as  to  the  amount  of  the  benefit  to  the  land  in 
question.^" 


57.     Meranda  v.   Spurlin,   loo  Ind. 

380. 

Evidence  that  a  drain  would  among 
other  benefits  carry  oflf  water  from 
the  vicinity  of  a  public  school  is 
sufiicient  to  justify  a  finding  that 
it  was  of  public  utility.  Collins  v. 
Rupe,  109  Ind.  34°,  10  N.  E.  Qi- 

Where  a  new  ditch  is  to  be  con- 
structed   along    the    line    of   an    old 
one,   evidence   of  the   cost,   size   and 
capacity  of  the  old   ditch   is   admis- 
sible in  determining  whether  the  new 
ditch   is  a  practicable  and  necessary 
improvement.     Drebert  v.  Trier,   106 
Ind.    510.    7    N.    E.    223;    Hardy    v. 
:\lcKinney,  107  Ind.  364,  8  N.  E.  232. 
View  by  Jury.  — "The  jury  may 
consider   as    evidence,    facts   brought 
to  their  knowledge  from  their  actual 
view  of  the  proposed  route  made  as 
provided  by   statute."     Lake   Erie   & 
W.  R.  Co.  z:  Comrs..  63  Ohio  St.  23, 
57  N.   E.   1009;   Williams  v.  Locko- 
man,  46  Ohio  St.  416,  21  N.  E.  358. 
Opinion  Evidence — The  opinions 
of  witnesses  as  to  the  public  utility 
of  the  proposed   drain   are   inadmis- 
sible.    Yost  V.   Conroy,  92  Ind.  464, 
47  Am.  Rep.  156;  Meranda  v.  Spur- 
lin,  100  Ind.  380.     But  see  Heick  v. 
Voight.  no  Ind.  279,  n  N.  E.  306; 
Bennett  v.   Meehan,  83  Ind.   566,  43 
Am.  Rep.  78. 
58.     Public      Utility      Must      Be 

Shown Where  neither  the  petition, 

the  finding  of  the  board  of  commis- 
sioners, nor  any  evidence  of  the  pub- 
lic utility  of  the  ditch  is  presented, 
no  assessment  can  be  recovered. 
Tillman  v.  Kircher,  64  Ind.  104;  Bate 
z:  Sheets,  64  Ind.  209. 

Proof  of  Notice  of  Assessment. 
Proof  that  notice  was  sent  to  defend- 
ant by  mail,  without  evidence  as  to 
the  time  when  or  place  where  it  was 
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sent    or    its    contents,    is    insufficient. 
Haves  v.  State,  96  Ind.  284. 

5'9.  "The  Objections  Predicated 
upon  rulings  of  the  court  in  admitt- 
ing in  evidence  the  report  and  as- 
sessment of  benefits,  made  by  the 
commissioners  of  drainage,  and  the 
entry  made  by  the  plaintifif  as  drain- 
age commissioner,  showing  the  as- 
sessments made  for  the  construction 
of  the  drain  are  not  tenable.  This 
was  the  proper  method  of  proving 
the  amount  the  plaintiff  was  entitled 
to  recover  against  the  defendants 
respectively."  McKinney  z:  State, 
117  Ind.  26,  19  N.  E.  613. 

The  Original  Petition  filed,  and 
the  order  book  entries  in  the  pro- 
ceeding for  the  location  of  a  ditch, 
are  admissible.  Voss  v.  State,  9  Ind. 
App.  294.  36  N.  E.  654. 

Record  Entered  in  the  Minute 
Book  of  the  Supervisors  of  the  order 
appointing  commissioners  to  view  the 
land  and  make  assessments  is  primn 
facie  evidence  of  the  facts  recited. 
Swamp  Land  R.  Dist.  f.  Wilcox,  75 
Cal.  443-  T7  Pac.  241. 

Ditch  Book  kept  by  the  clerk  con- 
taining a  record  of  all  ditch  proceed- 
ings is  competent  evidence  only  when 
the  records  are  certified  by  the  judge. 
Di.xon  r.  Labry.  24  Ky.  L.  Rep.  697, 
69  S.  W.  791- 

60.  Eel  River  D.  Assn.  v.  Topp, 
16  Ind.   242. 

Proof  that  the  assessment  was  too 
high  will  not  defeat  the  action  but 
will  only  reduce  the  recovery.  New 
Eel    River    D.    Assn.    7'.    Durbin.    30 

Ind.  173. 

Opinion  Evidence —  On  an  appeal 
from  a  special  assessment,  the  opin- 
ion of  non-experts  is  admissible  as  to 
how  m.uch  the  land  in  question  will 
be  benefited  by  the  drainage.  Spear 
V.  Drainage   Comrs.,   113  HI-  632. 
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VI.  SUBTERRANEAN  WATERS. 

1.  Presumptions  and  Burden  of  Proof.  — A.  Nature  of  the 
Wate:r.— On  account  of  the  great  difficulty  in  determining  the 
nature  of  underground  water,  the  courts  have  formulated  the  pre- 
sumption that  underground  waters  are  percolating  waters  «^  and 
the  burden  of  proving  that  they  flow  in  well  defined  and  known 
channels  is  upon  the  party  alleging  such  to  be  the  fact.*^- 


61.  Gould  on  Waters.  §  281 ; 
Tampa  Water  Wks.  Co.  v.  Cline,  37 
Fla.  586,  20  So.  780.  53  Am.  St.  Rep. 
262,  33  L.  R.  A.  376;  Barclay  v. 
Abraham,  121  Iowa  6ig.  96  N.  W. 
1080,  100  Am.  St.  Rep.  365,  64  L.  R. 
A.  255;  Wyandot  Club  v.  Sells.  6 
Ohio  N.  P.  64;  Huber  -j.  Merkel 
177  Wis.  355,  94  N.  W.  354,  98  Am.' 
St.  Rep.  933,  62  L.  R.  A.  589; 
Wheelock  v.  Jacobs,  70  Vt.  162,  40 
Atl.  41,  and  note  in  67  Am.  St.  Rep 
663. 

"Underground  waters  are  pre- 
surned  to  be  percolating  waters  imtil 
it  is  shown  that  they  exist  in  a 
known  and  well  defined  channel. 
.  .  .  The  burden  of  proof  then,  is 
upon  the  plaintiffs  in  this  case  to 
show  that  the  waters  in  controversy 
exist  in  a  known  underground  stream, 
with  well  defined  channel,  if  they 
would  have  the  law  of  a  similar  sur- 
face stream  apply  here."  Pence  v 
Carney,  58  W.  Va.  296,  52  S.  E  702 
6  L.  R.  A.   (N.  S.)  266. 

"Distinct  and  well  defined  sub- 
terranean streams  of  water  are  com- 
paratively rare;  their  existence  in  any 
case  cannot  be  presumed."  Frazier 
i:  Brown,  12  Ohio  St.  294. 

Springs.  _  "  in  the  absence  of  evi- 
dence. It  will  be  presumed  that  the 
sprmg  was  formed  and  fed  by  the 
percolation  of  water  through  the 
surrounding  soil,  and  was  not  the 
outbreak  upon  the  surface  of  a  sub- 
terranean stream."  Metcalf  v  Nel- 
son, 8  S.  D.  87,  6s  N.  W.  911,  59  Am. 
St.  Rep.  746;  Hanson  v.  McCue,  42 
Cal.  303.  10  Am.  Rep.  299. 

Wells.  — The  waters  of  a  well  are 
presumed  to  be  furnished  by  percola- 
tion. Ocean  Grove  v.  Asb'ury  Park 
40  N.  J.   Eq.  447. 

62.  Channel  must  be  shown  to  be 
both  well  defined  and  known.  Bar- 
clay z:  Abraham,  121  Iowa  619  96 
N.  W.    1080,   100  Am.    St.   Rep.  '^65 


64  L.  R.  A.  255;  Wyandot  Club  v 
Sells.  6  Ohio  N.  P.  64;  Wheelock  v. 
Jacobs,  70  Vt.  162,  40  Atl.  41,  and 
note  in  67  Am.   St.   Rep.  663. 

In  Considering  This  Question,  the 
knowledge  required  cannot  be  reason- 
ably held  to  be  that  derived  from  a 
discovery  in  part  by  excavation  ex- 
posing the  channel,  but  must  be  a 
knowledge,  by  reasonable  inference, 
from  existing  and  observed  facts,  in 
the  natural,  or  rather  the  pre- 
existing condition  of  the  surface  of 
the  ground.  The  onus  of  proof  lies 
of  course  on  the  plaintiff  claiming 
the  right,  and  it  lies  upon  him  to 
show  that  without  opening  the  ground 
by  excavation  or  by  having  recourse 
to  abstruse  speculations  of  scientific 
persons,  men  of  ordinary  power  and 
attainments  would  know  or  could 
with  reasonable  diligence  ascertain, 
that  the  stream  when  it  emerges  into 
light,  comes  from  and  has  flowed 
through  a  defined  subterranean  chan- 
nel." Black  V.  Ballymena  Comrs..  17 
L.  R.  Ir.  459.  And  see  Wyandot 
Club  V.  Sells,  6  Ohio  N.  P.  64;  City 
of  Los  Angeles  v.  Pomeroy,  124  Cal. 
597,  57  Pac.  585 :  Pence  v.  Carney,  58 
W.  Va.  296,  52  S.  E.  702,  6  L.  R.  A. 
(N.  S.)  266. 

"  The  waters  below  are  presumed 
to  be  wandering  percolating  waters 
until  a  defined,  continuous  channel 
is  shown;  and  even  then,  in  order 
to  apply  to  them  the  rules  settled  in 
reference  to  surface  streams  it  must 
be  further  shown  not  only  that  the 
stream  has  a  distinct  defined  under- 
ground channel,  but  this  must  be 
known  or  notorious."  Clarke  County 
v.  Alississippi  Lumb.  Co.,  80  Aliss 
535,  31  So.  905. 

Where  a  stream  disappears,  the 
burden  of  proving  that  it  connected 
with  a  stream  which  later  flowed 
through  the  plaintiff's  land  is  upon 
him,    where    he    alleges    a    wrongful 
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B.  Diversion  or  Interference.  —  The  burden  of  proving  a 
diversion  or  interference  with  a  subterranean  stream,  is  upon  the 
party  alleging  it.^^ 

2.  Nature  of  the  Water.  —  A.  In  General.  —  Evidence  to  prove 
the  character  of  underground  waters  must  necessarily  be  indirect 
and  inferential  in  most  cases,  and  any  evidence  which  tends  to  throw 
light  upon  the  issue  is  admissible.®* 

B.  Judicial  Notice.  —  Judicial  notice  has  been  taken  of  the 
fact  that  the  source  or  basis  of  an  artesian  well  is  percolating  water, 
and  not  an  underground  stream.^® 


diversion  of  water.  Farwell  v.  Stur- 
gis  Water  Co.,  lo  S.  D.  421,  72  N.  W. 
916. 

63.  Tampa  Water  Wks.  Co.  v. 
Cline,  37  Fla.  586,  20  So.  780,  53  Am. 
St.  Rep.  262,  23  L.  R.  A.  376;  Yar- 
wood  V.  W.  Los  Angeles  W.  Co., 
132  Cal.  204,  64  Pac.  275. 

Privilege  or  License  to  divert  must 
be  established  by  the  defendant  rely- 
ing upon  it.  Whetstone  v.  Bowser, 
29  Pa.  St.  59. 

64.  See  the  note  to  Wheelock  v. 
Jacobs,  70  Vt.  162,  40  Atl.  41,  in  67 
Am.  St.  Rep.  663. 

Where  it  was  shown  that  a  spring 
from  which  a  city  was  supplied  with 
water  was  replenished  upon  the  open- 
ing of  the  gates  in  a  certain  dam, 
it  was  held  that  it  was  shown  that 
the  supply  of  water  for  the  spring 
came  from  the  dam,  but  the  court  re- 
fused to  find  that  such  supply  reached 
the  spring  in  well  defined  channels, 
although  after  leaving  the  dam  part 
of  the  water  passed  along  the  sur- 
face as  a  surface  stream.  Springfield 
Water  Wks.  Co.  v.  Jenkins,  62  Mo. 
App.  74. 

Where  s-andstone  strata  were  sep- 
arated by  a.  layer  of  clay  impervious 
to  water,  it  was  held  that  in  the 
absence  of  any  other  showing  it 
would  be  assumed  that  the  sandstone 
was  uniformly  porous  and  that  the 
effect  of  the  clay  was  merely  to 
change  the  direction  of  the  perco- 
lation, without  forming  a  stream. 
Gould  V.  Eaton,  iii  Cal.  639,  44  Pac. 
319,  52  Am.  St.  Rep.  201. 

When  in  boring  for  a  well  water 
was  struck  and  the  flow  in  another 
well  near  by  largely  ceased  and  was 
muddied  and  filled  with  dirt,  it  was 
held  that  it  sufficiently  appeared  that 
both   wells  were  fed   from  the  same 
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stream.     Burroughs    v.    Saterlee,    67 
Iowa  396,  25  N.  W.  808. 

The  fact  that  when  the  ditch  in 
question  was  dug,  the  water  ceased 
to  rise  in  the  spring  and  about  the 
same  quantity  now  flows  in  the  ditch 
does  not  prove  that  the  water  reached 
the  spring  in  a  well  defined  channel, 
since  the  theory  that  it  reached  it  by 
percolation  is  equally  as  consistent 
with  the  facts.  Taylor  v.  Welch,  fi 
Or.  199. 

"  The  mere  fact  that  the  exces- 
sive flow  from  one  well  interrupted 
that  of  several  others  did  not  tend 
to  point  out  the  location,  course,  or 
even  existence  of  a  subterranean 
river  or  smaller  water  course."  Bar- 
clay z'.  Abraham,  121  Iowa  619,  96 
N.  W.  1080,  100  Am.  St.  Rep.  365, 
64  L.  R.  A.  255 ;  Pence  v.  Carney, 
58  W.  Va.  296,  52  S.  E.  702,  6  L.  R. 
A.  (N.  S.)  266. 

The  fact  that  in  drilling  a  well, 
when  water  was  struck  there  was  no 
sudden  drop  of  the  drill  but  that  it 
rested  on  the  bottom  of  the  well, 
is  evidence  that  the  water  does  not 
flow  in  a  stream.  Huber  v.  Merkel, 
117  Wis.  355,  94  N.  W.  354,  98  Am. 
St.  Rep.  933,  62  L.  R.  A.  589. 

65.  "  It  has  long  since  become  a 
matter  of  common  scientific  knowl- 
edge that  the  ordinary  artesian  well 
derives  its  supply  from  a  pervious 
stratum  of  rock  imprisoned  between 
two  impervious  strata  of  earth  or 
rock,  the  water-bearing  stratum  being 
inclined  and  coming  to  the  surface 
at  some  distant  and  higher  point 
called  the  '  intake,'  where  it  receives 
the  water,  and  that  the  water  per- 
colates with  greater  or  less  rapidity 
along  and  through  the  inclined  plane, 
obedient  to  the  law  of  gravity  until 
it    reaches    some    obstruction,    so    as 
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C    Expert  Evidence.  -  The  testimony  of  experts  is  admissible 
to  aid  m  determming  the  nature  of  the  water -"^  aamissible 

E    v':T'^%T^-~^^'^  'Th  °^  experiments  are  admissible.- 
,•  -^^iSH.  — Ihe  presence  of  fish  in  waters  is  evidence  that  the 
water  flows  m  a  well  defined  channel «» 

F.  Nature  of  Rock.  -  Courts  often  refer  to  the  fact  that  under- 
sirlrmr^^^^  "^°"  ''-'''  '^  '^  '--'  -'-^  ^^--  ^^  ^  ^^-e- 

vea^r's  be?nr?fl^''T'\.^''°''-r'^!^^    ^^''   '^^'    ^    stream    many 
years  before  flowed  on  the  surface  is  strong  evidence  that  it  now 

the'^urfece.-'  ^'^^  '"'  '"°""  ^'^""^^  ''^^'''  ''  ^^^^  emerges  on 
H.  Surface  Indications.  -  The  fact  that  underground  waters 
flow  m  a  well  defined  channel  may  be  proved  by  characteristic  mark 
and  signs  upon  the  surface/^ 


to  be  imprisoned,  in  which  event,  if 
the    stratum   be    pierced,    water    \vill 
rise   in   a   tube   by  hydrostatic  pres- 
sure, due  to  the  greater  height  of  the 
mtake.     The  idea  that  there  are  vast 
subterranean  channels  or  caverns,  in 
which    artesian    waters    flow    Hke    a 
river,  has  been  long  since  abandoned, 
these  are  matters  of  common  scien- 
tific knowledge.     Vol.   i.  Geology  of 
Wisconsin;   Chamberlain,  p.  689;   U. 
S.    Geological    Survey    1885,   PP-    125 
to  173."     Huber  v.  Merkel,  117  Wis 
355,  94  N.  W.  354,  98  Am.  St.  Rep. 
933,  62  L.  R.  A.  589. 

66.  Tampa  Water  Wks.  Co.  v. 
Cline,  37  Fla.  586,  20  So.  780,  53  Am 
St.  Rep.  262,  33  L.  R.  A.  376;  Black 
V.  Ballymena  Comrs.,  17  L  R  Ir 
459. 

67.  See  Bloodgood  v.  Ayers,  108 
N.  Y.  400,  15  N.  E.  433,  2  Am.  St. 
Rep-  443- 

In  Tampa  Waterworks  Co.  v 
Chne^  37  Fla.  386,  20  So.  780,  53  Am.' 
St.  Rep.  262,  33  L.  R.  A.  376,  the 
court  gave  considerable  weight  to  the 
fact  that  when  water  in  one  well 
was  colored  with  analine  dyes,  it 
showed  soon  after  in  another  wel'l 

68.  Tampa  Waterworks  Co.  v 
Cine,  37  Fla.  586,  20  So.  780,  53  Am. 
St   Rep.  262,  33  L.  R.  A.  376. 

69.  See  Hanson  z:  AlcCue.  42  Cal 
303,  10  Am.  Rep.  299 ;  Tampa  Water- 
works Co.  V.  Cline,  37  Fla.  586,  20 
^o.  780,  53  Am.  St.  Rep.  262,  33  L 
R.  A.  376;  Whcatly  v.  Baugh,  25  Pa 
St.  528,  64  Am.  Dec.  721 ;  Frazier  v. 
Brown,  12  Ohio  St.  294;  Springfield 


Waterworks  Co.  v.  Jenkins,  62  Mo 
App.  74. 

70.  Black  V.  Ballymena  Comrs.,  17 
L.  R.  Ir.  459. 

71.  Row  of  Bushes. -In  Hale  v. 
McLea,  53  Cal.  578,  the  fact  that  a 
row  of  bushes  found  ordinarily  only 
near  a  stream,  extended  along  the 
surface,  was  held  to  prove  the  exist- 
ence of  a  stream  of  underground 
water. 

But  in  Bloodgood  v.  Ayres,  108  N 
Y.  400,  IS  N.  E.  433,  2  Am.  St.  Rep! 
443,  the  fact  that  the  route  of  water 
could  be  traced  by  the  deeper  green 
of  the  grass  was  held  insufficient  to 
establish  the  fact  of  a  well  defined 
channel. 

Sound. -In  Black  v.  Ballymena 
Comrs  17  L.  R.  Ir.  459,  a  witness 
testified  that  he  could  hear  sounds 
indicating  an  underground  stream 

Stream  Partly  on  Surface.  _  Where 
a  stream  after  flowing  on   the  sur- 
face   disappears    but    later    emerges 
slight   evidence   that   it    is   the   same 
stream  will  be  sufficient.     Saddler  v 
Lee,  66  Ga.  45,  42  Am.  Rep.  62.     See 
vVhetstone  v.  Bowser,  29  Pa.  St.  59. 
"  We    think    the    evidence    in    this 
case    shows    that    the    water    flowing 
from  the  springs  at  the  mouth  of  the 
canon  was  furnished  through  as  well 
defined    a    subterranean    channel    as 
It  would  ordinarily  be  practicable  to 
describe.     The    evidence    shows    that 
the^  waters    flowing    from    complain- 
ant's ditch  in  the  upper  part  of  the 
caiion  disappeared  at  a  certain  point 
in  the  natural  gulch  and  that  it  again 
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3.  Diversion  or  Interference.  —  Both  direct  and  circumstantial 
evidence  is  admissible  to  prove  the  fact  and  cause  of  a  diversion  of 
subterranean  waters/^ 


came  to  the  surface  regularly  and 
constant!}'^  at  the  springs  at  the  mouth 
of  the  canon."  Keeney  v.  Carilla,  2 
N.  M.  480,  495. 

72.  "  The  natural  conformation  of 
the  soil  made  it  quite  certain  that 
the  water  flowed  in  the  direction  of 
the  springs,  and  the  fact  that  the 
water  ceased  to  flow  from  them 
after  the  defendants  had  diverted  the 
water  from  the  ditch  of  complain- 
ants in  the  upper  part  of  the  cafion 
is  almost  conclusive  evidence  that 
the  water  of  the  springs  was  fur- 
nished from  the  complainants'  said 
ditch."  Keeney  v.  Corillo,  2  N.  M. 
480,  495- 

Sinking  of  Water  Table  may  be 
shown,    but    in    rebuttal    it    may    be 


shown  that  it  occurred  in  a  dry  sea- 
son and  that  many  wells  were 
.similarly  affected.  Yarwood  v.  W. 
Los  Angeles  W.  Co.,  132  Cal.  204, 
64  Pac.  275.  In  that  case  an  engineer 
who  had  sunk  experimental  wells, 
constructed  a  profile  of  the  water- 
table  based  on  his  experiments  and 
was  allowed  to  testify  that  the  acts 
of  the  defendants  could  not  affect 
the  water-table. 

Geological  Formation  is  important, 
where  the  issue  is  whether  a  stream 
which  disappears  ever  connects  with 
a  certain  other  surface  stream  for 
the  diversion  of  the  waters  of  which 
the  action  is  brought.  Farwell  v. 
Sturgis  Water  Co.,  10  S.  D.  421,  73 
N.  W.  916. 


WAYS. — See  Dedication;  Highways. 
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SCOPE  NOTE. 

No  attempt  has  been  made  in  this  article  to  treat  of  the  degree 
of  proof  necessary  to  recover  in  various  actions;  for  this  matter 
the  reader  should  refer  to  the  title  of  the  desired  article.  So  also, 
other  articles  must  be  consulted  to  find  a  treatment  of  the  value  of 
the  various  classes  of  evidence,  except  as  they  are  incidentally 
touched  upon.  It  has  been  the  aim  of  the  writer  to  collect  here, 
in  as  natural  and  logical  a  shape  as  possible,  those  general  princi- 
ples dealing  with  the  weight  of  evidence  which,  while  of  great 
value,  are  often  very  difficult  to  locate  and  extract  from  decided 
ciples  has  been  attempted, 
cases.^     No  exhaustive  citation  of  authorities  to  elementary  prin- 


I.  DEGREE  OF  PROOF. 

1.  Terms  Employed. — Various  terms  are  in  use  to  denote  the 
differing  degree  of  proof  required  in  different  cases  and  under 
varying  circumstances.  Among  the  more  common  are :  prima  facie 
evidence,^'   conclusive  evidence,^   satisfactory   evidence,*   a   scintilla 


1.  It  should  be  noticed  that  many 
of  the  subdivisions  of  the  article  deal 
with  matters  which  experience  has 
shown  are  given  weight  by  the 
jury  in  passing  upon  the  value  of 
the  evidence,  but  which,  on  account 
of  the  fundamental  principle  that 
the  jury  is  the  sole  judge  of  the 
credibility  of  the  witnesses  and  the 
weight  of  the  evidence,  cannot  prop- 
erly be  referred  to  as  principles  of 
law,  in  spite  of  the  strong  language 
in  which  judges  often  speak  of  them 
in  weighing  the  evidence  on  appeal 
or  in  charging  the  jury.  This  fun- 
damental principle  is  overlooked  in 
a  recent  work  (Moore  on  Facts)  to 
which  the  writer  is  indebted  for  fur- 
nishing him  many  citations. 

2.  Emmons  v.  Westfield  Bank,  97 
Mass.  230;  Thomas  v.  Williamson, 
51  Fla.  332,  339,  40  So.  831;  Lyons 
V.  Williams,  15  111.  App.  27;  Kelly 
V.  Jackson,  6  Pet.  (U.  S.)  622,  632; 
Temple  v.  Phelps,  193  Mass.  297,  79 
N.  E.  482;  Smith  V.  Gardner,  36 
Neb.  741,  55  N.  W.  245 ;  La  Fitte  v. 
Ft.  Collins,  42  Colo.  .293,  93  Pac. 
1098. 

"Prima  facie  evidence  is  evidence 
which,  not  being  inconsistent  with 
the  falsity  of  the  hypothesis,  never- 
theless raises  such  a  degree  of  prob- 
ability in  its  favor  that  it  must  pre- 


vail if  it  be  accredited  unless  it  be 
rebutted  or  the  contrary  proved." 
Kirk  V.  Kirkland,  7  British  Col. 
15,  17. 

To  make  a  prima  facie  case  "  the 
evidence  must  show  the  existence 
of  facts  which,  either  alone  or  aided 
by  other  facts  presumed  to  exist 
from  those  established  by  the  evi- 
dence, warrant  a  recovery  not  over- 
come by  counter  evidence."  Mcln- 
tyre  v.  Ajax  Min.  Co.,  20  Utah  323, 
60  Pac.  552. 

Varying  Weight. —  "  Pnmo  facie 
evidence  may  be  very  weak,  or 
prima  facie  evidence  in  the  ordinary 
sense  of  the  words  may  be  very 
strong."  Smith  &  Co.  v.  Bedouin 
S.  Nav.  Co.,  (1896)  App.  Cas. 
(Eng.)    70,  75. 

3.  Conclusive  evidence  is  evi- 
dence that  is  incontrovertible.  Wood 
V.  Chapin,  13  N.  Y.  509,  515. 

4.  United  States  v  Lee  Huen,  118 
Fed.  442,  458;  Baines  v.  Ullmann,  71 
Tex.  529,  9  S.   W.  543. 

"  By  satisfactory  evidence,  which 
is  sometimes  called  sufficient  evi- 
dence, is  _  intended  that  amount  of 
proof  _  which  ordinarily  satisfies  an 
unprejudiced  mind  beyond  reason- 
able doubt."  Missouri  Pac.  R.  Co. 
V.  Bartlett,  81  Tex.  42,  16  S.  W.  638. 
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of  evidence,'"'  a  preponderance  of  evidence,*^   and  proof  beyond   a 
reasonable  doubt.'' 

2.  Conjectures  as  Proof.  —  Mere  surmise  or  conjecture  is  never 
regarded  as  proof  of  a  fact,®  and  a  jury  will  not  be  allowed  to  base 
a  verdict  thereon.^ 


5.  "  A  scintilla  of  evidence  is  any 
material  evidence  that,  if  true,  would 
tend  to  establish  the  issue  in  the 
mind  of  a  reasonable  juror."  Tay- 
lor V.  Atlantic  C.  L.  R.  Co,  78  S.  C. 
552,  59  S.  E.  641.  See  also  Crosby 
V.  Seaboard  A.  L.  R.  Co,  81  S.  C. 
24,  61  S.  E.  1064. 

6.  See  infra,  I,  3,  D,  a. 

7.  See  article  "  Reasonable 
Doubt,"  Vol.  X. 

8.  See  Cumberland  Land  Co.  v. 
Canter  Lbr.  Co.  (Tenn.  Ch.  App.), 
35  S.  W.  886.  888  (mere  speculation 
is  of  no  probative  force)  ;  Wilson's 
Exrs.  V.  Cobb's  Exrs..  28  N.  J.  Eq. 
177,  181 ;  Guibert  v.  The  George 
Bell,  3  Hughes  468,  11  Fed.  Cas.  No. 
5.856. 

"  It  has  often  been  declared  preju- 
dicial error  to  instruct  the  jury  di- 
rectly or  by  implication  that  they 
may  cast  loose  from  the  evidence 
and  guess  or  conjecture  that  some 
event  occurred  as  to  v.-hich  evidence 
is  entirely  wanting."  Menn  v.  State, 
132  Wis.  61.   112  N.  W.  38. 

"  The  law  is  moved  by  material 
evidence,  including  proven  facts  and 
those  presumptions  which  the  law 
recognizes  from  motives  of  public 
policy  and  as  founded  in  human 
experience."  and  mere  surmises  can- 
not take  its  place.  Crosbv  v.  Sea- 
board A.  L.  R.  Co.,  8t  S.  C.  24,  61 
S.  E.  1064. 

Boundary  Hard  to  Ascertain. 
"  Where  the  law  does  not  presume 
the  existence  of  a  fact,  there  must 
be  proof,  direct  or  indirect,  before 
the  jury  can  rightfully  find  it,  and 
although  the  boundary  bet\\  een  a 
defect  of  evidence  and  evidence  con- 
fessedly slight  be  not  easily  drawn 
in  practice,  3'et  it  cannot  be  doubted 
that  what  raises  a  possibility  or  con- 
jecture of  a  fact  never  can  amount 
to  legal  evidence  of  it."  Cobb  v. 
Fogalman,  23  N.  C.  (i  Ired.  L.) 
440. 

9.  Conjecture. —  Ca«aJa.  —  Mon- 
treal Rolling  Mills  Co.  v.  Corcoran, 
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26  Can.  Sup.  595 ;  Scott  r.  Crcrar, 
II   Ont.   541,  551. 

United  States.  —  King  t'.  Ander- 
son, 90  Fed.  500;  Morgan  Envelope 
Co.  v.  Albany  Paper  Co.,  40  Fed. 
577,  581 ;  Kern  v.  Snider,  145  Fed. 
327,  76  C.  C.  A.  201  ;  The  Nellie 
Flagg,  23  Fed.  671 ;  The  Henry 
Ewbank.  i  Sum.  400,  11  Fed  Cas. 
No.  6,376;  The  Florence,  88  Fed. 
302,  304 ;  Manning  i .  Ins.  Co.,  100 
U.   S.  693,  697. 

Colorado.  —  Silver  Mountain  Mine 
Co.  V.  Anderson.  41  Colo.  123,  92 
Pac.  226. 

Georgia.  —  Gainesville  J.  &  S.  R. 
Co.  z>.  Edmondson.  loi  Ga.  747,  29 
S.  E.  213. 

Kentucky. — -Hughes  t\  Cincinnati, 
etc.  R.  Co.,  91  Ky.  526,  530,  16  S. 
W.  275. 

Maine.  —  Russell  "•.  Maine  Cent. 
R.  Co.,  100  Me.  406,  61  Atl.  899;  Mc- 
Taggart  7-.  Maine  Cent.  R.  Co.,  100 
Me.  223.  60  Atl.   1027. 

Maryland.  —  Cumberland  &  P.  R. 
Co.  r."  State.  73  Md.  74.  20  Atl.  785, 
25  Am.  St.  Rep.  571  ;  Baltimore  & 
O.  R.  Co.  z:  State,  71  Md.  590,  18 
Atl.  969 ;  Siacik  7'.  Northern  Cent. 
R.  Co..  92  Md.  213,  48  Atl.  149. 

Ma.'csachnsetfs.  —  Murphy  7'.  Bos- 
ton &  A.  R.  Co,  167  Mass.  64,  44  N. 
E.    1087. 

Minnesota.  — Orth  v.  St.  Paul, 
M.  &  M.  R.  Co..  47Minn.  384.  50  N. 
W.  363;  ^Minneapolis  S.  &  D.  Co.  z'. 
Great  Northern  R.  Co.,  83  Minn. 
370.  86  N.  W.  451. 

Missouri.  —  Newcomb  v.  Jones' 
Admr.,  37  Mo.  App.  475,  479;  Smil- 
lie  7'.  St.  Bernard  Store,  47  Mo. 
App.   402,   406. 

Nez^'  Hanipsliire.  —  Reynolds  7'. 
Burgess  Sulphite  Fibre  Co.,  73  N. 
H.  126.  59  Atl.  615;  Gahagan  7-. 
Boston  &  M.  R,  Co.,  70  N.  H.  441, 
50  Atl.  146,  5t  L.  R.  a.  426;  Cohn 
7'.  Saidel,  71  N.  H.  558,  53  Atl.  800 ; 
Stevens  7'.  Stevens,  72  N.  H.  360,  56 
Atl.  916. 

Nezv  York.  —  Searles  v.  Manhat- 
tan R.  Co.,  loi  N.  Y.  661,  5  N.  E. 
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3.  Preponderance  Rule. —  A.  In  Genkral.  — In  civil  actions  the 
general  rule  is  that  a  preponderance  of  the  evidence  is  necessary 


66;  Taylor  v.  Yonkers,  105  N.  Y. 
202,  209,  II  N.  E.  642;  Hunter 
V.  New  York,  O.  &  W.  R.  Co.,  116 
N.  Y.  615.  2Z  N.  E.  9,  6  L.  R.  A. 
246;  Bond  V.  Smith,  113  N.  Y.  378, 
385,  21  N.  E.  128;  Pauley  v.  Steam 
Gauge  &  L.  Co.,  131  N.  Y.  90,  29 
N.  E.  999;  Weber  v.  Third  Ave.  R. 
Co.,  12  App.  Div.  5X2,  42  N.  Y. 
Supp.  789,  795;  Shotwell  v.  Dixon, 
163  N.   Y.  43,  52,  57  N.   E.   178. 

North  Carolina.  —  Matthis  v.  Mat- 
this,  48  N.  C.  (3  Jones'  L.)  132; 
Sutton  V.  Madre,  47  N.  C.  (2  Jone.s' 
L.)  320. 

Pennsylvania.  — Smhh  v.  Holmes- 
burg,  etc.  R.  Co.,  187  Pa.  St.  451,  41 
Atl.  479;  Snodgrass  v.  Carnegie 
Steel  Co.,  173  Pa.  St.  228.  234,  '  :i:i 
Atl.   1 104. 

Texas.  —  Rogers  v.  Tompkins 
(Tex.  Civ.  App.),  87  S.  W.  379, 
384. 

Wisconsin.  —  C  a  w  1  e  y       v.       La 
Crosse   City   R.    Co.,    loi    Wis.    145. 
151,  77  N.  W.   179;    Menn  v.   State, 
132  Wis.  61,  112  N.  W.  38;  Finkel- 
ston  V.  Chicago,  etc.  R.  Co.,  94  Wis. 
270,  68  N.  W.  1005 ;  Spencer  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.,  105  Wis 
311.  81    N.  W.  407;   Hyer  v.  Janes- 
ville,    loi    Wis.   371.   277,   77   N.   W. 
729;    Sorenson  v.   Menasha   Paper  & 
P.  Co.  56  Wis.  338,   14  N.  W.  446; 
Smith   V.   Chicago,    M.    &   St.    P.    R 
Co.,  42  Wis.  520;   Clark  v.  Franklin 
Ins.  Co.,  Ill  Wis.  65.  68,  86  N.  W 
549- 

"  It  was  only  possible  to  conjec- 
ture that  the  mounting  of  the  rail 
(by  the  engine)  might  have  been 
caused  by  the  variation  from  the 
true  of  a  regular  curve  in  the  rails, 
but  it  would  be  at  best  but  a  con- 
jecture without  any  evidence  to 
sustain  it  and  opposed  to  all  the 
probabilities  of  the  case."  Erie  & 
W.  V.  R.  Co.  V.  Smith,  125  Pa.  St. 
259,  267,  17  Atl.  443. 

"The  mere  concurrence  in  time 
of  two  facts,  as  in  this  case,  the 
supposed  alleged  injury,  and  that 
deceased  took  to  her  bed  shortly 
thereafter,  does  not  legitimately 
give  rise  to  the  inference  that  one 
is  the  result  of  the  other.  It  is  at 
most    a    bare    conjecture."     DeMaet 


V.   Fidelity,   etc.   Co.,    121    Mo.   App 
92,  96  S.  W.  1045. 

Surmise.  _  Smith  v.  Lawrence.  98 
-Me.  92,  56  Atl.  455;  Kenneson  v. 
West  End  St.  R.  Co.,  168  Mass.  i, 
46  N..  E.  114;  Spiro  V.  St.  Louis 
Transit  Co.,  102  Mo.  App.  250,  262, 
76  S.  W.  684. 

Suspicion.  _  People  v.  Owens,  148 
N.  Y.  648,  651,  43  N.  E.  71 ;  Harri- 
son V.  Juneau  IBank,  17  Wis.  340, 
351;  Jaeger  v.  Kelley,  52  N.  Y.  274; 
Homeopathic  Mut.  L.  Ins.  Co.  v. 
Crane.  25  N.  J.  Eq.  418;  Branch  v. 
Com..    100  Va.   837,  41    S.   E.   862. 

Guess.  _  Kervin  v.  Canadian  Cot- 
ton Mills  Co.,  28  Ont.  73,  90;  Rob- 
inson V.  Gallier,  2  Woods  178.  20 
Fed.  Cas.  No.  11,951;  Baird  v.  Ab-  . 
bey,  77,  Mich.  347,  354,  41  N.  W. 
272;  Brolasky  v.  Miller.  9  N.  J.  Eq. 
807;  New  Jersey  Patent  Farming 
Co.  V.  Turner,  14  N.  J.  Eq.  326; 
Conrady  v.  Loewer's  G.  Brew.  Co., 
107  N.  Y.  Supp.  94. 

Speculation.  _  O'Connell  v.  Clark, 
75  App.  Div.  619,  78  N.  Y.  Supp.  93; 
Cumberland  Land  Co.  v.  Canter  Lbr 
Co.  (Tenn.  Ch.  App.),  35  S.  W. 
886.  889.  yy  ■i^ 

"  Physiological  speculations,  natural 
probabilities,  or  mere  probable  cause 
are  quiet  insufficient  upon  the  trial 
to  establish  the  fact  of  paternity  "  in 
a  bastardy  case.  Baker  v.  State,  47 
Wis.  III.  2  N.  W.  no. 

Supposition.  _  Wheelan  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  85  Iowa  167, 
175.  52  N.  W.  119;  Neal  v.  Chicago 
R.  Co.,  129  Iowa  5,  8,  105  N.  W. 
197,  2  L.  R.  A.  905;  Bothwell  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  59 
Iowa   192,   13  N.   W.  78. 

Supposition  of  an  old  man  64 
years  of  age  that  certain  persons 
were  his  nephews  and  nieces,  he 
having  been  long  separated  from 
his  sisters,  was  not  sufficient  upon 
which  to  base  a  judgment  depend- 
ent upon  proof  of  such  relationship. 
Keith  V.  Keith,  39  Tex.  Civ.  App. 
363.  87   S.  W.  384. 

Evidence  Must  Be  Inconsistent 
With  the  Negative.— .A  case  is  not 
proved  where  the  evidence  gives 
ground  for  surmise  only;  the  evi- 
dence adduced   must  be  inconsistent 
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to  prove  any  fact/°  but  that  more  than  a  preponderance  is  not 
required.^^ 

B.  Cases  Requiring  More  Than  a  Preponderance.  —  Many 
cases  state  emphatically  that  upon  certain  issues  more  than  a.  pre- 
ponderance of  evidence  is  required  as  proof/^  and  this  is  un- 
doubtedly true."     It  should  be  noticed,  however,  that  this  rule  is 


with  the  negative  of  the  proposition. 
Smith  V.  Lawrence,  98  Me.  92,  56 
Atl.  455. 

Damages  Can  Only  Be  Based  on 
Ascertained  Facts —  Poels  v.  Brown, 

78  Neb.  783,  III  N.  W.  798. 

Suspicion  of  Negligence —  Mere 
unexplained  fact  that  a  stream  of 
water  entered  a  car  window  is  in- 
sufficient to  raise  a  presurnption  of 
negligence.  Spencer  v.  Chicago,  M. 
&   St.    P.    R.    Co.,    105   Wis.  311,   81 

N.  W.  407- 
Conjecture     as     to     Survivorship. 

See  article  "Death  and  Survivor- 
ship," Vol.  IV. 

Inferences  From  Evidence.  —  As  to 
the  extent  to  which  the  jury  is 
authorized  to  draw  inferences  from 
facts   in  evidence,   see  infra  II,  3. 

10.  McWilliams  v.  Phillips,  71 
Ala.  80. 

Evidence  Equally  Balanced.  —  In 
such  cases  the  verdict  must  be 
against  the  party  on  whom  rests  the 
burden  of  proof. 

United  States.  — Ray  v.  Donnell, 
4  McLean  504,  20  Fed.  Cas.  No. 
11,590;  United  States  v.  Lee  Huen, 
118  Fed.  442. 

Alabama.  —  Pullman  P.  C.  Co.  v. 
Adams,  120  Ala.  581,  24  So.  921,  74 
Am.  St.  Rep.  53,  45  L.  R.  A.  767; 
McWilliams  v.  Phillips,  71  Ala.  80; 
Hawes  v.  Brown,  75  Ala.  385; 
Birmingham  U.  R.  Co.  v.  Hale,  90 
Ala.  8,  8  So.  142,  24  Am.  St.  Rep. 
748. 

Massachusetts.  —  Broult  v.  Han- 
son,  158  Mass.   17,  32  N.   E.  900. 

New  York.  —  Whitlatch  v.  Fidel- 
ity &  C.  Co.,  149  N.  Y.  45,  43  N.  E. 
405. 

Tennessee.  —  Gage  v.  Louisville, 
etc.    R.    Co.,    88    Tenn.    724,    14    S. 

w.  73. 

Few  Cases  Decided  by  Burden  of 
Proof —  "Very  few  cases  are  de- 
cided by  the  burden  of  proof,  be- 
cause the  jury  usually  finds  that  one 
side  or  the  other  has  made  out  the 
best    case."    United    States    v.    Dry 
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Ox   and    Cow   Hides,   25    Fed.    Cas. 

No.    14,995- 
Character  of  the  Tribunal  which 

tries  the  fact,  whether  judge  or  jury, 
has  no  bearing  upon  the  amount  or 
degree  of  proof  required;  it  de- 
pends upon  the  character  of  the  is- 
sue to  be  tried.  Sloan  v.  Becker, 
34  Minn.  491,  26  N.  W.  730. 

11.  No  attempt  is  made  here  to 
collect  the  cases  sustaining  this  ele- 
mentary rule.  And  see  article 
"  Burden  of  Proof."  Vol.  II,  p. 
781.  under  (i).  Hoffman  v. 
Loud,  III  Mich.  156,  69  N.  W. 
231  ("proof  to  a  demonstration 
is  not  required");  Lewis  v.  Mer- 
ritt,  113  N.  Y.  386,  390,  21  N.  E. 
141  (proof  beyond  a  suspicion  un- 
necessary) ;  Carter  v.  Gunnels,  67 
111.  270  (testimony  need  not  be  "ir- 
resistible "). 

12.  California.  —  Hopper  v.  Jones. 
29  Cal.  18. 

Illinois.  —  Way  v.  Harriman,  126 
111.  132,  138,  18  N.  E.  206;  Woods 
V.  Evans,  113  111.  186;  Miner  v. 
Hess,  47  111.   170. 

lozva.  —  Gardner  v.  Weston,  18 
Iowa  533;  Knight  v.  McCord,  63 
Iowa  429,   19  N.  W.   310. 

Kansas.  —  Winston  v.  Burwell,  44 
Kan.  367.  369,  24  Pac.  477,  21  Am. 
St.  Rep.  289. 

Massachusetts.  —  Stockbridge  Iron 
Co.  V.  Hudson  Iron  Co.,  107  Mass. 
290,   316. 

Michigan.  —  McMillan  v.  Bissell, 
63  Mich.  66,  29  N.  W.  737. 

Minnesota.  —  Sloan  v.  Becker,  34 
Minn.  491,  26  N.  W.  730;  Guernsey 
V.  American  Ins.  Co.,   17  Minn.   104. 

North  Carolina.  —  Sallenger  v. 
Perry,  130  N.  C.  134,  41  S.  E.  11. 

Pennsylvania.  —  CuUmans  v.  Lind- 
say, 114  Pa.  St.  166,  6  Atl.  332; 
Burt  V.  Burt,  70  Atl.  710. 

Wisconsin.  —  ]\IcClellan  v.  San- 
ford,  26  Wis.  595.  607. 

13.  See  article  "  Burden  of 
Proof,"  Vol.  II,  p.  784,  under   (2.). 

"  While     courts     have     recognized 
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applied  almost  solely  in  courts  of  equity  where  the  decision  rests, 
finally  in  the  discretion  of  the  judge,  or  in  courts  of  law  passing 
upon  equitable  issues/*  or  in  cases  where  adverse  presumptions 
must  be  overcome."  Moreover,  the  modern  tendency  is  to  regard 
a  preponderance  as  sufficient  in  all  cases,^^  but  also,  to  recognize 
the  fact  that  more  evidence  is  required  in  some  cases  to  generate 
belief  and  to  create  a  preponderance  than  is  required  in  others.^^ 

C.  Applications  of  Rule. —  a.  Where  Adverse  Presumptions 
Exist.  —  Since  to  create  a  preponderance  the  opposing  presump- 
tions as  well  as  the  opposing  evidence  must  be  overcome,^*  it  com- 
monly occurs  that  in  cases  where  adverse  presumptions  exist  more 
evidence  is  required  to  create  a  preponderance  than  is  necessary  in 
other  cases.^* 


parol  agreements  which  vary  the 
terms  of  deeds,  the  quantity  and 
quaHty  of  the  proof  required  to  estab- 
Hsh  such  agreements  is  not  the  mere 
preponderance  required  in  the  ordi- 
nary civil  action,  but  that  degree  of 
proof  required  to  sustain  a  conviction 
in  a  criminal  case."  Enos  v.  Ander- 
son, 40  Colo.  395.  93  Pac.  475- 

Where  a  defense  of  usury  is  made 
the  defendant  can  succeed  only  upon 
clear  and  cogent  .proof  since  he  is 
"  impeaching  his  own  solemn  obliga- 
tions and  denying  the  truth  of  his 
former  statements  and  acts."  Home- 
opathic Mut.  L.  Ins.  Co.  V.  Crane, 
25  N.  J.  Eq.  418. 

14.  See  the  following  articles : 
"  Cancellation  of  Instruments," 
Vol.  II ;  "  Fraud,"  Vol.  VI ;  "  Gifts," 
Vol.  VI;  "Lost  Instruments,"  Vol. 
VIII;  "Mortgages,"  Vol.  VIII; 
"  Specific  Performance,"  Vol.  XI ; 
"Trusts  and  Trustees,"  Vol.  XIII. 

15.  See  infra,  i,  3,  C,  a. 

16.  United  States.  —  Miller  v. 
Steele,  153  Fed.  714,  82  C.  C.  A.  572. 

Georgia.  —  Atlanta  Journal  v.  May- 
son,  92  Ga.  640,  18  S.  E.  loio,  44  Am. 
St.  Rep.  104. 

Iowa.  —  McAnnulty  v.  Seick,  59 
Iowa  586,  13  N.  W.  743. 

Michigan.  —  Fitch  v.  Vatter,  143 
Mich.  568,  107  N.  W.  106;  Aikin  v. 
Weckerly,   19  Mich.  482,  501. 

Nebraska.  —  Schmuck  v.  Hill,  96 
N.  W.  158;  Stall  V.  Jones,  47  Neb. 
706,  66  N.  W.  653 ;  Wylie  v.  Charlton, 
43  Neb.  840,  846,  62  N.  W.  220. 

17.  "  Proof  may  be  required  to  be 
clear  and  convincing  without  tran- 
scending the  rule  of  preponderance." 


Roberge  v.  Bonner,  184  N.  Y.  265, 
y7   N.   E.    1023. 

In  the  case  of  Liberty  v.  Haines, 
103  'Me.  182,  68  Atl.  738,  the  court 
after  an  exhaustive  review  of  the 
cases  concludes  that  while  a  pre- 
ponderance of  the  evidence  only  is 
required,  yet  to  establish  a  preponder- 
ance, the  proof  must  sometimes  be 
clear  and  convincing.  This  case  was 
a  case  to  enforce  a  claim  against  a 
decedent's  estate. 

Preponderance  only  is  necessary 
and  "  the  ordinary  rule  is  not  altered 
because  the  acts  alleged  against  the 
defendant  are  discreditable  or  even 
criminal."  Schmuck  v.  Hill  (Neb.). 
96  N.  W.  158  (libel  case). 

18.  Decker  v.  Somerset  Fire  Ins. 
Co.,  66  Me.  406. 

19.  Connor  v.  Pushor,  86  Me.  300. 
29  Atl.  1083  (presumption  in  favor  of 
record  title)  ;  Doane  v.  Dunham,  64 
Neb.  135,  89  N.  W.  640  (presump- 
tions arising  from  the  express  terms 
of  a  conveyance). 

"  If  there  are  no  opposing  presump- 
tions, a  mere  preponderance  of  evi- 
dence, however  slight,  must  neces- 
sarily turn  the  scale.  .  .  .  But 
where  there  is  an  opposing  presump- 
tion, a  mere  preponderance  of  evi- 
dence is  not  sufficient.  The  strength 
of  the  preponderating  evidence  must 
be  in  proportion  to  the  strength  of 
the  presumption  to  be  overcome.  Or, 
perhaps,  it  is  more  accurate  to  say. 
that  there  is  no  preponderance  un- 
less the  evidence  is  sufficient  to  over- 
come the  opposing  presumptions  as 
well  as  the  opposing  evidence," 
Knowles  v.  Scribner,  57  Me.  495- 
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b.  Proof  of  Probable  Facts.  —  Although  mere  probabilities  can 
never  take  the  place  of  actual  evidence  of  a  fact,-**  and  a  jury  is 
properly  charged  that  it  may  not  base  a  verdict  upon  the  balance 
of  probabilities,^^   still   a  less  amount  of  evidence   will  establish   a 


"  As  an  allegation  of  fraud  is 
against  the  presumption  of  honesty, 
it  requires  stronger  proof  than  if  no 
such  presumption  existed."  Adams 
V.  Thornton,  78  Ala.  489. 

"  In  proportion  as  the  crime  im- 
puted is  heinous  and  unnatural,  the 
presumption  of  innocence  grows 
stronger  and  more  abiding,  and  until 
such  presumption  and  all  counter- 
vailing evidence  are  overborne  with 
satisfactory  evidence  of  guilt,  it  can- 
not be  said  there  is  a  preponderance 
against  the  party  accused. '  Conti- 
nental Ins.  Co.  z^.  Jachnichen,  iiolnd. 
59,  10  N.  E.  636,  59  Am.  Rep.  194. 
And  see  Schmuck  v.  Hill  (Neb.),  96 
N.  W.  158. 

Extra  Amount  Required  Varies 
With  Strength  of  Presumption. 
"  To  create  a  preponderance  of  evi- 
dence, the  evidence  must  be  sufficient 
to  overcome  the  opposing  presump- 
tions as  well  as  the  opposing  evi- 
dence. Presumptions  like  probabili- 
ties, are  of  dififerent  degrees  of 
strength.  To  overcome  a  strong 
presumption  requires  more  evidence 
than  to  overcome  a  weak  one.  To 
fasten  upon  a  man  a  very  heinous  or 
repulsive  act  requires  stronger  proof 
than  to  fasten  upon  him  an  indiffer- 
ent act,  or  one  in  accordance  with 
his  known  inclinations.  To  fasten 
upon  a  man  the  act  of  willfully  and 
maliciously  setting  fire  to  his  own 
buildings  should  certainly  require 
more  evidence  than  to  establish  the 
fact  of  payment  of  a  note,  .  .  . 
because  the  improbability  or  presump- 
tion to  be  overcome  in  the  case  is 
much  stronger  than  it  is  in  the  other. 
Hence  it  can  never  be  improper  to 
call  the  attention  of  the  jury  to  the 
character  of  the  issue,  and  to  remind 
them  that  more  evidence  should  be 
required  to  establish  grave  charges 
than  to  establish  trifling  or  indiffer- 
ent ones.  Such  an  instruction  does  not 
violate  the  rule  that  in  a  civil  suit 
a  preponderance  of  evidence  is  all 
that  is  required."     Decker  v.  Somer- 
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set  Ins.  Co.,  66  Me.  406,  approved  in 
Continental  Ins.  Co.  v.  Jachnichen, 
no  Ind.  59,  10  N.  E.  636,  59  Am. 
Rep.   194. 

20.  Carleton  v.  Davis,  2  Ware  225, 
5  Fed.  Cas.  No.  2,408;  Bowman  v. 
Little,  loi  Md.  273,  290,  61  Atl.  223, 
657,   1084. 

"  Quantative  probability,  however, 
is  only  the  greater  chance.  It  is  not 
proof  nor  even  probative  evidence, 
of  the  proposition  to  be  proved. 
.  .  .  However  confidently  one 
in  his  own  aflfairs  may  base 
his  judgment  on  mere  proba- 
bility as  to  a  past  event;  when 
he  assumes  the  burden  of  es- 
tablishing such  event  as  a  proposi- 
tion of  fact,  as  a  basis  for  a  judg- 
ment of  a  court,  he  must  adduce  evi- 
dence other  than  a  majority  of 
chances."  Day  v.  Boston  &  M.  R., 
96  Me.  207,  52  Atl.  771,  90  Am.  St. 
Rep.  335- 

"  Slight  presumptions,  although 
sufficient  to  excite  suspicion  or  pro- 
duce an  impression  in  favor  of  the 
truth  of  the  facts  they  indicate,  do 
not,  when  taken  singly,  amount  to 
proof,  or  shift  the  burden  of  proof. 
.  .  .  They  must  furnish  more  than 
a  probability  of  the  fact."  Corner  v. 
Pendleton.  8  ]\Id.  3^7,  447. 

"  A  plaintiff  must  establish  his 
claim  with  legal  certainty.  It  is  not 
enough  that  he  made  it  probable." 
Holtzman  v.  Millaudon,  18  La.  Ann. 
29. 

Illustration.  —  Where  it  was 
claimed  that  a  conductor  had  failed  to 
turn  over  to  his  employer  all  the 
money  he  had  collected,  evidence  as 
to  the  amount  collected  by  another 
conductor  who  had  the  same  run  on 
alternate  days,  was  held  properly 
excluded,  as  even  had  it  been  ad- 
mitted a  verdict  based  on  it  would 
not  have  been  warranted,  since  it  in- 
volved nothing  but  a  question  of 
probabilities.  Denver,  etc.  R.  Co.  V. 
Glasscott,  4  Colo.  270. 

21.  See  infra.  I,  3,  D,  c. 
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fact  that  is  intrinsically  probable  than  one  which  is  more  unnatural 
and  unlikely  to  have  occurred.^' 

c.  Proof  of  Improbable  Facts.  —  The  amount  of  evidence  re- 
quired to  create  a  preponderance  where  the  fact  to  be  proved  is 
unusuaP^  or  contrary  to  ordinary  business  usage,=^*  varies  with  the 
degree  of  improbability  of  the  fact.^^ 


22.  People  v.  Donohue.  114  App. 
Div.  830,  100  N.  Y.  Supp.  202 
("  Proof  is  weighed  by  probability 
and  is  tested  by  general  experi- 
ence") ;  Harris  v.  Vanderveer's  Exr., 
21  N.  J.  Eq.  561,  574  ("  the  rules  and 
probabilities  of  human  conduct  should 
not  be  disregarded");  Cass  County 
v.  Green,  66  Mo.  498  ("probability  is 
the  chief  guide  in  placing  a  proper 
estimate  upon  evidence");  Grant  v. 
Bradstreet,  87  Me.  583,  33  Atl.  165 
(probability  of  carrying  out  an  ex- 
pressed intention  noticed)  ;  Adams  z: 
Adams,  17  N.  J.  Eq.  324,  336  (adultery 
more  easily  proved  where  the  adulter- 
ous disposition  is  shown).  And  see 
Roberts  v.  The  St.  James,  20  Fed. 
Cas.  No.  11,914;  Healy  v.  Clark,  120 
N.  Y.  642,  24  N.  E.  316;  Ashe  v. 
Mutual  Lasting  Co.,  42  Fed.  840. 
Infra,  III,  9,  E- 

"  In  weighing  evidence  introduced 
to  prove  or  disprove  a  given 
hypothesis,  the  intrinsic  probability  of 
the  fact  sought  to  be  established  is 
not  to  be  overlooked."  Wood  v. 
Hubbell,  10  N.  Y.  479. 

23.  "  Where  the  improbability 
arises  from  tlie  facts  not  being  in 
accordance  with  those  we  have  pre- 
viously known  and  believed,  it  Vv'ere 
presumptious  to  discredit  them, 
making  one's  own  knowledge  and 
observation  the  exclusive  standard 
of  probability.  But  in  such  cases 
we  require  much  more  cogent  evi- 
dence than  for  statements  that  do 
accord  with  our  previous  knowledge." 
Armstrong    v.    Gage,    25    Grant    Ch. 

(u.  s.)  1, 37. 

24.  "  The  statement  that  the  chat- 
tel mortgage  was  given  to  secure  the 
payment  of  two  notes  of  $600  and 
$1,600.  with  the  understanding  that 
when  less  than  one-third  of  the  debt 
was  paid  the  mortgage  as  to  more 
than  one-half  of  the  property  was  to 
be  released,  was  the  statement  of  a 
very  unusual  transaction  from  a  busi- 

6 


ness  standpoint,  and  would  require 
strong  proof  to  sustain  it."  Fry  v. 
Piersol,   166  Mo.  429,  434,  66  S.  W. 

That  a  widow  lady,  without  money, 
made  improvements  upon  a  poorly 
cultivated  farm  to  the  value  of  $2,000 
to  $2,500  was  said  to  be  highly  im- 
probable and  to  require  clear  and 
creditable  testimony  to  sustain  it. 
Prentiss  v.  Brennan,  4  Grant  Ch. 
(U.  C.)  148,  156. 

"  The  terms  of  the  agreement 
.  .  .  import  a  hard  bargain  and  an 
improbable  one,  which  should  have 
credence  in  nothing  less  than  the 
most  convincing  proofs."  Vreeland 
V.  Vreeland,  53  N.  J.  Eq.  387,  393- 
32  Atl.  3- 

"  A  charge  of  fraudulent  conduct 
so  gross,  so  cunningly  devised,  so  un- 
scrupulously carried  out  and  so  long 
continued,  .  .  .  is  almost  iti- 
creditable.  At  least  to  sustain  it,  it 
must  necessarily  require  to  be  sup- 
ported by  very  strong  and  clear  evi- 
dence." Parker  z:  Kenny,  5  Russ.  & 
G.    (Nova  Scotia)  457,  466. 

25.  The  Florence,  88  Fed.  302,  304 
(proof  of  existence  of  an  obstruction 
to  navigation  in  a  constantly  used 
channel  requires  unusually  strong 
evidence)  ;  People  v.  French,  119  N. 
Y.  496,  498,  23  N.  E.  1058  (strong 
proof  necessary  that  brandy  was 
taken  as  a  medicine  and  not  as  a 
beverage)  ;  Gardner  v.  Gardner,  L- 
,R.,  2  App.  Cas.  (Eng.)  723,  730 
(strong  corroboration  required  of 
statement  that  the  appellant  married 
defendant  after  being  informed  bj" 
her  that  she  had  been  ravished,  with- 
out pursuing  an  inquiry  as  to  the 
identity  of  the  culprit)  ;  Sterrett  v. 
Wright,  27  Pa.  St.  259,  261  ("  a  rich 
man  might  easily  be  supposed  to  have 
given  to  his  son-in-law  what  scarcely 
any  amount  of  evidence  could  make 
us  believe  a  poor  man  had  given  to 
a    stranger").     And    see  —  England. 
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d.  Proof  of  Diffiadt  Facts.  —  While  facts  which  are  from  their 
very  nature  difficult  of  proof  must  nevertheless  be  established  by 
evidence,  yet  they  need  not  be  established  with  that  clearness  of 
proof  which  is  required  where  the  situation  admits  of  easy  proof.^° 

e.  Proof  of  Negative.  —  The  fact  that  it  is  often  impossible  to 
produce  as  clear  and  cogent  proof  of  a  negative  as  it  is  of  an 
affirmative,  and  the  further  fact  that  negative  facts  are  usually 
peculiarly  within  the  knowledge  of  the  adverse  party ,^^  has  led  to 
the  adoption  of  the  rule  that  slight  evidence  only  is  necessary  to 
establish  a  prima  facie  case  which  will  authorize  a  recovery  in  the 
absence  of  countervailing  proof.^^ 


M'Carthy  v.  Judah,  12  Moore  P.  C. 
47,  70,  14  Eng.  Reprint  829. 

Canada.  —  Armstrong  v.  Gage,  25 
Grant  Ch.  i,  37. 

United  States.  — George  T.  Bisel 
Co.  V.  Welsh,  131  Fed.  564;  The 
America,  95  Fed.  191 ;  Smith  v.  Davis, 
34  Fed.  783 ;  The  El  Dorado,  27  Fed. 
762. 

Michigan.  —  Wallace  v.  Harris,  32 
Mich.  380,  395. 

New  York.  —  Home  Ins.  Co.  v. 
Western  Transp.  Co.,  51  N.  Y.  93, 
100. 

"The  measure  of  proof  required 
to  establish  any  proposition  must 
necessarily  vary  with  its  degree  of 
probability."  Haworth  v.  Stark,  88 
Fed.  512. 

26.  Babcock  v.  Chicago  &  N.  W. 
R.  Co.,  62  Iowa  593,  13  N.  W.  740, 
17  N.  W.  909;  Gandy  v.  Chicago  & 
N.  W.  R.  Co.,  30  Iowa  420;  Gallagher 
V.  Crooks,  132  N.  Y.  338,  30  N.  E. 
746  (non-existence  of  distant  rela- 
tives within  the  classes  specified  in 
the  statute  of  distribution).  And 
see  articles  "  Negligence,"  Vol.  VIII, 
p.  867,  note  39;  "Railroads,"  Vol. 
X,  p.  542.  note  33. 

27.  "  The  doctrine  is  well  estab- 
lished that_  slight  proofs  make  out  a 
prima  facie  case  where  a  negative 
is  to  be  proved.  In  all  such  cases 
rebuttal  is  comparatively  easy  and  is 
consequently  of  imperative  obliga- 
tion." Russell  V.  McDowell,  83  Cal. 
70,  23  Pac.  183. 

Rule  Stated. —  "The  rule  of  the 
common  law  as  laid  down  by  Green- 
leaf  and  approved  by  numerous  de- 
cisions of  this  court  is  that  where 
the  subject-matter  of  a  negative 
averment  lies  peculiarly  within  the 
knowledge    of   the    other   party,    the 
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averment  is  taken  as  true  unless 
disproved  by  that  party.  This  rule 
is  applied  to  both  civil  and  crim- 
inal prosecutions  for  a  penalty 
for  doing  an  act  which  the  statutes 
do  not  permit  to  be  done  by  any 
per.'^ons  except  those  who  are  duly 
licensed  therefor,  as  for  selling 
liquors,  exercising  a  trade  or  pro- 
fession, and  the  like.  Prentice  z: 
Crane,  234  111.  302,  84  N.  E.  916. 
And  see  infra,  I,  3,  C,  g. 

28.  United  States.  —  United  States 
V.  South  C.  C.  &  T.  Co.,  18  Fed. 
273- 

Illinois.  —  Cole  v.  Cole,  153  111. 
585.  38  N.  E.  703;  Schmisseur  v. 
Beatrie,  147  111.  210,  35  N.  E.  525 ; 
Behrensmeyer  v.  Kreitz,  135  111.  591, 
627,  26  N.  E.  704;  Dorsey  v.  Brig- 
ham,  177  111.  250,  52  N.  E.  303,  69 
Am.  St.  Rep.  228,  42  L.  R.  A.  809; 
Rexroth  v.  Schein,  206  111.  80,  69 
N.  E.  240;  Vigus  V.  O'Bannon,  118 
111.  334,  8  N.  E.  778. 

Indiana.  —  Compton  v.  Benham 
(Ind.   App.),  85   N.   E.  365. 

lozi'a.  —  Barnes  v.  Barnes,  90  Iowa 
282,  57  N.  W.  851. 

Louisiana.  —  King  v.  Atkins,  33 
La.  Ann.  1057;  Phelps  v.  Hughes,  i 
La.  Ann.  320. 

Massacliusetts  —  Com.  v.  Bradford, 
9  Mete.  268. 

Michigan.  —  Young  r.  Stephens,  g 
^lich.  500. 

i\cw  York.  —  People  v.  Pease,  27 
N.  Y.  45,  84  Am.  Dec.  242. 

South  Carolina.  —  Information  v. 
Oliver,  21   S.   C.  318. 

Vermont.  —  Thayer  v.  Viles,  23 
Vt.  494. 

And  see  article  "  Burden  ok 
Proof,"  Vol.  II,  p.  782.  under   (D). 

"  Full  and  conclusive  proof,  how- 
ever,  where  a  parly  has  the  burden 
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f.  Ezndence  Controlled  by  a  Single  Party.  —  Where  all  the  evi- 
dence is  for  any  reason  within  the  exclusive  control  of  one  party, 
more  is  required  to  establish  a  preponderance  in  his  favor,  than  in 
the  ordinary  case.^^  A  well  known  illustration  of  this  rule  is  often 
found  in  the  proof  of  claims  against  the  estate  of  a  decedent.^" 

g.  Facts  Peculiarly  Within  Knozdedge  of  Adverse  Party. 
Where  the  facts  are  peculiarly  within  the  knowledge  of  the  adverse 
party,  slight  evidence  will  establish  the  fact,  at  least  prima  facie.^^ 

h.  Crime  in  Civil  Actions.  —  The'  amount  of  proof  required 
where  a  criminal  act  is  alleged  in  a  civil  suit  is  discussed  else- 
where in  this  work.^^  But  we  may  note  here,  however,  that  the 
decided  weight  of  authority  and  the  general  tendency  of  the  later 
decisions  is  to  require  a  preponderance  of  the  evidence^^  merely, 


of  proving  a  negative,  is  not  re- 
quired, but  even  vague  proof,  or 
such  as  renders  the  existence  of  the 
negative  probable,  is  in  some  cases 
sufficient  to  change  the  burden  to 
the  other  party."  Beardstown  v. 
Virginia,  76  111.  34,  44. 

29.  Wylie  v.  Charlton,  _  43  Neb. 
840.  62  N.  W.  220  (parol  gift  by  de- 
cedent) ;  Cosnahan  v.  Grice,  15 
Moore,  215,  223,  15  Eng.  Reprint 
476  (gift  causa  mortis)  ;  The  Java, 
6  Ben.  245,  13  Fed.  Cas.  No.  7,232 
(where  in  a  collision  at  sea,  all  on 
board  one  vessel  are  lost,  clear  proof 
is  required  of  facts  inculpating  the 
lost  vessel)  ;  The  Columbia,  27  Fed. 
704  (same)  ;  Hamlin  v.  Stevens,  177 
N.  Y.  39,  69  N.  E.  118  (oral  contract 
to  devise  property). 

"  Where  an  account  of  circum- 
stances leading  to  a  loss  is  entirely 
within  the  control  of  one  side  of  a 
controversy,  there  is  more  of  a  bur- 
den upon  such  party  than  where  the 
matter  has  been  open  to  the  other 
side  for  an  ascertainment  of  the 
facts."     The    Manitou,    116   Fed.    60. 

"  The  defense  of  want  of  knowl- 
edge on  the  part  of  one  charged 
with  laches  is  one  easily  made,  easy 
to  prove  by  his  own  oath,  and  hard 
to  disprove."  Foster  v.  Mansfield, 
etc.  R.  Co.,  146  U.  S.  88,  99,  and  see 
Halstead  v.  Grinnan,  152  U.  S.  412; 
Storrs  V.  Barker,  6  Johns.  Ch.  (N. 
Y.)  166;  Wetzel  v.  Minnesota  R. 
Trans.  Co.,  65  Fed.  23. 

"  The  defense  (of  prior  use  in  a 
patent  case)  must  be  established  be- 
yond a  reasonable  doubt.  The  rea- 
son for  the  rule  is  obvious.  It  is 
so  easy  to   fabricate  or  color  testi- 


mony which  lies  almost  wholly  in 
the  control  of  the  party  producing 
it."     Young  V.  Wolfe.   120  Fed.  956. 

30.  See  article  "  Executors  and 
Administrators/'  Vol.  V,  p.  420, 
under  B,  Infra,  III,  6,  G,  a,  (2). 
(C). 

31.  Dederich  v.  McAllister,  49 
How.  Prac.  (N.  Y.)  351,  and  see 
supra,  I,  3,  C,  e. 

"  It  must  be  remembered  that  the 
authority  of  these  persons  and  their 
powers  were  facts  peculiarly  within 
the  knowledge  of  the  defendant, 
and  therefore  slight  evidence  only 
on  the  part  of  the  plaintiff  was  nec- 
essary to  call  upon  the  defendant  to 
show  the  true  relation  they  bore  to 
the  company."  Nutting  v.  Kings 
Co.  El.  R.  Co.,  21  App.  Div.  72,  47 
N.  Y.  Supp.  327. 

32.  See  article  "  Burden  op 
Proof,"  Vol.  II,  p.  787,  under  (3). 

33.  United  States.  —  United  States 
V.  Shapleigh,  54  Fed.  126,  4  C.  C.  A. 

237- 

Colorado.  —  Brown  v.  Tourtelotte, 
24  Colo.  204,  50  Pac.  195  (forgery)  ; 
Smith  V.  Smith,  16  Colo.  App.  333, 
65  Pac.  401  (trespass  made  a  mis- 
demeanor by  statute). 

Georgia.  —  Atlanta  Journal  v.  May- 
son,  92  Ga.  640,  18  S.  E.  loio,  44 
Am.  St.  Rep.  104. 

lozva.  —  Riley  v.  Norton,  65  Iowa 
306,  21   N.  W.  649. 

Maine.  —  Knowles  v.  Scribner,  57 
Me.  495  (overriding  Thayer  v. 
Boyle,  30  Me.  475). 

Massachusetts.  —  Gordon  v.  Parm- 
elee,  15  Gray  413. 

Michigan.  —  Baird     v.    Abbey,    73 
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and  not  as   in   earlier  cases   proof  beyond   a  reasonable  doubt.^* 
D.  What    Is    a    Pxieponderanck.  —  a.  In    General.  —  By    the 
term  preponderance  of  the  evidence,  is  merely  meant  the  greater 
weight  of  evidence.^^ 


Mich.  347,  354,  41  N.  W.  272 ;  Elliott 
V.  Van   Buren,  33   Mich.  49. 

Missouri.  —  Marshall  v.  Thames 
Fire  Ins.  Co.,  43  Mo.  586;  Roths- 
child V.  American  Cent.  Ins.  Co.,  62 
Mo.  356;  Edwards  v.  Knapp  &  Co., 
97  Mo.  432,  10  S.  W.  54  (slander), 
overruling  Polston  v.  See,  54  ]\Io. 
291. 

New  Jersey.  —  Blackmore  v.  Ellis. 
70  N.  J.  L.  264.  57  Atl.   1047. 

New  York.  —  Kurz  v.  Doerr,  180 
N.  Y.  88,  72  N.  E.  926,  105  Am.  St. 
Rep.  716;  Dean  v.  Raplee.  145  N. 
Y.  319,  39  N.  E.  952;  People  v. 
Briggs,  114  N.  Y.  56,  20  N.  E.  820. 

Ohio.  —  Jones  v.  Greaves,  26 
Ohio  St.  2;  Lyon  v.  Fleahmann, 
34  Ohio  St.  151";  Bell  v.  McGinness, 
40  Ohio  St.  204,  20  Am.  Rep. 
673. 

Vermont.  —  Currier  v.  Richard- 
son, 63  Vt.  617,  22  Atl.  625. 

Wisconsin.  —  Blaeser  v.  Milwau- 
kee, etc.   Ins.   Co.  S7  Wis.  31. 

Eeason   of   the   Rule "  To   hold 

in  a  civil  action  where  the  defend- 
ant's liability  flows  from  an  act 
which  involved  a  felony  or  other 
criminal  offense,  a  greater  degree  of 
certainty  is  necessary  than  would  be 
required  where  crime  had  not  been 
committed,  is  to  place  the  greater 
wrongdoer  in  a  position  of  greater 
security,  and  to  deprive  the  person 
wronged  of  the  right  that  would  be 
accorded  to  him  against  a  less  crim- 
inal defendant.  Against  the  propo- 
sition that  there  can  be  such  a  dis- 
tinction favorable  to  the  criminal, 
common  sense  and  natural  justice 
revolt."  United  States  Express  Co. 
V.   Donohoe,  14  Out.  2,2,2,. 

Presumption  of  Innocence  obtains 
however,  in  the  civil  action  and  the 
evidence  must  be  such  as  to  over- 
come this  presumption.  Somerset 
Co.  Mut.  F.  Ins.  Co.  v.  Usaw,  112 
Pa.  St.  80,  4  Atl.  355;  Sparta  v. 
Lewis,  91  Tenn.  370,  23  S.  W.  182. 
Contra,  Kurz  v.  Doerr,  180  N.  Y. 
88,  72  N.  E.  926,  105  Am.  St.  Rep. 
716. 

34.     Fowler   v.   Wallace.    131    Ind. 
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347,  31  N.  E.  53  (but  comt^are  Con- 
tinental Ins.  Co.  V.  Jachnichem,  lio 
Ind.  59,  10  N.  E.  636.  59  Am.  Rep. 
194)  ;  Merk  v.  Gelzhaeuser,  50  Cal. 
631 ;  Williams  v.  Dickenson,  28  Fla. 
90,  9  So.  847. 

"  The  rule  in  Illinois,  except  as 
modified  by  statute  in  actions  of 
slander  or  libel,  is  that  when  a  crim- 
inal offense  is  charged  in  the  plead- 
ings, and  must  be  established  either 
to  sustain  the  cause  of  action  or 
maintain  the  defense,  the  presump- 
tion of  innocence  arises,  and  the 
crime  charged  must  be  proven  by 
evidence  which  removes  every  rea- 
sonable doubt  of  guilt."  People  v. 
vSullivan,  218  111.  419,  75  N.  E.  1005. 

35.  Delazvare.  —  Weisman  v.  Com- 
mercial F.  Ins.  Co.,  3  Penne.  224,  50 
Atl.  93 ;  Heidelbaugh  v.  People's  R. 
Co..  65  Atl.  587. 

Georgia.  —  Supreme  Conclave  K. 
of  D.  V.  Wood,  120  Ga.  328,  47  S. 
E.  940. 

Illinois.  —  Ewen  v.  Wilbor,  208 
111.  492,  70  N.  E.  575- 

Indiana.  —  Nickey  v.  Steuder,  164 
Ind.   189,  72  N.  E.   117. 

Indian  Territory.  —  Atoka  Coal  & 
:\I.  Co.  V.  Miller,  7  Ind.  Ter.  104, 
104  S.  W.  555. 

Nevada.  —  Devencenzi  v.  Cassin- 
elli,  28  Nev.  222,  81  Pac.  41. 

Texas.  —  Western  Union  Tel.  Co. 
V.  James,  31  Tex.  Civ.  App.  503,  y^ 
S.  W.  79- 

Wisconsin.  —  Thomas  v.  Paul,  87 
Wis.  607,  58  N.  W.  103 1 ;  Button  v. 
Metcalf,  80  Wis.  193,  197,  49  N.  W. 
809. 

Other     Definitions "  The     term 

*  preponderance  of  the  evidence ' 
suggests  the  quality  of  outweighing 
in  convincing  power.  So  it  means 
preponderance  in  the  convincing 
power  of  the  evidence."  Grotjan  v. 
Rice,   124  Wis.  253,   102  N.  W.  551. 

"  Preponderance  is  something  more 
than  weight.  It  is  a  superiority  of 
weight,  outweighing."  Shinn  v.  Tuck- 
er, 27  Ark.  580,  588. 

By  fair  preponderance  is  meant 
"  such    evidence    as,    v/hen    weighed 


WEIGHT  AND  EFFECT  OF  EVIDENCE. 


b.  Limitations  on  This  Deiimtion.  —  In  a  few  states,  the  general 
rule  that  a  bare  preponderance  of  the  evidence,  as  thus  defined, 
IS  sufficient,3«  seems  not  to  be  in  entire  accord  with  the  decisions' 
which  require  not  only  that  the  evidence  of  the  prevailing  partv 
must  outweigh  that  of  his  opponent  but  must  of  itself  be  sufficient 
to  convince   the   jury  of  the  truth  of  the  alleged   fact,^^   but  the 


with  that  which  is  offered  to  oppose 
it,  has  more  convincing  power  in  the 
minds  of  the  iury."  Strand  7\  C. 
&  W.  M.  R.  Co.,  67  Mich.  380,  34 
N.  W.  712. 

By  preponderance  is  meant  "  that 
the  testimony  adduced  by  one  side 
is  more  creditable  and  conclusive 
than  that  of  the  other,  and  that  it 
sufficiently  outweighs  the  opposing 
evidence  to  satisfy  the  jury  that  a 
certain  fact  is  true  rather  than  the 
reverse."  Cartlich  v.  Aletropolitan 
St.  R.  Co.,  129  Mo.  App.  721,  108 
S.  W.  585. 

"The  capacity  of  the  s-ubmitted 
testimony  to  enforce  belief  on  the 
arbiter  to  whom  it  is  submitted  is 
the  touchstone  of  preponderance,  as 
applied  to  the  testimony  of  wit- 
nesses." McKee  v.  Verdin,  96  Mo. 
App.  268.  70  S.  W.  154. 

"  Belief  generated  from  the  weight 
of  the  evidence  "  creates  a  prepon- 
derance. Turner  v.  Hardin,  80  Iowa 
691,  45  N.  W.  758;  Goldthorp  v. 
Goldthorp,  115  Iowa  430,  437,  88  N. 
W.  944. 

"  When  I  say  '  preponderance  of 
evidence  '  I  do  not  mean  preponder- 
ance in  amount;  I  mean  its  weight 
taken  in  connection  with  the  in- 
trinsic probabilities  —  the  natural' 
course  of  things  under  the  circum- 
stances." Lee  V.  Guardian  Life  Ins. 
Co.,    15   Fed.   Cas.    No.  8.190. 

"  Preponderance  "  Does  Not  Refer 
to  the  Effect  of  the  Evidence Pre- 
ponderance merely  means  the  great- 
er weight  of  evidence  and  an  in- 
struction which  defines  it  as  "  testi- 
mony of  such  superior  weight  and 
convincing  force  as  satisfies  the 
mind  of  its  truth,  is  erroneous  as 
referring  to  the  effect  of  the  evi- 
dence rather  than  to  the  quantit}^ 
Bryan  v.  Chicago,  etc.  R.  Co.,  63 
Iowa  464,    19   N.   W.  295. 

Instruction  that  a  preponderance 
of  evidence  meant  more  and  bet- 
ter evidence  inaccurate.  "It  is  a 
fulfillment  of  the  rule  if  the  evidence 


01  one  siae  outweigns  tnat  ot  the 
other,  without  adding  the  qualities 
of  bulk  and  quality."  Boyer  v. 
Broffey,    109  111.   App.  94. 

36.  Jessen  v.  Donahue  (Neb.), 
96  N.  W.  639;  Donley  v.  Dougherty, 
174  III.  582,  51  N.  E.  714;  Hodges 
T.  Southern  R.  Co.,  122  N.  C.  992, 
29  S.  E.  939;  Bergin  v.  State,  31 
Ohio  St.  Ill ;  Chapman  v.  McAdams, 
I   Lea    (Tenn.)   500. 

"  When  the  equilibrium  of  proof 
is  destroyed,  it  matters  not  how 
slightly  the  jury  in  a  civil  action 
are  warranted  in  rendering  a  verdict 
in  favor  of  the  side  to  w^hich  the 
beam  tilts."  Bauer  Groc.  Co.  v. 
Sanders.  74  Mo.  App.  657,  660. 

Instruction  allowing  a  recovery 
"  if  the  evidence  '  bearing  upon 
the  plaintiff's  case  preponderates  in 
his  favor,  although  but  slightlj',' " 
not  erroneous,  but  not  strongly  ap- 
proved. Chicago  Union  Tract.  Co. 
V.  Lawrence.  113  111.  App.  269,  273. 
"  A  bare  preponderance  is  suffi- 
cient, though  the  scales  drop  but  a 
feather's  weight  in  his  favor."  Leg- 
gett  V.  Illinois  Cent.  R.  Co.,  72  111. 
App.   577. 

"  If  the  testimony  of  the  plaintiff 
outweighs  that  of  the  defendant,  if 
only  enough  to  turn  the  scales,  your 
verdict  must  be  for  the  plaintiff." 
Telford  v.  Frost,  76  Wis.  172,  44  N. 
W.  835. 

37.  Brooke  v.  Scoggins,  4  Fed. 
Cas.  No.  1,936;  Dunbar  v.  McGill. 
64  Mich.  676,  31  N.  W.  578;  Gores 
V.  Graff,  77  Wis.  174,  180,  46  N.  W.  ■ 
48;  Alabama  Min.  R.  Co.  v.  Marcus, 
115  Ala.  389,  22  So.  135;  Lexington 
Ins.  Co.  V.  Paver.  16  Ohio  324,  332; 
Standard  Mach.  Co.  v.  Holton,  84 
Ga.  592,  10  S.  E.  1016. 
_  "While  it  is  stated  that  the  plain- 
tiff's case  must  be  proved  by  a  fair 
preponderance  of  evidence  "the  in- 
struction seems  to  say  that  by  a  fair 
preponderance  is  meant  only  a  little 
more  evidence  in  weight  than  the 
defendant's      evidence      can      fairly 
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answer  to  this  is  that  if  the  party  having  the  burden  of  proof 
fails  to  make  out  a  prima  facie  case,  there  is  no  question  for  the 
jury.  These  jurisdictions  require  the  evidence  to  be  such  as  to 
"  satisfy  "  or  "  reasonably  satisfy  "  the  jury.^^ 

c.  Balance  of  Probabilities.  —  A  preponderance  of  the  evidence 
is  not  necessarily  established  when  the  balance  of  probabilities  is 
ascertained.^^  The  jury  should  not  be  charged  to  base  their  ver- 
dict upon  the  balance  of  probabilities.*** 


claim,  and  leaves  out  of  sight  or 
minimizes  the  important  considera- 
tion that  the  plaintiff's  evidence 
must  be  sufficient  in  convincing 
power  to  satisfy  the  jury  of  the  ex- 
istence of  the  facts  which  in  law 
justify  the  plaintiff's  recovery  be- 
fore he  can  be  entitled  to  a  verdict. 
On  the  idea  of  this  instruction,  a 
case  too  weak  to  stand  alone  when 
unopposed  by  a  defense  may  become 
invigorated  and  helped  out  by  a  still 
weaker  defense."  Guinard  v.  Knapp- 
Stout  &  Co.,  95  Wis.  482,  70  N.  W. 
671. 

"  Proof  of  a  fact  may  tend  to 
show  the  existence  of  a  fact,  indeed 
may  preponderate  over  all  testimony 
to  the  contrary,  and  yet  be  entirely 
insufficient  to  prove  such  other  fact." 
Heath  v.  Paul,  81  Wis.  532,  51  N. 
W.  876. 

"  Courts  and  juries  should  rather 
weigh  than  count  the  testimony  of 
witnesses,  anct  a  decree  or  verdict 
should  never  be  found  by  them  on 
a  mere  preponderance  which  fails 
to  produce  a  proper  conviction  or 
satisfaction  in  their  minds."  Life 
Assn.  of  America  v.  Neville,  72  Ala. 
517,  521. 

38.  See  infra,  notes  43  and  46. 

39.  "  Upon  weighing  probabilities, 
it  might  be  found  that  there  was  the 
preponderance  of  a  slight  probability 
in  favor  of  one  of  the  parties  but 
not  of  that  decided  character  to  sat- 
isfy the  mind  that  the  right  was 
with  that  party.  The  ^evidence 
should  so  preponderate  in  favor 
of  the  party  for  whom  the  verdict 
is  rendered,  as  to  satisfy  the  jury 
that  he  is  entitled  to  it."  Parker 
V.  Johnson,  25  Ga.  576,  s8s. 

"The  jury  are  not  warranted  in 
finding  a  fact  established  by  a  great- 
er probability  unless  also,  the  evi- 
dence satisfies  them  that  the  fact  ex- 
ists.    The    conclusion    that    it    exists 


may  be  drawn  from  a  preponderance 
of  probabilities  in  its  favor,  but  the 
probabilities  must  be  such  that  the 
conclusion  may  be  and  is  drawn,  or 
it  is  not  proved."  Dunbar  v.  Mc- 
Gill,  64  Mich.  676,  682,  31  N.  W.  578. 

40.  Chicago  v.  Webb,  102  111. 
App.  232;  Warner  v.  Crandall,  65 
111.  195;  Butler  V.  Chicago,  etc.  R. 
Co.,  71  Iowa  206,  32  N.  W.  262; 
King  V.  Davis,  61  Hun  627,  16  N. 
Y.  Supp.  427. 

But  see  the  following  cases : 

United  States.  — The  George  L. 
Garlick,  88  Fed.  553. 

California. —  Murphy  v.  Water- 
house,  113  Cal.  467,  45  Pac.  866,  54 
Am.  St.  Rep.  365. 

Delaware.  —  Green  v.  Maloney,  7 
Houst.  22,  24. 

Illinois.  —  Crabtree  v.  Reed,  50  111. 
206. 

Michigan.  —  Hoffman  v.  Loud,  ill 
Mich.  156,  69  N.  W.  231 ;  Strand  v. 
Chicago,  etc.  R.  Co.,  67  Mich.  380, 
34  N.  W.  712. 

New  Hatnpshire.  —  Felch  v.  Con- 
cord R.  Co.,  66  N.  H.  318,  29  Atl. 

557- 

New  York.  —  Sommer  v.  Oppen- 
heim,  19  Misc.  605,  44  N.  Y.  Supp. 
396;  Morris  v.  Talcott,  96  N.  Y.  100. 

Pennsylvania.  —  G  o  1  d  s  t  rohm  v. 
Stinner,  155  Pa.   St.  28,  25  Atl.  765. 

South  Carolina.  —  Groesbeck  v. 
Marshall,  44  S.  C.  538,  545,  22  S.  E. 

743- 

"  The  phrase  '  balance  of  probabil- 
ities,'  used  by  the  judge  in  his  in- 
structions as  equivalent  to  the 
words  '  preponderance  of  proof,' 
has  no  well-settled  or  clearly  de- 
fined meaning.  It  is  at  best  a  vague 
and  indefinite  phrase,  and  would 
rather  lead  the  jury  to  infer  that 
they  might  form  their  verdict  on  a 
guess  at  the  truth,  gathered  from 
the  evidence,  than  on  a  real  solid 
conviction  of  it,  founded  on  a  care- 
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d.  Instructions  Examined.  —  The  use  of  any  word  to  qualify  the 
term  *'  preponderance,"  in  a  charge  to  the  jury,  has  been  held 
error;"  in  any  event,  the  use  of  new  and  unfamiliar  terms  to 
characterize  the  degree  of  preponderance  is  fraught  with  great 
danger  and  uncertainty.^-  Some  cases  require  the  jury  to  be  "  sat- 
isfied "  by  a  preponderance  of  the  evidence  ;*^  in  others  this  is  re- 


ful  scrutiny  and  examination  of  the 
proof."  Haskins  v.  Haskins,  9  Gray 
(Mass.)    390. 

"  We  do  not  understand  that  it  is 
the  province  of  the  court  to  direct 
the  jury  what  is  or  is  not  probable. 
It  is  the  duty  of  the  jury  to  de- 
termine as  best  they  can  which 
theory  is  supported  by  a  preponder- 
ance of  the  evidence,  and  not  which 
is  probably  true."  Butler  v.  Chicago 
&  N.  W.  R.  Co.,  71  Iowa  206,  32  N. 
W.  262. 

41.  Link  V.  Campbell,  72  Neb. 
307,  100  N.  W.  409,  104  N.  W.  939; 
Cabell  V.  Menczer  (Tex.  Civ.  App.), 
35  S.  W.  206;  Adams  v.  Eddy  (Tex. 
Civ.  App.).  29  S.  W.  180;  Atkinson 
V.  Reed  (Tex.  Civ.  App.),  49  S.  W. 
260;  Lantry  Sons  v.  Lourie  (Tex. 
Civ.  App.),  58  S.  W.  837. 

No  Degrees  of  Preponderance. 
"  There  are  no  degrees  in  prepon- 
derance, within  the  rule  under  con- 
sideration, and  the  opinion  of  the 
jury  cannot  be  fettered  by  grades 
in  preponderance,  or  degrees  in  the 
weight  of  the  evidence.  If  it  pre- 
ponderates at  all,  it  is  sufficient." 
Russell  V.  Russell,  6  Ohio  C.  C.  294. 

42.  "  Efforts  to  state  elementary 
principles  in  ways  not  found  in  the 
books  are  quite  liable  to  work  harm. 
The  better  way  is  not  to  depart 
from  those  definitions  which  have 
received  judicial  approval."  Grot- 
jan  V.   Rice,    124  Wis.   253,   102   N. 

W.  551. 

"  It  is  usually  unfortunate  to  em- 
ploy qualifying  words  when  defin- 
ing the  necessity  for  a  preponder- 
ance of  evidence,  when  it  is  possible 
that  the  terms  employed  may  lead 
the  jury  to  draw  the  inference  that 
something  more  than  a  mere  pre- 
ponderance is  required."  Hoffman 
V.  Loud,  III  Mich.  156,  69  N.  W. 
231. 

In  Largeant  v.  Beard  (Tex.  Civ. 
App.),  53  S.  W.  90,  the  court  said: 
"  We  think  it  best  that  trial  judges 
should  merely  state  the  rule  as  to 


the  preponderance  of  evidence  and 
confine  themselves  to  the  general 
rule  that  the  jury  are  the  judges  of 
the  weight  of  the  testimony  and  of 
the  credibility  of  the  witnesses  as  an 
elaboration  upon  these  rules  is  more 
apt  to  confuse  than  to  intelligently 
guide   them." 

43.  United  States.  —  Robinson  v. 
Gallier,  .2  Woods  178,  20  Fed.  Cas. 
No.   11,951. 

Ca/i'/orHia.  —  Treadwell  v.  Whit- 
tier,  80  Cal.  574,  22  Pac.  266,  13  Am. 
St.  Rep.  175.  5  L-  R-  A.  498. 

Missouri.  —  Braddy  v.  Kansas 
City,  etc.  R.  Co.,  47  Mo.  App.  519. 

North  Carolina.  —  Neal  v.  Fesper- 
man,  46  N.  C.  (i  Jones'  L.)  446; 
Rippey  v.  Miller,  46  N.  C.  (i  Jones' 
L.)  479- 

South  Carolina.  —  Bodie  v.  Charles- 
ton, etc.  R.  Co.,  61  S.  C.  468,  487,  39 

S.  E.  715- 

Wisconsin.  —  Pelitier  v.  Chicago, 
etc.  R.  Co.,  88  Wis.  521,  60  N.  W. 
250;  Beery  v.  Chicago  &  N.  W.  R. 
Co.,  73  Wis.  197,  40  N.  W.  687; 
Knopke  v.  Germantown  Ins.  Co.,  99 
Wis.  289,  74  N.  W.  795;  Thomas  v. 
Paul,   87   Wis.   607,  613,   58   N.   W. 

1031. 

"The  court  obviously  meant  no 
more  than  that  the  defendant  should 
establish  that  fact  by  what  the  jury 
should  deem  to  be  the  weight  of  the 
evidence."  Lindsley  v.  Chicago,  etc. 
R.  Co.,  36  Minn.  539,  543.  33  N.  W. 
7,  I  Am.  St.  Rep.  692  (holding 
word  "satisfied"  in  an  instruction, 
proper). 

Type  of  Correct  Instruction. 
"The  jury  should  be  told  in  terms 
or  in  effect:  you  should  find  accord- 
ing as  you  shall  be  satisfied  of  the 
truth  of  the  matter  in  controversy 
by  a  preponderance  of  the  evidence. 
If  it  is  deemed  best  to  give  greater 
definiteness  to  the  term  '  satisfied ' 
it  is  best  to  say,  and  if  requested  to 
do  so  the  court  should  say:  Be- 
fore finding  in  favor  of  the  party 
on  whom  the  burden  of  proof  rests 
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garded  as  requiring  too  much  proof  ;**  "  reasonably  satisfy  "  has 
been  held  improper*^  and  in  other  cases,  proper.*"  So  the  term 
"  fair  preponderance  "  has  been  held  both  proper*^  and  erroneous.** 
A  "  clear  preponderance "  requires  too  much/'*  as  do  the  terms, 


to  establish  any  fact,  you  should  be 
satisfied  of  the  existence  thereof 
to  a  reasonable  certainty.  If  it  is 
thought  best  to  explain  the  meaning 
of  the  term  *  preponderance  of  the 
evidence '  or  if  requested  to  do  so, 
the  court  should  define  it  in  terms 
or  in  effect,  as  outweighing  in  con- 
vincing force,  not  merely  as  '  that 
evidence  which  convinces  your 
minds  and  judgments'  though  by  a 
deductive  process  of  reasoning  that 
may  be  true."  Grot j an  v.  Rice,  124 
Wis.  253,  102  N.  W.  551. 

44.  Arkansas.  —  Arkansas  M.  R. 
Co.  V.  Canman,  52  Ark.  517,  523,  13 
S.  W.  280 ;  Shinn  v.  Tucker,  37  Ark. 
580.  588. 

Illinois.  —  Sonnemann  v.  Mertz, 
221  111.  362,  77  N.  E.  550;  Brent  v. 
Brent,  14  111.  App.  256;  Herrick  v. 
Gary,  83  111.  85;  Stratton  v.  Cent. 
City  Horse  R.  Co.,  95  III  25  ;  Ruff  v. 
Jarrett,  94  111.  475 ;  Brady  v.  Mangle, 
109  111.  .A.pp.  172;  Hoener  v.  Koch, 
84  111.  408. 

lo-oja.  —  Frick  v.  Kabaker,  116 
Iowa  494.  90  N.  W.  498;  Jerolman 
V.  Chicago  G.  W.  R.  Co..  108  Iowa 
177,  78  N.  W.  85s;  Rosenbaum 
Bros.  V.  Levitt,  109  Iowa  292,  80  N. 
W.  393. 

North  Carolina.  —  McMillan  z'. 
Baxlev.  112  N.  C.  578,  585,  16  S.  E. 
845. 

0/r?o.  —  Kelch  v.  State,  55  Ohio 
St.  146,  153,  45  N.  E.  6,  60  Am.  St. 
Rep.  680. 

Texas.  —  Baines  v.  Ullmann,  71 
Tex.  529,  9  S.  W.  543 ;  ^^lissouri 
Pac.  R.  Co.  V.  Bartlett,  81  Tex.  42, 
16  S.  W.  638;  O'Connell  v.  Storey 
(Tex.  Civ.  App.),  105  S.  W.  1174; 
Mixon  V.  Farris,  20-  Tex.  Civ.  App. 
253,  48  S.  W.  741 ;  Collins  v.  Clark, 
30  Tex.  Civ.  App.  341,  72  S.  W.  97; 
Moore  v.  Stone  (Tex.  Civ.  App.), 
36  S.  W.  909;  Emerson  v.  Mills,  83 
Tex.  385,-  18  S.  W.  805;  Willis  v. 
Chowning,  90  Tex.  617,  625,  40  S. 
W.  395.  59  Am.  St.  Rep.  842;  Gulf, 
etc.  R.  Co.  V.  Condra.  36  Tex.  Civ. 
App.  ".h.  82  S.  W.  528. 
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45.  Ball  V.  ]Marquis  (Iowa),  92 
N.  W.  691. 

46.  In  Alabama  the  standard  in- 
struction requires  the  jury  to  be 
"  reasonably  satisfied  and  convinced." 
Louisville  &  N.  R.  Co.  v.  White,  100 
Fed.  239,  40  C.  C.  A.  352  (applying 
Alabama  law)  ;  Alabama  M.  R.  Co. 
v.  Marcus,  115  Ala.  389,  22  So.  135; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Hen- 
son,  132  Ala.  528,  31  So.  590;  Tor- 
rey  v.  Burney,  113  Ala.  496,  21  So. 
348;  Row^e  V.  Baber,  93  Ala.  422,  8 
So.  864;  Alabama  Great  So.  R.  Co. 
V.  Burgess,  119  Ala.  555,  564,  25  So. 
251,  72  Am.  St.  Rep.  943;  Wilcox  v. 
Henderson,  64  Ala.  535,  543 ;  Battles 
V.  Tallman,  96  Ala.  403,  11  So. 
247;  Wilkinson  v.  Searcy,  76 
Ala.  176;  Arndt  v.  Cullman. 
132  Ala.  540,  31  So.  478,  90 
Am.  St.  Rep.  922;  ^klcBride  v. 
Sullivan  (Ala.),  45  So.  902;  Mor- 
row V.  Campbell,  118  Ala.  330,  24 
So.  852;  Carter  v.  Fulgham,  134 
Ala.  238,  32  So.  684;  Dorough  v. 
Harrington,  148  Ala.  305,  42  So. 
557;  Eagle  Iron  Co.  v.  Baugh,  147 
Ala.  613,  41  So.  663 ;  Coghill  v.  Ken- 
nedy, 119  Ala.  641,  24  So.  459. 

"  Reasonably  Certain  "  approved. 
Beery  v.  Chicago  &  N.  W.  R.  Co., 
72,  Wis.  197,  40  N.  W.  687.  But  see 
Leggett  V.  Illinois  Cent.  R.  Co..  72 
111.  App.   577- 

47.  Jamison  v.  Jamison,  113  Iowa 
720,  84  N.  W.  705 ;  Zonker  v. 
Cowan,  84  Ind.  395 ;  Evans  v.  IMont- 
gomery,  95  Alich.  497,  55  N.  W.  362 ; 
]\Iurray  v.  Baird.  65  Neb.  427,  91 
N.  W.  278;  Attschuler  v.  Coburn, 
38  Neb.  881,  57  N.  W.  836;  Dunbar 
V.  Briggs,  18  Neb.  94,  24  N.  W. 
449;  Bryan  v.  Chicago,  etc.  R.  Co., 
63   Iowa  464,    19   N.    W.   295. 

48.  Travelers'  Ins.  Co.  v.  Rosch, 
23  Ohio  C.  C.  491,  3  Ohio  C.  C. 
(N.  S.)  156;  Russell  V.  Russell,  6 
Ohio  C.  C  294;  Effinger  v.  State,  9 
Ohio  C.  C.  376;  Kirchner  v.  Col- 
lins, 152  Mo.  394.  53  S.  W.  1081. 

49.  Illinois.  — McD^td  v.  Mc- 
Deed,   67   111.   545;   Nelson  v.  Fehd, 
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"  abundant  proof,"^"  "  thoroughly  satisfied,"''^  "  moral  and  reason- 
able certainty.""  "  clear  and  positive  proof."^^ 

e.  Number  of  Witnesses. — .  (1.)  In  General.  —  There  is  a  maxim 
that  witnesses  are  to  be  weighed,  not  counted."*  The  preponder- 
ance of  testimony  is  not  necessarily  found  upon  the  side  produc- 
ing the  greater  number  of  witnesses,^'"'  and  a  verdict  will  not  be 


203  111.  120,  67  N.  E.  828;  Lenning 
V.  Lenning.  176  111.  180,  52  N.  E.  46. 

Maine.  —  French  v.  Day,  89  Me. 
441,  36  Atl.  909. 

Michigan. — Evans  v.  Montgom- 
ery. 95  Mich.  497,  55  N.  W.  362. 

Nebraska.  —  Western  Mattress  Co. 
v.  Potter,  95  N.  W.  841 ;  Search  v. 
Miller,  9  Neb.  26,  i  N.  W.  975- 

Pennsylvania.  —  Coyle  v.  Com.,  100 
Pa.  St.  573. 

50.  Swinney  v.  Booth.  28  Tex.  113. 

51.  O'Donohue  v.  Simmons,  58 
Hun  467,   12   N.  Y.   Siipp.  843. 

52.  Brown  Store  Co.  v.  Chat- 
tahoochee Lumb.  Co..  121  Ga.  809, 
49  S.  E.  839.  See  Murphy  v.  Water- 
house.  113  Cal.  467,  45  Pac.  866,  54 
Am.  St.  Rep.  365. 

53.  Simpson  Bank  7>.  Smith  (Tex. 
Civ.  App.),  114  S.  W.  445. 

54.  Bakeman  r.  Rose,  14  Wend. 
(N.  Y.)  105;  Harris  v.  Harris,  109 
111.  App.  148;  Chicago,  B.  &  Q.  R. 
Co.  V.  Presbrey,  98  III.  App.  303; 
lyife  Assn.  of  America'  v.  Neville,  72 
Ala.  517,  521 ;  Kansas  City,  etc.  R. 
Co.  V.  Crocker,  95  Ala.  412.  11  So. 
262;  Crowley  v.  Burlington,  etc.  R. 
Co.,  65  Iowa  658,  665,  20  N.  W. 
467,  22  N.  W.  918;  Indianapolis  St. 
R.  Co.  V.  Johnson,  163  Ind.  518,  72 
N.  E.  571. 

55.  Bngland.—The  Wega  (1895) 
Prob.  156. 

United  States.  —  The  City  of 
Naples,  69  Fed.  794,  16  C.  C.  A.  421 ; 
Louisville  &  N.  R.  Co.  v.  White,  100 
Fed  239,  40  C.  C.  A.  352;  Sibley  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  22  Fed. 
Cas.  No.  12,830;  Ford  z'.  Taylor,  140 
Fed.  356. 

Alabama.  —  Alabama  G.  S.  R.  Co. 
V.  Frazier,  93  Ala.  45,  9  So.  303,  30 
Am.  St.  Rep.  28;  Alabama  Fertilizer 
Co.  V.  Reynolds,  79  Ala.  497. 

California.  —  Grant  Z'.  McPherson, 
104  Cal.  165,  37  Pac.  864;  McNeill  v. 
Stitt,  2  Cal.  App.  13,  82  Pac.  1121 
{citing  Code  Civ.  Proc.  §2061). 


District  of  Columbia.  —  Benter  z'. 
Patch.  18  D.  C.  590. 

Delaware.  —  Weisman  v.  Commer- 
cial F.  Ins.  Co.,  3  Penne.  224.  50  Atl. 
93 ;   Green  v.   Malonej',  7  Houst.  22. 

Georgia.  —  Savannah  F.  &  W.  R. 
Co.  V.  Wideman,  99  Ga.  245,  25  S.  E. 
400;  Corniff  V.  Cook,  95  Ga.  61,  22 
S.  E.  47.  51  Am.  St.  Rep.  55. 

Illinois.  —  St.  Louis  &  O.  R.  Co.  v. 
Union  Bank,  209  111.  457,  70  N.  E. 
651 ;  North  Alton  v.  Dorsett,  59  111. 
App.  612;  La  Salle  v.  Evans,  lii  111. 
App.  69;  North  Chicago  St.  R.  Co. 
7'.  Wellner,  206  111.  272,  69  N.  E.  6; 
North  Chicago  St.  R.  Co.  v.  Ander- 
son, 176  111.  63s,  52  N.  E.  21 ;  Meyer 
7'.  Mead,  83  111.  19;  Heaton  z:  Hen- 
nessy,  112  111.  App.  653;  Bishop  v. 
Busse,  69  111.  403 ;  West  Chicago  St. 
R.  Co.  V.  Lieserowitz,  197  111.  607. 
64  N.  E.  718;  Meyer  v.  Mead.  83  111. 
19;  Totel  V.  Bonnefoy.  23  111.  App. 
55;  North  Chicago  St.  R.  Co.  v. 
Fitzgibbons,  180  111.  466,  54  N.  E.  483. 

Indiana.  —  Indianapolis  St.  R.  Co. 
V.  Johnson,  163  Ind.  518,  72  N.  E. 
571 ;  Fritzinger  v.  State  ex  rel 
Eckert,  31  Ind.  App.  350,  67  N.  E. 
1006;  McLee  v.  Felt,  11  Ind.  218. 

loii'a.  —  White  v.  Hatton,  113  N. 
W.  830: 

Michigan.  —  Strand  v.  C.  &  W.  M. 
R.  Co.,  67  Mich.  380,  34  N.  W.  712. 

Missouri.  —  Turner  v.  Overall,  172 
Mo.  271,  289,  72  S.  W.  644. 

Montana.  —  Lehane  v.  Butte  Elec. 
R.  Co..  97  Pac.  1038. 

Nebraska.  —  Fitzgerald  v.  Richard- 
son, 30  Neb.  365,  46  N.  W.  615  r  New 
Hampshire  Sav.  Bank  v.  Dillrance, 
63  Neb.  412,  88  N.  W.  653. 

New  lersey.  —  Kulman  v.  Erie  R. 
Co.,  65  N.  J.     L.  241,  47  Atl.  497. 

Nezv  York.  —  Ennis  v.  Dudley,  22 
Misc.  4,  48  N.  Y.  Supp.  622;  Fried 
V.  Stein,  16  Misc.  494,  38  N.  Y.  Supp, 
971 ;  Small  v.  Brooklyn  City  &  N.  R. 
Co.,  10  Misc.  266,  30  N.  Y.  Supp. 
10/6;  Schick  v.  Brooklyn  City  R.  Co., 

Vol.  XIV 


90 


WEIGHT  AND  EFFECT  OF  EVIDENCE. 


set  aside  because  supported  by  the  testimony  of  the  lesser  number 
of  witnesses.^^ 

(2.)  Instructions.  —  The  jury  may  properly  be  instructed  that  the 
mere  number  of  witnesses  does  not  as  a  rule  create  a  preponder- 


lo  N.  Y.  Supp.  528,  32  N.  Y.  St. 
24s;  Marcotte  v.  Sheridan,  91  N.  Y. 
Supp.  744;  Mullane  v.  Houston,  etc. 
R.  Co.,  20  Misc.  434,  45  N.  Y.  Supp. 
1039. 

Oregon.  —  Huber  v.  Miller,  41  Or. 
103,  68  Pac.  400  (applying  Hill's  Ann. 
Laws,  §845,  subd.  2). 

Pennsvlvania.  —  Braunschweiger  v. 
Waits,  179  Pa.  St.  47,  36  Atl.  155; 
Goldstrohm  v.  Stinner,  155  Pa.  St. 
28,  25  Atl.  765;  Supplee  v.  Timothy, 
124  Pa.  St.  375,  16  Atl.  864. 

Tennessee.  —  Wilcox  v.  Hines,  100 
Tenn.  524,  45  S.  W.  781,  66  Am.  St. 
Rep.  761 ;  Hill  v.  Goodyear,  4  Lea 
233,  243. 

Texas.  —  Largent  v.  Beard  (Tex. 
Civ.  App.),  S3  S.  W.  90;  El  Paso 
Elec.  R.  Co.  V.  Sierra  (Tex.  Civ. 
App.),  109  S.  W.  986;  Foley  v. 
Houston  B.  &  T.  R.  Co.  (Tex.  Civ. 
App.),  no  S.  W.  96;  Casey-Swasey 
Co.  V.  Treadwell  &  Co.,  32  Tex.  Civ. 
App.  480,  74  S.  W.  791. 

Virginia.  —  Poague  v.  Spriggs,  21 
Gratt.  220. 

Wisconsin.  —  Grotjan  v.  Rice,  124 
Wis.  253,  102  N.  W.  551;  Ely  v. 
Tesch,  17  Wis.  209,  213;  Pelitier  v. 
Chicago,  etc.  R.  Co.,  88  Wis.  521, 
60  N.  W.  250;  O'Brien  v.  Chicago  & 
N.  W.  R.  Co.,  92  Wis.  340,  66  N.  W. 
363 ;  Schmitt  v.  Milwaukee  St.  R.  Co., 
89  Wis.  195,  61   N.  W.  834- 

"  The  weight  of  evidence  in  these 
days  is  measured  by  more  delicate 
tests  than  a  simple  count  of  wit- 
nesses." Trager  v.  Webster,  174 
Mass.  580,  55  N.  E.  318. 

"  The  weight,  of  evidence  is  not 
a  question  of  mathematics  but  de- 
pends on  its  effect  in  inducing  be- 
lief." Braunschweiger  v.  Waits,  179 
Pa.  St.  47,  36  Atl.  155. 

"  Money  has  purchased  —  power 
sometimes  overawes  —  and  it  will  not 
do  to  weigh  testimony  by  the  multi- 
plicity of  the  witnesses."  The  Nabob, 
17  Fed.  Cas.  No.  10,002. 

"  Preponderance  does  not  mean  the 
number  of  witnesses  —  nor  the  mere 
volume  of  testimony,   but   refers   to 


the  impression  made  upon  the  minds 
of  the  jury  by  the  entire  evidence, 
taking  into  consideration  the  char- 
acter and  demeanor  of  the  witnesses, 
their  interest  or  bias,  and  means  of 
knowledge  and  other  attending  cir- 
cumstances." Hodges  V.  Southern  R. 
Co.,  122  N.  C.  992,  29  S.  E.  939- 

"  A  rule  which  places  all  witnesses 
upon  the  same  arbitrary  plane,  which 
ignores  all  actual  distinctions  be- 
tween the  honest  and  the  dishonest, 
between  the  veracious  and  the  men- 
dacious, upon  the  witness  stand 
.  .  .  robs  the  jury  of  their  most 
important  function."  Hubbard  v. 
Rankin.  71  111.  129. 

Illustration.  — "  Let  us  take  an 
illustration,  not  of  the  conditions 
met  with  in  this  case,  but  the  relia- 
bility of  preponderance  of  evidence 
(witnesses)  in  some  cases.  Suppose 
that  a  small  child  should  tell  you  that 
he  saw  a  large  wolf  run  away  with 
an  unusually  small  lamb.  As  against 
this  ten  adults  testified  that  this  was 
not  the  case  at  all,  but  that  the  real 
fact  was  that  this  very  small  lamb 
was  actually  running  away  with  the 
large  wolf.  It  would  not  take  a  jury 
very  long  to  determine  where  the 
truth  lies  notwithstanding  ten  against 
one."  Evans  v.  Philadelphia  Bourse, 
215  Pa.  St.  652,  64  Atl.  463. 

56.  C  olo  rad'o  .  —  McClelland  v. 
Bullis,  34  Colo.  69,  81  Pac.  77i- 
'  Illinois. — 'Grace  v.  Moseley,  112 
111.  App.  100 ;  Shevalier  v.  Seager,  121 
111.  564,  13  N.  E.  499;  Chicago  Un- 
ion Tract.  Co.  v.  O'Donnell,  113  HI- 
App.  259;  Keokuk  N.  Line  Packet 
Co.  V.  True,  88  111.  608. 

Kentucky.  —  Lexington  R.  Co.  v. 
Herring,  29  Ky.   L.  Rep.  794,  96  S. 

w.  558. 

Minnesota.  — QoWiW  v.  St.  Paul  & 
C.  R.  Co.,  19  Minn.  283. 

Montana.  — Story  v.  Maclay,  6 
Mont.  492,  13  Pac.  198. 

Nebraska.  —  Fremont,  E.  &  M.  V. 
R.  Co.  v.  French,  48  Neb.  638,  67  N. 
W.  472. 

New  Jersey.  —  Campbell  v.   Dela- 
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ance'*''  but  that  the  number  of  witnesses  testifying  is  one  element 
to  be  considered  f^  but  great  care  is  necessary  to  so  frame  the  in- 
struction as  not  to  invade  the  province  of  the  jury  in  passing  upon 
all  phases  of  the  credibility  of  the  witness."^ 


ware  &  A.  Tel.  &  T.  Co.,  70  N.  J. 
L.  195,  56  Atl.  303;  Kulman  v.  Erie 
R.  Co.,  6s  N.  J.  L.  241,  47  Atl.  497. 

New  York.  —  Schick  v.  Brooklyn 
City  R.  Co.,  ID  N.  Y.  Supp.  528,  32 
N.  Y.  St.  245;  Wright  v.  Saunders, 
65  Barb.  214;  Manning  v.  Atlantic 
Ave.  R.  Co.,  91  Hun  279,  36  N.  Y. 
Supp.  201 ;  Latham  v.  Delaney,  15 
N.  Y.  Supp.  146.  39  N.  Y.  St.  369. 

Ohio.  —  Cleveland,  etc.  R.  Co.  v. 
Richerson,  19  Ohio  C.  C.  385. 

Oregon.  —  Huber  v.  Miller,  41  Or. 
103,  68  Pac.  400. 

Pennsylvania.  —  Bamford  v.  Pitts- 
burg &  B.  T.  Co.,  194  Pa.  St.  17,  44 
Atl.  1068;  Hale  &  Kilburn  Co.  v. 
Norcross,  199  Pa.  St.  283,  49  Atl. 
80.       . 

Texas.  —  Casey,  Swasey  Co.  v. 
Treadwell  &  Co.,  32  Tex.  Civ.  480, 
74  S.  W.  791 ;  Stewart  v.  Hamilton, 
19  Tex.  96;  Simpson  v.  State,  47 
Tex.  Crim.  578.  85  S.  W.  16;  White 
V.  State  (Tex.  Crim.),  50  S.  W.  1015. 

Wisconsin.  —  Adams  v.  Chicago  & 
N.  W.  R.  Co.,  89  Wis.  645,  62  N. 
W.  525;  Van  Doran  v.  Armstrong, 
28  Wis.  236,  242;  Bading  v.  Mil- 
waukee Elec.  R.  &  L.  Co.,  IDS  Wis. 
480,  81   N.  W.  861. 

57.  Sibley  v.  St.  Paul  F.  &  M. 
Ins.  Co.,  9  Biss.  31,  22  Fed.  Cas.  No. 
12,830.  And  see  Indianapolis  St.  R. 
Co.  V.  Johnson,  163  Ind.  518,  72  N. 
E.  571. 

An  instruction  that  a  preponder- 
ance of  the  testimony  is  not  deter- 
mined alone  by  the  number  of  the 
witnesses  is  not  erroneous  as  exclud- 
ing the  number  of  witnesses  as  one 
element  to  be  considered  by  the  jury. 
Chicago  City  R.  Co.  v.  Enroth,  113 
111.   App.    285. 

A  charge  that  by  a  preponderance 
of  evidence  is  meant  the  greater 
weight  and  not  the  greater  number 
of  witnesses,  is  misleading,  since  a 
preponderance  may  or  may  not  come 
from  the  greater  number.  Lamb  v. 
Cedar  Rapids,  108  Iowa  629,  79  N.  W. 
366;  Garske  v.  Ridgeville,  123  Wis. 
S03,  102  N.  W.  22. 


58.  West  Chicago  St.  R.  Co.  v. 
Lieserowitz,  197  111.  607,  64  N.  E. 
718;  Georgia  N.  R.  Co.  v.  Hutchins, 
119  Ga.  504.  46  S.  E.  659;  Gage  v. 
Eddy,.  179  111-  492,  53  N.  E.  1008; 
Hodder  v.  Philadelphia  R.  T.  Co.,  217 
Pa.  St.  no,  66  Atl.  239. 

A  charge  that  the  number  of  wit- 
nesses has  nothing  to  do  with  the 
question  of  the  preponderance  of  evi- 
dence, is  erroneous.  Dupuis  v.  Sagi- 
naw Valley  T.  Co.,  146  Mich.  151, 
109  N.  W.  413.  And  see  Gilmore  v. 
Seattle  &  R.  R.  Co.,  29  Wash.  150. 
60  Pac.  743;  Garske  v.  Ridgeville, 
123  Wis.  503,  102  N.  W.  22;  West 
Chicago  St.  R.  Co.  v.  Lieserowitz, 
197  Hi.  607,  64  N.  E.  718;  Chicago  & 
A.  R.  Co.  V.  Fisher,  141  111.  614, 
31  N.  E.  406. 

A  charge  that  "the  jury  may  also 
consider  the  number  of  witnesses  al- 
though the  preponderance  is  not 
necessarily  with  the  greater  number  " 
was  held  not  to  be  erroneous. 
Georgia  W.  R.  Co.  v.  Hutchins,  119 
Ga.  504,  46  S.  E.  659. 

Number  of  witnesses  is  one  ele- 
ment to  be  considered  and  an  in- 
struction which  enumerates  the 
other  elements  and  omits  this  one 
would  be  harmful  in  a  case  where 
the  numbers  were  important.  Elgin, 
etc.  R.  Co.  V.  Lawlor,  229  111.  621, 
82  N.  E.  407. 

Refusal  to  instruct  as  to  the  su- 
periority of  numbers  on  account  of 
less  liability  to  mistake,  held  error. 
Bisewski  v.  Booth,  100  Wis.  383,  76 
N.  W.  349- 

59.  Alabama.  —  Childs  v.  State, 
76  Ala.  93. 

Connecticut.  —  Lillibridge  v.  Bar- 
ber, 55  Conn.  366,   II  Atl.  850. 

Georgia.  —  Wilson  v.  Burr,  97 
Ga.   256,   22   S.   E.   991. 

Illinois.  —  Gage  v.  Eddy,  179  III. 
492,  S3  N.  E.  1008. 

Indiana.  —  Indianapolis  &  E.  R. 
Co.  V.  Bennett,  39  Ind.  App.  141, 
79  N..E.  389. 

Pennsylvania.  —  Braunschweiger  v. 
Waits,  179  Pa.  St.  47,  36  Atl.  155. 
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(3.)  When  Numerical  Preponderance  Is  Important.  —  The  numerical 
preponderance  of  the  witnesses  in  favor  of  one  party  may  always 
be  considered  by  the  jury,*^"  and  they  will  not  be  allowed  capri- 
ciously to  disregard  the  testimony  of  the  greater  number  of  wit- 
nesses.®^    In  cases  where  all  the  other  factors  appear  to  be  equal 


Wisconsin.  —  Bierbach  v.  Good- 
year Rubber  Co.,  54  Wis.  208,  11 
N.  W.  514;  Schmitt  v.  Milwaukee 
St.  R.  Co.,  89  Wis.  19s,  61  N.  W. 

834. 

Instruction  that  if  the  witnesses 
were  of  equal  credibility  and  the  cir- 
cumstances proved  were  equally  con- 
sistent with  the  testimony  of  each 
witness,  then  the  number  of  witnesses 
would  fairly  determine  the  pre- 
ponderance of  the  evidence,  was  held 
improper  as  invading  the  province  of 
the  jury,  since  "  while  witnesses  may 
be  equally  worthy  of  belief,  the  value 
which  is  ultimately  to  be  placed  upon, 
the  testimony  of  each  witness  can 
alone  be  determined  by  the  jury." 
Madden  v.  Saylor  Coal  Co.,  133  Iowa 
699,  III   N.  W.  57. 

A  charge  that  if  the  witnesses  are 
of  equal  credit  the  preponderance  is 
with  the  side  having  the  greater 
number,  is  erroneous,  since  "  it  is 
the  sole  province  of  the  jury  under 
the  law  to  determine  the  credibility 
of  witnesses  and  the  weight  to  be 
given  to  their  testimony.  The  pre- 
ponderance of  the  evidence  is  not 
determined  in  any  case  solely  by  the 
number  of  the  witnesses,  however 
credible  the  witnesses  may  be." 
Wastl  V.  Montana  U.  R.  Co.,  17 
Mont.  213,  42  Pac.  772. 

An  instruction  that  the  preponder- 
ance of  evidence  was  not  necessarily 
upon  the  side  of  the  greater  number 
of  witnesses,  but  that  if  they  were 
of  equal  credibility  and  had  equal 
means  of  knowing  the  facts  about 
which  they  testify  then  the  pre- 
ponderance would  be  determined  by 
the  greater  number,  was  held  erron- 
eous as  leaving  out  of  view  the  rea- 
sonableness of  the  conflicting  state- 
ments.   Whitaker  v.  Brown,  42  Iowa 

585. 
"  Other  Things  Being  Equal,"  the 

greater  number  of  witnesses  would 
carry  the  greater  weight,  held  a 
proper  instruction.  Spensley  v.  Lan- 
cashire Ins.  Co.,  62  Wis.  443,  22  N. 
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W.  740,  and  see  Lillibridge  v.  Barber, 
55  Conn.  366,  II  Atl.  850;  Dowdell 
V.  Neal,  10  Ga.  148.  Compare  Amis 
V.  Cameron,  55  Ga.  449;  Madden  v. 
Savior  Coal  Co.,  133  Iowa  699,  11 1 
N.'W.  57- 

"  If  such  a  remarkable  situation  of 
exact  equipoise  in  the  character, 
credibility,  candor,  intelligence,  and 
fairness  of  the  witnesses  as  is  de- 
scribed in  this  instruction  could  by 
any  possibility  exist,  it  would  be 
difficult  to  find  another  or  safer 
method  of  deciding  the  question  of 
the  existence  or  non-existence  of  the 
facts."  Indianapolis  St.  R.  Co.  v. 
Schmidt.  163  Ind.  360.  71  N.  E.  201. 

60.  See  Russell  &  Erwin  Mfg.  Co. 
V.  ]\Iallory,  10  Blatchf.  140,  21  Fed. 
Cas.  No.  12,166.  And  see  supra,  I, 
3.  D,  e,  (2). 

The  judge  in  his  charge  should  not 
dwell  repeatedly  upon  cases  where 
one  witness  is  contradicted  by  more 
than  one  and  yet  is  to  be  believed ; 
at  least  in  a  case  where  there  is 
nothing  intrinsically  more  impossible 
or  more  improbable  upon  one  side 
than  on  the  other.  Lendberg  v. 
Brotherton  Iron  Min.  Co.,  75  ^lich. 
84,  42  N.  W.  675. 

61.  Gage  v.  Eddy,  179  IH.  492,  53 
N.  E.  1008. 

While  the  jury  are  the  judges  of 
witnesses'  credibility,  they  ought  not 
to  be  permitted  capriciously  to  dis- 
regard the  testimony  of  five  unim- 
peached  witnesses  and  rely  solely  on 
the  testimony  of  two  little  boys,  aged 
respectively  seven  and  eleven  years, 
.  .  .  simply  because  they  desired 
to  find  a  verdict  in  accordance  with 
their  testimon}-."  Chicago  B.  &  Q. 
R.  Co.  V.  Stumps,  69  111.  409. 

"  Where  many  witnesses  who  are 
in  a  position  to  know  the  facts  as 
to  which  they  testify,  concur  in  their 
testimony,  and  are  only  disputed  by 
a  few  who  have  had  no  better  op- 
portunities to  know  the  facts,  a 
jury  should  not  act  from  mere  will 
or    caprice    but    should    have    some 
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the   preponderance   in   numbers   will   be  given   controlling  weight" 


tangible  and  substantial  reason  for  so 
doing,  iDefore  rejecting  the  testimony 
of  the  man}'^  and  accepting  instead 
that  of  the  few  witnesses."  Chicago 
&  R.  I.  R.  Co.  V.  Givens,  i8  111. 
App.  .404,  408. 

62.  Katzenbach  7>.  Holt,  43  N.  J. 
Eq.  536,  12  Atl.  383 ;  Cribble  v.  Ford 
(Tenn.  Ch.  App.),  52  S.  W.  1007; 
The  Queen,  8  Blatchf.  234.  20  Fed. 
Cas.  No.  11,502 ;  Allen  v.  Public  Adm., 
I  Rradf.  (N.  Y.)  378.  See  Minhin- 
nick  f.  Jolly,  29  Ont.  238;  Wilber 
V.  New  York  C.  &  H.  R.  Co.,  17 
App.  Div.  623,  45  N.  Y.  Supp.  761  ; 
The  Hasbrouck,  13  Fed.  Cas.  No. 
7,323;  Delafield  v.  Sherwood,  15  La. 
271 ;  Dalrymple  z:  Craig,  149  Mb.  345, 
SO  S.   W.  884. 

In  an  Admiralty  Case —  "  AH  the 
witnesses  are  equally  positive  and 
equally  credible  and  one  story  is  as 
probable  as  the  other.  If  there  be 
any  difference  in  probability  it  is  in 
favor  of  the  libelant.  In  such  a  case 
the  party  presenting  two  witnesses 
must  prevail  over  the  party  present- 
ing but  one."  The  Dale,  46  Fed. 
670. 

"  Unless  circumstances  control, 
when  witnesses  are  equally  entitled 
to  credit  the  greater  number  must 
control."  Katzenbach  v.  Holt,  43  N. 
J.  Eq.  536,  542,  12  Atl.  383. 

"  I  perceive  no  reason  to  doubt  that 
every  man  has  sworn  conscientiously 
according  to  his  impressions  and 
where  they  are  of  like  intelligence 
and  probity,  and  there  is  no  means 
supplied  for  reconciling  discordant 
statements  of  facts  by  witnesses.  I 
know  of  no  other  way  for  courts  and 
juries  to  ascertain  the  truth  than 
by  reposing  faith  in  the  greater  num- 
ber." Crawford  v.  The  Buffalo,  6 
Fed.  Cas.  No.  3.365a. 

On  Appeal — "If  there  were  any 
grounds  whatever  upon  which  the 
testimony  of  these  many  witnesses 
could  be  discredited  it  might  be  said 
that  a  mere  comparison  of  numbers 
is  not  conclusive  as  to  preponderance 
of  conflicting  evidence.  But  there  is 
no  such  ground  apparent  upon  this 
record."  Chicago  City  R.  Co.  v. 
Maloney.  99  111.  App.  623,  reversing 
trial  court. 


Evidence  Suspicious  on  Both  Sides. 

Where  the  evidence  is  irreconcilable 
and  confused  and  suspicious  on  both 
sides  "  the  numerical  superiority  of 
witnesses  with  the  libelant  ought  to 
be  regarded  as  at  least  neutralizing 
the  evidence  of  the  respondent  on 
this  defence  of  payment."  The 
Napoleon,  01c.  208,  17  Fed.  Cas.  No. 
10.015. 

Depositions  of  five  witnesses  pre- 
vailed over  oral  testimony  of  two. 
Vaughan  v.  Parr,  20  Ark.  600,  607. 

Expert  Testimony.  — .  Preponder- 
ance in  numbers  would  seem  to  be 
especially  valuable  where  experts  are 
testifying.  See  Spensley  v.  Lanca- 
shire Ins.  Co.,  62  Wis.  459,  22  N.  W. 

574. 

In  Land  Mortg.  Inv.  &  Ag.  Co.  v. 
Preston,  119  Ala.  290,  24  So.  707, 
the  authenticity  of  certain  handwrit- 
ing was  held  not  to  be  established 
where  seventeen  expert  witnesses 
denied  its  authenticity  and  only  eight 
supported  it.  And  see  Bell  v.  Shields, 
19  N.  J.  L.  93. 

"  In  respect  to  the  abstract  pro- 
fessional opinions  of  the  witnesses, 
which  I  shall  not  attempt  to  recon- 
cile, I  will  remark  that,  if  they  be 
irreconcilable,  they  balance  each  other, 
as  the  witnesses  are  equal  in  number, 
and  nothing  appears  in  the  record 
to  entitle  the  witnesses  of  one  party 
to  more  credit  that  the  other."  Par- 
ker V.  Johnson,  25  Ga.  576,  589. 

But  Compare  the  following  opinion  : 
"  In  reference  to  a  fact  the  jury 
might  depend  upon  the  number  of 
witnesses  and  in  that  case  the  evi- 
dence of  the  greater  number  would 
be  a  safe  criterion  to  judge  by;  but 
in  a  mere  matter  of  opinion  the  jury 
are  to  found  their  judgment  on  the 
intelligence  of  the  respective  wit- 
nesses and  their  manner  of  giving 
testimony,  and  by  that  means  ascer- 
tain whether  they  could  place  more 
confidence  on  one  side  than  on  the 
other"  Cochrane  v.  Swartout,  5 
Fed.  Cas.  No.  2,928. 

Affidavits.  _  The  rule  that  a  pre- 
^)onde ranee  of  the  evidence  cannot  be 
determined  from  the  mere  number  of 
the  witnesses  has  been  said  to  be 
especially  true  where  the  evidence  is 
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since  the  greater  number  of  witnesses  are  less  likely  to  have  been 
mistaken^^  or  to  have  wilfully  committed  perjury.^* 

(4.)  When  Verdict  in  Favor  of  Less  Number  Not  Capricious.  —  In  most 
cases,  since  the  jury  is  entitled  to  consider  the  whole  evidence  and 
is  the  sole  judge  of  .the  credibility  of  the  witnesses,  the  element  of 
numbers  is  of  comparatively  slight  importance,*'^  and  a  verdict  in 
favor  of  the  party  producing  the  smaller  number  of  witnesses  will 
not  be  regarded  as  unwarranted^®  where  the  facts  of  the  case  made 
by  the  prevailing  party  appear  the  more  natural  and  probable," 


presented  by  affidavits.  Ford  v. 
Taylor,  140  Fed.  356. 

Where  a  Party  Is  Contradicted  by 
Several  Witnesses  the  element  of 
numbers  is  of  more  than  ordinary  im- 
portance and  verdicts  in  favor  of  the 
party  are  frequently  set  aside  as  be- 
ing against  the  weight  of  evidence. 
Haycraft  v.  Davis,  49  111.  455;  Feuer 
V.  Brooklyn  Q.  C.  &  S.  R.  Co.,  49 
Misc.  629,  97  N.  Y.  Supp.  293; 
O'Neill  V.  Interurban  St.  R.  Co.,  86 
N.  Y.  Supp.  208;  Peaslee  v.  Glass, 
61  111.  94- 

In  a  personal  injury  case  virhere 
the  plaintiff  was  her  only  witness 
and  was  contradicted  by  four  other 
•witnesses,  it  was  held  error  for  the 
court,  in  his  charge,  to  minimize  the 
importance  of  the  question  of  num- 
bers. Hodder  v.  Philadelphia  R.  Tr. 
Co.,  217  Pa.  St.  no,  66  Atl.  239. 
See  also  article  "  Parties  and  Per- 
sons Interested  as  Witnesses,"  Vol. 
IX. 

63.  "Undoubtedly  if  all  the  wit- 
nesses are  equally  intelligent,  and 
equally  truthful  and  free  from  in- 
fluence or  bias  and  have  the  same  op- 
portunities for  knowing  the  facts 
testified  to,  and  testify  from  such 
knowledge,  a  court  could  safely  and 
ought  to  credit  the  greater  number, 
on  the  ground  that  none  are  pre- 
sumed to  have  testified  falsely  and 
the  many  would  be  less  likely  to  be 
mistaken  than  a  less  number." 
Graham  v.  State,  92  Ala.  55,  9  So. 
530. 

"  Where  the  evidence  of  several 
witnesses  giving  positive  testimony 
to  the  same  fact  stands  in  irreconcil- 
able conflict,  the  question  of  numbers, 
if  the  witnesses  are  of  equal  credit, 
becomes  one  of  the  highest  import- 
ance; for  as  a  general  rule  the  evi- 
dence of  the  greater  number  is  more 


likely  to  be  true  than  that  of  the 
smaller  number.  And  the  reason  this 
is  so  is  that  it  is  much  easier  for 
one  person  to  get  a  wrong  impres- 
sion about  a  fact,  or  to  fall  into  a 
mistake  concerning  it,  than  it  is  for 
three,  or  even  two,  and  if  two  or 
more  persons  do  become  mistaken 
about  a  fact  it  is  highly  improbable 
that  they  will  all  fall  into  the  same 
mistake.  And  it  is  also  much  more 
improbable  that  two  or  more  persons 
will  commit  perjury  than  that  one 
will.  ...  So  that  in  a  case  like 
the  present,  where  the  testimony  of 
three  witnesses  stands  in  direct  con- 
tradiction of  a  single  witness  the 
probabilities  are  so  overwhelmingly 
in  favor  of  the  truth  of  the  evi- 
dence of  the  three  that  it  must  be 
believed."  Kentner  v.  Kline,  41  N. 
J.    Eq.    422,   4   Atl.    781. 

"  Individual  witnesses  might,  of 
course,  be  mistaken  or  testify  un- 
truly, but  it  is  in  the  highest  degree 
improbable  that  the  large  number  of 
witnesses  arraj^ed  against  the  plain- 
tiff in  this  case,  many  of  them  dis- 
interested, and  testifying  in  respect 
to  disconnected  transactions  and 
fortified  by  peculiar,  admitted  facts, 
should  all  be  mistaken  or  untruthful, 
and  the  plaintiff  alone,  discredited  by 
the  inherent  improbability  of  his 
story  should  be  deemed  to  have  dis- 
closed the  truth."  Thompson  v. 
Pioneer  Press  Co.,  37  Minn.  285,  33 
N.  W.  856. 

64.  Culhane  v.  New  York  Cent.  R. 
Co.,  67  Barb.  (N.  Y.)  562;  Kentner 
V.  Kline,  41  N.  J.  Eq.  422,  4  Atl.  781. 

65.  See  Mullane  v.  Houston,  etc. 
R.  Co.,  20  Misc.  434,  45  N.  Y.  Supp. 
1039. 

66.  See  supra,  note  55- 

67.  Farley  v.  Hill,  150  U.  S.  572, 
576;    Gardner   v.    Weston,    iS  Iowa 
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or  his  witnesses  the  more  credible,**^  or  where  any  other  circum- 
stance tends  to  support  the  verdict  rendered.*'" 

(5.)  Number  of  Witnesses  Equally  Balanced. —  The  fact  that  the 
witnesses  on  either  side  of  the  issue  are  equally  balanced  in  num- 
bers does  not  prevent  the  jury,  after  considering  their  credibility''' 
and  the  surrounding  circumstances/^  from  finding  that  a  pre- 
ponderance exists  in  favor  of  one  side  or  the  other/-  though  a  few 


533;    West    Chicago    vSt.    R.    Co.    v. 
Dean,  ii2  111.  App.  lo. 

68.  "  Mere  numbers  alone,  it  is 
true,  are  not  to  control  where  the 
less  number  are  more  intelligent, 
more  reliable  or  in  any  material  re- 
spect superior  as  witnesses  to  the 
others."    English  v.   Porter,   109  IH. 

285. 

69.  Lesser  Number  Corroborated 
by  Documentary  Evidence — Where 
fifteen  witnesses  testified  to  the  fact 
that  a  certain  person  survived  the 
revolutionary  war  and  was  dis- 
charged forty-eight  years  before,  but 
one  witness  testified  that  he  fell  in 
battle  and  he  was  corroborated  by 
documentary  evidence  in  the  form  of 
the  payroll  which  contained  a  state- 
ment of  his  death,  a  verdict  finding 
his  death  was  not  set  aside.  Jack- 
son V.  Loomis,  12  Wend.  (N.  Y.)  27. 

Evidence  Less  Negative  in  Char- 
acter— i  Where  the  defendant  pro- 
duced the  most  witnesses,  but  the 
plaintiff's  evidence  was  of  a  less 
negative  character,  the  court  refused 
to  set  aside  a  verdict  for  the  plain- 
tiff. Stewart  v.  Hamilton,  19  Tex. 
96. 

70.  "  One  witness  may  affirm  a 
fact,  and  another  deny,  and  yet  the 
weight  of  evidence  may  be  clearly 
on  the  one  side  or  the  other.  Facts 
may  exist  which  will  turn  the  scale 
on  the  one  side, —  interest,  motive 
prejudice,  manner  of  testifying. 
These  or  other  kindred  things  are  to 
be  considered  in  determining  which 
of  the  two  witnesses  in  the  case 
supposed  is  entitled  to  the  greater 
credit."  Boylston  v.  Bain,  90  111. 
283. 

"  When  the  circuit  judge  said  to  the 
jury  in  substance  that  when  two  wit- 
nesses directly  contradict  each  other 
the  evidence  is  balanced  unless  there 
is  some  other  witness  or  circum- 
stance in  evidence  corroborating  one 


side  oV  the  other,  he  was' plainly  in 
error.  .  .  .  This  instruction  took 
no  account  of  the  manner  of  the 
witness,  his  interest,  intelligence, 
knowledge  of  facts,  apparent  bias  or 
prejudice,  or  the  reasonableness  or 
probability  of  his  story,  all  of  which 
facts  are  entitled  to  be  considered  in 
judging  where  the  truth  lies  when 
two  witnesses  directly  contradict 
each  other."  Sickle  v.  Wolf,  gi  Wis. 
396,  64  N.  W.  1028. 

71.  Georgia.  —  Killorin  v.  Bacon, 
57  Ga.  497;  Salter  v.  Glenn,  42  Ga. 
64;  Cleghorn  v.  Janes,  68  Ga.  87. 

Illinois.  —  West  Chicago  St.  R.  Co. 
V.  Lieserowitz,  197  111.  607,  64  N.  E. 
718;  Gowen  v.  Kehoe,  71  111.  66; 
Durant  v.  Rogers,  87  111.  508;  Ennor 
7'.  Welch,  48  111.  353- 

New  York.  —  Sherry  v.  Proal,  125 
App.  Div.  508,  109  N.  Y.  Supp.  1008; 
Simmons  Co.  v.  Piercy  &  Co.,  109 
N.  Y.  Supp.  730. 

In  Layson  v.  Wilson,  37  Mo.  App. 
636,  an  instruction  that  if  the  only 
two  opposing  witnesses  were  of  equal 
credibility  the  verdict  should  be  for 
the  defendant  was  held  properly  re- 
fused. "  The  jury  in  determining  the 
weight  of  evidence,  and  settling  con- 
flicts of  testimony  are  not  confined 
alone  to  the  mere  credibility  of  the 
witnesses  adduced  at  the  trial.  It  is 
equally  the  province  of  these  triers 
of  the  facts  to  consider  the  evidence 
as  given  by  the  witnesses,  in  the  light 
of  all  the  circumstances  —  to  con- 
sider the  same  in  the  light  of  rea- 
son —  which  story  better  consists 
with  experience  and  the  ordinary 
transactions  of  men  —  to  observe  the 
conduct  of  the  witnesses  on  the 
stand,  etc.,  and  by  these  determine 
where  the  truth  resides.  Juries  are 
not  bound  in  settling  such  conflicts 
in  the  evidence  '  to  count  noses'." 

72.  Alabama.  —  Howard  v.  Tay- 
lor, 99  Ala.  450,  13  So.  121. 
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decisions  are  to  be  found  which  do  not  support  this  proposition/-'' 
4.  Proof  Beyond  Reasonable  Doubt.  —  The   rule  which  requires 


Colorado.  —  Fleetford  r.  Barnett, 
10  Colo.  App.  77,  52  Pac.  293. 

Illinois.  —  Norton  Bros.  v.  East- 
man, 83  III.  App.  303;  West  Chicago 
St.  R.  Co.  V.  Lieserowitz,  197  111. 
607,  614,  64  N.  E.  718;  Dickinson  v. 
Gray.  72  111.  App.  55;  Herring  v. 
Poritz,  6  111.  App.  208;  Chicago  B. 
&  Q.  R.  Co.  V.  Presbrey,  98  111.  App. 
303 ;  Flower  v.  Peterson,  25  111.  App. 
81;  Hubbard  v.  Rankin,  71  111.  129; 
Stampofski  v.   Steffens.  79  111.  303. 

Indiana.  —  Hewlett  v.  Dilts,  4  Ind. 
App.  22i,  30  N.  E.  313;  Rudolph  v. 
Lane,  57  Ind.  115;  Riley  v.  Butler, 
36  Ind.  SI. 

lozva.  —  Murphy  v.  De  Haan,  116 
Iowa  61,  89  N.  W.  100. 

Maine.  —  Sweetser  v.  Lowell.  33 
Me.  446. 

Missouri.  —  Layson  v.  Wilson,  37 
Mo.  App.  636. 

Nebraska.  —  Grand  Island  Mer- 
cantile Co.  V.  McMeans,  60  Neb.  373, 
83  N.  W.  172. 

New  Jersey.  —  Swain  v.  Edmunds, 
53  N.  J.  Eq.  142,  32  Atl.  369. 

Nevada.  —  Devencenzi  v.  Cassinelli, 
28  Nev.  222,  81  Pac.  41. 

Neiv  York.  —  New  York  Journal 
Pub.  Co.  V.  Simpson  Adv.  Co.,  no 
N.  Y.  Supp.  391 ;  Bakeman  v.  Rose, 
14  Wend.   105. 

Rhode  Island.  —  Kelley  v.  Brennan, 
18  R.  I.  41,  25  Atl.  346. 

Physical  Facts  May  Control  where 
the  testimony  is  evenly  balanced. 
Bourque  v.  New  Orleans  C.  &  L. 
R.  Co.,  50  La.  Ann.  24  So.  622. 

Incredible  Nature  of  the  Testi- 
mony may  determine  the  preponder- 
ance. Proudfoot  V.  Wightman,  78 
111.  553. 

More  Minute  and  Circumstantial 
Recollection  of  one  witness  may  lead 
to  his  being  believed  rather  an  op- 
posing witness.  Dinet  v.  Reilly,  2  111. 
App.  316. 

Ordinary  Rules  for  Determining  a 
Preponderance  Apply.  —  "  The  testi- 
mony is  not  necessarily  balanced  be- 
cause one  witness  swears  one  way 
and  one  another,  but  ordinarily  un- 
less there  is  some  great  discrepancy 
between  the  testimony  and  the  estab- 
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lished  facts  which  necessarily  shows 
that  one  or  the  other  witness  is  mis- 
taken- or  is  not  telling  the  truth,  the 
question  must  be  determined  pre- 
cisely as  though  there  were  more 
than  one  witness  on  each  side."  Fel- 
bel  V.  Kahn,  29  App.  Div.  270,  51 
N.  Y.  Supp.  435,  approved  in  Schil- 
linger  v.  M'Gary,  25  Misc.  745,  55  N. 
Y.  Supp.  673. 

73.  Sanborn  "•.  Babcock,  33  Wis. 
400;  Broughton  z'.  Smart,  59  111.  440; 
Adsit  V.  Smith,  52  111.  412;  Joseph  v. 
Seward,  91  Ala.  597,  8  So.  682. 

"  Neither  is  corroborated  and  as 
both  stand  before  the  court  on  an 
equal  footing  as  to  interest  and 
credibility,  the  testimony  of  the  one 
exactlv  balances  that  of  the  other." 
The  John  Martin,  2  Abb.  N.  S.  172, 
13  Fed.  Cas.  No.  7,357. 

"  Where  a  fact  alleged  in  a  petition 
or  bill  of  equity  is  at  issue  and  is  tes- 
tified to  by  one  witness  —  the  peti- 
tioner —  and  an  equally  credible  wit- 
ness positively  denies  the  fact  or 
transaction,  he  being  a  party  of  it, 
and  there  is  no  other  evidence,  it  is 
error  to  find  that  the  fact  is  proved." 
Coker  v.  Dawkins,  20  Fla.  141. 

An  Improbable  Version  of  the  trans- 
action was  held  enough  to  justify  a 
reversal  and  new  trial  where  the 
only  two  witnesses  contradicted  each 
other.  Marcotte  v.  Sheridan,  91  N. 
Y.  Supp.  744. 

Contradictory  Depositions —  The 
rule  that  there  is  no  preponderance 
where  the  deposition  of  the  plaintiff 
is  contradicted  by  the  deposition  of 
the  defendant,  may  well  be  supported, 
as  in  such  case  neither  witness  is 
present  before  the  court  in  person. 
Smith  V.  Griswold,  6  Or.  440. 

Where  the  Only  Two  Witnesses 
Are  the  Adverse  Parties,  it  has  been 
held  that  a  verdict  for  the  plaintiff 
was  unwarranted.  Losee  v.  Morey, 
57  Barb.  (N.  Y.)  561 ;  Smith  v.  Gunn, 
59  Hun  616,  12  N.  Y.  Supp.  808; 
Stevens  v.  Trask,  18  N.  Y.  Supp.  117. 
44  N.  Y.  St.  649;  Campbell  Prtg. 
Press  Co.  v.  Yorkston,  11  Misc.  340, 
32  N.  Y.  Supp.  263;  Lummas  v.  Van 
Dyke,   17  App.   Div.  621,  45   N.   Y. 
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proof  beyond  a  reasonable  doubt  in  criminal  cases,  is  discussed  else- 
where in  this  work/* 

II.  SUFFICIENCY. 

1.  In  General.  —  No  general  rule  as  to  the  sufficiency  of  the  evi- 
dence can  be  laid  down  which  is  determinative  of  all  cases.'^^  The 
only  test  is  its  sufficiency  to  satisfy  the  mind  and  conscience  of  the 
jury''*^  to  a  reasonable  certainty.'^'' 


Snpp.  489;  Marinelli  v.  Ferrand,  17 
Misc.  Z72,,  40  N.  Y.  Supp.  151.  See 
Cooper  V.  Skeel,  14  Iowa  578;  Bon- 
nell  V.  Wilder,  67  111.  327;  M'Manus 
V.  Davitt,  94  App.  Div.  481,  88  N.  Y. 
Supp.  55;  Schvvarzwaelder  &  Co.  v. 
Detroit,  77  Fed.  886. 

Where  the  testimony  of  the  plain- 
tiff and  defendant  conflicts,  and  the 
plaintiff's  character  for  truth  and 
veracity  is  proved  to  be  bad,  a  ver- 
dict for  him  is  against  the  weight 
of  evidence.  Enright  v.  Seymour,  4 
Misc.  597,  24  N.  Y.  Supp.  704. 

74.  See  article  "Reasonable 
Doubt,"  Vol.  X. 

75.  "  It  is  impossible,  from  the 
nature  of  things,  for  the  law  to  pro- 
vide rules  which  shall  determine  the 
quality  or  amount  of  evidence  neces- 
sary to  establish  a  fact  in  judicial 
proceedings.  There  can  be  devised 
no  standard  —  no  unit  of  measure- 
ment, whereby  we  may  determine 
just  what  measure  of  evidence  shall 
be  required  to  prove  a  fact  in  issue." 
Callanan  v.  Shaw,  24  Iowa  441. 

"  In  civil  causes  there  is  no  partic- 
ular amount  or  weight  of  evidence 
required  to  warrant  the  jury  in  deter- 
mining a  controverted  fact."  Felch 
V.  Concord  R.  Co.,  66  N.  H.  318,  29 
Atl.  557- 

"  There  is  no  standard  for  the  suffi- 
ciency of  evidence  to  induce  belief, 
and  the  various  degrees  of  more  and 
less,  must,  ordinarily,  be  left  to  the 
unprejudiced  consideration  of  the 
jury."  Means  v.  Means,  5  Strobh.  L. 
(S.  C.)  167,  189. 

76.  Carter  v.  Gunnels,  67  111.  270. 
"  The     circumstances     which     will 

amount  to  sufficient  proof  of  a  dis- 
puted fact,  can  never  be  previously 
defined.  In  their  nature  they  can 
never  be  matter  of  general  definition. 
The  only  legal  test  of  which  they 
are  susceptible  is  their  sufficiency  to 


satisfy  the  mind  and  conscience  of 
the  jury."  Burrell  v.  State,  18  Tex. 
713.    734- 

There  must  not  only  be  the  pres- 
entation of  evidence  of  a  fact  by  a 
witness  or  witnesses,  but  its  accept- 
ance by  the  jury  before  proof  can 
be  said  to  have  been  made  complete 
upon  any  given  point,  and  if  what 
has  been  uttered  or  said  by  a  wit- 
ness or  witnesses  fails  to  convince 
the  mind  or  intelligence  addressed, 
has  not  been  accepted  by  them,  then 
no  sufficient  proof  has  been  made, 
however  positive  or  unqualified  the 
utterance  of  the  witnesses."  Gannon 
V.  Laclede  Gas  Co.,  145  Mo.  502,  517, 
46  S.   W.  968.  47  S.   W.  907,  43   L. 

R.  A.  505. 

77.  "  As  in  all  human  affairs  there 
is  an  element  of  uncertainty  the  law 
must  deal  with  conditions  in  a 
practical  way,  and  it  demands  only 
reasonable  certainty  as  the  basis  of 
a  civil  claim,  that  degree  of  certainty 
which  reasonable  men  will  rely  upon 
when  dealing  with  the  ordinary 
affairs  of  life."  Garretson  v.  Tacoma 
R.  &  P.  Co.,  so  Wash.  24,  96  Pac. 
511. 

"  What  shall  be  accepted  as  satis- 
factory proof  is  evidence  that  satis- 
fies the  judicial  mind.  The  defend- 
ant is  not  required  to  satisfy  the  prej- 
judiced,  the  capricious,  the  unrea- 
sonable or  the  arbitrary  mind;  but 
he  must  satisfy  the  judgment  of  a 
reasonable  man  acting  honestly  and 
with  good  judgment,  and  without 
prejudice  or  bias."  United  States  v. 
Lee  Huen,   118  Fed.  442,  457. 

Evidence  which  meets  the  require- 
ments of  clearness,  certainty  and 
convincing  force  is  sufficient  al- 
though it  is  conflicting.  Peck  v. 
Farnham,  24  Colo.   141,  49  Pac.  364. 

Illustration — Testimony  that  there 
were  five  or  six  families  at  a  certain 
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Uncontradicted  Evidence  may  be  sufficient  although  it  is  very  slight." 

2.  Distinction  Between  Relevancy  and  Sufficiency.  —  The  suffi- 
ciency of  evidence  is  a  question  entirely  separate  and  independent 
from  its  relevancy,  and  the  principles  governing  the  two  subjects 
have  no  connection.'^^ 

3.  Inferences.  —  A.  In  General.  —  A  fact  need  not  be  proved 
by  direct  evidence  but  it  may  be  inferred  from  other  facts  in 
evidence.*" 


place  will  support  a  finding  that  there 
were  six  there.  Mikael  v.  Equitable 
Sec.  Co.,  32  Tex.  Civ.  App.  182,  74 
S.  W.  67. 

In  Civil  Cases  absolute  belief  is 
unnecessary.  Shinn  i\  Tucker,  37 
Ark.  580;  French  v.  Day,  89  Me.  441, 
36  Atl.  909. 

Doubt  of  Plaintiff's  Case  Arising 
From  Evidence  of  Defendant — "The 
rule  that  .  .  .  where  the  plain- 
tiff's evidence  leaves  the  mind  in 
doubt  as  to  whethei  his  injury  was 
due  to  the  defendant's  act  or  to  some 
other  cause,  there  can  be  no  re- 
covery, cannot  be  applied  where  this 
doubt  arises  upon  the  proof  intro- 
duced by  the  defendant;  for  the 
credibility  of  the  witnesses  is  for  the 
jury  and  they  may  believe  the  plain- 
tiff's evidence  and  have  no  doubt  of 
the  cause  of  the  injury."  Illinois 
Cent.  R.  Co.  v.  Bom,  25  Ky.  L.  Rep. 
709,  76  S.  W.  352. 

78.  Crebbin  v.  Farmers'  Nat. 
Bank  (Tex.  Civ.  App.),  50  S.  W. 
402. 

Evidence  Tending  To  Prove  Fact 
Sufacient  if  Unrebutted —  "  An  alle- 
gation which  the  evidence  tends  to 
prove  must  in  a  civil  case  be  taken 
as  made  out  where  there  is  no  evi- 
dence to  the  contrary,"  and  the  court 
intimated  that  even  some  slight  im- 
probability in  the  case  would  not  af- 
fect it.  Dunlap  v.  Smith,  20  111.  App. 
288,  and  see  Yarbrough  v.  Arnold,  20 
Ark.  592. 

79.  See  article  "  Circumstantial 
Evidence,"  Vol.  Ill,  p.  113,  n.  75; 
p.  115,  n.  84;  "Relevancy,"  Vol.  XI, 
p.   181,  under  3. 

"  The  probative  force  of  the  facts 
is  not  the  matter  of  inquiry,  that  is 
for  the  consideration  of  the  jury; 
the  relevancy  and  sufficiency  of  evi- 
dence are  distinct  inquiries."  Nelms 
V.  Steiner,  113  Ala.  562,  574,  22  So. 
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"  The  evidence  tendered  to  prove 
any  point  may  be  perfectly  inadequate 
to  prove  that  point.  .  .  .  Yet  the 
same  evidence  might  be  perfectly  well 
admitted  and  received  for  such  pur- 
poses to  which  it  was  strictly  and 
correctly  applicable."  Irish  Society 
V.  Bishop  of  Derry,  12  CI.  &  F. 
(Eng.)  641,  673. 

In  Mavor  of  New  York  v.  Pentz, 
24  Wend'.  (N.  Y.)  668,  676,  the  court 
speaks  of  "  the  distinction  between 
admissibility  and  credibility  which 
our  jurisprudence  has  always  main- 
tained." 

"  Questions  respecting  the  admis- 
sibility of  evidence  are  entirely  dis- 
tinct from  those  which  respect  its 
sufificiency  or  effect.  They  arise  in 
different  stages  of  the  trial  and  can- 
not with  strict  propriety  be  pro- 
pounded at  the  same  time."  Colum- 
bian Ins.  Co.  V.  Lawrence,  2  Pet. 
(U.  S.)  25,  44,  holding  that  the 
blending  of  an  objection  to  the  admis- 
sibility of  evidence  in  the  same  ap- 
plication which  questions  its  suffi- 
ciency is  not  only  unusual  but  cal- 
culated to  embarrass  the  court. 

"  Evidence  relative  to  the  issue  is 
admissible,  though  it  be  insufficient 
unless  followed  and  supported  by 
other  evidence."  Marshall  v.  Haney, 
4  Md.  498;  Carroll's  Admr.  v.  Quynn, 
13  Md.  379. 

80.  Indiana.  —  Rauh  v.  Water- 
man (Ind.  App.),  61  N.  E.  743; 
Riehl  V.  Evansville  F.  Assn.,  104 
Ind.  70,  3  N.  E.  633;  Indianapolis 
G.  &  F.  R.  Co.  V.  Hubbard,  36  Ind. 
App.  166,  74  N.  E.  535;  Indianapo- 
lis, etc.  R.  Co.  V.  Collingwood,  71 
Ind.  476;  Evansville,  etc.  R.  Co.  v. 
Mosier,    loi    Ind.    597. 

Missouri.  —  Spiro  v.  St.  Louis 
Transit  Co.,  102  Mo.  App.  250,  262, 
76  S.  W.  684;  Winkle  v.  Peck  Dry 
Goods  Co.,  132  Mo.  App.  656,  112  S. 
\\.   1026. 
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B.  What  InfEREncivS  Permissible.  —  It  is  often  hard  to  draw 
the  Une  between  legitimate  inference  and  bare  conjecture  f^  it  may 
be  said  in  general  that  onlv  such  inferences  may  be  drawn  as 
are   rational,^'   and   natural.""   and   are   more   than   mere   possibil- 


Montana.  —  Lehane  v.  Butte  Elec. 
R.  Co.,  97  Pac.  1038. 

Nebraska.  —  Union  Stock-Yards 
Co.  V.  Goodwin,  57  Neb.  138,  77 
N.  W.  357;  Chicago,  B.  &  Q.  R.  Co. 
V.  Hildebrand,  42  Neb.  ZZ,  60  N.  W. 

335. 

Texas.  — Si.  Louis  S.  W.  R.  Co. 
V.  Cleland  (Tex.  Civ.  App.),  no  S. 
W.  122;  Railway  v.  Curry,  64  Tex. 
85.  And  see  article  "  Circumstan- 
tial Evidence,"  Vol.  Ill,  p.  65,  un- 
der 4. 

"  A  fact  proved  by  a  legitimate 
inference  is  proved  no  less  than 
when  it  is  directly  sworn  to."  Doyle 
V.  Boston  &  A.  R.  Co.,  145  Mass. 
386,  14  N.  E.  461;  Clark  v.  Man- 
chester, 64  N.  H.  471,  13  Atl.  867. 
"  It  is  familiar  law  that  it  is  the 
right,  and  sometimes  the  duty  of 
the  trier  to  infer  what  a  man  has 
actually  done  from  his  conduct,  be- 
yond the  positive  testimony  in  a 
case."  C.  &  C.  Elec.  M.  Co.  v. 
Frisbi  &  Co.,  66  Conn.  67,  77,  Z:i 
Atl.  604. 

Identity  May  Be  Inferred.  — "  It 
is  not  essential,  before  a  fact  is 
made  evident  that  its  existence  be 
estabhshed  by  positive  or  conclusive 
evidence,  especially  when  it  pertains, 
as  here,  only  to  the  identity  of  a 
thing.  If  such  were  the  case,  the 
rule  of  evidence  permitting  the  draw- 
ing of  inferences  and  the  deducing 
of  facts  from  other  facts  is  ren- 
dered useless."  Dearden  v.  San 
Pedro,  etc.  R.  Co.,  2:^  Utah  147,  93 
Pac.  271. 

On  Appeal,  the  judge,  although  he 
will  not  ordinarily  reverse  on  any 
disputed  question  of  fact,  may  differ 
from  the  trial  judge  as  to  the  infer- 
ences to  be  drawn  from  undisputed 
facts  and  the  appellant. is  entitled  to 
the  benefit  of  his  opinion.  Booth  v. 
Mo'ffatt,    II    Monitoha    25. 

Evidence  Colored  by  Witness'  In- 
ferences.—  "'Legal  testimony,  espe- 
cially in  controversies  involving  the 
virtue  of  women  whose  environ- 
ments arc  easily  susceptible  of  wrong 
construction   does   not   consist   alone 


in  the  statement  of  facts  that  are 
obvious  to  the  senses  of  the  wit- 
ness, but  is  made  up  to  a  very  large 
extent  of  the  impressions  and  infer- 
ences, which  the  witness'  friendly  or 
unfriendly  disposition  has  led  him 
or  her  to  draw  from  facts.  An  un- 
friendly witness  has  the  power  to 
give  to  many  acts,  however  innocent 
of  wrong  intent,  a  false  coloring  of 
criminality."  Brown  v.  Brown,  63 
N.  J.  Eq.  348,  50  Atl.  608. 

81.  Taiier  v.  Murphy  Furn.  Co., 
2A  Mo.  App.  420.  And  see  siipra,  I.  2. 
'82.  "  Certain  facts  being  estab- 
lished, other  facts  may  be  and  often 
are  ascertained  by  inference. 
While  rein  must  be  sometirnes  put 
on  the  imagination  of  juries,  the 
process  of  reasoning  in  respect  to 
inference  is  largely  a  matter  of  free 
logic."  McCarty  v.  State  ex  rel. 
Boone,  162  Ind.  218,  70  N.  E.  131-  . 
"  A  presumption  of  any  fact  is 
properly  an  inferring  of  that  fact 
from  other  facts  that  are  known;  it 
is  an  act  of  reasoning;  and  rnuch 
of  human  knowledge  on  all  subjects 
is  derived  from  this  source.  A  fact 
must  not  be  inferred  without  prem- 
ises that  will  v/arrant  the  inference, 
but  if  no  fact  could  thus  be  ascer- 
tained by  inference  in  a  court  of 
law  very  few  offenders  could  be 
brought  to  punishment."  Rex  v. 
Burdette,  4  B.  &  Aid.  (Eng.)  3I4- 
Ordinary  Consequences  of  Act  May 

Be  Inferred "  It  is  also  part  of  the 

common  experience  of  all,  that  many 
facts  are  so  intimately  connected  with 
and  dependent  upon  each  other  that 
the  proof  of  one  necessarily  estab- 
lishes the  other,  or  at  least  affords 
so  strong  a  presumption  of  the  lat- 
ter's  existence  that  no  additional 
proof  of  it  will  be  required  until 
such  presumption  is  overcome  by 
countervailing  testimony.  ...  To 
satisfactorily  prove  a  given  act,  also 
establishes  at  least,  l^rima  facie,  the 
ordinary  and  probable  consequences 
of  such  act."  Chicago.  B.  &  Q.  R. 
Co.  7'.  Warner.  108  111.  538,  546. 
83.     "All      reasonable      influences 
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ities.*'''     The  fact  upon   which  the  inference  is  based  need  not  be 


may  be  indulged  from  proved  facts, 
but  no  inference  may  be  upheld 
which  is  contrary  to  reason,  to  phys- 
ical laws  or  the  course  of  nature." 
Lowery  v.  San  Joaquin,  etc.  Co.,  134 
Cal.    185,  66   Pac.   225. 

"  A  presumption  is  the  inference 
of  one  fact  from  another  fact  that 
is  admitted  or  proven,  and  can  only 
arise  where  the  fact  to  be  inferred 
necessarily  or  unusually  accom- 
panies the  one  from  which  the  infer- 
ence is  to  be  made."  Duncan  v. 
Littell,  2  Bibb  (Ky.)  424.  And  see 
the  following  cases : 

Connecticut.  —  Breed  v.  Hillhouse, 
7  Conn.  523  (acceptance  of  indorsed 
guaranty  of  note  and  forbearance 
were  held  to  prove  agreement  to 
forbear,  "  on  a  principle  of  probable 
presumption,  which  harmonizes  with 
common  sense  and  is  conformed  to 
experience"). 

Illinois. —  l^orth  Chicago  St.  R. 
Co.  V.  Rodert,  203  111.  413,  67  N.  E. 
812  (degree  of  care  exercised  by 
persons  in  an  accident  may  be  in- 
ferred from  circumstances). 

Marvland.  —  MchaughVm  v.  Mc- 
Laughlin, 80  Md.  115,  30  Atl.  607 
(that  person  was  over  sixty  years 
of  age  may  be  inferred  from  fact 
that  he  was  married  forty-six  years 
before)  ;  Phelps  v.  Georges'  Creek 
R.  Co.,  60  Md.  536,  553  (receipt  of 
letter  may  be  inferred  from  subse- 
quent conduct  and  relations  of  par- 
ties). 

New  Hampshire.  —  Clark  v.  Man- 
chester, 64  N.  H.  471,  13  AtL  867 
(death  proved  by  drowning  —  infer- 
ence that  it  was  not  instantaneous 
and  that  deceased  suffered  pain  was 
warranted). 

New  Jersey.  —  Edgeworth  v.  Wood, 
58  N.  J.  L.  463,  33  Atl.  940  (infer- 
ence that  wagon  which  ran  over 
plaintiff  was  owned  by  defendant 
warranted  where  witnesses  testify 
that  it  was  painted  as  were  the 
wagons  of  the  defendant  and  had  on 
it   defendant's  name   and   device). 

Texas.  —  Pullman  Palace  Car  Co. 
v.  Nelson,  22  Tex.  Civ.  App.  223,  54 
vS.  W.  624  (receipt  of  reply  message 
authorizes  inference  that  it  was  sent 
by  person  to  whom  original  letter 
W'as    a(I(lri-^^-.r(!  ). 


JVisconsin.  —  West  v.  City  of  Eau 
Claire,  89  Wis.  31,  61  N.  W.  313 
(legitimate  inference  for  the  jury  to 
find  that  person  who  fell  on  icy 
sidewalk,  caught  her  foot  in  hole 
there  and  that  this  caused  the  fall). 

84.  "  In  matters  of  proof  we  are 
not  justified  in  inferring  from  mere 
possibilities  the  existence  of  facts." 
Baltimore  &  O.  R.  Co.  v.  State,  71 
Md.  590,  18  Atl.  969. 

"  The  law  requires  an  open  and 
visible  connection  between  the  prin- 
cipal and  evidentiary  facts,  and  the 
deductions  from  them,  and  does  not 
permit  a  decision  to  be  made  on  re- 
mote inferences."  Xenia  Bank  v. 
Stewart,  114  U.  S.  224;  Jolivette  v. 
Estate  of  Young,  103  111.  App.  394; 
Cole  V.  Boardman,  63  N.  H.  580,  4 
Atl.  572;  Hobbs  V.  Blanchard  & 
Sons    Co.    (N.   H.),   70   Atl.    1082. 

"While  the  jury  is  entitled  to 
draw  inferences,  they  must  be  de- 
duced from  the  testimony,  not  from 
conjecture."  Felver  v.  Central  Elec. 
R.   Co.    (Mo.),   115   S.   W.  980. 

"  It  is  not  enough  that  the  facts 
proven  permit  an  inference,  but  it  is 
held  that  the  inference  sought  must 
be  the  only  one  which  can  fairly  and 
reasonably  be  drawn  from  those 
facts."  O'Reilly  z^.  Brooklyn  Pleights 
R.  Co.,  82  App.  Div.  492,  81  N.  Y. 
Supp.  572. 

"  Whatever  inferences  fair-mmded 
men  can  rationally  deduce  from  tes- 
timony, juries  are  at  liberty  to  adopt 
as  the  basis  of  a  decision,  but  not 
some  speculation  conceivably  true, 
but  which  can  as  well  be  false  for 
aught  that  appears."  Spiro  v.  St. 
Louis  Transit  Co.,  102  Mo.  App. 
250,   262,  76   S.   W.   684. 

'illustration The  theft  of  cer- 
tain letters,  by  a  person  is  not  proved 
by  evidence  that  during  the  period 
of  time  while  these  letters  disap- 
peared he  was  stealing.  United 
States  V.  American  Surety  Co.,  161 
Fed.  149. 

In  Criminal  Cases  "  the  inferences 
to  be  drawn  by  the  jury  from  the 
circumstances  proved  must  be  such 
as  to  satisfy  their  minds  of  the  guilt 
of  the  defendant  beyond  only  rea- 
sonable doubt.  The  conclusion  that 
the  (Icfciidruit   is  guilty  beyond   rea- 
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proved  Itself  by  direct  evidence,  though  there  is  a  well  recognized 
rule  that  a  presumption  cannot  be  based  upon  a  presumption.s^ 

C.  Act  Inferred  From  Habitual  Performance.  —  That  an 
act  was  performed  may  sometimes  be  sufficiently  proved  by  show- 
nig  that  it  was  customary  for  the  person  to  perform  the  'act  and 
that  he  has  no  remembrance  of  not  performing  it  in  the  particular 
instance.®® 

4.  All  Material  Facts.  —  Before  the  evidence  in  a  case  can  be 
regarded  as  sufficient,  every  material-  fact  in  issue  which  is  not 
self -evident,"  must  be  proved^®  in   substance.®" 

5.  Evidence  Equal  to  Testimony  of  One  Unimpeached  Witness. 
There  is  no  rule  of  law  that  the  evidence  necessary  to  support  a 
fact  must  be  equal  to  the  testimony  of  one  unimpeached  witness.'" 


sonable  doubt,  may  not  follow  nec- 
essarily from  the  proven  circum- 
stances but  may  be  obtained  there- 
from by  probable  deduction."  Gan- 
non v:  People,  127  111.  507,  520,  21 
N.  E.  525,  II  Am.  St.  Rep.  147. 

Rules  Governing  Jury "A  jury 

is  bound  to  exercise  judgment  in 
accordance  with  correct  and  com- 
mon modes  of  reasoning.  It  can- 
not adopt  an  inference  from  a  few 
of  the  proven  facts,  when  that  in- 
ference is  absolutely  inconsistent 
with  and  is  repelled  by  other  equally 
proven  facts."  Cunard  S.  S.  Co.  v. 
Kelley.  126  Fed.  610,  617,  61  C.  C. 
A.  S2>2. 

85.  United  States.  —  Cunard  S.  S. 
Co.  V.  Kelley,  126  Fed.  610,  61  C. 
C.  A.  532;  United  States  v.  Ross,  02 
U.   S.  281. 

Illinois.  —  Globe  Ace.  Ins.  Co.  v. 
Gerisch,  163  111.  625,  4:^  N.  E.  563, 
54  Am.  St.  Rep.  486. 

Maine.  —  Seavey  v.  Laughlin,  98 
-^ie.^  517,  57  Atl.  796. 

Nezv  Hampshire.  —  Deschenes  v 
Concord  &  M.  R.  Co.,  69  N.  H.  285, 
46  Atl.  467;  Cole  V.  Boardman,  61 
N.   H.   580,  4  Atl.   572. 

Neu'  York.  —  Weber  v.  Third  Ave. 
R.  Co.,  12  App.  Div.  512,  42  N.  Y. 
Supp.  789. 

Pennsylvania.  —  Douglass  v.  Mitch- 
ell's Exr.,  35  Pa.  St.  440.  446; 
McAleer  v.  McMurray,  58  Pa  St 
126,   135. 

Texas.  —  Rogers  v.  Tompkins 
(  lex.  Civ.  App.),  87  S.  W.  379, 
384;  International  &  G.  N.  R.  Co. 
V.   Vallejo   (Tex.),   113   S.  W.  4. 

86.  See  article  "  Negligence," 
Vol.    VII,   p.    050,    under    R.   a. 


Where  _  an  attorney  testified  that 
it  was  his  usual  custom  to  obtain 
blank  summons,  signed  by  a  justice 
and  fill  them  up  as  he  needed  them, 
but  he  had  no  remembrance  of  the 
particular  instance  in  question,  it 
was  held  that  there  was  sufficient 
proof  that  the  custom  was  followed 
from  the  facts  that  he  did  not  re- 
member doing  otherwise  and  that 
the  blanks  were  filled  in  in  his  own 
handwriting.  Johnson  v.  Turnell, 
113  Wis.  468,  89  N.  W.  515. 

87.  "  T.he  law  does  not  require 
proof  of  that  which  is  self  evident." 
Younger  v.  State,  80  Neb.  201,  114 
N.  W.  170.  (In  a  rape  case  it  was 
alleged  that  no  proof  was  made  that 
defendant  was  not  the  daughter  or 
sister  of  prosecutrix.  Defendant  was 
a  negro  —  prosecutrix  was  a  white 
person.  Held,  no  proof  was  neces- 
sary.) 

88.  "  The  evidence  in  a  law  suit, 
like  a  line  of  battle  or  a  chain  of 
military  defences,  is  no  stronger  than 
its  weakest  point.  And  so,  where 
there  is  a  point  entirely  undefended 
it  may  be  said  there  is  an  entire 
failure  of  evidence."  Bennett  v. 
Rogers.   12  Neb.  382,   11    N.  W.  314. 

Allegations  in  a  complaint  which 
are  not  necessary  to  authorize  a  re- 
covery need  not  be  proven.  Gan- 
non V.  Laclede  Gas  Co.,  145  Mo. 
502,  46  S.  W.  968,  47  S.  W.  907,  43 
L.  R.  A.  505. 

89.  Gueble  v.  La  Falette,  121  La. 
909.  46  So.  917.  And  see  article 
"Variance,"  Vol.  XIII. 

90.  A  requested  "  instruction  that 
71  N.   C.  451,  contains  a  strong  and 
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6.  Conclusion  of  Witnesses.  —  A  fact  cannot  be  considered  as 
proved  where  all  that  is  before  the  court  is  the  conclusion  of  a  wit- 
ness, upon  the  point  in  issue.®^ 

7.  Matters  Collaterally  in  Issue.  —  Less  evidence  is  required  to 
establish  a  fact  collateral  to  the  issues  than  one  which  is  directly 
in  issue.^- 

8.  Proof  of  Conversation.  —  A  witness  need  not  be  able  to  repeat 
the  entire  conversation  which  he  is  alleged  to  have  overheard,  in 
order  to  justify  a  finding  that  the  conversation  actually  took  place.^^ 

9.  Evidence  Sufficient  To  Be  Submitted  to  Jury.  —  The  old  rule 
was  that  the  evidence  should  be  submitted  to  the  jury  even  though 
there  were  but  a  scintilla.^*     Under  the  modern  rule  as  it  is  applied 


every  material  fact  must  be  proved 
by  testimony  equal  to  the  testimony 
of  one  unimpeached  witness,"  was 
held  properly  refused,  the  court  say- 
ing :  "  There  is  no  rule  of  evidence 
in  civil  cases  that  we  are  aware  of, 
requiring  any  particular  quantum  or 
weight  of  evidence  to  warrant  the 
jury  in  determinmg  a  controverted 
fact."  Fuller  v.  Rounceville,  29  N. 
H.  554. 

"  There  must  be  then,  in  most 
cases,  to  establish  a  fact,  a  witness, 
whether  that  fact  be  important  or 
unimportant.  But  this  rule  gives  no 
measure  for  the  quantity  of  evi- 
dence for  knowledge,  intelligence, 
qualities  of  memory,  and  all  other 
attributes  that  make  up  ability,  to- 
gether with  those  moral  qualities 
which  constitute  credibility,  are  most 
unequally  united  in  men,  so  that  one 
possessing  all  the  attributes  of  abil- 
ity and  credibility  in  the  highest 
degree,  and  so  known  to  the  tribu- 
nal before  whom  he  testifies,  would, 
in  his  evidence,  outweigh  an  in- 
definite number  of  witnesses  who 
possess  the  same  attributes  in  the 
lowest  degree."  Callanan  v.  Shaw, 
24  Iowa  441. 

91.  Bowen  v.  Bull,  58  Hun  609, 
12  N.  Y.   Supp.  325. 

"  A  mere  statement  by  a  witness 
that  the  defendant  owes  the  plain- 
tiff without  proof  of  anv  considera- 
tion or  promise  ...  or  of  any 
antecedent  fact  would  not  be  suffi- 
cient." Chicago  Gen.  R.  Co.  v. 
Kluczynski,    79    111.    App.    221. 

Where  the  only  evidence  is  the 
opinion  of  a  witness  that  a  certain 
understanding  existed  between  the 
parties,    a    verdict    for    the    plaintiff 
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cannot  be  sustained.  First  Nat. 
Bank  v.  BuUard,  20  Mont.  118,  49 
Pac.    658. 

Established  Facts  Contrary  to  Con- 
clusion— .  "  While  a  conclusion  may, 
under  certain  circumstances,  consti- 
tute sufficient  evidence  to  support  a 
finding  and  judgment,  this  cannot 
be  so  in  cases  .  .  .  where  the 
facts  established  at  the  trial  are 
clearly  contrary  to  the  conclusion 
relied  upon."  Foulger  v.  McGrath 
(Utah),  95   Pac.    1004. 

92.  "  When  a  fact  arises  collat- 
erally, the  rules  of  evidence  never 
exact  as  cogent  proof  in  affirma- 
tion of  its  verity,  as  where  it  is  di- 
rectly in  issue."  Life  Assn.  of 
America  v.  Neville,  72  Ala.  517. 

For  Example  the  "  best  evidence " 
rule  does  not  apply  to  documents 
collaterally  in  issue.  See  article 
"  Best  and  Secondary  Evidence," 
Vol.  II. 

93.  Instruction  that  in  order  to 
render  testimony  to  a  conversation 
heard  by  the  witness  worthy  of  con- 
sideration, it  is  necessary  that  the 
witness  be  able  to  give  the  substance 
of  the  whole  conversation  is  er- 
roneous, as  he  m^y  recollect  a  por- 
tion of  it  and  not  the  rest  and  the 
weight  of  his  testimony  is  for  the 
jury.  Voorheis  v.  Bovell,  20  111. 
App.  538. 

Former  Testimony,  proof  of  by 
oral  testimony,  see  article  "  Former 
Testimony,"  Vol.  V,  p.  956,  under 
E.     And  see  infra,  III,  9,  I,  t,    (2). 

94.  Gray  v.  Fussell  (Tex.  Civ. 
App.),  106  S.W.  454,  citing  Joske  z'. 
Irvine,  91   Tex.  574,  44  S.  W.   1059. 

The  dissenting  opinion  of  By- 
num,  J.,  in   Wittkowsky  v.   Wasson, 
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in  most  states,  however,  the  evidence  need  not  be  so  submitted  un- 
less it  be  such  that  fair  minded  men  might  reasonably  base  a  verdict 
upon  it.^° 


logical  defense  of  the  former  rule  in 
such  cases. 

"  The  rule  is  that  where  there  is 
any  evidence  the  case  is  for  the 
jury.  .  .  .  While  a  scintilla  of 
evidence  is  sufficient  to  take  the  case 
to  the  jury  it  does  not  follow  that 
a  scintilla  is  sufficient  to  support  a 
verdict."  Louisville,  etc.  R.  Co.  v. 
Hall,  29  Ky.  L.  Rep.  584,  94  S.  W. 
26. 

In  Pennsylvania,  the  evidence  must 
be  submitted  to  the  jury,  whenever 
there  is  a  conflict  caused  by  the 
testimony  of  even  one  witness,  no 
matter  how  fully  he  may  be  con- 
tradicted. Weaver  v.  Craighead, 
104  Pa.  St.  288;  Philadelphia,  etc. 
R.  Co.  V.  Alvord,  128  Pa.  St.  42,  18 
Atl.  391.  But  see  Holland  v.  Kind- 
regan,  155  Pt.  St.   156,  25  Atl.   1077. 

95.  England.  —  Toomey  v.  L.  B. 
&  S.  C.  R.,  3  C.  B.  (N.  S.)  146,  27 
L.  J.  C.  P.  39;  Ryder  V.  Wombwell, 
38  L.  J.  Ex.  8,  L.  R.  4  Ex.  2,2,  19 
L.  T.  491 ;  Metropolitan  R.  Co.  v. 
Jackson,  3  App.  Cas.  193,  47  L.  [. 
C.  P.  303,  27  L.  T.  679. 

Canada.  —  Garland  v.  Toronto,  23 
Ont.  App.  238;  Storey  v.  Veach,  22 
U.  C.  C.  P.  164,  176. 

United  States.  —  Ewing  v.  Goode, 
78  Fed.  442 ;  United  States  v.  Lee 
Huen,  118  Fed.  442;  United  States 
z'.  American  Surety  Co.,  161  Fed. 
149;  Pleasants  z/.  Fant,  22  Wall.  116; 
Parks  V.  Ross,  1 1  How.  362 ;  Ran- 
dall V.  Baltimore  &  O.  R.  Co.,  109 
U.  S.  478 ;  Improvement  Co.  v.  Mun- 
son,  14  Wall.  442 ;  Manning  v.  In- 
surance Co.,  100  U.  S.  693. 

Georgia.  —  Georgia  R.  &  E.  Co.  v. 
Harris,  i  Ga.  App.  714,  57  S.  E. 
1076;  Hankerson  v.  Southwestern 
R.   Co.,  59  Ga.   593. 

Illinois.  — Ofiun  v.  World's  Co- 
lumbian Expo,,  175  111.  472,  51  N. 
E.  651 ;  Bartelott  Z'.  International 
Bank,  119  111.  259,  9  N.  E.  898; 
Frazer  v.  Howe,   106  111.  563. 

Iowa.  —  Skellenger  v.  Chicago  & 
N.  W.  R.  Co.,  61  Iowa  714,  17  N. 
W.  151. 

Maine.  —  Connor  v.  Giles,  76  Me. 
132. 


Maryland.  —  Baltimore  &  O.  R. 
Co.  v.  State,  71  Md.  590,  18  Atl. 
969;    Corner    v.    Pendleton,    8    Md. 

337.  345- 

Massachusetts.  —  Reed  v.  Inhabi- 
tants of  Deerfield,  8  Allen  522. 

Minnesota.  —  Minneapolis  S.  &  D. 
Co.  V.  Great  Northern  R.  Co.,  83 
Minn.  370,  86  N.  W.  451. 

Nebraska.  —  New  Orleans  CofYee 
Co.  z'.  Cady,  69  Neb.  412,  95  N.  W. 
1017. 

Nezu  York.  —  Ruppert  v.  Brooklyn 
H.  R.  Co.,  154  N.  Y.  90,  47  N.  E. 

971. 

Character  of  Motion  for  a  Verdict. 

Motion  for  an  instruction  to  find 
against  the  party  having  the  burden 
of  proof  on  the  ground  that  the  evi- 
dence with  all  justifiable  inferences, 
is  insufficient  to  warrant  a  verdict 
for  the  other  party,  does  not  involve 
a  determmation  of  the  weight  of 
the  evidence  nor  the  credibility  of 
witnesses.  Offutt  v.  World's  Co- 
lumbian Expo.,  175  111.  472,  51  N. 
E.  651. 

Rule  Stated. —  "It  is  often  said  in 
jury  cases  that  if  there  is  any  evi- 
dence to  establish  the  existence  of  a 
disputed  fact,  and  a  conflict  in  that 
regard,  the  question  respecting  it  is 
for  the  jury.  That  rule  should  be 
construed  as  calling  for  evidence 
worthy  of  belief  in  regard  to  the 
subject.  If  the  truth  ot  the  propo- 
sition be  not  within  the  range  of 
probabilities  in  the  light  of  reason 
and  common  sense,  in  view  of  facts 
of  common  knowledge  or  facts  es- 
tablished in  the  case  beyond  reason- 
able controversy  then  evidence  of 
the  existence  of  the  fact  involved 
does  not  prove  such  existence  or 
tend  to  prove  it.  It  is  not  evidence 
tending  to  establish  the  allegation  of 
fact,  because  there  can  be  no  ten- 
dency that  way  so  long  as  all  rea- 
sonable probabilities  are  opposed  to 
it.  It  is  often  said  that  if  dift'erent 
unbiased  minds  may  draw  different 
inferences  from  the  evidence,  it  is 
for  the  jury  to  draw  the  proper  in- 
ferences. Just  so, — but  only  within 
the  range  of  reasonable  probability. 

Vol.  XIV 


104 


WEIGHT  AND  EFFECT  OF  EVIDENCE. 


10.  Nnmber  of  Witnesses  Required.  —  A.  In  General.  —  It  may 
be  stated  as  a  general  rule  that  the  direct  evidence  of  a  single  wit- 
ness is  sufficient  basis  for  the  verdict  of  a  jury.''® 

B.  At  Civil  Law.  —  Under  the  civil  law  two  witnesses  were 
required  to  prove  any  controverted  fact."^ 

C.  Rules  Depending  on  Kind  of  Witness. — a.  In  General. 
On  grounds  of  policy  the  testimony  of  various  kinds  of  witnesses  is 
held  insufficient  to  sustain  a  verdict  unless  corroborated  by  other 


Evidence  or  an  inference  therefrom 
showing  a  bare  possibility  of  the  ex- 
istence of  a  fact  in  issue  will  not  do. 
Verdicts  can  be  based  only  on  rea- 
sonable probabilities.  Mere  possibil- 
ity cannot  establish  probability. 
...  In  short,  before  the  plaintiff 
in  any  case  is  entitled  to  have 
the  issues  made  by  the  plead- 
ings submitted  to  the  jury,  he 
must  do  more  than  merely  pro- 
duce evidence  of  the  facts  upon 
which  his  cause  of  action  rests.  He 
must  produce  credible  evidence  in 
that  regard,  —  evidence  from  which 
sensible  men  of  unbiased  minds  can 
reasonably  decide  the  issues  in  his 
favor."  O'Brien  v.  Chicago,  etc.  R. 
Co.,  I02  Wis.  628,  78  N.  W.  1084. 

96.  Standard  L.  &  A.  Ins.  Co.  v. 
Thornton,  97  Tenn.  i,  40  S.  W.  136; 
Gordon  v.  Ashley,  191  N.  Y.  186,  83 
N.  E.  686;  Albro  v.  Lawson,  17  B. 
Mon.  (Ky.)  642;  Bourda  v.  Jones, 
no  Wis.  52.  85  N.  W.  671;  Eng- 
mann  v.  Estate  of  Immell,  59  Wis. 
249.  18  N.  W.  182. 

"  Under  the  rules  of  the  common 
law  the  testimony  of  a  single  wit- 
ness where  there  is  no  ground  for 
suspecting  either  his  ability  or  his 
integrity,  is  a  sufficient  legal  ground 
for  belief  even  in  criminal  cases." 
Gould  V.  SaflFord's  Estate,  39  Vt.  498, 

505. 

"The  uncontradicted  testimony  of 
one  credible  witness  is  sufficient 
proof  of  any  fact  in  this  case." 
United  States  v.  Brown,  24  i^ed.  Cas. 
No.   14,662. 

"  If  the  jury  believe  the  statement 
of  a  witness  there  is  no  rule  of  law 
forbidding  them  to  found  their  ver- 
dict upon  it,  though  the  witness 
stands  alone,  and  his  testimony  is 
opposed  to  that  of  others."  Fengar 
V.  Brown,  57  Conn.  60.  17  Atl.  321. 
But  see  Southwest  V.  &  M.  Co.  v. 
Chase,  95  Va.  50,  27  S.  E.  826  (one 
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witness  sufficient  if  uncontradicted). 
Not  Valuable  as  Rule  of  Suffi- 
ciency— "  To  say  that  one  credible 
witness  is  necessary,  is  a  very  un- 
satisfactory and  indefinite  rule,  in- 
deed." Callanan  v.  Shaw,  24  Iowa 
441. 

Sufficient  Though  Witness  Contra- 
dicts Himself The  direct  testimony 

of  a  witness  may  be  sufficient  to 
support  a  verdict  though  the  witness 
contradict  himself  on  his  cross-ex- 
amination. Lindley  v.  Blumberg,  7 
Cal.  App.  140,  93  i'ac.  894. 

Rule  Incorporated  in  Statutes. 
"  The  direct  evidence  of  one  witness 
who  is  entitled  to  full  credit  is  suffi- 
cient proof  of  any  fact  except  per- 
jury and  treason."  California  Code 
Civ.  Proc.  §  1844;  Oregon  Code  Civ. 
Proc.  §  681  (same  except  that  usage 
is  added  to  the  exceptions)  ;  Mon- 
tana Code  Civ.  Proc.  §  7861  (same)  ; 
Story  V.  Maclay,  6  Mont.  492,  13 
Pac.  198.  And  see  State  ex  rel. 
Zehnter  v.  Tipton.  15  Mont.  74,  38 
Pac.  222. 

"  In  order  for  the  direct  evidence 
of  one  witness  to  be  sufficient  to 
prove  a  fact,  the  witness  must  be 
one  who  is  entitled  to  full  credit. 
(Rev.  Code  Civ.  Proc.  §3120)." 
Bowen    v.    Webb    (Mont.),    97    Pac. 

839. 

"  The  Exclusion  of  the  Testimony 

of  one  witness  as  to  a  fact  which 
has  been  proved  by  the  uncontra- 
dicted evidence  of  another  witness 
is  not  a  prejudicial  error  for  the  di- 
rect evidence  of  one  witness  who  is 
entitled  to  full  credit  is  sufficient  for 
proof  of  any  fact  except  perjury 
and  treason.  C.  C.  P.  Sec.  1844-" 
People  V.  Westlake,  62  Cal.  303- 

97.  "Under  the  rules  of  the  civil 
law  a  controverted  fact  must  be  es- 
tablished by  the  testimony  of  at  least 
two  witnesses."  Gould  v.  Safford's 
Estate,  39  Vt.  498,  505.     And  see  ar- 
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witnesses  or  by  circumstances  in  the  case.     Most  of  these  rules  are 
noticed  and  discussed  elsewhere  in  this  work.^* 

b.  Child  Under  Tzvelve  Years.  —  In  some  jurisdictions  testimony 
of  a  child  under  twelve  years  of  age  may  sometimes  be  received  in 
a  criminal  action  without  administering  an  oath  to  the  witness,  but 
no  person  can  be  convicted  upon  such  testimony  unsupported  by 
other  evidence.^^ 

c.  Divorce  Actions.  —  There  is  no  rule  of  law  which  requires  the 
corroboration  of  the  testimony  of  either  party  in  an  action  for 
divorce^  though  it  is  sometimes  required  in  practice,  or  by  statute.- 


ticlc  "  Corroboration,"  Vol.  III.  p. 
671. 

Rule  in  Louisiana  is  stated,  infra, 
II,  10,  D,  d. 

98.  See  articles  "  Accomplices," 
Vol.  I;  "Bastardy."  Vol.  II; 
"  Confessions  ,"  Vol.  Ill ;  "  Cor- 
roboration," Vol.   III. 

99.  New  York.  -^  §392  N.  Y.  Code 
Cr.  Proc.  Amend.  §  1892,  ch.  279 ; 
People  V.  Johnson,  185  N.  Y.  219,  77 
N.  E.  1164;  People  V.  Sexton,  187 
N.  Y.  495,  80  N.  E.  396;  People  v. 
Pustolka,  149  N.  Y.  570,  43  N.  E. 
548;  People  V.  Gralleranzo,  54  App. 
Div.  360,  66  N.  Y.  Supp.  514;  Peo- 
ple V.  Donohue,  114  App.  Div.  830, 
100  N.  Y.  Supp.  202. 

Corroboration  is  not  required  where 
the  child  knows  the  obligation  of  an 
oath  and  it  is  actually  administered. 
People  V.  O'Brien,  74  Hun  264,  26 
N.  Y.  Supp.  812. 

Statute  Constitutional —  N.  Y. 
Code  Cr.  Proc.  §  392,  requiring  other 
evidence  to  support  conviction  than 
testimony  of  child  under  twelve 
years  not  unconstitutional.  People 
V.  Johnson,  185  N.  Y.  219,  77  N.  E. 
1 164. 

England By  Stat.  48  &  49  Vict. 

(1885)  ch.  69,  §4,  a  similar  pro- 
vision is  made,  but  it  is  here  Hmited 
to  actions  for  carnally  knowing  a 
girl. 

1.  Flattery  v.  Flattery,  88  Pa.  St. 
27;  Lee  V.  Lee,  3  Wash.  236,  28  Pac. 
355 ;  Rosecrance  v.  Rosecrance,  127 
Mich.  322,  86  N.  W.  800.  And  see 
articles  "  Divorce,"  Vol.  IV ;  "  Cor- 
roboration," Vol.  Ill,  p.  722  un- 
der 3. 

"The  rule  upon  which  the  judges 
have  usually  acted  in  these  cases,  of 
not  gra-ifing  a  divorce  upon  the  un- 
corrob'..-:>'.'.cd  testimony  of  the  libel- 


ant, is  merely  a  general  rule  of  prac- 
tice, and  not  an  inflexible  rule  of 
law.  .  .  .  There  is  no  law  to 
prevent  the  finding  of  a  fact  upon 
the  testimony  of  a  party  whose  cred- 
ibility and  good  faith  are  satis- 
factorily established."  Robbins  v. 
Robbins,  too  Mass.  150. 

2.  California.  —  Evans  v.  Evans, 
41  Cal.  103 ;  Wolfif  V.  Wolfif,  102  Cal. 
433.  36  Pac.  767,  1037;  Smith  v. 
Smith,  119  Cal.  183.  48  Pac.  730,  51 
Pac.  183. 

District  of  Columbia.  —  Lenoir  v. 
Lenoir,  24  App.  Cas.  160  (applying 
Code  §964). 

Maryland.  —  Gen.  Laws,  Vol.  i, 
art.  35-  §  4- 

Michigan. — •  Emmons  v.  Emmons, 
Walker's  Ch.  532. 

Minnesota.  —  Westphal  v.  West- 
phal,  81  Minn.  242,  83  N.  W.  988. 

Nezv  Jersey.  —  Garcin  v.  Garcin, 
62  N.  J.  Eq.  189,  50  Atl.  71;  Grover 
V.  Grover,  63  N.  J.  Eq.  77i,  5°  Atl. 
1051;  Sabin  v.  Sabin  (N.  J.  Eq.)  59 
Atl.  627;  Hunt  V.  Hunt  (N.  J.  Eq.), 
59  Atl.  642;  Wood  V.  Wood  (N.  J. 
Eq.),  62  Atl.  429;  Woodworth  v. 
Woodworth,  21  N.  J.  Eq.  251 ;  Cum- 
mins V.  Cummins,  15  N.  J.  Eq.  138. 

Texas.  —  Simons  v.  Simons,  13 
Tex.  468. 

Wisconsin.  —  Sanborn  &  S.,  Ann. 
ch.   113,   §  2431,   rule  28. 

"  No  rule  is  more  inexorable  than 
that  which  forbids  the  court  to  make 
a  decree  of  divorce  on  the  uncorrob- 
orated evidence  of  the  party  seeking 
it."  Cotter  v.  Cotter  (N.  J.  Eq.), 
58  Atl.  73. 

Divorce  for  Desertion —  "  The  ac- 
count of  the  libelant  must  either  be 
corroborated  by  other  testimony  or 
if  no  other  person  have  knowledge 
respecting    the    facts    of    the    case. 
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So,  also,  particular  facts  are  sometimes  required  to  be  proved  by  the 
testimony  of  more  than  one  witness.^ 

D.  Rules  Depending  on  the  Nature  of  the  Action.  —  a.  Per- 
jury and  Treason.  —  The  requirement  of  two  witnesses  in  actions 
of  "perjury  and  treason  will  be  found  discussed  elsewhere  in  this 
work.* 

b.  Anszver  in  Chancery. — To  overcome  an  answer  under  oath 
in  equity  the  testimony  of  two  witnesses  was  formerly  required,  or 
one  witness  with  corroborating  circumstances.^  But  in  many  juris- 
dictions, under  the  modern  procedure,  this  practice  has  been  dis- 
continued.® 


there  must  be  evidence  that  the 
libelant  sustains  a  good  general 
character,  in  order  to  .  .  .  re- 
but any  supposition  that  the  deser- 
tion was  caused  by  his  or  her  mis- 
conduct." Kimball  v.  Kimball,  13 
N.  H.  222. 

Confession  of  the  Defendant,  alone 
is  insufficient  to  base  a  divorce  de- 
cree upon  Rosecrance  v.  Rosecrance, 
127  ]\Iich.  322,  86  N.  W.  800. 

3.  Kentucky — Under  the  Ken- 
tucky statutes,  1900,  §2119,  a  charge 
of  adultery  or  lewdness  in  a  divorce 
suit  must  be  proved  by  two  wit- 
nesses or  one  witness  corroborated. 
Barnett  v.  Barnett,  23  Ky.  L.  Rep. 
1 117,  64  S.  W.  844  (not  ofif.). 

New  Jersey. —  "The  testimony  of 
a  single  witness  may  be  sufficient 
proof  of  adultery  to  sustain  a  de- 
cree of  divorce,  though  denied  by 
the  defendant  upon  oath."  Brown 
V.  Brown,  63  N.  J.  Eq.  348,  50  Atl. 
608. 

4.  See  articles  "  Perjury,"  Vol. 
IX.  and  "  Treason,"  Vol.  XIII. 

The  law  as  to  the  sufficiency  of  a 
single  witness  "  is  uniform  in  prin- 
ciple and  practice,  with  the  single 
exception  of  the  case  of  perjury,  as 
there  is  oath  against  oath."  Erskine, 
S.  C,  in  Clifford  v.  Brooke,  13  Ves. 
Jr-  131,  33  Eng.  Reprint  244. 

5.  Canada.  —  Powell  v.  Lea,  20 
Grant  Ch.  621 ;  Moberly  v.  Brooks, 
27  Grant  Ch.  270. 

United  States.  —  Vigel  v.  Hopp, 
104  U.  S.  441;  Conley  v.  Nailor,  118 
U.  S.  127;  Monroe  Cattle  Co.  v. 
Becker,  147  U.  S.  47;  Jacobs  v.  Van 
Sickle.  127  Fed.  62,  61  C.  C.  A.  598. 

Alabama.  —  Moyler  v.  Moyler,  11 
Ala.  620. 

District  of  Columbia.  —  Northwest 
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Eckington  Imp.  Co.  v.  Campbell,  28 
App.  Cas.  483. 

Florida.  —  White  z:  Walker,  5  Fla. 
478.  491 ;  Carr  v.  Thomas,  18  Fla. 
736;  Parken  z:  Safford,  48  Fla.  290, 
S7  So.  567 ;  Pinney  v.  .Pinney,  46 
Fla.  559.  35  So.  95. 

Pennsylvania.  —  Sylvius  v.  Kosek. 
117  Pa. 'St.  67,  II  Atl.  392;  Phillips 
V.  Meily,  106  Pa.  St.  536;  Kane  v. 
Fire  Ins.  Co.,  199  Pa.  St.  198.  48 
Atl.  989. 

Tennessee.  —  Humphreys  v.  Blev- 
ins,  I  Overt.  177. 

Vermont.  —  Phelps  v.  Root,  78  Vt. 
493,  63  Atl.  941. 

Virginia.  —  Love  v.  Braxton,  5 
Call.  537. 

See  articles  "Answers/'  Vol.  I,  p. 
907,  under  3,  and  "  Corroboration," 
Vol.  Ill,  p.  729,  under  5. 

Eeason   for  Rule "  The   rule  in 

chancery  proceedings  was  said  to 
have  been  established  upon  the 
ground  that  the  answer  of  the  de- 
fendant being  sworn  to  and  there 
being  the  oath  of  but  one  witness,  it 
amounted  to  simply  an  oath  against 
another  oath  and  therefore  a  chan- 
cellor could  not  undertake  to  say 
which  was  to  be  credited.  The  con- 
science of  the  defendant  being  ap- 
pealed to,  his  answer  was  as  much 
entitled  to  credence  as  the  oath  of 
any  one  witness."  Attorney's  argu- 
ment in  Albro  v.  Lawson,  17  B. 
Mon.    (Ky.)   642. 

Answer  Must  Be  Under  Oath. 
Patterson  v.  Gaines,  6  How.  (U.  S.) 
S50,  588;  Union  Bank  v.  Geary,  5 
Pet.  (U.  S.)  99- 

6.  Shapleigh  v.  Hull,  21  Colo. 
419,  41  Pac.  1 108;  Enders  v.  Wil- 
liams. I  Met.  (Ky.)  346;  Cornet  v. 
Bertelsmann,  61    Mo.    118;   Rush  v. 
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c.  Customs.  —  A  custom  or  usage  may  be  established,  in  most 
jurisdictions/  by  the  testimony  of  a  single  witness.^ 

d.  In  Louisiana.  —  A  contract  or  agreement  in  reference  to  mov- 
able property  above  five  hundred  dollars  in  value  cannot  be  proved 
in  Louisiana  except  upon  the  testimony  of  more  than  one  witness 
or  one  witness  with  corroborating  circumstances.^ 

e.  Miscellaneous  Civil  Cases.  —  In  the  notes  are  collected  cases 
in  which  in  various  localities,  the  testimony  of  more  than  one  wit- 
ness is  required  to  justify  a  verdict.^" 


Landers,  107  La.  549,  32  So.  95,  57 
L.  R.  A.  353;  Thibodeaux  v.  Thibo- 
deaux,  112  La.  906,  36  So.  800. 

7.  Aldrich  v.  Columbia  R.  Co.,  39 
Or.  263,  64  Pac.  455  (applying  Hill's 
Ann.  Laws,  §  778,  which  requires 
two  witnesses). 

8.  Jones  v.  Hoey,  128  Mass.  585; 
Southwest  V.  &  M.  Co.  v.  Chase,  95 
Va.  50,  27  S.  E.  826;  Partridge  v. 
Forsyth,  29  Ala.  200;  Penland  v. 
Ingle,  138  N.  C.  456,  .50  S.  E.  850 
(but  "the  testimony  of  that  witness 
must  be  sufficiently  convincing  and 
patent  to  create  in  the  minds  of  the 
jurors  a  full  conviction  of  the  ex- 
istence of  the  custom")  ;  McDon- 
ough  V.  Boston  El.  R.  Co.,  191  Mass. 
509,  78  N.  E.  141.  And  see  Briggs 
&  Co.  V.  Langhammer,  103  Md.  94, 
63  Atl.  198;  article  "Customs  and 
Usages/'  Vol.  III.  p.  959,  under  3. 

Testimony  Must  Be  Explicit. 
"  It  seems  now  to  be  settled  that  a 
jury  may  be  justified  in  regarding 
the  usage  as  established  by  one  wit- 
ness where  it  appears  that  he  has 
full  knowledge  and  long  experience 
on  the  subject  about  which  he 
speaks,  and  testifies  explicitly  to  the 
duration  and  universality  of  the 
usage,  and  .is  not  contradicted." 
Southwest  V.  &  M.  Co.  V.  Chase,  95 
Va.  50,  27  S.  E.  826.  , 

9.  Louisiana  Rev.  Civ.  Code, 
1888,  §2277;  State  V.  Judge,  37  La. 
Ann.  380;  Succession  of  Piffet,  37 
La.  Ann.  871 ;  Sprowl  v.  Stewart, 
"19  La.  Ann.  433;  Hannay  v.  New 
Orleans  Cotton  Exch.,  112  La.  998, 
36  So.  831. 

Although  a  contract  over  $500 
must  be  proved  by  one  witness  and 
corroborating  circumstances,  yet  if 
the  respective  items  are  amply 
proved  the  rule  does  not  apply. 
Harliss  v.  Drews,  119  La.  206,  43 
So.  1008. 


Exception ■  By  Art.  244,  an  ex- 
ception is  made  in  those  cases  where 
there  is  a  "beginning  of  proof"  in 
writing.  Muse  v.  Rogers'  Heirs,  12 
Mart.   (La.)   35°. 

"  A  beginning  of  proof  in  writing 
is  said  of  any  act  proceeding  or 
emanating  from  him  against  whom 
the  demand  is  made."  Lazare's  Exrs. 
V.  Peytavin,  9  Mart.  O.  S.  (La.)  566. 

10.  In  Texas  a  trust  in  a  bill  of 
sale  based  upon  the  verbal  declara- 
tions of  the  alleged  trustee  _  can  be 
proved  only  by  two  witnesses. 
Grace  v.  Hanks,  57  Tex.  14;  Neil 
V.  Keese,  5  Tex.  23;  Cuney  v. 
Dupree,  21  Tex.  211;  McClenny  v. 
Floyd,  ID  Tex.  159;  Pierce  v.  Fort, 
60  Tex.  464. 

In  Pennsylvania  two  witnesses  are 
required  to  impeach  a  written  instru- 
ment (Brawdy  v.  Brawdy,  7  Pa.  St. 
157;  Pyroleum  Appliance  Co.  v. 
Hardware  Co.,  169  Pa.  St.  440,  32 
Atl.  458;  Keystone  Axle  Co.  v. 
Leyda,  188  Pa.  St.  322,  41  Atl.  477; 
Thomas  v.  Loose,  114  Pa.  St.  35,  6 
Atl.  326)  and  also  to  reform  it. 
Cooper  V.  Potts,  185  Pa.  St.  115,  39 
Atl.  824;  Sutch's  Estate,  201  Pa.  St. 
305,  50  Atl.  943.  "  A  chancellor  in- 
variably refuses  to  reform  a  written 
instrument  on  the  uncorroborated 
testimony  of  a  single  witness." 
Pioso  V.  Bitzer,  209  Pa.  St.  503,  58 
Atl.  891;  Phillips  V.  Meily,  106  Pa. 
St.  536;  Hamory  v.  Sargent,  25  Pa. 
Co.  Ct.  191;  North  &  W.  Branch 
R.  Co.  V.  Swank.  105  Pa.  St.  555; 
Van  Voorhis  v.  Rea,  153  Pa.  St.  19, 
25  Atl.  800.  And  see  Hoffman  v. 
Bloomsburg  R.  Co.,  157  Pa.  St.  174, 
27  Atl.  564. 

Reformation  of  Deed — .  It  is 
doubtful  whether  a  deed  should  ever 
be  reformed  upon  the  sole  testi- 
mony of  the  grantor.     McClellan  v. 
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f.  Miscellaneous  Criminal  Cases.  —  It  is  quite  common  in  several 
classes  of  criminal  cases  for  statutes  to  expressly  require  more  than 
one  witness  to  convict  a  defendant.^^ 


Sanford,  26  Wis.  595;  Kent  v.  Las- 
ley,  24  Wis.  654;  Meiswinkel  v. 
St.  Paul  Ins.  Co.,  75  Wis.  147,  43 
N.  W.  66g.  But  see  "Godwin  v. 
Yonge,  22  Ala.  553. 

Surety's  Notice  to  Creditors  to  sue 
the  principal  must  be  proved  by  more 
than  one  witness  in  Tennessee. 
Jackson  v.  Huey.  10  Lea  (Tenn.) 
184  (applying  §§  1968,  1969  Code 
Tenn.;  §3518,  Code  1896);  Simpson 
V.  State,  6  Baxt.   (Tenn.)  440. 

Plea  of  the  Truth  to  a  charge  of 
slander  must  be  supported  by  the 
testimony  of  two  witnesses  or  one 
witness  and  corroborating  circum- 
stances in  Alabama.  Spruil  v. 
Cooper,  16  Ala.  791 ;  Hereford  v. 
Combs,  126  Ala.  369,  28  So.  582. 

Application  by  Chinamen  to  re- 
enter the  United  States  only  granted 
on  proof  by  two  credible  witnesses 
other  than  Chinese,  that  he  was  for- 
merly a  merchant  here.  Act  of  Nov. 
3,  1893,  ch.  14,  28  Stat.  7-  Li  Sing 
z:  United  States.  180  U.  S.  486,  492. 

In  cases  arising  under  the  Chinese 
exclusion  acts  (Act  1892,  §6),  it  is 
expressly  provided  that  proof  of  res- 
idence in  the  United  States  prior  to 
May  5,  1892,  can  only  be  made  "  by 
at  least  one  credible  witness  other 
than  Chinese."  Quong  Sue  v.  United 
States,  116  Fed.  316,  54  C.  C.  A.  652; 
Fong  Yue  Ting  v.  United  States, 
149  U.  S.  698,  729. 

Certificate  of  Acknowledgment  of 
an  officer  as  to  the  execution  of  a 
deed  will  prevail  over  the  unsup- 
ported testimony  of  the  party  grantor 
that  it  is  a  forgery.  See  the  follow- 
ing cases : 

United  States.  —  Insurance  Co.  v. 
Nelson,  103  U.  S.  544. 

Illinois.  —  O'Donnell  v.  Kelliher, 
62  111.  App.  641  ;  Warrick  v.  Hull, 
102  111.  280;  McPherson  v.  Sanborn, 
88  111.  150;  Knowles  v.  Knowles,  86 
111.   I. 

Iowa.  —  Bailey  v.  Landingham,  53 
Iowa  722,  6  N.  W.  76. 

Michigan.  —  Johnson  v.  Van  Vel- 
sor,  43  Mich.  208,  5  N.  W.  265. 
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Nebraska.  —  Phillips  v.  Bishop,  35 
Neb.  487,  53  N.  W.  375- 

Pennsylvania.  —  Heeter  v.  Glas- 
gow, 79  Pa.   St.  79. 

Wisconsin',  —  Smith    v.     Allis,     52 

Wis.  337.  9  N.  W.   155- 

To  Impeach  an  Officers  Return 
more  than  one  witness  is  necessary 
for  that  would  be  only  oath  against 
oath.  Driver  v.  Cobb,  i  Tenn.  Ch. 
490.  And  see  Devant  v.  Carlton, 
53  Ga.  491 ;  Davis  v.  Dresback,  81 
111.  393.  Contra,  Loeb  v.  Mailer, 
no  Ala.  487.  18  So.  268  (sheriff's 
return). 

To  Convert  a  Deed  Into  a  Mort- 
gage, the  uncorroborated  testimony 
of  one  witness  has  been  held  insuffi- 
cient Muckelroy  f.  House,  21  Tex. 
Civ.  App.  673,  52  S.  W.  1038;  Kent 
z:  Lasley,  24  Wis.  654.  Compare, 
Pierce  z'.  Fort.  60  Tex.  464. 

Various  Statutes  Requiring  More 
Than  One  Witness.  —  Relinquish- 
ment of  dower  of  insane  married 
women.  Florida  Rev.  Stat.  1892, 
§  1962. 

Residence  of  Applicant  for  Di- 
vorce— .Colorado  Stat.  1893,  p.  239, 
§6. 

Committal  to  Insane  Asylum. 
South    Dakota    Stat.    1899,    §3567. 

11.  Capital  Crimes Connecti- 
cut Gen.  Stat.  §1508  ("  testimony  of 
at  least  two  witnesses  or  that  which 
is  equivalent  thereto");  State  v. 
Smith,  49  Conn.  376,  385;  State  v. 
Kelly,  77  Conn.  266.  274.  58  Atl. 
705 ;  State  z'.  Marx,  78  Conn.  18,  60 
Atl.  690  (but  the  two  witnesses  need 
not  testify  to  the  same  part  of  the 
transaction)  ;  State  v.  Washelesky. 
70  Atl.  62  (the  testimony  of  two 
witnesses  is  not  required  but  it  is 
enough  if  there  is  an  equivalent 
thereto ;  neither  need  there  be  two 
witnesses   to   every   important   fact). 

Sexual  Crimes — 1885  Stats.  48  & 
49  Vict.  ch.  69,  §  2  (procuring  for 
prostitution);  §3  (defilement  by 
fraud)  ;  Canada  Criminal  Code, 
1892,  §684  (fraudulent  marriage, 
seduction)  ;  Massachusetts,  Stat. 
1 186,  ch.  329,  Rev.  Laws  1902,  ch. 
212,  §  7    (enticing  for  prostitution)  ; 
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III.  WEIGHT. 

1.  In  General.  —  Although  evidence  always  varies  in  its  weight,^^ 
no  arbitrary  rule  can  be  laid  down  by  which  to  determine  its  weight 
in  all  cases.^'^     The  only  general  test  may  be  said  to  be  its  probabil- 


Ontario  Criminal  Code  §684  (seduc- 
tion) ;   Rex  V.  Daun,   12  Ont.  227. 

Proof   of   Genuineness   of   Alleged 

Forged      Note      or      Bill Indiana 

Burns  Ann.  Stat.  Vol.  I,  §  1870,  and 
Burns  Ann.  Supp.  1905,  §1879; 
Kansas  Gen.  Stat.  1897,  ch.  102, 
§  226 ;  State  v.  Foster,  30  Kan.  365, 
2  Pac.  628  (refers  only  to  proof  by 
expert  evidence). 

Bribery.  _  Number  of  witnesses 
required  for  a  conviction.  See  ar- 
ticle "  Bribery,"  Vol.  II,  p.  769,  un- 
der 2. 

Offences  Under  Election  Law. 
Kentucky  Stats.  1899,  §1594;  Com. 
V.  Hart,  98  Ky.  7,  2,2  S.  W.   138. 

Commitment  to  Reform  School  for 
Incorrigibles — Minnesota  Gen.  Stat. 
1894.    §3525. 

Breach  of  Verbal  Contract  for 
Labor. —  South  Carolina,  1897,  ch. 
22,  p.  457;  State  V.  Easterlin,  61  S. 
C.  71,  39  S.  E.  250. 

False  Pretenses. —  Arizona,  P.  C. 
1881,  §  1659;  California  P.  C.  1872, 
§1110,  amended  stat.  1905,  ch.  532; 
Idaho  Rev.  Stat.  1887,  §  7870 ;  North 
Dakota  Rev.  C.  1895,  §  8186;  Okla. 
Stat.  1893,  §5210;  South  Dakota 
Stat.  1899,  §8654;  Utah  Rev.  Stat. 
1898,   §4861. 

12.  "  The  attributes  of  the  human 
mind  are  such  as  to  enable  it  to 
draw  a  distinction  in  giving  weight 
and  value  to  the  declarations  of  in- 
dividuals." Harmon  v.  Territory, 
15  Okla.   147,  79   Pac.  765. 

Varies  With  Liability  to  Mistake 
of  Perjury. —  "  The  weight  of  evi- 
dence varies  with  the  greater  or 
less  liability  of  the  witnesses,  in  the 
first  place  to  mistake,  and  in  the 
second  place  to  perjury."  Boylan 
V.   Meeker,  28  N.  J.   L.  274,   t,:^:^. 

13.  "There  is  no  artificial  rule 
of  belief  to  control  the  minds  of  a 
jury."  Trott  v.  Wolfe,  35  111.  App. 
163;  Clevenger  v.  Curry,  81  111. 
432;  Sibley  v.  St.  Paul  Ins.  Co.,  9 
Biss.  31,  22  Fed.  Cas.  No.  12.830; 
Huchberger  v.  Merchants  Ins.  Co.,  4 
Biss.  265,   12  Fed.   Cas.   No.  6,822. 

"  Nothing  is  more  difficult  than  to 


prescribe  rules  of  faith,  perhaps 
every  man  has  one  peculiar  to  him- 
self." State  V.  Jim,  12  N.  C.  (i 
Dev.  ,L.)    508. 

"  There  is  no  standard  by  which 
the  weight  of  conflicting  evidence 
can  be  ascertained  "  People  v.  Su- 
perior Court,  S  Wend.  (N.  Y.)  114. 
126. 

"  It  is  certainly  true  as  shown  by 
our  every  day  experience  that  arti- 
ficial or  arbitrary  rules  for  de- 
termining the  truth  or  falsity  of  tes- 
timony must  be  unsatisfactory  and 
misleading."  Childs  v.  State,  76 
Ala.  93.  And  see  Dunlap  v.  Hearn, 
2,7   Miss.  471. 

"  It  is  one  of  the  difficulties  at- 
tending all  tribunals  passing  upon 
facts,  that  the  reasons  for  believing 
particular  witnesses  or  particular 
testimony  in  preference  to  others 
cannot  be  defined."  Matter  of  Wool, 
36  Mich.  299. 

"  In  fact,  gentlemen,  the  rules 
upon  this  subject  are  the  dictates 
of  common  sense,  and  your  judg- 
ment will  teach  you  better  what  tes- 
timony to  believe  and  what  to  dis- 
believe than  any  rule  which  can  be 
laid  down  by  the  court."  United 
States  V.  Fifty  Barrels  of  Whiskey, 
25   Fed.   Cas.   No.    15,091. 

Principle   Applies   to   Both   Direct 

and   Circumstantial   Evidence "  It 

is  impossible,  therefore  to  fix  any 
uniform  value  upon  direct  or  posi- 
tive testimony,  as  such.  It  is  equal- 
ly impossible  to  fix  a  uniform  value 
on  circumstantial  evidence,  as  such. 
In  many  cases  the  one  justly  out- 
weighs the  other,  while  in  many 
others  the  preponderance  is  pre- 
cisely reversed."  Bowie  v.  Maddox, 
29  Ga.  285.  See  also  Hudson  %f. 
Best,    104  Ga.    131,   30   S.   E.  688. 

Uselessness   of   Any   Rule i  It    is 

for  the  jurors  to  determine  whether 
they  believe  a  witness  or  not.  "  This 
belief  is  personal,  individual  and 
depends  upon  an  infinite  variety  of 
circumstances ;  any  attempt  to  regu- 
late or  control  it  by  a  fixed  rule  is 
impracticable,     worse     than     useless, 
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ity"  in  the  light  of  observation,  experience,  and  general  knowledge.^^ 

2.  Province  of  Court  and  Jury.  —  The  province  of  the  court  and 
jury  in  respectively  commenting  upon  and  weighing  testimony  is 
elsewhere  discussed. ^^ 

3.  legislative  Control.  —  The  legislature  may,  by  statutory  en- 
actment, prescribe  rules  of  evidence  which  shall  establish  a  prima 
facie  case,"  but  it  cannot  arbitrarily  declare  that  that  shall  be  deemed 


inconsistent  and  repugnant  to  the 
nature  of  a  trial  by  jury  and  calcu- 
lated to  take  from  it  the  chief  ex- 
cellence on  account  of  which  it  is 
preferred  by  the  common  law  to  any 
other  mode  of  trial,  and  to  adopt  in 
its  place,  the  chief  objection  to  a 
fixed  tribunal."  State  v.  Williams, 
47  N.  C.    (2  Jones'  L.)   257,  269. 

14.  "  Proof  is  weighed  by  proba- 
bility and  is  tested  by  general  ex- 
perience." People  V.  Donohue,  114 
App.  Div.  830,  100  N.  Y.  Supp.  202. 

"  Probability  is  the  chief  guide  in 
placing  a  proper  estimate  upon  evi- 
dence." Cass  County  v.  Green,  66 
Mo.  498,  506. 

"  The  observations  and  experience 
of  daily  life,  as  well  as  in  the  ad- 
ministration of  justice  m  the  courts 
of  law,  must  be  applied  by  judges 
and  jurors  to  enable  them  to  decide 
to  what  extent  the  mind  should  be 
influenced  by  evidence  submitted  to 
them."  Whitaker  v.  Parker,  42 
Iowa  585. 

In  deciding  that  a  will  should  not 
have  been  admitted  to  probate  the 
court  said :  "  This  conclusion  is 
undoubtedly  in  conflict  with  some 
of  the  direct  evidence,  but  in  ex- 
amining that,  with  all  the  legiti- 
mate facts  and  circumstances  of  the 
case,  the  rules  and  probabilities  of 
human  conduct  should  not  be  dis- 
regarded." Harris  v.  Vandervere's 
Exr.,  21  N.  J.  Eq.  S6i,  574- 

The  jury  "  should  not  act  rashly 
or  arbitrarily  but  deliberately  and 
according  to  the  dictates  of  reason 
and  the  teachings  of  experience." 
United  States  v.  Brown,  24  Fed. 
Cas.   No.    14,662. 

15.  "The  efl"ect  then  which  all 
evidence  has  upon  the  mind  is  de- 
termined by  observation  and  experi- 
ence, the  only  original  instructors  of 
wisdom."  Whitaker  v.  Parker,  42 
Iowa  585. 

"  How  shall  we  estimate  its  weight  ? 
We  cannot  mark  it  as  so  many  ounces, 


pounds  or  tons,  and  yet  we  know  that 
it  may  have  all  degrees  of  weight 
from  the  lightest  feather  to  the  most 
absolute  moral  certainty.  All  we 
can  do  is  to  note  all  the  facts  and 
circumstances  carefully  and  estimate 
its  absolute  and  relative  weight  by 
the  lights  of  conscience  and  experi- 
ence. This  weight  varies  with  the 
greater  or  less  liability  of  the  wit- 
nesses, in  the  first  place  to  mistake 
and  in  the  second,  to  perjury." 
Boyland  v.  Meeker,  28  N.  J.  L.  274, 

333- 

"  Evidence  to  be  believed  must  not 
onlj'  proceed  from  the  mouth  of  a 
creditable  witness,  but  it  must  be 
creditable  in  itself  —  such  as  the 
common  experience  and  observation 
of  mankind  can  approve  as  prob- 
able under  the  circumstances.  We 
have  no  test  of  the  truth  of  human 
testimony,  except  its  comformity  to 
our  knowledge,  observation  and  ex- 
perience. Whatever  is  repugnant  to 
these  belongs  to  the  miraculous  and 
is  outside  of  judicial  cognizance." 
Daggers  v.  Van  Dyck,  37  N.  J.  Eq. 
130;  Second  Nat.  Bank  v.  O'Rourke, 
40   N.  J.   Eq.   92. 

16.  See  article  "  Credibility," 
Vol.  HI,  pp.  752  to  755. 

17.  A  state  has  general  power  to 
prescribe  the  rules  of  evidence 
which  shall  be  observed  and  can 
determine  what  shall  constitute  a 
prima  facie  case,  and  such  a  law 
is  not  void  as  having  an  extra  terri- 
torial effect  when  it  is  applied  to 
causes  of  action  arising  without  the 
state.  Pennsylvania  Co  v.  McCann, 
54  Ohio  St.  10,  17,  42  N.  E.  768, 
56  Am.  St.  Rep.  695,  31  L.  R.  A. 
651 ;  Com.  V.  Williams,  6  Gray 
(Mass.)  I.  And  see  Richmond  & 
D.  R.  Co.  V.  Mitchell,  92  Ga.  77, 
18  S.  E.  290. 

A  statute  which  provides  that  the 
records  of  a  county  clerk's  office 
shall  be  prima  facie  evidence  of  the 
existence     or     non-existence     of     a 
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to  be  conclusive  evidence  of  a  fact   which  is  not  necessarilv  so.^^ 

4.  Maxim  as  to  Weight.  —  There  is  a  maxim  "  that  all  evidence 
is  to  be  weighed  according  to  the  proof  which  it  was  in  the  power 
of  one  side  to  have  produced  and  in  the  power  of  the  other  to  have 
contradicted."^" 

5.  As  Affected  by  Method  of  Presentation.  —  A.  Written  and 
Orai,  Evidence.  —  a.  In  General. — The  superiority  of  written, 
over  oral  evidence-"  has  long  been  recognized  by  the' courts  and  is 


license  to  a  physician  is  not  uncon- 
stitutional, as  declaring  an  arbitrary 
and  illogical  rule  of  law.  State  v. 
Lawson,  40  Wash.  455,  82  Pac.  750. 
And  see  Ex  parte  Milecke  (Wash.), 
100  Pac.   743. 

18.  An  act  declaring  any  circum- 
stance or  any  evidence,  however 
slight,  prima  facie  proof  of  a  fact  is 
valid ;  but  "  a  law  that  should  make 
evidence  conclusive,  which  was  not 
so  necessarily  in  and  of  itself,  would 
be  void  as  indirectly  working  a  con- 
fiscation of  property  or  a  destruc- 
tion of  vested  rights."  Howard  v. 
Moot,  64  N.  Y.  262.  And  see  ar- 
ticle "  Conclusive  Evidence,"  Vol. 
III.  p.  291,  under   i. 

19.  England.  —  Blatch  v.  Archer, 
I  Cowp.  65. 

United  States. —  Knhy  v.  Tall- 
madge,  160  U.  S.  379,  385;  Sauntry 
V.  United  States,  117  Fed.  132,  55 
C.  C.  A.  148;  Missouri,  etc.  R.  Co. 
V.  Elliott.  102  Fed.  96,  42  C.  C  A. 
188. 

Connecticut.  — Throckmorton  v. 
Chapman,  65  Conn.  441,  :i2  Atl.  930. 

Massachusetts.  —  Smith  v.  Whit- 
man, 6  Allen  562. 

Michigan.  —  Wallace  v.  Harris,  32 
Mich.  380,  394. 

Missouri.  —  Kirk  v.  Middlebrook, 
201  Mo.  245,  100  S.  W.  450. 

Pennsylvania.  —  Haverstick  v.  Penn- 
sylvania R.  Co.,  171  Pa.  St.  loi,  32 
Atl.    1128. 

South  Dakota.  —  Gates  v.  Chicago, 
etc.  R.  Co.,  4  S.  D.  433,  57  N.  W. 
200. 

And  see  Fisher  v.  Carter,  i  Wall. 
Jr.  69,  9  Fed.  Cas.  No.  4,815. 

"  When  the  proof  tends  to  estab- 
lish a  fact  and  at  the  same  time, 
discloses  that  it  is  within  the  power 
and  to  the  interest  of  the  opposing 
party  to  disprove  it  if  false,  the 
silence  of  the  opposing  party  not 
only  strengthens  the  probative  force 
of  the  afiirmative  proof  but  of  itself 


is  clothed  with  a  certain  probative 
force."  Pullman  Palace  Car  Co.  v. 
Nelson,  22  Tex.  Civ.  App.  223,  54 
S.  W.  624.  And  see  Nutting  v. 
Kings  Co.  El.  R.  Co.,  21  App.  Div. 
72,  47  N.  Y.  Supp.  327. 

Failure  to  Produce  Strongest 
Evidence.  —  The  fact  that  an  infer- 
ior class  of  evidence  is  produced 
when  it  was  within  the  power  of 
the  party  to  submit  stronger  proof, 
is  to  be  considered  by  the  jury  in 
weighing  the  evidence  before  it. 
Schwartz  v.  Germania  Life  Ins.  Co., 
21  Minn.  215;  Goodrich  v.  Weston, 
102  Mass.  362.  And  see  article 
"  Presumptions,"    Vol.    IX,    p.    958. 

"  No  rule  of  law  is  better  settled 
than  that  a  party  having  it  in  his 
power  to  prove  a  fact  if  it  exist, 
which  if  proven,  would  benefit  him, 
his  failure  to  prove  it  must  be  taken 
as  conclusive  that  the  fact  does  not 
exist."  Wells-Stone  Merc.  Co.  v. 
Truax,  44  W.  Va.  531,  29  S.  E.  1006. 

Failure  To  Corroborate Plain- 
tiff's testimony  that  a  witness  made 
a  certain  remark  to  him,  in  the 
presence  of  a  third  person,  which 
the  witness  denied  is  weakened  by 
failure  to  call  the  third  person.  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Walker, 
38  Tex.   Civ.  App.  76,  85  S.  W.  28. 

Failure  To  Rebut. —  Where  the 
plaintiff  sued  for  his  commission  as 
a  broker,  and  testified  that  the  cus- 
tomary commission  was  five  per  cent, 
and  the  defendant  offered  no  evidence 
on  this  point,  the  court  was  justified 
in  charging  the  jury  that  if  they 
found  for  the  plaintiff  to  find  for  the 
amount  sued  for.  The  witness  was 
testifying  to  a  fact  which  could 
have  been  readily  disproved  and  may 
therefore  be  considered  as  undis- 
puted. Hansen  v.  Williams  (Tex. 
Civ.  App.),  113  S.  W.  312. 

20.  See  "  Documentarv  Evi- 
dence." Vol.  IV. 
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the  basis  of  many  very  important  rules  in  the  law  of  evidence.^^ 

b.  Weakness  of  Oral  Testimony.  —  The  intrinsic  weakness  of 
oral  testimony  in  relation  to  past  events  is  matter  of  common-^  as 
well  as  judicial  comment. ^^ 

c.  Superiority  of  Written-  Bz'idence. — Where  there  is  a  conflict 
in  the  evidence-*  the  written  evidence  will  control, ^^  especially  when 


21.  See  "  Best  and  Secondary 
Kvn)ENCE/'  Vol.  II ;  "  Parol  Evi- 
dence/' Vol.  IX;  "Statute  op 
Frauds/'  Vol.   XII. 

"  The  danger  of  relying  upon  the 
memory  of  witnesses  was  the  cause 
and  justification  of  the  statute  of 
frauds,  itself."  Walmsley  v.  Griffith, 
10  Ont.  App.  327. 

22.  Whether  part  of  a  written 
contract  which  is  not  produced  at 
the  trial  was  omitted  is  a  question 
of  fact  for  the  jury.  "In  this  class 
of  cases  it  is  common  experience 
that  the  lay  mind  takes  a  different 
view  from  the  legal  one.  Juries 
nearly  always  give  more  weight  to 
the  words  of  the  living  witness  be- 
fore them,  than  they  do  to  the  writ- 
ings made  even  by  the  same  witness 
at  another  time."  Jessop  v.  Ivory, 
172  Pa.  St.  44,  52.  33  Atl.  352. 

23.  Thomas  v.  Paul,  87  Wis.  607, 
58  N.  W.  1031.  And  see  infra,  III, 
9,  I,  a. 

"  Many  memories  are  mere  sieves. 
And  I  would  sooner  trust  the  small- 
est slip  of  paper  for  truth,  than  the 
strongest  and  most  retentive  mem- 
ory ever  bestowed  on  mortal  man." 
Miller  v.  Gotten,  5  Ga.  341,  349. 

"  The  memory  of  men  as  to  facts 
is  not  as  satisfactory  to  the  mind  as 
a  writing  in  an  investigation  involv- 
ing past  events/'  Whitaker  v.  Par- 
ker, 42  Iowa  585. 

"  It  was  observed,  by  Archdeacon 
Paley  in  his  Horae  Paulinae  that 
amidst  the  obscurities,  the  silence, 
or  the  contradictions  of  history,  if  a 
letter  can  be  found,  we  regard  it  as 
the  discovery  of  a  landmark  by 
which  we  can  correct,  adjust,  or 
supply  the  imperfections  and  uncer- 
tainties of  other  accoimts."  Hart  v. 
Ten  Eyck,  2  Johns.  Ch.  (N.  Y.)  62, 
82. 

In  refusing  to  alter  a  written 
contract  on  the  parol  evidence  sub- 
mitted, the  court  said:  "Recollections 
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are  sometimes  vague,  and  impres- 
sions deceitful  and  illusory,  but  the 
written  word  stands,  and  speaks  a 
uniform  language."  Kent  v.  Man- 
chester, 29  Barb.    (N.  Y.)   595. 

"  Parol  evidence  of  the  contents 
of  a  document  claimed  to  have  been 
lost  or  destroyed  is  the  weakest 
character  of  evidence,  and  should  be 
received  with  caution  and  weighed 
with  care."  Kinney  v.  Bryan's 
Admr..   13  Ky.  L.  Rep.  784. 

Newly  Discovered  Oral  Evidence 
is  ground  for  a  new  trial.  "  though 
testimony  of  this  kind,  as  it  is  much 
more  easily  fabricated  ought  to  be 
examined  with  more  strictness." 
Jessup  1'.  Cook,  6  N.  J.  L.  434,  443. 

24.  "  Where  there  is  a  direct  con- 
flict in  the  oral  testimony,  document- 
ary evidence,  like  the  correspond- 
ence between  the  parties  becomes  of 
paramount  importance.  Such  evi- 
dence, if  pertinent,  is  controlling, 
since  it  is  the  best  evidence,  and  in 
every  way  more  satisfactory  and  con- 
vincing than  the  recollection  of  wit- 
nesses as  to  conversations  which  oc- 
curred more  than  two  years  before." 
J.  S.  Toppan  Co.  v.  McLaughlin,  120 
Fed.   705. 

"  When  the  parties  contradicted 
each  other  so  flatly,  it  appears  to  me 
that  the  written  evidence  should  have 
had  more  weight."  Beer  v.  McLeod, 
22  Nova  Scotia  535.  541.  And  see 
Walmsley  ?'.  Griffith,  10  Ont.  App. 
327,  331,  338. 

25.  United  States.  — Foster  v. 
Ohio  C.  R.  &  M.  Co.,  17  Fed.  130 
(business  letters)  ;  Anderson  v. 
Monroe,  55  Fed.  407;  Llado  v.  The 
Tritone,  15  Fed.  Cas.  No.  8,427 
(ship's  delivery  books).    • 

Illinois.  —  First  Nat.  Bank  v. 
Myers,  83  111.  507  (certificate  of  de- 
posit) ;  Lieb  v.  Henderson,  91  111. 
282  (sworn  answer)  ;  Rosenmueller 
c^'.    Lampe,    89     111.     212     (receipt) ; 
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the  writing?  was  made  at  the  time  of  .the  transaction  in  question.-' 
d.  Instnictions.  —  lt  has  been  held  proper  to  instruct  the  jury 
as  to  the  superiority  of  written  evidence.^^ 


Winchester  v.  Grosvenor,  44  111.  4^5 
(receipt^ 

Neiv  Hampshire  — M'mot  v.  Bos- 
ton &  M.  R.  Co.,  74  N.  H.  230,  66 
Atl.  825  (train  sheets  and  records). 
New  Forife.  —  People  v.  Dick,  82 
N.  Y.  Supp.  719  (election  tally 
sheets)  ;  Horenburger  v.  Levy,  31 
Misc.  773,  64  N.  Y.  Supp.  448  (re- 
ceipt). 

Pennsylvania.  —  Chapman  v.  Rail- 
road Co.,  7  Phila.  204  (receipt). 

In  Atwood  V.  Small,  8  L.  J.  Ch. 
145,  6  CI.  &  Fin.  232,  301,  7  Eng. 
Reprint  684,  this  test  was  laid  down : 
"  In  the  first  place  to  try  and  test 
the  accuracy  of  the  case  made  on 
the  part  of  the  plaintiffs  and  of  the 
defendant,  not  by  reference  to  what 
any  witness  may  state  as  to  what 
he  heard  pass  in  conversation  with 
different  parties,  but  to  what  I  find 
in  writing  passing  between  the 
plaintiffs  or  their  agents  and  the 
defendant.  ...  I  need  hardly 
say  that  I  should  not  think  it  safe 
to  give  any  credit  to  a  witness  who 
should  be  called  for  the  purpose  of 
stating  something  that  had  passed  in 
conversation  inconsistent  with  the 
result  of  such  documents." 

Corporation  Proceedings —  "  It  is 
a  matter  of  the  gravest  importance  in 
all  dealings  with  or  by  a  corporate 
body  that  its  actions  shall  be  evi- 
denced not  by  verbal  statements  or 
admissions  of  its  directors  or  other 
officers,  but  by  the  records  of  their 
proceedings  kept  by  the  appointed 
officers."  Thorold  v.  Neelon,  18  Ont. 
App.  658,  665. 

Testamentary  Capacity  may  be 
shown  by  business  letters  of  de- 
ceased, although  the  oral  testimony 
is  conflicting.  Wilcoxson  v.  Wil- 
coxson,  165  111.  454,  46  N.  E.  369, 
In  re  Bolles'  Will,  37  Misc.  562,  75 
N.  Y.  Supp.  1062;  In  re  De  Vaug- 
rigneuse's  Will,  46  Misc.  49,  93  N. 
Y.  Supp.  364.  See  In  re  Ely's  Estate, 
16  Misc.  228,  39  N.  Y.  Supp.  i77, 
186.  So  also  incapacity  may  be 
established.  Williams  v.  tee,  47  Md. 
321,  326. 


Conflicting  Theories —  Where  a 
case  is  tried  on  conflicting  theories 
which  are  not  entirely  inconsistent, 
that  theory  which  is  proved  by  rec- 
ord evidence  must  prevail  over  the 
theory,  which  is  established  by  parol 
proof.  Dickenson  v.  State,  20  Neb. 
72,  79,  29  N.  W.  184. 

Written  Testimony.  —  As  to  the 
weight  of  written  testimony  con- 
tained in  affidavits  and  depositions, 
as  distinguished  from  written  evi- 
dence, see  infra.  III,  5,  B,  and  C. 

26.  State  Bank  v.  McGuire,  14 
Ark.  530,  536;  Madison  Av.  Bapt. 
Church  V.  Baptist  Church,  2  Abb.  N. 
S.  (N.  Y.)  254,  257;  Miller  v.  Co- 
hen, 173  Pa.  St.  488,  34  Atl.  219; 
Jackson  v.  Loomis,  12  Wend.  (N. 
Y.)    27. 

Written  evidence  made  at  a  time 
when  no  interest  to  fabricate  it  ex- 
isted "  would  be  more  persuasive 
evidence  than  any  amount  of  oral 
statements  verified  by  the  oaths  of 
the  parties  interested  or  of  verbal 
declarations  proved  to  have  been 
made  by  those  parties."  Guy  v. 
Meade,  22  N.  Y.  462,  467. 

In  Miller  v.  Cohen,  173  Pa.  St. 
488,  494,  34  Atl.  219,  the  court  speaks 
of  the  "  judicial  value  given  to  testi- 
mony reduced  to  writing  at  the  time 
the  facts  stated  in  it  occurred,"  re- 
ferring to  a  written  report  of  a  police 
officer  to  his  superior. 

"  The  written  admissions  of  a 
party  before  any  controversy  has 
arisen  as  to  the  meaning  and  affect 
of  a  contract,  manifestly  outweigh 
oral  testimony  in  contradiction  of 
same,  given  after  the  controversy 
has  arisen."  Moore  v.  Grayson,  132 
Cal.   602,  64   Pac.    1074. 

Shorthand  Notes — "Competent 
shorthand  reporters  are  much  more 
likely  to  be  correct  when  taking  down 
the  statement  of  a  witness  when 
made,  than  one  who  merely  relies 
upon  his  recollection  to  state  what 
was  said  months  before."  Chicago, 
etc.,  R.  Co.  V.  Harmon,  16  111.  App. 
31.  And  see  article  "  Former  Tes- 
timony." Vol.  V. 
27.     Anderson    v.    Tribble,    66   Ga. 
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B.  Affidavits. — a.  In  General.  —  In  those  cases  in  which  proof 
is  allowed  to  be  made  by  affidavits,-^  they  are  recognized  as  being 
a  very  weak^''  and  unsatisfactory  species  of  evidence^"  and  this  is 


584;   Buford  V.   McGetchie,  60  Iowa 
298,   14  N.  W.  790. 

"  It  is  not  improper  for  me  to  say 
that  the  letters  that  are  written  by 
a  business  man,  in  the  course  of  a 
business  transaction,  at  the  time  that 
the  events  are  transpiring  if  they 
bear  upon  the  question  that  you  have 
to  consider,  are  often  very  satisfac- 
tory evidence,  —  much  more  satis- 
factory than  the  statements  of  parties 
after  they  have  come  into  the  con- 
flict, and  after  a  controversy  has 
arisen,  and  they  have  become  biased 
and  heated  and  excited  by  that  con- 
troversy." Foster  v.  Ohio,  C.  R.  & 
M.  Co.,  17  Fed.  130. 

28.  See  articles  "  ArriDAViTS," 
Vol.  I,  p.  726;  "Injunctions/'  Vol. 
VII,  p.  346. 

29.  Fanning  v.  Doan,  139  Mo. 
392,  414,  41  S.  W.  742  ("  the  weak- 
ness which  naturall}^  belongs  to  such 
evidence");  Rusk  v.  The  Freestone, 
2  Bond  234,  21  Fed.  Cas.  No.  12,143. 

"  Ex  parte  statements,  though 
under  oath,  are  among  the  lowest 
kinds  of  evidence,  in  courts  .  .  . 
and  much  more  caution  should  be 
exercised  in  accepting  as  true  what 
they  attempt  to  establish  than  evi- 
dence regularly  taken  under  rules 
authorized  for  that  purpose  where 
both  sides  are  represented  at  the 
time  the  matter  proposed  to  be  of- 
fered in  evidence  is  put  into  the 
case."  Jones  v.  United  States,  35 
Ct.  CI.  36. 

An  ex  parte  deposition  "  is  calcu- 
lated to  elicit  only  such  a  partial 
statement  of  the  truth  as  may  have 
the  effect  of  entire  falsehood."  Walsh 
V.  Rogers,  13  How.   (U.  S.)  283. 

"  A  voluntary  affidavit  ranks  in 
equal  grade  with  hearsay  testimony 
in  the  scale  of  evidence,  and  in  no 
case  is  received  where  better  testi- 
mony can  from  the  nature  of  the 
case  be  had."  Patterson  v.  Mary- 
land Ins.  Co.,  3  Har.  &  J.  (Md.)  71. 

In  Hay  v.  Gordon,  9  Moore  N.  S. 
102,  17  Eng.  Reprint  452,  456,  the 
court  declares  that  a  general  denial 
in  an  affidavit  which  was  filed  in  a 
case   was    not     equivalent    to     what 
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might  have  been  a  circumstantial  de- 
nial by  the  person  if  his  testimony 
had  been  taken  by  commission,  as  he 
had    requested. 

Oral  Testimony  in  an  action  for 
malicious  prosecution  tending  to 
show  probable  cause  was  held  to  out- 
weigh affidavits  tending  to  prove  a 
want  of  probable  cause.  Doren- 
dinger  v.   Tschehtelin,   12  Daly    (N. 

Y.)    34. 

Proof   Beyond   Reasonable   Doubt, 

"  is  not  often  attained  upon  testi- 
mony in  the  form  of  affidavits." 
Edison  Elec.  Light  Co.  v.  Columbia 
Co.,  56  Fed.  496. 

Weight  of  Sworn  Answer —  If  a 
"  defendant  on  the  stand  furnishes 
the  means  of  destroying  his  own 
answer  and  corroborating  com- 
plainant's case,  his  testimony  is 
preferable  to  his  answer,  for  the 
same  reason  which  makes  oral  ex- 
amination and  cross-examination 
more  favorable  for  eliciting  the  truth 
than  a  statement  where  the  affiant  is 
not  pressed  to  answer  questions  too 
rapidly  to  enable  him  to  deliberate 
how  he  can  best  shape  his  response 
to  secure  his  own  ends."  Robert" 
z'.  IMiles,   12  Mich.  297,  305. 

Weight   on   Appeal "While   we 

might  not  feel  so  firmly  bound  by  a 
finding  of  fact  made  by  a  trial  judge 
on  proof  consisting  solely  of  ex 
parte  affidavits  as  we  would  by  a 
finding  of  fact  made  where  the  wit- 
nesses are  examined  and  cross-ex- 
amined in  his  presence,  j-et  the  nile 
is  well  established  in  this  state  that 
even  in  disputed  questions  of  fact 
tried  on  affidavits  in  support  of  a  mo- 
tion to  dissolve  an  attachment  the 
findings  of  the  trial  court  will  not 
be  disturbed  unless  clearly  against 
the  weight  of  the  evidence."  Fre- 
mont Brew.  Co.  v.  Pekarek  (Neb.), 
95  N.  W.  12. 

30.  "  Ex  parte  affidavits  are  a 
most  unsatisfactory  mode  of  estab- 
lishing any  fact  in  a  case."  Hughes 
V.  People,  116  111.  330.  6  N.  E.  55. 

Proof  by  aftklavits  "  is  a  very  un- 
satisfactory   method    of   determining 
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undoubtedly  the  reason  that  their  use  is  not  more  generally 
allowed.^^  ^ 

b  Sources  of  Weakness.  —  (1.)  Lack  of  Cross-Examination.  —  i  he 
voluntary  nature  of  an  affidavit  and  the  lack  of  all  opportunity  for 
cross-examination  is  one  of  the  principal  sources  of  weakness  of 
this  class  of  evidence.^=^  ^    •      ,  33        , 

(2.)  Opportunity  for  Error.  _  Affidavits  are  easily  obtained,  and 
being  ordinarily  drawn  up  by  counseP*  they  cannot  be  relied  upon 


disputed  questions  of  facts."     Jones 
V.  Subera,  150  Fed.  462. 

Affidavit  Based  Upon  Information 
merely  is  entitled  to  but  little  weight. 
People  V.  Smith,  i  Cal.  9- 

"  For  purposes  of  evidence  no 
weight  at  all  can  be  accorded  to  an 
affiant's  denial  based  on  the  want  of 
any  information  whatever."  Menke 
V.  Lyndon,  124  Cal.  160,  56  Pac.  883. 
31.  Ex  parte  affidavits  are  at  best 
but  a  very  weak  kind  of  evidence, 
and  generally  form  but  the  ground 
of  some  preliminary  or  interlocutory 
action,  but  are  never,  unless  it  be 
specifically  so  provided  by  Act  of 
Assembly  or  rule  of  court,  the  foun- 
dation for  final  judgment  or  decree." 
Pittsburg's  Appeal,  79  Pa.  St.  3i7- 

Affidavits  and  counter  affidavits 
are  customarily  received  on  a  mo- 
tion for  a  new  trial  although  they 
are  regarded  as  loose  and  unsatis- 
factory evidence.  Burr  v.  Palmer, 
23  Vt.  244;  Burlingame  v.  Cowee,  16 
R.  I.  40,  12  Atl.  234. 

"  Affidavits  are  the  poorest  knid  of 
evidence  and  should  probablv  never 
be  used,  except  upon  the  hearings  of 
motions  or  for  the  verification  of 
pleadings  or  other  papers."  Fullen- 
wider  v.  Ewing,  30  Kan.  15,  23,  i 
Pac.  300. 

32.  Morley  v.  Morley,  5  De  G., 
M.  &  G.  610,  627,  25  L.  J.  Ch.  I,  I 
Jur.  (N.  S.)  1097.  43  Eng.  Reprmt 
1007;  Becker  v.  Quigg,  54  HI-  390 ; 
Hughes  V.  People,  116  111.  330.  6  N. 
E.  55;  State  V.  Mickie,  25  Utah  179, 
70  Pac  856.  And  see  Keillor  v. 
Charters,  23  N.  Bruns.  493 ;  Kiely  v. 
Morrison,  24  Nova  Scotia  327;  Men- 
dell  V.  Kimball,  85  111.  582. 

In  State  v.  Mickie,  25  Utah,  179, 
70  Pac.  856,  it  was  held  that  ex 
parte  affidavits  were  insufficient  to 
set  aside  a  verdict  of  guilty  in  a 
criminal  case  on  the  ground  that  a 


juror  had  previous  to  his  voir  dire 
examination  made  statements  which 
showed  a  preconceived  opinion. 
"  Such  affidavits  are  a  most  unsat- 
isfactory mode  of  establishing  any 
fact  in  a  case.  The  parties  making 
them  are  subject  to  no  cross-exam- 
ination—one of  the  most  potent 
methods  ever  adopted  to  elicit  truth 
and    detect   falsehood." 

On  a  motion  to  dissolve  a  prelim- 
inary injunction  the  court  said:  "It 
is  evident  that  the  weight  and  credi- 
bility of  the  respective  witnesses 
whose  affidavits  have  been  presented 
can  be  much  better  determined  at 
the  trial,  where  the  right  to  test  the 
truth  or  falsity  of  their  statements 
by  cross-examination  can  be  fully  ex- 
ercised." Ford  V.  Taylor,  140  Fed. 
356. 

33.  "The  facility  with  which  af- 
fidavits are  procured,  and  the  readi- 
ness with  which  a  party  will  swear 
to  a  statement  of  facts  drawn  up  by 
counsel,  are  crying  evils."  Vander- 
vere  v.   Reading,   9   N.   J.   Eq.   440. 

"The  readiness  with  which  they 
(ex  parte  affidavits)  are  made  is 
proverbial."  Ingram  v.  Robbins,  33 
N.  Y.  409. 

34.  Matter  of  Eldridge,  82  N.  Y. 
161  171.  See  Kipp  v.  Chamberlm, 
20  k  J  L.  656;  People  V.  Cameron, 
89  App.  Div.  141,  85  N.  Y.  Supp.  63; 
Whitney  v.  Jasper  Land  Co.,  119 
Ala.  497,  24  So.  259;  Alexander  v. 
McAllister,  34  N.  Bruns.  163. 

"  An  ex  parte  affidavit  shaped, 
perhaps  by  the  person  pressing  the 
prosecution  will  always  be  viewed 
with'  some  suspicion  and  acted  upon 
with  some  caution."  LInited  States 
V.  Burr,  25  Fed.  Cas.  No.  14,692c. 

Direct  Statements  of  facts  in  an 
affidavit  will  be  considered  as  the 
statements  of  the  affiant  and  not  of 
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as  expressing  with  entire  accuracy  what  affiant  intended  to  state.^'' 

c.  Counter-Aindaznts.— While  it  has  been  said  that  the  last 
affidavit  will  outweigh  an  earlier  one  since  the  facts  were  more 
likely  to  have  been  accurately  remembered  by  the  person  swearing 
to^  the  facts  at  the  earlier  da'te.^'^  ordinarily  some  particular  feature 
will  be_  found  in  the  instruments  themselves  which  will  determine 
which  is  entitled  to  the  greater  weight.^'^ 

d.  Contradiction  by  At^davit. —  The  fact  that  the  testimony  of 
a  witness  on  the  stand  is  contradicted  by  an  affidavit  previously 
made,  is  not  conclusive  proof  of  a  want  of  veracity,  especially 
where  the  witness  is  ignorant.^^ 

e.  Impeachment  by  AiUdarit.  — Where  it  is  attempted  to  impeach 
a  witness  by  evidence  produced  in  the  form  of  an  affidavit,  such 
evidence  will  have  little  effect^^  even  though  the  witness'  testimony 
was  given  bv  affidavit. *° 


his   counsel.     Douglass   r.    Ward,    ii 
Grant   Ch.    (U.   C.)    39,   50. 

35.  "  An  affidavit  prepared  for  a 
man  to  swear  to  will  not  always  dis- 
close the  whole  facts,  and  will 
oftentimes,  and  without  design,  in- 
correctly describe  without  the  depo- 
nent detecting  it,  some  of  the  occur- 
rences narrated."  Severn  v.  Severn, 
14  Grant  Ch.   (U.  C.)   150. 

"  I  do  not  distrust  the  sheriff  him- 
self, but  I  distrust  his  affidavit.  I 
think  I  see  traces  of  skill  in  the 
affidavit."  Keillor  v.  Charters,  23  N. 
Bruns.  493,  507. 

36.  "The  affidavits  are  undoubt- 
edly contradictory,  and  in  such  case 
greater  credence  is  to  be  given  to 
the  last  affidavit  unless  there  are 
circumstances  in  the  case  to  throw 
discredit  on  it."  Johnston  v.  Roe, 
5   N.   Bruns.   400. 

37.  Counter  affidavit  which  is 
loosely  and  equivocally  phrased  is  of 
little  value.  Bank  of  Minnesota  v. 
Page,  14  Ont.  App.  347;  Bowman  v. 
Bowman.  24  111.  App.  165. 

Affidavits  of  Disinterested  Persons 
are  entitled  to  more  weight  than 
counter-affidavits  of  persons  who 
are  interested.  Malcolm  v.  Perth 
Mut.   Ins.   Co.,  29  Ont.  717. 

38.  "  I  do  not  think  that  the 
veracity  or  even  the  accuracy  of  an 
ignorant  and  illiterate  person,  is  to 
be  conclusively  tested  by  comparing 
an  affidavit  which  he  has  made,  with 
his  testimony  given  upon  an  oral  ex- 
amination in  open  court.  Wc  have 
too    much    experience    of    the    great 
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mfirmity  of  affidavit  evidence.  When 
the  witness  is  illiterate  and  igno- 
rant, the  language  presented  to  the 
court  is  not  his;  it  is  and  must  be 
the  language  of  the  person  who  pre- 
pares the  affidavit  and  it  may  be  and 
too  often  is,  the  expression  of  that 
person's  erroneous  inference  as  to 
the  meaning  of  the  language  used  by 
the  witness  himself,  and  however 
carefully  the  affidavit  may  be  read 
over  to  the  witness,  he  may  not 
understand  what  is  said  in  language 
so  different  from  that  which  he  is 
accustomed  to  use,"  adding  that 
evidence  taken  ex  parte  is  almost 
always  incomplete  and  inaccurate, 
sometimes  from  partial  suggestions 
and  sometimes  from  want  of  sug- 
gestions without  the  aid  of  which 
the  witness  may  be  unable  to  recall 
the  connected  collateral  circum- 
stances necessary  for  the  correction 
of  the  first  suggestions  of  memory. 
Johnston  v.  Todd,  5  Beav.  597,  600. 
49    Eng.    Reprint   710. 

39.  Matter  of  Wool,  36  Mich. 
299;  Carr  v.  Gale,  5  Fed.  Cas.  No. 
2,433- 

40.  "  There  may  often  be  diffi- 
culty in  deciding  against  the  truth 
of  a  statement  made  in  an  affidavit 
merely  upon  the  affidavit  of  another 
or  other  persons  that  he  or  they 
would  not  believe  a  statement  made 
by  that  person  upon  oath  where 
nothing  is  known  of  the  characters 
of  any  of  the  parties."  Inch  z\ 
Flewelling,  30  N.  Bruns.  19,  35. 
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f.  Opinion  Evidence.  — 0\)m\an  evidence  given  in  affidavits  is 
of  very  little  weight." 

C.  Depositions.  — a.  In  Laze.  —  Probably  there  is  no  rule  of 
law  which  accords  to  depositions  a  less  degree  of  weight  than  the 
oral  testimony  of  the  witness  would  be  entitled  to  receive.*^ 

b.  In  Practice.  —(1.)  In  General.  —  In  many  cases  statements  will 
be  found  which  go  to  show  that  the  courts  in  actual  practice  regard 
evidence    given    by    deposition    as    unsatisfactory;*^     and    some 


41.  In  Van  Hook  v.  Wood,  28 
Fed.  Cas.  No.  16,855.  the  court  re- 
fers to  "the  hazard  of  determining 
important  interests  in  the  statements 
of  affidavits  taken  ex  parte,  especially 
where  the  witness  is  called  to  give 
only  impressions  or  opinions  and 
not  facts  passing  under  his  own 
observation." 

"  An  opinion  or  conclusion  ex- 
pressed in  an  ex  parte  affidavit, 
which  does  not  disclose  the  facts 
upon  which  the  conclusion  is  found- 
ed, has  no  probative  force,  in  the 
absence  of  statute."  Schwenck  v. 
Strang,  59  Fed.  209,  8  C.  C.  A.  92. 

Expert  Opinions —  When  the 
opinions  of  experts  "  are  expressed 
in  ex  parte  affidavits  and  there  is  no 
opportunity  for  the  court  to  ascer- 
tain in  what  sense  they  use  impor- 
tant words  nor  what  facts  they  take 
into  view,  nor  what  standard  of 
comparison  they  assume,  their  opin- 
ions are  of  comparatively  little  use 
in  guiding  the  court."  Sargent  v. 
Carter,  21    Fed.   Cas.    No.    12,362. 

42.  Unimpeached  and  uncontra- 
dicted testimony  of  a  deponent  must 
be  believed.  Barkley  v.  Bradford, 
100  Ky.  304,  38  S.  W.  432. 

"  These  depositions  are  by  law  ad- 
missible to  the  jury  as  evidence  and 
although  they  would  be  entitled  to 
greater  weight  if  taken  upon  notice 
to  the  other  party,  and  with  an 
opportunity  for  cross-examination 
they  are  nevertheless  entitled  to 
credit  unless  otherwise  impeached." 
Jolly  V.  Terre  Haute  Co.,  6  McLean 
237,   13   Fed.   Cas.   No.  7,44i- 

Instruction  Held  Proper —  "In 
arriving  at  your  verdict  in  this  case 
you  should  take  into  consideration 
all  the  evidence  before  you,  and  you 
should  give  the  same  weight  and 
consideration  to  the  testimony  of 
the  plaintiff  contained  in  depositions 
as  you  would  give  to  said  testimony 


if  the  same  had  been  given  by  the 
witness  in  open  court  before  you  in- 
stead of  by  deposition."  Olcese  v. 
Mobile  F.  &  T.  Co.,  112  111.  App. 
281. 

Contrary  View Testimony  taken 

by  deposition  "  is  regarded  in  point 
of  law  of  a  secondary  nature  to 
viva  voce  testimony  where  witnesses 
are  subjected  to  the  ordeal  of  cross- 
examination,  and  such  depositions 
are  inferior  and  weaker  in  point  of 
force  and  effect  to  testimony  deliv- 
ered ore  teniis.  And  the  obvious 
reason  given  is  that  a  witness  will 
frequently  depose  that  in  private 
which  he  would  be  ashamed  to  cer- 
tify before  a  public  tribunal."  State 
V.  Howard,  118  Mo.  127,  143,  24  S. 

W.  41- 

"The  testimony  of  a  witness 
given  in  open  court,  in  the  presence 
of  the  opposing  party  and  the  other 
witnesses,  and  where  the  witness  is 
subjected  to  a  thorough  cross-ex- 
amination, and  where  the  court  or 
jury  have  the  opportunity  of  ob- 
serving the  manner,  appearance  and 
conduct  of  the  witness,  is  entitled  to 
greater  weight  than  the  evidence  of 
a  witness  embodied  in  a  deposition 
taken  in  private,  and  remote  from 
the  court  and  jury  and  where  all  the 
ordinary  tests  of  truth  cannot  be 
applied."  Carver  v.  Louthain,  3^ 
Ind.  530.  But  this  early  case  was 
substantially  overruled  in  Milner  v. 
Eglin,  64  Ind.  197,  and  Voss  v.  Prier, 
71  Ind.  128,  and  Works  v.  Stevens, 
76  Ind.  181,  where  the  court  says 
that  "the  law  does  not  as  a  rule 
recognize  the  inferiority  of  testimony 
embodied  in  depositions  to  testimony 
given  orally  at  the  trial." 

43.  "  It  is  a  self-evident  proposi- 
tion to  every  court  and  lawyer  that 
the  personal  presence  and  testimony 
of  a  witness  is  preferable  in  every 
instance,    and    that    depositions,    on 
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courts   have   even   gone    so   far   as   to  declare   them   unreliable.** 

(2.)  Heasons  for  This  View.. —  The  basis  of  this  view  is  that  the 

court  or  jury  has  no  opportunity  to  judge  of  the  witness'  manner 

or  conduct  while  testifying;*^  furthermore  the  same  chance  does 


the  other  hand,  are  very  unsatisfac- 
tory." Anderson  v.  Ferguson-Bach 
Sheep  Co.,  12  Idaho  418,  86  Pac.  41. 

"  It  is  (to  be)  recollected  that 
depositions  are  admitted  only  from 
the  necessity  of  the  case ;  that  they 
are  an  unsatisfactory  species  of  evi- 
dence not  known  to  the  common  law, 
and  in  derogation  of  it,  that  it  is 
but  of  a  secondary  nature,  .  .  . 
that  the  oral  testimony  of  the  wit- 
ness in  the  presence  of  the  court  and 
jury  is  much  better  evidence  than 
his  deposition  can  be."  Hammock  v. 
McBride,  6  Ga.   178,    183. 

Answers  to  interrogatories  were 
described  by  Lord  Erskine  as  "  a 
frail  and  imperfect  mode  of  examin- 
ing into  facts."  See  Powell  v.  Lea, 
20  Grant  Ch.    (U.   C.)   621.  624. 

"  How  well  do  courts  and  counsel 
know  that  taking  of  testimony  by 
deposition  is  at  best  but  a  very  im- 
perfect way  of  arriving  at  the 
truth."  Glanton  v.  Griggs,  5  Ga. 
424.  And  see  to  a  similar  effect, 
Summers  v.  M'Kim,  12  Serg.  &  R. 
(Pa.)    405,   410. 

44.  "  Every  lawyer  and  court 
knows  from  observation,  and  ex- 
perience the  importance  and  advan- 
tage, and  sometimes  the  necessity  of 
the  personal  presence  of  the  witness 
at  the  trial.  It  is  sometimes  diffi- 
cult and  impossible  to  get  so  full, 
explicit  and  perspicuous  a  statement 
of  facts  from  the  witness  through  a 
deposition  as  it  is  by  his  examina- 
tion before  court  and  jury."  Pin- 
son  V.  Atchison,  etc.  R.  Co.,  54  Fed. 
464. 

"  The  best  evidence  of  course,  is 
the  testimony  of  the  witness  himself, 
given  in  the  presence  of  the  jury.  A 
deposition  is  not  a  full  equivalent, 
and  especially  if  much  time  has 
elapsed  or  the  litigation  has  taken 
another  turn."  Thornton  v.  Britton, 
144  Pa.   St^  126,  22  Atl.   1048. 

Answers  In  Depositions  Framed  by 
Persons  other  than  the  witness  are 
to  be  received  with  great  caution. 
Commercial  Bank  v.  Union  Bank, 
19  Barb.  (N.  Y.)  391;  Hargraves  v. 
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Miller's  Admx.,  16  Ohio  338;  King 
V.  Dale,  2  111.  513 ;  Robinson  v.  Cath- 
cart,  3  Cranch  C.  C.  377,  20  Fed. 
Cas.    No.    11,947. 

Leading  Questions — .  Answers  in 
depositions  given  in  answer  to  lead- 
ing questions  will  be  given  little 
weight.  Adams  v.  Adams,  17  N.  J. 
Eq.  324;  Garey  v.  Union  Bank,  3 
Cranch.  C.  C.  233,  10  Fed.  Cas.  No. 
5,241a. 

Deposition  To  Prove  Oral  Admis- 
sion—  Deposition  containing  evi- 
dence in  relation  to  an  oral  admis- 
sion or  declaration  of  a  decedent  is 
especially  weak.  Wales  v.  New- 
bould,  9  Mich.  45,  90. 

Weight  on  Appeal — "  Where  a 
finding  is  based  largely  upon  deposi- 
tions or  written  testimony  as;  to 
which  the  trial  judge  has  no  special 
advantage  over  the  reviewing  court, 
the  rule  that  his  findings  will  be  ad- 
hered to  unless  clearly  wrong  does 
not  apply  with  the  same  force." 
Faulkner  v.  Simms,  67  Neb.  295,  89 
N.  W.  171,  94  N.  W.  113. 

Where  one  of  the  parties  gives 
evidence  only  by  deposition,  a  ver- 
dict in  favor  of  the  other  will  not 
ordinarily  be  set  aside,  since  his 
witnesses  were  before  the  jury  who 
were  entitled  to  consider  their  ap- 
pearance and  manner.  Hubbard  v. 
Ranklin,  71  111.  129.  And  see  Mc- 
Ginley  v.  United  States  Life  Ins. 
Co.,  8  Daly  (N.  Y.)  390,  398.  Infra, 
III,  II. 

45.  Untermeyer  v.  Freund,  37 
Fed.  342;  The  Penobscot,  103  Fed. 
205;   The  Alhambra.  33   Fed.   73. 

"  Where  the  testimony  of  the  wit- 
nesses is  taken  before  commissioners 
or  by  deposition,  as  in  the  present 
case,  the  court  is  deprived  of  the 
opportunity  of  seeing  them,  of  judg- 
ing the  weight  to  be  given  them  by 
their  manner  and  appearance  upon 
the  witness  stand,  and  the  opportun- 
ity aff'orded  of  asking  questions  con- 
cerning doubtful  matters  which 
always  materially  aids  a  court  or 
jury  in  determining  the  reasonable- 
ness of  their  statements  and  affords 
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not  exist  to  exhaustively  cross-examine  the  witness  and  correct 
mistakes  in  the  testimony.**^ 

D.  Evidence;  Given  Through  Interpreter.  —  The  great  diffi- 
culty of  getting  the  true  meaning  of  a  foreign  witness  who  testifies 
through  an  interpreter  is  well  recognized  f  such  testimony  is  also 
untrustworthy  because  of  the  inability  to  give  the  witness  any  ade- 
quate cross-examination.*^ 

6.  As  Affected  by  Nature  of  the  Evidence.  —  A.  Testimony  and 
Circumstances.  —  There  is  a  tendency,  often  seen,  to  give  too 
much  weight  to  the  oral  testimony  of  witnesses  as  compared  with 
their  conduct  and  the  surrounding  circumstances.*'* 


safe  guides  for  arriving  at  the  prob- 
ability or  improbability  of  the  story 
they  tell."  The  Lakme,  Ii8  Fed. 
972,  55  C.  C.  A.  466. 

"  The  testimony  has  been  wholly 
taken  by  deposition,  and  this  decis- 
ion is  rendered  without  the  court's 
seeing  or  hearing  any  witness,  and 
therefore  without  the  great  advan- 
tage always  gained  therefrom."  The 
Monterey,    153    Fed.    935. 

46.  Speaking  of  the  defects  of 
depositions  the  court  said :  "  Many 
are  stuffed  with  impertinent  matter 
and  very  frequently  the  parties,  by 
not  apprehending  the  point  of  the 
case  omit,  upon  the  examination  or 
cross-examination,  to  ask  the  very 
questions  which  bear  upon  the  im- 
portant facts."  Fisher  v.  Carroll,  41 
N.    C.    (6   Ired.   Eq.)    485. 

"  All  the  evidence  in  the  case  was 
taken  by  deposition,  which  does  not 
afford  the  same  opportunities  for 
correcting  mistakes  in  testimony  as 
in  case  of  testimony  given  before 
the  court  when  the  parties  and  wit- 
nesses are  all  present."  The  Jere- 
miah,  13  Fed.   Cas.   No.  7,289. 

"  In  an  examination  upon  a  com- 
mission, counsel  representing  an  ad- 
verse interest  are  generally  at  a  dis- 
advantage as  they  have  not  the  same 
opportunity  of  changing  or  discred- 
iting the  statements  of  the  witness 
which  an  examination  before  the 
court  would  afford  them."  In  re 
Buchan's  Will,  16  Misc.  204,  38  N. 
Y.  Supp.   1 124. 

47.  Haines  v.   People,  82  111.  430. 
"  Her   testimony   was    delivered   in 

a  foreign  tongue  and  reached  the 
jury  only  through  the  medium  of 
an  interpreter,  and  in  that  process 
it  may  have  lost  much  of  the  fulness 
and  force  which  a  narrative  always 


derives  from  being  transmitted 
directly  to  the  court  and  jury  in 
their  own  language."  People  v. 
Barberi,  149  N.  Y.  256,  269,  43  N.  E. 
635,  52  Am.  St.  Rep.  717. 

Expressions  used  by  an  interpre- 
ter to  give  his  idea  of  what  the  for- 
eign witness  means  "  cannot  be  too 
implicitly  relied  on."  The  Steam- 
ship Oder,  8  Fed.   172. 

Where  a  witness  testifying  through 
an  interpreter  stated  that  a  certain 
epithet  was  applied  to  the  defendant 
by  another  person,  the  court  refused 
to  believe  it,  saying:  "It  is  not  im- 
possible that  his  saying  the  old  lady 
used  the  epithet  was  merely  his  way 
of  saying  that  she  spoke  angrily, 
and  that  his  vocabulary,  more  than 
his  untruthfulness  is  to  blame  for  the 
statement."  Fatjo  v.  Seidel,  109  La. 
699.  33  So.  7Z7- 

On  appeal,  the  testimony  at  the 
trial  having  been  given  through  an 
interpreter,  and  appearing  somewhat 
confused  on  the  record,  the  court 
will  seldom  interfere  with  the  find- 
ings of  fact.  Kessel  v.  Kessel,  79 
Wis.  289,  295,  48  N.  W.  382. 

48.  "  In  our  courts  a  witness 
who  does  not  understand  or  who 
cannot  speak  our  language,  but  who 
speaks  through  an  interpreter,  if  at 
all,  has  the  time  and  opportunity  to 
prepare  his  answers  to  each  question 
with  care,  and  hence  the  force  of  a 
cross-examination  is  broken  if  not 
destroyed."  United  States  v.  Lee 
Huen,  118  Fed.  442,  463. 

49.  "  There  is,  perhaps,  a  prone- 
ness  ...  to  give  overmuch 
weight  to  oral  testimony  and 
too  little  weight  to  conduct  and 
to  circumstances.  The  tendency 
of  almost  all  minds  is  to  place 
faith    in    witnesses     whose    appear- 
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B.  Admitted  Facts.  —  Evidence  which  tends  to  reconcile  other 
conflicting  evidence""  or  which  is  in  accord  with  admitted  or  un- 
questioned facts  in  the  case  is  entitled  to  peculiar  weight.^^     This 


ance  and  bearing  indicate  truth- 
fulness; but  circumstances  may  show 
that  witnesses  apparentlj^  truthful 
are  really  false.  .  .  .  Conduct 
and  circumstances  are  crucial  tests 
of  the  truthfulness  of  testimony  and 
should  be  very  carefully  considered." 
Day  V.  Brown,  i8  Grant  Ch.  (U.  C.) 
68i. 

50.  "  The  grounds  for  these  con- 
clusions will  now  be  stated.  We 
may  premise  generally  that  they 
best  accord  with  the  probabilities 
arising  from  indisputable  facts,  and 
they  reconcile  as  nearly  as  they  can 
he  reconciled,  the  conflicting  evi- 
dence." Mitchell  Transp.  Co.  v. 
Green,  120  Fed.  49,  54,  56  C.  C.  A. 
455- 

"  The  nature  and  result  of  the  ac- 
cident are  consistent  with  this  state 
of  facts  but  not  easily  reconciled 
with  the  story  told  by  the  plaintiff's 
driver."  Foley  v.  Interurban  St.  R. 
Co.,  88  N.  Y.  Supp.  932. 

Duty  of  Jury  To  Reconcile  Testi- 
mony, see  infra,  V,  2,  B,  a. 

51.  See  Koepke  v.  Milwaukee, 
112  Wis.  475,  88  N.  W.  238;  Cham- 
berlain V.  Ward,  21  How.  (U.  S.)  54S, 
562  (statement  rejected  as  incredi- 
ble when  in  conflict  with  admitted 
facts)  ;  Hoguet  v.  Berkman,  53  Hun 
636,  6  N.  Y.  Supp.  214  ("a  jury  is 
apt  to  be  guided  by  the  broad  gen- 
eral features  of  a  case");  Ward  v. 
Cooke,  17  N.  J.  Eq.  93;  Zimmerman 
V.  Bannon,  loi  Wis.  407,  yj  N.  W. 
735  C'  admitted  facts  are  some- 
times just  as  potential  to  impeach  a 
witness  as  positive  testimony ")  ; 
Dalrymple  v.  Craig,  149  Mo.  345, 
356,  50  S.  W.  884  ("  but  there  are 
some  facts  in  this  case  that  are 
heavier  than  the  mere  breath  of  a 
witness."). 

Where  the  evidence  was  in  con- 
flict the  court  said :  "  It  will  be 
proper  to  examine  the  evidence  a 
little  further  for  the  purpose  of  see- 
ing how  far  the  defendant's  narra- 
tive is  consistent  with  the  admitted 
facts."  Rosenberger  v.  Thomas,  4 
Grant  Ch.  (U.  C.)  473. 

"  The  wife's  account  is  the  more 
probable,     is     absolutely     consistent 
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with  all  the  established  facts  of  the 
case,  and  especially  with  deceased's 
conduct  and  remarks."  Sutcliffe  v. 
Traveling  Men's  Assn.,  119  Iowa  220, 
226,  93  N.  W.  90,  97  Am.  St.  Rep. 
298. 

"  The  very  fact  that  a  non-perish- 
able article  weighing  from  three  hun- 
dred to  five  hundred  pounds  should 
be  sent  by  express  instead  of  by 
freight,"  was  held  to  be  such  a  cir- 
cumstance as  to  warrant  a  finding 
over  the  conflicting  evidence  of  the 
shipper  and  the  agent  of  the  carrier, 
that  the  latter  had  notice  of  the 
necessity  for  haste  in  the  shipment. 
Elzy  V.  Adams  Exp.  Co.  (Iowa), 
119  N.   W.   705. 

Overlapping'  Facts.  _  "  Therefore, 
on  the  strength  of  the  testimony  of 
these  two  witnesses  disclosing  a  fact 
which  speaks  for  itself,  and  over- 
laps all  the  other  facts  in  the  record, 
and  which  stands  absolutely  uncon- 
tradicted either  directly,  indirectly 
or  by  inference,  we  are  compelled  to 
grant  defendant's  motion  '  for  a  new 
trial.'"  Morse  v.  St.  Paul  Ins.  Co, 
124  Fed.  451. 

"  The  Broad  Daylight  Facts  of  the 
case  show  beyond  doubt  that  plain- 
tiff is  mistaken.  Actual  conditions 
and  physical  facts  surrounding  the 
accident  are  conclusive  that  he  did 
not  look."  Medcalf  v.  St.  Paul  City 
R.  Co.,  82  Minn.  18,  84  N.  W.  633. 
Conceded  Physical  Fact,  Controls. 
Keys  V.  The  Ambassador,  i  Bond 
237,  14  Fed.  Cas.  No.  7,747.  And 
see  Highfill  v.  Missouri  Pac.  R.  Co., 
93  Mo.  App.  219,  222. 

Unquestioned    Integrity    of    Wit- 
ness  ^"The    concessions    made    by 

all  parties  as  to  the  integrity  of  the 
chief  engineer  seem  to  present  an 
insuperable  barrier  to  the  imputation 
of  the  use  of  improper  influences  in 
securing  the  selection  of  the  Navarro 
meter  by  the  department  of  public 
works."  Baird  v.  Mayor,  etc.,  96  N 
Y.  567,  596. 

Testimony    Contrary   to    Conceded 

Facts    Discredited The    jury    will 

not  be  warranted  in  finding  the  ex- 
istence of  a  fact  on  the  positive  tes- 
timony of  a   witness   which   is   con- 
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rule  is  often  applied  by  the  federal  courts  in  admiralty  cases. ^- 
C.  Uncontradicted  Testimony.  —  a.  //;  General.  —  While  the 
fact  that  the  jury  are  the  sole  judges  of  the  credibility  of  the  wit- 
nesses is  universally  recognized  (and  they  are  not  bound  by  the 
mere  swearing  of  witnesses), ^^  it  is  equally  well  established  that 
they  will  not  be  allowed  capriciously  to  disregard  the  unim- 
peached""*  and  uncontradicted  testimony  of  witnesses.'"'^' 


trary  to  conceded  facts  or  matters  of 
common  knowledge,  or  to  all  reason- 
able probabilities."  Badger  v.  Janes- 
ville  Cotton  Mills,  95  Wis.  599.  70 
N.  W.  687.  And  see  Wonderlich  "v. 
Palatine  Fire  Ins.  Co.,  104  Wis.  382, 
80   N.    W.   467. 

Admitted   Facts   Which   Establish 

Another    Fact "  Wben     facts     are 

admitted  which  conclusively  estab- 
lish another  fact,  the  mere  denial  by 
a  witness  of  the  existence  of  the 
fact  so  established,  does  not  and 
should  not  create  that  material  con- 
flict in  the  evidence  which  would  re- 
quire a  submission  of  the  issue  to 
the  jury."  Peters  z>.  Southern  R. 
Co.,  135  Ala.  533,  S40,  2,2,  So.  832. 

52.  The  William  Chisholm,  153 
Fed.  704,  711,  82  C.  C.  A.  562;  The 
Chatham,  52  Fed.  396,  3  C.  C.  A. 
161.  See  Goslee  v.  Shute's  Exr.,  18 
How.  (U. 'S.)  463,  465;  The  Great 
Republic,  23  Wall.  (U.  S.)  20,  29; 
The  North  Star,  43  Fed.  807,  811; 
The  Karoo,  49  Fed.  651,  652;  Wolf 
V.  Schooner  Bertie  Calkins,  2  Fed. 
793,  796;  The  Manitoba,  2  Flip.  241, 
16  Fed.  Cas.  No.  9,029.  The  Scotia, 
7  Blatchf.  308,  21  Fed.  Cas.  No.  12,- 
513;  Wyman  v.  Babcock,  2  Curt.  386, 
30   Fed.    Cas.    No.    18,113. 

After  speaking  of  the  great  con- 
flict which  is  apt  to  be  found  in 
cases  where  there  has  been  a  collision 
at  sea,  the  court  said :  "The  difficulty 
can  only  be  overcome  in  a  satisfactory 
manner  by  a  critical  analysis  of  the 
testimony,  and  a  careful  comparison 
of  the  respective  conflicting  state- 
ments of  the  witnesses  with  the  un- 
disputed or  well  established  facts 
and  circumstances  developed  in  the 
testimony."  The  Nichols,  7  Wall. 
(U.    S.)    656.  _ 

The  truth  in  admiralty  collision 
cases  is  to  be  ascertained  "  by  taking 
certain  conceded  or  well-proved 
facts,  or  facts  established  by  disin- 
terested witnesses,  and  from  them 
deducting  such  conclusion  as   seems 


best  to  accord  with  the  probabilities 
of  tTie  case."  The  Margaret  B. 
Roper,  103  Fed.  886. 

"  The  two  stevedores  .  .  .  tell 
a  story  about  the  stowage  of 
the  iron  that  is  so  flatly  con- 
trary to  the  admitted  facts  of 
the  case,  that  they  are  either 
mistaken  about  the  vessel  they  load- 
ed, or  intentionally  false  in  a  very 
material  matter  concerning  the 
same."     The  Nith,  36  Fed.  86,  89. 

Testimony  in  the  Face  of  Unques- 
tioned Facts  must  be  disregarded. 
The  John  Craig.  66  Fed.  596;  The 
Joseph  Stickney,  50  Fed.  624,  627 ; 
The  Ralph  M.  Hayward,  12  Fed.  794, 
796. 

53.  "  It  is  a  wild  conceit  that  any 
court  of  justice  is  bound  by  mere 
swearing;  it  is  the  swearing  credibly 
that  is  to  conclude  its  judgment." 
Per  Sir  William  Scott,  The  Odin,  [ 
C.  Rob.  Adm.  252,  quoted  in  The 
Dolpbin,  7  Fed.   Cas.   No.  3,975. 

"  If  everything  or  anything  had  to 
be  believed  in  court  simply  because 
there  is  no  witness  to  contradict  it, 
the  administration  of  justice  would 
be  a  pitiable  affair."  Punsky  v.  City 
of  New  York,  129  App.  Div.  558, 
114  N.   Y.   Supp.  66. 

"The  jury  are  not  obliged  to  re- 
ceive evidence  which  is  laid  before 
them,  passively  and  follow  it  blindly, 
because  it  is  not  controlled  or  con- 
tradicted by  counter  evidence.  They 
are  to  examine  it  with  care,  subject 
it  to  the  scrutiny  of  their  judgment 
and  experience,  and  act  on  it  only 
so  far  as  it  seems  to  them  to  be 
reasonable  and  true."  Bee  Printing 
Co.   V.   Hichborn,  4    Allen     (Mass.) 

63. 

54.  Penfield  Inv.  Co.  v.  Bruce, 
132  Mo.  App.  257,  III   S.  W.  888. 

55.  Murphey  v.  Virgin.  47  Neb. 
692,  66  N.  W.  652 ;  Lionberger  v. 
Pohlman,  16  Mo.  App.  392;  Kings- 
bury V.  Joseph,  94  Mo.  App.  298.  68 
S.  W.  93- 
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b.  Disinterested  Witness.  —  It  is  a  general  rule  that  when  a  dis- 
interested witness  who  is  in  no  way  discredited,  testifies  to  a  fact 
within  his  own  knowledge,^®  which  is  not  of  itself  improbable  or  in 
conflict  with  other  evidence,  the  witness  is  to  be  believed,  and  the 
fact  is  to  be  taken  as  legally  established"  so  that  it  cannot  be  dis- 
regarded by  court  or  jury.'*^ 


Where  "  the  witness  is  unim- 
peached  the  facts,  sworn  to  by  him, 
uncontradicted,  either  directly  or  in- 
directly by  other  witnesses,  and  there 
is  no  intrinsic  improbabiHty  in  the 
relation  given  by  him,  neither  a  court 
nor  jury  can,  in  the  exercise  of  a 
sound  discretion,  disregard  his  tes- 
timony. It  is  no  less  the  duty  of  a 
court  than  of  a  jury,  to  decide  ac- 
cording to  evidence.  But  it  is 
mockery  to  talk  of  evidence,  if  it  is 
discretionary  with  the  tribunal  to 
which  it  is  addressed  to  disregard 
it  upon  the  vague  suggestion,  unsup- 
ported by  proof,  of  the  bias  of  a  wit- 
ness." Newton  v.  Pope,  i  Cow.  (N. 
Y.)   109  (leading  case). 

"  The  jury  might  as  well  in  their 
arbitrary  and  sovereign  pleasure, 
render  a  verdict  without  evidence  as 
against  evidence."  Engmann  v.  Es- 
tate of  Immel,  59  Wis.  249,  18  N. 
W.  182. 

"  The  rights  of  the  people  would 
have  no  safeguard,  and  the  courts  of 
justice  would  afford  no  forum  for 
the  redress  of  wrongs,  if  the  unim- 
peached  and  uncontradicted  testi- 
mony of  a  witness  can  be  overthrown 
without  reason."  Lewis  v.  New 
York  City  R.  Co.,  50  Misc.  535,  99 
N.  Y.   Supp  462. 

"  'On  what  meats  has  this  our  jury 
fed,  that  it  has  grown  so  great '  that 
they  may  disregard  the  clearest  and 
most  indisputable  and  uncontradicted 
evidence,  and  their  act  passed  un- 
challenged and  without  remedy,  and 
then  the  unsuccessful  suitor  though 
justly  entitled  to  a  verdict  be  bland- 
ly told,  '  The  jury  had  the  right  to 
disbelieve  your  witnesses.' "  Ogles- 
by  V.  Missouri  Pac.  R.  Co.,  150  Mo. 
137,  229,  27  S.  W.  829,  51  S.  W. 
758,    779- 

Test  of  Limitation After  stat- 
ing that  the  power  of  a  jury  to  judge 
of  the  credibility  of  witnesses  is  not 
to  be  lightly  restricted,  the  court 
said :     "  That  there   is,   nevertheless. 

Vol.  XIV 


legally  a  limit  to  the  power  of  the 
jury  or  court  to  ignore  such  (un- 
contradicted) testimony  is  apparent. 
The  power  of  a  judge  to  direct  a 
verdict  where  upon  one  side  there 
is  a  proven  case  and  upon  the  other 
side  none,  or  a  mere  scintilla  of  evi- 
dence, illustrates  the  limitation." 
Cooley  V.  Barcroft,  43  N.  J.   L.  363. 

56.  "  The  witness  must  be  credi- 
ible  and  it  must  appear  that  he 
knows  whereof  he  speaks.  This  may 
be  shown  by  his  own  testimony  in 
many  and  probably  in  most  cases." 
United  States  v.  Lee  Huen,  118  Fed. 
442,  457- 

57.  Kavanaugh  v.  Wilson,  70  N. 
Y.  177. 

58.  United  States.  —  United  States 
V.  Lee  Huen,  118  Fed.  442;  North- 
ern Pac.  R.  Co.  V.  Hayes,  87  Fed. 
129,  30  C.  C.  A.  576;  McCarthy  v. 
Traveler's  Ins.  Co.,  8  Biss.  363,  15 
Fed.  Cas.  No.  8,682;  United  States 
V.  Fifty  Barrels  of  Whisky,  25  Fed. 
Cas.  No.  15,091 ;  In  re  Jew  Wong 
Loy,  91  Fed.  240;  United  States  v. 
Jue  Wy,  103  Fed.  795. 

California.  —  Hayward  v.  Rogers, 
62  Cal.  348. 

Colorado.  —  Colorado  &  S.  R.  Co. 
V.  Thomas,  23  Colo.  517,  81  Pac. 
801,  70  L.  R.  A.  681 ;  Moyle  v.  Hock- 
ing,  10  Colo.  App.  446,  51  Pac.  533. 

Florida.  —  Levy  v.  Cox,  22  Fla. 
546. 

Georgia.  —  Western  &  Atl.  R.  Co. 
V.  Beason,  112  Ga.  553,  27  S.  E.  863; 
Morris  v.  Orient  Ins.  Qo.,  106  Ga. 
472,  23  S.  E.  430- 

Illinois.  — C\2ivk  v.  Gotts,  i  111. 
App.  454;  Larson  v.  Glos,  235  111. 
584,  85  N.  E.  926;  Chicago  &  A.  R. 
Co.  V.  Gretzner,  46  111.  74;  Smith  v. 
Slocum,  62  111.  354;  St.  Louis,  A.  & 
T.  H.  R.  Co.  V.  Manly,  58  111.  300; 
Robertson  v.  Dodge,  28  111.  161 ; 
Chicago,  B.  &  Q.  R.  Co.  v.  Stumps, 
55  111.  367;  Hartford  Life  Ins.  Co.  v. 
Gray,  80  111.  28,  31 ;  Evans  v.  George, 
80  111.  51. 
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c.  Interested  Witness.—   (l.)  Early  New  York  Rule. -It  was  held 


/o^,a.  — White  v.  Hatton,   113  N. 

W.  830.  „     ,r    ^ 

Kentucky.  — ^zrk\&y  v.  Bradford, 
100  Ky.  304,  38  S.  W.  432 ;  Sinclair's 
Admr.  v.  Illinois   Cent.  R.  Co.,   112 

S.  W.  910. 

Louisiana.  — C\ty  of  New  Orleans 
V.  Gauthreaux,  32  La.  Ann.  1126; 
Lussee  V.  Hays,  22  La.  Ann.  307- 

Massachusetts.  —  Wait  v.  M  Neil, 
7  Mass.  261 ;  Harding  v.  Brooks,  5 
Pick.  244.  But  see  Com.  v.  McNeese, 
156  Mass.  231,  30  N.  E.  1021 ;  Com. 
V.   Hyland,    155   Mass.   7,   28   N.   E. 

Minnesota.  —  Hawkins  v.  Sauby, 
48  Minn.  69,  50  N.  W.  1015; 
Schwartz  v.  Germania  Ins.  Co.,  21 
Minn  215;  Anderson  v.  Liljengren, 
50  Minn.  3,  52  N.  W.  219;  Second 
Nat.  Bank  v.  Donald,  56  Minn.  491, 
58  N  W.  269;  Daly  v.  Chicago,  etc. 
R.  Co.,  43  Minn.  319,  45  N.  W  611. 
Mississippi.  —  Mobile,  etc.  R.  Co.  v. 
Jackson,  46  So.   142. 

Nebraska.  — Dimhier  v.  Day,  12 
Neb.  596,  12  N.  W.  109,  41  Am.  Rep. 
772. 

New  Jersey.  —  Cooley  v.  Barcroft, 
43  N.  J.  L.  363;  LiUis  V.  Gallag- 
her, 39  N.  J.  Eq.  93-  ^  ,.    , 

New  York.  — Block  v.  Gahtzka, 
114  App.  Div.  799.  100  N.  Y.  Supp. 
173;  Littlefield  v.  Lawrence,  83  App. 
Div.  327,  82  N.  Y.  Supp.  25 ;  Kapiloff 
V.  Feist,  91  N.  Y.  Supp.  27 ;  Spring  v. 
Millington,  44  Misc.  624,  90  N.  Y. 
Supp.  152;  Johnson  v.  New  York 
C.  &  H.  R.  Co.,  173  N.  Y.  79,  65 
N.  E.  946 ;  Seibert  v.  Erie  R.  Co.,  49 
Barb.  583- 

North  Dakota.  —  Nokken  v.  Avery 
Mfg.  Co.,  II  N.  D.  399,  92  N.  W. 
487. 

Oregon.  —  Smith  v.  Griswold,  6 
Or.  440;  Coughanour  v.  Hutchinson, 
41  Or.  419.  69  Pac.  68.  In  re  Mil- 
ler's Will,  49  Or.  452,  90  Pac.  1002. 

Pennsylvania.- honz&r  v.  Lehigh 
Val.  R.  R.  Co.,  196  Pa.  St.  610,  46 
Atl.  937.  Compare  Lehigh  Coal  & 
N.  Co.  V.  Evans.  176  Pa.  St.  28,  34 
Atl.  999;  Dawson  v.  Shaw,  28  Pa. 
Supp.  563;  Reel  V.  Elder,  62  Pa.  St. 
308;  Colonial  Trust  Co.  v.  Getz,  28 
Pa.  Super.  619.  634;  Lautner  v. 
Kann,  184  Pa.  St.  334,  39  Atl.  55; 
Troxoll  V.  Malin,  9  Pa.  Super.  483. 


Texas.  — Clark  v.  McGrath   (Tex. 
Civ.  App.),  22  S.  W.  527- 

Wisconsin.  —  Engmann    v.    Estate 
of  Immel,  59  Wis.  249.  18  N.  W.  182. 

Jury  May  Be  so  Instructed. 
"You  are  instructed  that  the  uncon- 
troverted  testimony  of  a  credible 
witness  ought  not  to  be  lightly  re- 
garded, and  you  have  no  right  to 
substitute  a  fanciful  hypothesis  to 
account  for  tracts  which  are  ex- 
plained by  direct  testimony."  Card 
V.  Fowler,  120  Mich.  646,  652,  79  N. 
W  925.  And  see  Engmann  v.  Estate 
of  Immel,  59  Wis.  249,  18  N.  W. 
182.  But  the  court  may  also  charge 
the  jury  that  they  may  disbelieve  a 
witness  though  there  was  no  direct 
contradiction.  Caution  v.  Eastern 
R.  Co.,  45  Minn.  481.  48  N.  W.  42. 
Written  Testimony  given  in  a 
deposition,  and  uncontradicted  and 
unimpeached,  cannot  be  disregarded. 
Barkley  v.  Bradford,  100  Ky.  304,  38 

S.  W.  432.  „     , 

In  a  Patent  Case  where  all  the 
evidence  was  taken  and  submitted 
in  writing  the  court  said :  "  The 
court  will  assume  that  the  witness 
speaks  the  truth  unless  there  be  im- 
peaching testimony,  contradictory 
testimony,  inherent  improbabilities  in 
the  statements  or  circumstances  sur- 
rounding the  action  testified  to  tend- 
ing to  throw  discredit  upon  the 
statements  made."  Bradley  v.  Ec- 
cles,  138  Fed.  911. 

In  Missouri.  —  Where  the  testi- 
mony is  uncontradicted,  "  and  it  is 
made  manifest  to  the  judge  presiding 
at  the  trial  by  the  manner  of  the  ex- 
amination of  the  witnesses  by  coun- 
sel engaged  in  the  cause  that  such 
facts  are  not  to  be  treated  as  a  real 
disputed  question  in  controversy," 
the  court  in  instructing  the  jury  may 
assume  the  existence  of  such  facts. 
Davidson  v.  St.  Louis  Trans.  Co., 
211  Mo.  320.  357, 109  S.  W.  583-  And 
see  Taylor  v.  Iron  Co.,  I33  Mo.  349, 
34  S.  W.  581 ;  Fullerton  v.  Fordyce, 
121  Mo.  1,25  s.  W.  587,  42  Am.  St. 
Rep  516;  Sotebier  v.  St.  Louis 
Trans.  R.  Co.,  203  Mo.  702,  102  S.  W. 
651.  But  where  there  is  any  real 
contest  over  a  fact,  on  the  trial,  the 
court  cannot  take  the  question  from 
the   jury  who  are  entitled  to  judge 

Vol.  XIV 


124 


WEIGHT  AXD  ISI'fUCT  OF  UriDBNCH. 


in  an  early  New  York  case"'-*  that  the  bare  fact  that  the  witness 
was  a  party  or  interested  in  the  action,  required  that  his  uncon- 
tradicted evidence  be  submitted  to  the  jury,  who  were  at  liberty  to 
disregard  it  if  they  so  desired,  and  this  rule  has  been  sanctioned  by 
many  later  cases.®'' 

(2.)  General  Rule.  —  The   general   practice   at   the   present   time**^ 
even  in  New  York,*'^  is  to  make  no  arbitrary  distinction  between 


of  the  credibility  of  the  witnesses 
although  the  actual  testimony  is  un- 
contradicted. Gannon  z'.  Laclede 
Gas.  Co.,  145,  Mo.  502,  46  S.  W. 
968,  47  S.  W.  907,  explained  in 
Davidson  v.  St.  Louis  Trans.  Co., 
211  Mo.  320,  360,  109  S.  W. 
583;  Hunter  v.  Wethington,  205 
Mo.  284,  293,  103  S.  W.  543 ;  Schroe- 
der  V.  Chicago  &  A.  R.  Co.,  108  Mo. 
322,  18  S.  W.  1094.  18  L.  R.  A.  827; 
Kingsbury  v.  Joseph,  94  Mo.  App. 
298,  68  S.  W.  93.  But  compare  the 
dissenting  opinion  of  Marshall  J.,  in 
Gannon  v.  Laclede  Gas  Co.,  supra; 
Oglesby  v.  Missouri  Pac.  R.  Co., 
150  Mo.  137,  228,  37  S.  W.  829,  SI 
S.  W.  758,  778;  Reichenbach  v.  El- 
lerbe,  115  Mo.  588,  22  S.  W.  573- 

59.  Elwood  V.  Western  Union 
Tel.  Co.,  45  N.  Y.  549- 

60.  United  States.  —  Sonnentheil 
V.  Moerlin  Brew.  Co.,  172  U.  S.  401 ; 
Felton  V.  Newport,  105  Fed.  332,  44 
C.  C.  A.  530;  Grand  Trunk  R.  Co.  v. 
Cobleigh,  78  Fed.  784,  24  C.  C.  A. 
342 ;  In  re  Jew  Wong  Loy,  91  Fed. 
240;  United  States  v.  Sing  Lee,  125 
Fed.  627;  Robinson  v.  New  York 
C.  &  H.  R.  Co.,  9  Fed.  877. 

Nezi'  York. —  Roberts  v.  Gee,  15 
Barb.  449;  Nicholson  v.  Conner,  8 
Daly  212;  Becker  v.  Koch,  104  N. 
Y.  394,  10  N.  E.  701,  58  Am.  Rep. 
515;  Newman  v.  Clapp,  20  Misc.  67, 
44  N.  Y.  Supp.  439;  Vickery  v.  In- 
terborough  R.  Tr.  Co.,  126  App.  Div. 
781,  III  N.  Y.  Supp.  205;  Wimple- 
berg  V.  Yonkers  R.  Co.,  83  App.  Div. 
19,  81  N.  Y.  ;5upp.  963;  Woolsey  v. 
Brooklyn  H.  R.  Co.,  123  App.  Div. 
631,  108  N.  Y.  Supp.  16;  Munoz  v. 
Wilson,  III  N.  Y.  295,  18  N.  E. 
855 ;  Saranac  &  L.  P.  R.  Co.  v.  Arn- 
old, 167  N.  "i.  368,  60  N.  E.  647; 
Mendoza  v.  Levy,  in  App.  Div.  449, 
97  N.  Y.  Supp.  753 ;  Wilcox  v.  Sel- 
leck,  92  Hun  37,  36  N.  Y.  Supp.  633 ; 
Dorsett  v.  Doubleday.  Page  &  Co., 
103    N.    Y.    Supp.    792 ;    Volkmar   v. 


Manhattan  R.  Co.,  134  N.  Y.  418,  31 
N.  E.  870;  Bloomingdale  v.  Southern 
Nat.  Bank,  63  App.  Div.  72,  71  N. 
Y.  Supp.  306;  Sipple  V.  State,  99  N. 
Y.  284.  I  N.  E.  892,  3  N.  E.  657; 
Wohlfahrt  v.  Beckert,  92  N.  Y.  490; 
Kingsland  Land  Co.  v.  Newman,  i 
App.  Div.  I,  36  N.  Y.  Supp.  960; 
Canajoharie  Nat.  Bank  v.  Diefen- 
dorf,  123  N.  Y.  191,  25  N.  E.  402, 
10  L.  R.  A.  676. 

Pennsylvania.  —  Lamb  v.  Irwin.  69 
Pa.  St.  436;  Troxell  v.  Malin,  9  Pa. 
Super.  483 ;  Kircher  v.  Sprenger,  4 
Pa.  Super.  38. 

South  Dakota.  — McO'xW  v.  Young, 
16  S.  D.  360,  92  N.  W.  1066;  Blount 
v.  Medbery,  16  S.  D.  562,  94  N.  W. 
428. 

Texas.  —  Franklin  Life  Ins.  Co.  v. 
Villeneuve,  29  Tex.  Civ.  App.  128,  68 
S.  W.  203;  International  &  G.  N.  R. 
Co.  V.  Johnson,  23  Tex.  Civ.  App. 
160,  55  S.  W.  772;  Coast  v.  Elliott, 
23  Tex.  606,  613 ;   Dryer  v.   Bassett, 

63  Tex.  274 ;  Stitzle  v.  Evans,  74 
Tex.  596,  12  S.  W.  326;  Gonzales  v. 
Adoue  (Tex.  Civ.  App.),  56  S.  W. 
548;  McCracken  v.  Langtry-Sharpe 
Con.  Co.  (Tex.  Civ.  App.),  loi  S. 
W.  520;  Dubinski  Elec.  Wks.  v. 
Lang  Elec.  Co.  (Tex.  Civ.  App.) 
Ill  S.  W.  169. 

Washington.  ■ — •  Gosline  z'.  Dryfoos, 
45  Wash.  396,  88  Pac.  634;  Coey  v. 
Darknell,  25  Wash.  518.  65  Pac.  760 ; 
Keene  v.  Bchon,  40  Wash.  505,  82 
Pac.  884. 

61.  See  article  "  Parties  and  Per- 
sons Interested  as  Witnesses,"  Vol. 
IX,  p.  513. 

62.  Lomer  v.  Meeker,  25  N.  Y. 
361 ;  Siegmeister  v.  Lispenard  Realty 
Co.,  107  N.  Y.  Supp.  158;  Second 
Nat.  Bank  v.  Weston,  172  N.  Y.  250, 

64  N.  E.  949;  Molloy  V.  Whitehall 
Cement  Co.,  116  App.  Div.  839,  102 
N.  Y.  Supp.  363 ;  Schechter  z:  Wat- 
son, 35  Misc.  43,  70  N.  Y.  Supp.  I ; 
Karl  7'.   New  York   City  R.  Co.,  52 
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interested   and   disinterested   witnesses   by   requiring  the   testimony 
of  the  former  to  be  in  all   cases  submitted  to  the  jury,**-*  though 


Misc.  650.  loi  N.  Y.  Supp.  750; 
Lewis  V.  New  York  City  R.  Co..  50 
Misc.  535,  99  N.  Y.  Supp.  462 ;  Mad- 
den V.  New  York  City  R.  Co.,  50 
Misc.  555,  99  N.  Y.  Supp.  320; 
Steenburgh  v.  M'Rorie,  60  Misc.  510. 
113  N.  Y.  Supp.  1 1 18;  Bolster  v. 
New  York  City  R.  Co.,  113  N.  Y. 
Supp.  770;  Mann  v.  Warshawsky,  112 
N.  Y.   Supp.    1062. 

"  If  the  evidence  is  possible  of  con- 
tradiction in  the  circumstances;  if 
its  truthfulness  or  accuracy  is  open 
to  a  reasonable  doubt  upon  the  face 
of  the  case  and  the  interest  of  the 
witness  furnishes  a  proper  ground 
for  hesitating  to  accept  his  state- 
ments, it  is  a  necessary  and  just  ru!e 
that  the  jury  should  pass  upon  it. 
Where  however  the  evidence  of  a 
party  to  the  action  is  not  contradicted 
by  direct  evidence,  nor  by  any  legit- 
imate inferences  from  the  evidence, 
and  it  is  not  opposed  to  the  proba- 
bilities, nor  in  its  nature  surprising, 
or  suspicious,  there  is  no  reason  for 
denying  to  it  conclusiveness."  Hull 
V.  Littauer,  162  N.  Y.  569,  57  N.  E. 
102. 

63.  Alabama.  —  Keith  v.  Wood- 
ruff,  136  Ala.  433,  449,  34  So.  911. 

District  Columbia.  —  Brown  v. 
Petersen,   25   App.   Cas.   359. 

///j«o/i-.  —  Lange  v.  Cullinan,  205 
111.  36s,  68  N.  E.  934- 

loti'a.  —  Woodward  v.  Squires,  39 
Iowa  435. 

Louisiana.  —  Marks  v.  New  Or- 
leans Cold  Storage  Co.,  107  La.  172, 
31  So.  671,  90  Am.  St.  Rep.  285,  57 
L.  R.  A.  271. 

Nezi!  Jersey.  —  Tracy  v.  Tracy,  62 
N.  J.   Eq.  807,  48  Atl.   533. 

IViscoiisin. — ^  Burnham  v.  Nor- 
ton, 100  Wis.  8.  75  N.  W.  304; 
Moore  v.  Ellis,  89  Wis.  108.  61  N. 
W.  291 ;  Harrigan  v.  Gilchrist,  .121 
Wis.   127,  99  N.  W.  909. 

But  compare  the  cases  cited 
supra,  note  60,   next  preceding. 

Adverse  Party  Having  Foreknowl- 
edge of  Nature  of  Testimony. 
Uncontradicted  testimony  of  a  de- 
fendant could  not  be  disregarded, 
where  the  adverse  parties  were  in- 
formed of  what  his  testimony  would 


be  by  the  answer  filed  several  months 
before  the  trial  and  where  they  did 
not  themselves  take  the  stand  to  con- 
tradict his  testimony.  Beene  v. 
Rotan  Groc.  Co.  (Te.x.  Civ.  App.), 
no  S.  W.   162. 

Servant's  TJncontradicted  Testi- 
mony,-should  not  be  disregarded. 

United  States.  —  The  Dunbritton, 
73  Fed.  352,  363,  19  C.  C.  A.  449; 
Illinois  Cent.  Co.  v.  Coughlin,  132 
Fed.  801,  6s  C.  C.  A.  loi ;  McMillan 
V.  Grand  Trunk  R.  Co.,  130  Fed. 
827,  65  C.  C.  A.  165. 

Arkansas.  —  St.  Louis  I.  M.  &  S. 
R.  Co.  V.  Landers,  67  Ark.  514,  55 
S.  W.  940. 

Illinois.  — Ohio  &  M.  R.  Co.  v. 
Atteberry,  43  111.  App.  80;  St.  Louis 
A.  &  T.  H.  R.  Co.  V.  Manly,  58 
111.    300. 

Kentucky.  —  Kentucky  Cent.  R. 
Co.  V.  Talbot,  78  Ky.  621. 

New  York.  —  Ferguson  v.  Harlem 
Sav.  Bank,  43  Misc.  10,  86  N.  Y. 
Supp.  825;  Beisiegel  v.  New  York 
Cent.  R.  Co.,  40  N.  Y.  9;  Wilson 
V.  United  Tract.  Co.,  94  App.  Div. 
539,  88  N.  Y.  Supp.  122. 

Rhode  Island.  —  Savage  v.  Rhode 
Island  Co.,  67  Atl.  633. 

South  Dakota.  — MiWer  v.  Chi- 
cago &  N.  W.  R.   Co.,   Ill   N.  W. 

553. 

Compare  Stuettgen  v.  Wis.  Cent. 
R.  Co.,  80  Wis.  498,  50  N.  W.  407; 
Albrecht  v.  New  York  C.  &  H.  R. 
Co.,  54  App.  Div.  636,  66  N.  Y. 
Supp.  605.  affirmed,  166  N.  Y.  622. 
59  N.  E.  1118. 

"  The  jury  cannot  arbitrarily  dis- 
regard the  evidence  of  any  witness 
which  is  not  contradicted  or  discred- 
ited by  other  evidence  or  circum- 
stances. The  jury  should  regard  the 
testimony  of  every  witness  sworn. 
They  are  not  obliged  to  believe  it, 
but  it  is  their  duty  to  give  the  evi- 
dence of  witnesses  the  weight  to 
which  in  their  opinion  as  conscien- 
tious men  seeking  after  truth,  they 
believe  it  to  be  entitled;  but  the  em- 
ployment or  business  of  a  witness 
affords  no  reason  why  his  evidence 
should  .arbitrarily  or  without  reason 
be    disregarded."      Brunswick   &    W. 
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where  any  doubt  appears  in  the  case  it  should  be  submitted  to  the 
jury  who  may  consider  the  interest  of  the  witness  in  passing 
upon  it.^* 

d.  What  Is  Uncontradicted  Testimony. — (1.)  In  General.  — No 
absolute  rule  can  be  laid  down  by  which  to  determine  when  testi- 
mony is  uncontradicted,  as  that  term  is  used  in  this  connection.^^ 
It  may  be  stated  generally,  however,  that  contradiction  may  appear 
in  other  ways  than  by  the  direct  testimony  of  opposing  witnesses.^^ 
(2.)  Contradiction  By  Circnmstances.  —  The  surrounding  circum- 
stances may  effectually  impeach  the  testimony  of  the  witness  so  as 
to  justify  the  jury  in  refusing  to  give  it  full  credit.*^^ 


R.    Co.   V.    Wiggins,    113   Ga.   84,    39 
S.  E.  551- 

The  testimony  of  the  engmeer, 
conductor  and  fireman  that  they  did 
not  see  cattle  on  the  track  cannot  be 
disregarded  by  the  jury  where  there 
is  nothing  improbable  in  their  story 
and  they  are  not  contradicted  by 
the  circumstances.  Miller  v.  Chicago 
&  N.  W.  R.  Co.  (S.  D.),  Ill  N.  W. 

553- 

Uncontradicted  Evidence  as  to 
Damages  not  conclusive  on  the  jury. 
Bee  Printing  Co.  v.  Hichborn,  4 
Allen  (Mass.)  63;  Durkee  v.  Moul- 
ton,  133  Cal.  xix,  65  Pac.  469. 

64.  Hull  V.  Littauer,  162  N.  Y. 
569.  57  N.  E.   102. 

65.  "  It  is  often  a  difficult  ques- 
tion to  decide  when  a  witness  is,  in 
a  legal  sense,  uncontradicted.  He 
may  be  contradicted  by  circumstan- 
ces as  well  as  by  the  statements  of 
others  contrary  to  his  own.  In  such 
cases,  courts  are  not  bound  to  re- 
frain from  exercising  their  judgment 
and  to  blindly  adopt  the  statements 
of  the  witness  for  the  simple  reason 
that  no  other  witness  has  denied 
them  and  that  the  character  of  the 
witness  is  not  impeached."  Elwood 
V.  Western  Union  Tel.  Co.,  45  N.  Y. 
549. 

66.  Hunter  v.  Wethington,  205 
Mo.  284,  103  S.  W.  543;  Lautner 
V.  Kann,  184  Pa.  St.  334,  39  Atl.  55. 

"  Undoubtedly,  as  a  general  rule, 
positive  testimony  as  to  a  particular 
fact,  uncontradicted  by  any  one. 
should  control  the  decision  of  the 
court,  but  that  rule  admits  of  many 
exceptions.  There  may  be  such  an 
inherent  improbability  in  the  state- 
ments of  a  witness  as  to  induce  the 


court  or  jury  to  disregard  his  evi- 
dence even  in  the  absence  of  any 
direct  conflicting  testimony.  He 
may  be  contradicted  by  the  facts 
he  states  as  completely  as  by  direct 
adverse  testimony,  and  there  may  be 
so  many  omissions  in  his  account  of 
particular  transactions,  or  of  his 
own  conduct  as  to  discredit  his 
whole  story.  His  manner  too,  of 
testifying  may  give  rise  to  doubts  of 
his  sincerity,  and  create  the  impres- 
sion that  he  is  giving  a  wrong  color- 
ing to  material  facts.  All  these  facts 
may  properly  be  considered  in  deter- 
mining the  weight  which  should  be 
given  to  his  statements,  although 
there  be  no  adverse  verbal  testimony 
adduced."  Quock  Ting  v.  United 
States,  140  U.  S.  417,  420. 

"  But  a  witness  may  be  contra- 
dicted by  the  facts  he  states  as  com- 
pletely as  by  direct  adverse  testi- 
mony. A  court  or  jury  is  not  bound 
to  accept  it  as  true,  merely  because 
there  is  no  direct  testimony  contra- 
dicting it,  where  it  contains  such 
inherent  improbabilities  or  contra- 
dictions, which  alone  or  in  connec- 
tion with  other  circumstances  in 
evidence  satisfy  them  of  its  falsity." 
Anderson  v.  Liljengren,  50  Minn.  3. 
52   N.   W.   219. 

67.  United  5'to/^.y.  —  North  Pac. 
R.  Co.  V.  Austin,  64  Fed.  3ii,  12 
C.  C.  A.  97 ;  Grand  Trunk  R.  Co.  v. 
Cobleigh.  78  Fed.  784,  24  C.  C.  A. 
342;  Woev  Ho  V.  United  States,  109 
Fed.  888,  "48  C.  C.  A.  705. 

California.  —  County  of  Sonoma 
z:  Stofen,  125  Cal.  32,  57  Pac.  681; 
Prewett  v.  Dyer,  107  Cal.  IS4»  40 
Pac.  105 ;  Baker  v.  Firemen's  Fund 
Ins.    Co.,   79   Cal.   34.   21    Pac.   357; 
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(3.)  Incredible  and  Improbable  Testimony.  —  Testimony  which  is 
incredible  or  improbable  need  not  be  believed  although  it  is  not 
contradicted  by  any  direct  evidence.'^^ 


People  V.  Milnen  122  Cal.  171.  54 
Pac.   833. 

Connecticut.  —  Lewis  v.  Lewis,  76 
Conn.  586,  57  Atl.  735;  Bradley  v. 
Gorham,  77  Conn.  211,  58  Atl.  698; 
McGann  z'.  Sloan,  74  Conn.  726,  52 
Atl.  405;  Phoenix  Mut.  L.  Ins.  Co. 
V.  Opper,  75  Conn.  295,  53  Atl.  586. 

District  of  Columbia.  —  Beals  v. 
Finkenbinder,  12  App.  Cas.  23;  Al- 
exander V.  Blackman,  26  App.   Cas. 

541- 

Iowa.  — '  Babcock  v.  Chicago  &  N. 
W.  R.  Co.,  62  Iowa  593,  13  N.  W. 
740,  17  N.  W.  909;  Bacus  V.  Chi- 
cago, B.  &  Q.  R.  Co.,  118  N.  W.  751. 

Kentucky.  —  Howard  v.  Louisville 
R.  Co.,  32  Ky.  L.  Rep.  309,  105  S. 
W.   932. 

Massachusetts.  —  Saures  v.  Stev- 
ens Mfg.  Co.,  196  Mass.  543,  82  N. 
E.  694;  Allen  V.  Wilbur,  199  Mass. 
366,  85  N.  E.  429;  Lindenbaum  v. 
New  York,  N.  H.  &  H.  R.  Co.,  197 
Mass.  314,  84  N.  E.  129;  Bearse  v. 
Mabie,  198  Mass.  451,  84  N.  E.  1015; 
Devine  v.  Murphy,  168  Mass.  249, 
46  N.  E.  1066;  Barker  v.  Loring, 
177  Mass.  389,  59  N.  E.  66;  Palmer 
V.  Coyle,  187  Mass.  136,  72  N.  E. 
844;  Hamilton  v.  Taylor,  195  Mass. 
68,  80  N.  E.  592;  Mercantile  Guar- 
anty Co.  V.  Hilton,  191  Mass.  141, 
77  'N.   E.   312. 

Michigan.  —  Michigan  Pipe  Co.  v. 
Michigan  F.  &  M.  Ins.  Co.,  92  Mich. 
482,  52  N.  W.  1070,  20  L.  R.  A. 
277. 

Minnesota.  —  Anderson  v.  Liljen- 
gren,  50  Minn.  3,  52  N.  W.  219. 

Montana.  —  Bowen  v.  Webb,  97 
Pac.   839. 

New  York.  —  Koehler  v.  Adler,  78 
N.  Y.  287;  Foreman  v.  New  York 
City  R.  Co.,  54  Misc.  557,  104  N.  Y. 
Supp.  932;  Condit  v.  Sill,  18  N.  Y. 
Supp.  97,  44  N.  Y.  St.  284; 
Elwood  V.  Western  Union  Tel. 
Co.,  45  N.  Y.  549,  554;  Men- 
doza  V.  Levy,  iii  App.  Div. 
449.  97  N.  Y.  Supp.  753;  Rosen- 
bloom  V.  Cohen,  46  Misc.  80,  91  N. 
Y.  Supp.  382;  Johnston  v.  New  York 
City  R.  Co.,  54  Misc.  642,  104  N.  Y. 


Supp.  812;  Reilly  v.  Interurban  St. 
R.  Co..  87  N.  Y.  Supp.  423. 

South  Dakota.  —  Lighthouse  v. 
Chicago,  etc.,  R.  Co.,  3  S.  D.  518. 
54  N.  W.  320;  McGill  V.  Young,  16 
S.  D.  360,  92  N.  W.  1066. 

Texas.  —  Cheatham  v.  Riddle,  12 
Tex.  112;  Mercantile  &  Bkg.  Co.  v. 
Landa  (Tex.  Civ.  App.),  40  S.  W. 
406. 

Wisconsin.  —  Moore  v.  Ellis,  89 
Wis.  108,  61  N.  W.  291 ;  Zimmer- 
man V.  Bannon,  loi  Wis.  407,  77  N. 
W.  735;  Roth  V,  Barrett  Mfg.  Co., 
96  Wis.  615,  71  N.  W.  1034;  Groes- 
laeck  V.  Chicago,  etc.,  R.  Co.,  93  Wis. 
505,  67  N.  W.  1 120. 

"  That  a  witness  who  is  imworthy 
of  belief  testifies  positively  to  a  fact 
does  not  require  the  court  to  be- 
lieve him  nor  bind  the  court  to  find 
the  fact  as  testified  to,  when  from 
all  the  other  evidence  and  circum- 
stances proven  and  from  the  appear- 
ance and  demeanor  of  the  witness, 
the  court  is  satisfied  such  witness 
has  testified  falsely  or  is  mistaken." 
Widmayer  v.  Davis,  231  III.  42,  83 
N.  E.  87. 

68.  United  States.  — "^ht  Helen 
R.  Cooper,  7  Blatchf.  378,  11  Fed. 
Cas.  No.  6,334;  I'^^  ^^  Leslie,  119  Fed. 
406;  The  Dauntless,  121  Fed.  420; 
Lee  Sing  Far  v.  United  States,  94 
Fed.  834,  35  C.  C.  A.  2^7 ;  Ihe  Wil- 
liam Gray,  I  Paine  16,  29  Fed.  Cas. 
No.  17,694. 

California.  —  Fleming  v.  Howard, 
150  Cal.  28,  87  Pac.  908. 

Georgia.  —  Macon  Consol.  St.  R. 
Co.  V.  rSarnes,  113  Ga.  212,  38  S.  E. 
756. 

Illinois.  —  Larson  v.  Glos,  235  111. 
584,  85  N.  E.  926;  Podolski  V.  Stone, 
186  111.  540,  58  N.  E.  340;  Chicago 
Union  Tr.  Co.  v.  O'Brien,  219  111. 
303,  76  N.  E.  341 ;  Hester  v.  Frary, 
99  111.  App.  51 ;  Highley  v.  American 
Exch.  Nat.  Bank,  86  111.  App.  48. 

Indiana.  —  Peter  v.  Wright,  6  Ind. 
183,  193;  Princeton  Coal  Co.  v.  Roll, 
162  Ind.  lis,  66  N.  E.  169. 

Maryland.  —  Williams  v.  Hunting- 
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(4.)  Manner   of   Testifying.  —  Again,   the   manner   of  the   witness 
while  testifying  may  justify  a  disregard  of  his  testimony.®^ 


ton.  68  :\Id.  590.   13  Atl.  336.  6  Am. 
St.  Rep.  477- 

Massachusetts.  —  Wait  f.  McNeil, 
7  ]\Iass.  261. 

Minnesota.  —  Lang  v.  Ferrant,  55 
Minn.  415.  57  N.  W.  140;  Hawkins 
V.  Sauby,  48  Minn.  69,  50  N.  W.  1015 ; 
Second  Nat.  Bank  v.  Donald,  56 
Minn.  491,  58  N.  W.  269. 

Missouri.  —  Lovell  v.  Davis,  52  Mo. 
App.  342. 

New  Jersey.  —  Levy  v.  Levy.  57 
Atl.  loii;  Vreeland  v.  Vreeland,  48 
N.  J.  Eq.  56,  21  Atl.  627;  Earle  v. 
Norfolk  &  N.  B.  Co.,  36  N.  J.  Eq. 
188. 

Nezv  York.  —  Gordon  v.  Ashlev, 
191  N.  Y.  186,  93  N.  E.  686. 

Pennsylvania.  —  Shultz  v.  Wall, 
134  Pa.  St.  262,  19  x^tl.  742. 

Rhode  Island.  —  Gorman  v.  Hand 
Brew.   Co.,  66  Atl.  209. 

South  Dakota.  —  Lighthouse  v. 
Chicago,  etc.  Co.,  3  S.  D.  518,  54  N. 
W.  320. 

Washington.  —  Keene  v.  Behan,  40 
Wash.  505.  82  Pac.  884;  Coey  v. 
Darknell,  25  Wash.  518,  65  Pac.  760. 

Wisconsin.  —  Stuettgen  v.  Wiscon- 
sin Cent.  R.  Co.,  80  Wis.  498,  50  N. 
W.  407;  Bourda  v.  Jones,  no  Wis. 
52.  85  N.  W.  671 ;  Zimmerman  v. 
Bannon,  loi  Wis.  407,  yy  N.  W.  735. 

"  Although  there  be  no  direct  evi- 
dence contradicting  the  testimony  of 
witnesses,  the  jury  are  not  bound  to 
accept  it  as  true  where  it  contains 
inherent  improbabilities  or  contradic- 
tions which  alone  or  in  connection 
with  other  circumstances  in  evidence, 
furnish  a  reasonable  ground  for  con- 
cluding that  the  testimony  is  not 
true."  Hawkins  v.  Sauby,  48  Minn. 
69,  50  N.  W.  1015. 

"  The  jury  under  our  system  of 
laws,  are  the  sole  judges  of  the 
credibility  of  the  witnesses  and  the 
weight  to  be  given  their  testimony, 
and  they  have  the  authority  to  re- 
ject the  testimony  of  a  witness,  al- 
though he  is  not  contradicted  by 
other  witnesses,  when  the  circum- 
stances cast  a  suspicion  upon  his 
statements  or  render  them  inconsis- 
tent with  reason  and  common  ob- 
servation.'"    El   Paso  Foundry  &  M. 


Co.  V.  De  Guereque  (Tex.  Civ. 
App.),  loi  S.  W.  814  ("it  is  in  the 
face  of  reason  to  say  that  a  hook 
that  had  held  up  from  five  thousand 
to  seven  thousand  pounds,  and  had 
not  been  used  since  would  give  way 
under  a  weight  of  four  thousand 
three    hundred"). 

"  If  the  positive  evidence  is  in- 
herently improbable,  the  court  may 
reach  a  conclusion  based  upon  the 
circumstantial  evidence  in  the  case 
which  proves  more  convincing."  In 
re  Friedman,  164  Fed.  131,  139. 

69.  United  States.  —  In  re  Dome- 
nig,  128  Fed.  146;  Craft  v.  North- 
ern Pac.  R.  Co.,  62  Fed.  735 ;  United 
States  z'.   Sing  Lee.   125  Fed.  627. 

Illinois.  —  Ayres  z'.  Ayres,  142  111. 
374,  30  N.  E.  672;  Hauser  v.  People, 
210  111.  253.  71  N.  E.  416. 

Indiana.  — Oliver  v.  Pate,  43  Ind. 
132. 

Kansas.  —  Missouri,  K.  &  T.  R. 
Co.  V.  Murphy,  59  Kan.  774,  52  Pac. 
863. 

Minnesota.  —  Anderson  v.  Liljeng- 
ren.  50  Minn.  3,  52  N.  W.  219. 

Nebraska.  —  Chezem  v.  State,  56 
Neb.  496,  76  N.  W.   1056. 

Nezv  York.  —  Strong  v.  Walton,  67 
App.  Div.  114.  60  N.  Y.  Supp.  353- 

r^-ra.?.  —  Galveston  H.  &  S.  A.  R. 
Co.  V.  Murray  (Tex.  Civ.  App.),  99 
S.  W.  144;  Missouri,  K.  &  T.  R.  Co. 
T.  Harris  (Tex  Civ.  App.),  lOl  S. 
W.  506;  El  Paso  Foundry  &  M.  Co. 
z'.  De  Guerque  (Tex.  Civ.  App.),  lOi 
S.  W.  814;  Mercantile  &  Bkg.  Co.  z/. 
Landa  (Tex.  Civ.  App.).  40  S.  W. 
406;  Stitzle  v.  Evans.  74  Tex.  596, 
12  S.  W.  326;  Cheatham  v.  Riddle, 
12  Tex  112.  But  see  Madden  v. 
New  York  City  R.  Co.,  99  N.  Y. 
Supp.  320  ("  considering  the  char- 
acter of  the  plaintiff's  testimony,  the 
rejection  of  it  as  untrue  cannot  be 
justified  solely  on  the  ground  of  the 
unfavorable  impression  made  by  the 
plaintiff's    demeanor"). 

"  His  manner  upon  the  witness 
stand,  his  halting  and  quibbling  in 
answering  questions  may  satisfy  both 
the  court  and  jury  that  he  is  swear- 
ing falsely  and  yet  no  witness  may 
be  in  existence  that  could  contradict 
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(5.)  Testimony  Contradicted  by  Admitted  Facts.  —  An\-  testimony 
which  is  inconsistent  with  the  admitted  or  physical  facts  appearing 
in  the  case  will  be  disregarded.^" 

(6.)  Impeached  Witness.  —  Testimony  of  a  witness  who  has  been 
successfully  impeached  need  not  be  believed  though  uncontradicted 
by  direct  evidence.'^ 

e.  In  Criminal  Cases.  — In  view  of  the  fact  that  in  criminal 
cases  the  court  cannot  direct  a  verdict,  the  rule  that  the  jury  will 
not  be  allowed  to  arbitrarily  reject  the  uncontradicted  testimony 
of  witnesses  cannot  properly  be  said  to  'apply  to  such  cases,'-  but 


his  testimony."  People  v.  Tuczke- 
witz,    149  N.   Y.  240,  251,  43   N.   E. 

548. 

Poor     Memory.  —  Uncontradicted 

testimony  of  a  witness  who  appears 
to  remember  poorly  need  not  be  be- 
lieved. Felton  V.  Newport,  105  Fed. 
332. 

70.  Macon  Consol.  St.  R.  Co.  v. 
Barnes,  113  Ga.  212,  38  S.  E.  756. 
See  Western  &  A.  R.  Co.  v.  Bea- 
son,  112  Ga.  553,  37  S.  E.  863. 

Admitted  Facts,  in  general,  sec 
supra,  III,  6,  B. 

"The  jury  are  not  bound  to  be- 
lieve every  story  that  a  witness  or 
witnesses  are  willing  to  swear  to 
simply  because  no  other  witness  con- 
tradicts it.  If  its  inherent  improba- 
bility or  irreconcilability  with  facts 
shown  or  admitted  are  such  that  it 
does  not  command  their  assent,  the 
jury  mav  disregard  it."  Lonzer  v. 
Lehigh  Val.  R.  Co.,  196  Pa.  St.  610, 
46  Atl.  937. 

Illustration.  — 1  Uncontradicted  tes- 
timony that  a  broken  wire  rope  had 
been  tied  together  carefully  and  in 
a  manner  such  that  it  did  not  amount 
to  negligence  to  leave  it  need  not 
control  the  jury  where  from  the 
facts  it  appears  otherwise  —  the  rope 
could  scarcely  be  bent,  the  man  who 
repaired  it  had  only  one  hand  and 
the  rope  finally  actually  came  down 
again.  Logue  v.  Grand  Trunk  R. 
Co.,  102  Me.  34,  65  Atl.  522. 

Physical  Appearance  Controlling 
Testimony  as  to  Age — •  Testimony 
of  a  witness  that  he  was  a  minor 
may  be  disbelieved  by  the  jury  who 
had  seen  him  and  believe  him  to  be 
of  age.  Waterman  z'.  Waterman,  42 
Misc.  195,  85  N.  Y.  Supp.  377 )  Gar- 
barsky  v.  Simkin,  36  Misc.  195,  73  N. 
Y.  Supo.  199;  Levy  v.  Abramsohn,  39 


Misc.  781,  81  N.  Y.  Supp.  344-  And 
see  Ark  Foo  v.  United  States,  128 
Fed.  697,  63  C.  C.  A.  249. 

71.     Penfield    Inv.    Co.    v.    Bruce, 
132  Mo.  App.  257.  Ill  S.  W.  888. 

Reasonable  and  Corroborated  Tes- 
timony of  Impeached  Witness — ■"  It 
is  plain  that  the  evidence  of  a  wit- 
ness, possessing  in  the  lowest  de- 
gree qualities  of  credibility,  if  in 
itself  reasonable,  and  corroborated  by 
other  evidence,  would  be  of  great 
weight,  in  arriving  at  the  truth.  Un- 
corroborated it  would  fail  to  con- 
vince ;  and  if  unreasonable  also  it 
would  be  of  no  weight  whatever. 
The  corroborating  facts  and  the  rea- 
sonableness of  a  hypothesis  together 
might  fail  to  convince,  but  the  evi- 
dence of  a  witness,  in  himself  want- 
ing in  credibility  might  give  such 
additional  weight  of  evidence  that 
the  hypothesis  becomes  to  our  minds 
a  fact.  Without  one  of  these  in- 
gredients the  evidence  has  no  weight, 
with  them  all  it  is  satisfactory,  and 
the  mind  settles  down  into  belief  of 
the  fact.  The  evidence  of  a  witness 
who  is  not  credible,  if  corroborated 
and  not  contrary  to  reason,  ought 
not  be  disregarded."  Callanan  v. 
Shaw,  24  Iowa  441. 

72.  "  In  civil  cases,  the  jurors  are 
not  the  sole  judges  of  the  facts.  It 
is  only  the  controverted  questions 
that  are  submitted  to  them."  In 
criminal  cases  the  jury  is  the  ex- 
clusive judge  of  the  facts;  the  court 
may  advise  an  acquittal  (under  §410, 
N.  Y.  Code  Cr.  Proc.)  but  it  can- 
not order  or  even  advise  on  convic- 
tion. People  V.  Tuczkewitz,  149  N. 
Y.  240,  43  N.  E.  548.  See  United 
States  V.  Taylor,  3  McCrary  (U.  S.) 
500;    People   V.    Barberi,    149   N.    Y. 
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nevertheless  instructions  embodying  the  rule  are  sometimes  given/^ 
f.  Suhject-M after  of  Testimony.  —  (1.)  Declarations.  —  It  has  been 
held  that  uncontradicted  testimony  as  to  declarations  made  some 
time  before  the  trial  may  properly  be  disbelieved/* 

(2.)  Mental  Processes.  —  Testimony  of  a  person  as  to  his  intent  or 
purpose  is  not  conclusive  upon  the  jury.^^ 

(3.)  Expert  Opinion  Evidence.  —  While  expert  and  opinion  evidence 
is  ordinarily  not  conclusive  upon  the  jury,'"  still  in  those  cases  in 
which  it  is  uncontradicted  and  refers  to  matters  of  which  the  lay- 


256,  43  N.  E.  635,  52  Am.  St.  Rep. 
717. 

"  In  a  criminal  case  it  is  not  with- 
in the  power  of  the  court  to  direct  a 
verdict  of  guilty  or  not  guilty  or 
compel  the  jury  to  find  such  a  ver- 
dict however  clear  and  conclusive 
the  evidence  may  be.  Therefore 
the  jury  may  find  a  verdict  of  guilty 
or  not  guilty  arbitrarily  or  capri- 
ciously and  when  the  finding  is 
'  not  guilty '  the  verdict  must  stand. 
.  .  .  Therefore  the  rule  that  rea- 
sonable, disinterested,  credible  and 
uncontradicted  evidence  having  no 
element  of  inherent  improbability, 
cannot  be  disregarded,  haB  no  appli- 
cation in  a  criminal  case."  United 
States   V.   Lee   Huen,    118  Fed.   442, 

459- 

73.  Williams  v.  State,  47  Ala. 
659;  United  States  v.  Stevens,  2 
Hask.  164.  27  Fed.  Cas.  No.  16,392; 
United  States  v.  Harbison,  26  Fed. 
Cas.  No.  15.300;  Jesse  v.  State,  20 
Ga.  156,  168;  State  v.  Fowler,  52 
Iowa   103,  2  N.   W.  983. 

74.  "  We  think  a  qualification  of 
the  rule  may  grow  out  of  the  nature 
or  subject-matter  of  the  testimony. 
If  it  relate  to  declarations  or  con- 
versations happening  some  time  be- 
fore the  witness  is  called  to  testify 
and  the  precise  words  are  important 
to  the  point  in  issue,  and  the  witness 
though  confident  is  not  positive  in 
his  testimony,  the  jury  are  at  lib- 
erty to  refuse  such  entire  credit  as 
may  be  necessary  to  satisfy  them 
that  the  words  in  question  are  fully 
proved."  Harding  v.  Brooks,  5  Pick. 
(Mass.)  244. 

75.  Shepard  v.  Morgan,  123  App. 
Div.  128,  108  N.  Y.  Supp.  379  ("the 
best  guide  in  ascertaining  a  man's 
purpose  is  the  acts  which  he  has 
committed").    Stewart  v.  Outhwaite, 


141  Mo.  562,  44  S.  W.  326;  Bank  of 
British  North  America  v.  Delafield, 
126  N.  Y.  410,  27  N.  E.  797;  Dickin- 
son V.  Dickinson,  167  2\Iass.  474,  45 
N.  E.  1091 ;  Western  Union  Tel.  Co. 
V.  Burton  (Tex.  Civ.  App.),  115  S. 
W.  364  (acts  of  person  weightier 
than  his  testimony  as  to  what  he 
thought)  ;  Allen  v.  Southern  Cal.  R. 
Co.,  70  Fed.  370;  IMyers  v.  Spooner, 
55  Cal.  257,  260. 

And  see  articles  "  BeuEF,"  Vol. 
II,  p.  260,  under  (2) ;  "  Homesteads 
AND  Exemptions,"  Vol.  VI,  p.  543. 
under  (i) ;  "Intent,"  Vol.  VII,  p. 
596. 

"  It  is  impossible  to  contradict  the 
testimony  of  a  witness  as  to  his 
state  of  mind  by  direct  evidence,  un- 
less he  has  made  impeaching  state- 
ments, and  such  testimony  where  it 
is  that  of  an  interested  party,  is  en- 
titled to  but  little  weight  if  it  is  in- 
consistent with  the  reasonable  pre- 
sumptions arising  from  circumstan- 
tial evidence."  In  re  A.  B.  Baxter 
&  Co.,  152  Fed.  137,  81  C.  C.  A.  355- 

"  When  the  defendant's  liability 
depends  upon  the  purpose  with  which 
an  act,  that  is  nearly  neutral  so  far 
as  outward  manifestations  are  con- 
cerned, is  done,  it  would  be  strange 
if  the  jury  were  not  at  liberty  to  dis- 
believe the  testimony  of  one  em- 
ployed by  the  defendant  as  to  his 
mental  processes."  Hankinson  v. 
Lynn  Gas  &  Elec.  Co.,  175  Mass. 
271,  56  N.  E.  604. 

76.  See  article  "Expert  and 
Opinion  Evidence,"  Vol.  V. 

"  While  there  are  doubtless  author- 
ities that  hold  a  jury  (and  in  this 
class  of  cases  the  court  acts  as  jury) 
has  no  right  arbitrarily  to  ignore  or 
discredit  the  testimony  of  unim- 
peached  witnesses  so  far  as  they  tes- 
tify to  facts,  and  that  a  wilful  disre- 
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man  has  no  accurate  knowledge,  it  must  be  credited  by  the  jury." 
g.  Attitude  of  Appellate  Court.  —  The  record  on  the  appeal 
should  contain  the  statement  of  the  reason  why  a  witness  uncon- 
tradicted by  direct  evidence  was  discredited  by  the  trial  judge,' ^ 
but  a  clear' case  must  be  made  out  before  the  court  will  interfere 
with  the  jury's  finding^" 


gard  of  such  testimony  will  be 
ground  for  a  new  trial,  no  such  obli- 
gation attaches  to  witnesses  who 
testify  merely  to  their  opinion;  and 
the  jury  may  deal  with  it  as  they 
please  giving  it  credence  or  not  as 
their  own  experience  or  general 
knowledge  of  the  subject  may  dic- 
tate."    The  Conqueror,  i66  U.  S.  no, 

131- 

77.  Cornish  v.  Farm  Buildings 
Fire  Ins.  Co.,  74  N.  Y.  295,  explain- 
ing Leitch  V.  Atlantic  Mut.  Ins.  Co., 
66  N.  Y.  100;  Frace  v.  New  York, 
L.  E.  &  W.  R.  Co.,  143  N.  Y.  182, 
38  N.  E.  102  (uncontradicted  evi- 
dence of  experts  as  to  the  excellency 
of  a  system  of  spark  arresters  em- 
ployed by  a  railroad  held  conclusive). 
But  see  Hunnewell  v.  Taber,  12  Fed. 
Cas.  No.  6,880. 

The  opinions  of  experts  "are  not 
as  a  rule,  conclusive  upon  the  jury. 
But  in  a  case  where  the  evidence  and 
the  facts  to  be  deduced  therefrom 
are  undisputed,  and  the  case  con- 
cerns a  matter  of  science  or  special- 
ized art  or  other  matter,  of  which 
a  layman  can  have  no  knowledge, 
the  jury  must  base  their  conclusion 
upon  the  testimony  of  the  experts." 
Moratzky  v.  Wirth,  74  Minn.  146,  76 
N.  W.  1032. 

Illustration.  — "  In  many  cases, 
expert  testimony  though  all  tending 
one  way,  is  not  conclusive  upon  the 
court  and  jury,  but  the  latter  as 
men  of  affairs,  may  draw  their  own 
inferences  from  the  facts  and  ac- 
cept or  reject  the  statements  of  ex- 
perts, but  such  cases  are  where  the 
subject  of  discussion  is  on  the  border 
line  between  the  domain  of  general 
and  expert  knowledge,  as,  for  in- 
stance, where  the  value  of  land  is 
involved,  or  where  the  value  of  pro- 
fessional services  is  in  dispute. 
There  the  mode  of  reaching  conclu- 
sions from  the  facts  when  stated  is 
not  so  different  from  the  inferences 
of   common   knowledge   that    expert 


testimony  can  be  anything  more  than 
a  mere  guide.  But  when  a  case  con- 
cerns the  highly  specialized  art  of 
treating  an  eye  for  cataract  or  for 
the  mysterious  and  dread  disease  of 
glaucoma  with  respect  to  which  a 
layman  can  have  no  knowledge  at 
all,  the  court  and  jury  must  be  de- 
pendent upon  expert  evidence.  There 
can  be  no  other  guide  and  where 
want  of  skill  or  attention  is  not 
thus  shown  by  expert  evidence  ap- 
plied to  the  facts,  there  is  no  evi- 
dence of  it,  proper  to  be  submitted 
to  the  jury."  Ewing  v.  Goods,  78 
Fed.  442. 

roreign  Law —  Evidence  of  an 
expert  as  to  the  law  of  a  foreign 
country  was  held  to  be  controlling  in 
the  absence  of  any  evidence  contra- 
dicting it.  The  August,  60  L.  J.  P. 
57,  (1891)  p.  328,  344,  66  L.  T.  32. 

78.  "  To  warrant  a  finding  against 
the  (uncontradicted)  statement  of  a 
witness,  something  should  appear 
upon  the  record  (on  appeal)  to 
justify  the  court  in  refusing  to  give 
it  full  faith  and  credit"— the  fact 
that  the  appearance  of  the  witness 
discredited  him  should  be  noted. 
United  States  v.  Lee  Huen,  118  Fed. 
442,  458. 

"  There  is  no  fact  m  the  record 
which  tends  to  disprove  or  rebut  the 
statements  of  that  witness,  and 
without  some  evidence  to  authorize 
it  the  court  could  not  reject  his  un- 
contradicted statements."  Clark  v. 
McGrath    (Tex.    Civ.    App.),    22    S. 

w.  527. 

79.  Vojta  v.  Pelikan,  15  Mo. 
App.  471. 

"  That  must  be  a  strong  case  which 
will  justify  an  interference  by  this 
court,  with  the  exercise  by  the  jury 
of  their  undoubted  right  of  deter- 
mining the  credibility  and  weight  of 
evidence."  Schwartz  v.  Germania 
Life  Ins.  Co.,  21  Minn.  215  (holding 
that  the  uncontradicted  testimony  in 
the  case  was  not  so  clear  and  posi- 
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D.  Conclusive  Evidence.  —  The  subject  of  conclusive  evidence 
is  discussed  in  another  portion  of  this  work.^" 

E.  Improbabilities.  —  a.  In  General.  —  Evidence,  even  though 
uncontradicted^^  need  not  be  accepted  as  proof  of  a  fact*-  v/hen  it 
is  contrary  to  all  reasonable  probabilities  of  the  case.*^ 


live  as  to  make  it  error  for  the  jury 
to  disregard  it). 

Presumption  on  appeal  is  that  the 
trial  court  saw  something  in  the 
manner  of  uncontradicted  witnesses 
to  impair  their  testimony,  and  as 
testimony  which  is  inaccurate  and 
self  contradictory  need  not  be  be- 
lieved although  not  directly  contra- 
dicted, a  verdict  will  not  be  dis- 
turbed. Hammett  v.  Wabash  R. 
Co.,  128  Mo.  App.  I,  106  S.  W.  1 106. 

80.  See  article  "  Conclusive  Evi- 
dence," Vol.  III. 

81.  See  supra,  III,  6,   C,   d,    (3). 

"  The  mere  fact  that  sworn  testi- 
mony is  produced  in  court  to  estab- 
lish a  fact,  even  though  not  disputed 
by  other  sworn  testimony,  does  not 
warrant  even  the  submission  of  the 
question  involved,  to  the  jury.  It  is 
the  effect  of  the  testimony,  the  weight 
of  it,  ■  that  must  solve  the  initial 
question  of  whether  there  is  a  con- 
flict of  reasonable  inferences  calling 
for  solution  by  a  jury."  Groth  v. 
Thomann,  no  Wis.  488,  495,  86  N. 
W.  178. 

82.  "  It  has  often  been  said  that 
courts  and  juries  are  not  obliged  to 
find  that  a  fact  exists,  and  cannot 
properly  do  so,  merely  because  there 
is  evidence  to  that  effect  from  the 
mouth  of  a  witness  or  any  number 
of  witnesses.  ...  It  is  not  in- 
frequently supposed  that  a  sworn 
statement  is  necessarily  proof,  and 
that  if  uncontradicted,  it  establishes 
the  fact  involved.  Such  is  by  no 
means  the  law.  Testimony,  regard- 
less of  the  amount  of  it,  which  is 
contrary  to  all  reasonable  probabil- 
ities or  conceded  facts  —  testimony 
which  no  sensible  man  can  believe,  — 
goes  for  nothing,  while  the  evidence 
of  a  single  witness  to  a  fact,  there 
being  nothing  to  throw  discredit 
thereon,  cannot  be  disregarded." 
Bourda  v.  Jones,  no  Wis.  52,  60,  85 
N.  W.  671. 

"  When  witnesses  testify  to  im- 
probable things  tliey  do  not  prove 
them,  but  render  themselves  in  some 


measure  suspected  of  falsehood  —  for 
what  is  not  probable  is  not  credible, 
nor  to  be  considered, — ■probability 
is  akin  to  nature,  improbability  is 
contrary  to  nature."  Armstrong  v. 
Gage,  25  Grant  Ch.   (U.  C.)   i,  27- 

"  We  do  not  understand  that  the 
credulity  of  a  court  must  necessarily 
correspond  with  the  vigor  and  posi- 
tiveness  with  which  a  witness  swears. 
A  court  may  reject  the  most  positive 
testimony  though  the  witness  be  not 
discredited  by  direct  testimony  im- 
peaching him  or  contradicting  his 
statements.  The  inherent  improbabil- 
ity of  a  statement  may  deny  to  it 
all  claims  to  belief."  Blankman  v. 
Vallejo,  15  Cal.  639,  646,  quoted  in 
Nelson  v.  Big  Blackfoot  M.  Co.,  17 
Mont.  553,  44  Pac.  81. 

83.  IMcDaniel  v.  Walker,  29  Ga. 
266;  Stafford  V.  Brown,  104  N.  Y. 
Supp.  801 ;  Roth  V.  Barrett  Mfg.  Co., 
96  Wis.  615,  71  N.  W.  1034. 

The  testimony  of  a  witness  "  can 
have  no  probative  force  when  it  is 
in  direct  conflict  with  the  conceded 
or  physical  facts,  and  to  believe  it 
would  involve  an  absurdity  in  rea- 
son and  common  experience." 
Waters- Pierce  Oil  Co.  v.  Knisel,  79 
Ark.  608.  96  S.  W.  342,  348. 

A  story  may  be  so  "  strange  and 
unusual,  not  to  say,  too  absurb,  as  to 
effectually  refute  itself."  Main  v. 
Glen,   7   Biss.  86,   16  Fed.   Cas.   No. 

8,973- 

"  Should  a  person  affirm  that  black 
was  white  or  white  was  black,  or  be- 
ing in  the  full  possession  of  his 
faculties  and  having  the  unrestricted 
use  of  his  limbs,  should  testify  that 
he  actually  and  necessarily  occupied 
a  year  in  walking  a  mile,  his  state- 
ment would  be  so  in  conflict  with 
recognized  possibilities  as  to  be  en- 
titled to  no  credit  or  character  as 
evidence."  Matter  of  Harriot,  145 
N.  Y.  540,  40  N.  E.  246. 

Corroboration  of  an  improbable 
story  is  sometimes  required.  Smith 
V.  Davis,  34  Fed.  783. 

Adverse  Witness  of  Inferior  Cred- 
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b.  Tests.  —  (1.)  In  General.  —  The  only  test  of  whether  an  alleged 
fact  or  circumstance  is  so  improbable  as  to  be  unworthy  of  credence 
is  the  common  experience,  knowledge  and  observation  of  ordinary 
men.^* 

(2.)  Inherent  Improbability  Not  the  Guide,  —  Since  improbable  facts 
are  nevertheless  provable*^  the  improbabiHty  which  justifies  a  with- 
holding of  bcHef  should  be  found  in  the  surrounding  circumstances 
of  the  case^"  although  many  cases  will  be  found  in  which  the  in- 
herent improbability  appeared  to  be  so  .great  that  courts  have  re- 
fused to  place  any  credit  in  the  facts  as  alleged.*'' 

c.  Probable  Nature.  —  Strange  and  unlooked   for  events  are  all 


ibility ^  Inherent    improbability    in 

a  witness'  testimony  may  call  for  be- 
lief in  the  opposing  witness  although 
of  inferior  credibility.  Bohl  z'.  Car- 
son, 63  Fed.  26,  II  C.  C.  A.  16. 

84.  Gardner  v.  Weston,   18  Iowa 

533. 

"  Evidence  to  be  believed,  must  not 
only  proceed  from  the  mouth  of  a 
credible  witness,  but  it  must  be  cred- 
ible in  itself  —  such  as  the  common 
experience  and  observation  of  man- 
kind can  approve  as  probable  under 
the  circumstances.  We  have  no  test 
of  the  truth  of  human  testimony  ex- 
cept its  conformity  to  our  knowledge, 
observation  and  experience.  What- 
ever is  repugnant  to  these  belongs 
to  the  miraculous  and  is  outside  of 
judicial  cognizance."  Daggers  v. 
Van  Dyck.  37  N.  J.  Eq.  130.  And 
so  in  Vreeland  v.  Vreeland,  48  N.  J. 
Eq.  56,  66,  21   Atl.  627. 

"  To  declare  sworn  testimony  of  a 
fact  incredible  we  must  be  convinced 
that  it  is  so  in  conflict  with  the  uni- 
form course  of  nature  or  with  fully 
established  physical  facts  that  no 
reasonably  intelligent  person  could 
give  it  credence."  Salchert  v.  Rei- 
nig,  135  Wis.  194,  IIS  N.  W.  132. 

85.  See  infra,  III,  6,  D,  c. 

86.  Northern  Pac.  R.  Co.  v. 
Hayes,  87  Fed.  129,  30  C.  C.  A.  576; 
The  William  Gray,  i  Paine  16,-  29 
Fed.  Cas.  No.  17,694;  Coonrod  v. 
Kelly,  113  Fed.  378;  Dolhonde  v. 
Lemoine,  32  La.  Ann.  251 ;  Dunn  v. 
Weir,  34  111.  App.  612;  Canajoharie 
Nat.  Bank  v.  Diefendorf,  123  N.  Y. 
191,  200,  25  N.  E.  402,  ID  L.  R.  A. 
676. 

"  The  positive  testifying  of  an 
otherwise  unimpeached  witness  can 
only    be    disregarded    when    its    im- 


probability or  inconsistency  furnishes 
a  reasonable  ground  for  doing  so, 
and  this  improbability  or  inconsist- 
ency must  appear  from  facts  and  cir- 
cumstances disclosed  by  the  evidence 
in  the  case.  It  cannot  be  arbitrarily 
disregarded  by  either  court  or  jury 
for  reasons  resting  wholly  in  their 
own  minds,  and  not  based  upon  any- 
thing appearing  on  the  trial."  Sec- 
ond Nat.  Bank  v.  Donald,  56  Minn. 
56  Minn.  491,  58  N.  W.  269. 

"  Where  the  improbability  arises 
from  the  facts  not  being  in  accordance 
with  those  we  have  previously  known 
and  believed,  it  were  presumptious 
to  discredit  them,  making  one's  own 
knowledge  and  observation  the  ex- 
clusive standard  of  probability,"  but 
more  cogent  proof  was  required. 
Armstrong  v.  Gage,  25  Grant  Ch. 
(U.  C.)  I,  37. 

"  Courts  and  jurors  must  be  cau- 
tious in  rejecting  positive  testimony 
and  should  never  disregard  it  simply 
because  of  their  own  theories  of  its 
probability  or  improbability."  In  re 
Will   of   Vanderveer,   20   N.   J.   Eq., 

463,  471- 

87.  "The  whole  story  is  so  in- 
herently improbable  that  if  it  were 
before  a  jury  on  the  same  evidence, 
it  would  require  a  well-seasoned  and 
rather  hardy  advocate  to  ask  twelve 
men  to  believe  it.  Before  a  chancel- 
lor, it  has  not  a  foot  to  stand  on." 
Dick  V.  Ireland,  130  Pa.  St.  299,  319, 
18  Atl.  735- 

"  Her  unsupported  evidence  would 
tax  the  court  to  believe  a  romantic 
story  which  finds  no  reason  in  any 
of  the  springs  of  human  action,  and 
to  which  no  court  of  justice  can  con- 
scientiously give  credence."  Succes- 
sion of  Gaines,  38  La.  Ann.  123. 
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the  time  occurring^^  and  there  is  no  rule  of  law  which  prevents 
proof  of  an  improbable  fact,^^  but  the  question  is  always  one  for 
the  trier  of  the  facts""  except  in  those  cases  in  which  the  occurrence 
of  the  facts  testified  to  was  clearly  impossible."^ 

d.  Importance    of     the    Subject.  — (1.)  In     General. — Although 
courts  are  slow  to  disregard  evidence  upon  the  mere  ground  that 


88.  Cooper  v.  Bockett,  4  Moore, 
P.  C.  419,  439,  13  Eng.  Reprint  365, 
372  ("  the  improbable  is  not  always 
the  untrue");  Highfill  v.  Missouri 
Pac.  R.  Co.,  93  Mo.  App.  219,  222 
("  there  are  happenings  exceedingly- 
strange  and  apparently  against  all 
our  preconceived  ideas  of  their  pos- 
sibility ")  ;  Sutcliffe  v.  Traveling 
Men's  Assn.,  119  Iowa  220,  93  N.  W. 
90,  97  Am.  St.  Rep.  298  ("the  un- 
likely often  happens ")  ;  Berger  v. 
Chicago  &  A.  R.  Co.,  97  Mo.  App. 
127,  133,  71  S.  W.  102  ("that  the 
improbable  and  unlocked  for  do 
sometimes  occur  is  common  experi- 
ence ")  ;  ]\Iissouri,  K.  &  T.  R.  Co.  v. 
Brown  (Tex.  Civ.  App.),  loi  S.  W. 
464  (the  unaccountable  and  ap- 
parently impossible,  sometimes  oc- 
curs in  actual   life). 

"  Their  conduct  is  incomprehensi- 
ble, but  no  attempt  has  been  made 
to  show  that  either  of  them  is  not 
to  be  believed.  The  story  that  each 
one  tells  borders  on  the  incredible, 
but  the  only  reason  furnished  us  to 
disbelieve  them  is  the  unnaturalness 
of  their  conduct.  But  we  all  know 
there  is  no  limit  to  the  eccentricities 
of  men."  Dolhonde  v.  Lemoine,  32 
La.  Ann.  251. 

"  The  complainant's  case  .  .  . 
rests  wholly  on  a  suspicion  which 
owes  its  origin  to  incredulousness  of 
the  existence  of  a  friendship  which 
could  bestow,  even  though  it  be 
out  of  its  abundance,  so  large  a 
gift  upon  a  destitute  and  suffering 
family.  Such  friendship  is  rare, 
indeed,  but  happily  it  is  not  so  rare 
as  to  challenge  absolute  disbelief  of 
its  existence."  Tirst  Nat.  Bank  v. 
Irons,  28  N.  J.  Eq.  43,  49- 

No  Arbitrary  Line  Between  the 
Possible  and  Impossible —  "  When 
a  question  of  fact  is  tested  although 
it  may  involve  the  existence  of  a 
power  not  generally  recognized,  evi- 
dence bearing  on  the  question  must 
be    considered    as    in    other    cases. 


Science  has  not  yet  drawn,  and 
probably  never  will  draw,  a  con- 
tinous  line  between  the  possible  and 
impossible,  the  knowable  and  the 
unknowable.  Such  line  may  appear 
to  be  drawn  in  one  decade,  but  it 
is  removed  in  the  next  and  en- 
croaches on  what  was  the  domain 
of  the  impossible  and  unknowable." 
Post  V.  United  States,  135  Fed.  I, 
II,  67  C.  C.  A.  569  (a  mental  heal- 
ing case). 

89.  Ross  V.  State,  74  Ala.  532. 

"  An  improbable  fact,  properly 
verified,  is  not  to  be  rejected  because 
of  such  improbability."  Buser  v. 
Novelty  Mach.  Co.,  151  Fed.  478, 
491. 

90.  Blumenthal  v.  B.  &  M.  R.  R., 
97  Me.  255.  54  Atl.  747- 

"  However  improbable  the  testi- 
mony of  a  witness  may  appear  vvho 
testifies  to  a  fact  not  in  itself  im- 
possible in  the  ordinary  course  of 
events,  the  credibility,  force  and  ef- 
fect of  such  testimony  is  for  the 
jury."  Hastings  v.  Brooklyn  L.  Ins. 
Co.,  138  N.  Y.  473,  479,  34  N.  E. 
289,  quoted  in  Hudson  v.  Rome,  W. 
&  O.  R.  Co.,  73  Hun  467,  26  N.  Y. 
Supp.   386. 

Evidence  although  it  "staggers 
credulity"  is  for  the  jury.  Atlanta 
R.  &  P.  Co.  V.  Monk.  118  Ga.  449,  45 
S.    E.   494- 

91.  "  It  often  happens  that  sci- 
ence and  common  knowledge  may 
be  invoked  for  the  purpose  of  dem- 
onstrating that  a  particular  state- 
ment in  regard  to  some  particular 
accident  must  be  absolutely  false; 
in  such  cases  the  question  is  for 
the  coiirt;  but  in  cases  of  doubt 
we  think  it  is  wiser  and  better  to 
remit  such  controversies  to  the 
proper  tribunal  for  settling  facts." 
Walters  v.  Syracuse  R.  T.  R.  Co., 
178  N.  Y.  50,  70  N.  E.  98. 

Circumstances  may  render  a  story 
so  improbable  that  the  court  is  jus- 
tified in  directing  a  verdict.  Thomp- 
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it  is  improbable,"-  still  the  improbability  of  the  evidence  may  always 
be  considered  by  the  jury,"^  and  is  in  fact  a  matter  of  great  im- 
portance."* Evidence  will  often  prove  a  probable  fact  which  would 
be  insufficient  to  establish  one  of  less  probabiHty."^ 

(2.)  Where  Evidence  Conflicts.  —  Where  the  evidence  is  conflicting 


son  V.   Pioneer  Press  Co.,  37  Minn. 
28s,  33  N.  W.  856. 

92.  Chicago  v.  Jarvis,  226  111.  614, 
80  N.  E.  1079;  Bollinger  v.  Inter- 
urban  St.  R.  Co.,  50  Misc.  293,  98 
N.  Y.  Supp.  641 ;  Rattan  v.  Central 
Electric  R.  Co.,  120  Mo.  App.  270, 
278,  96  S.  W.  735- 

"  We  are  not  to  reject  conclusions 
from  evidence  from  mere  impres- 
sions of  improbability."  Johnson  v. 
The  Anne,  13  Fed.  Cas.   No.  7,370- 

"  The  testimony  of  four  concur- 
ring witnesses  unimpeached,  of  good 
character,  having  no  interest  in  the 
case,  ought  not  to  be  disregarded 
upon  proof  of  the  simple  improba- 
bility of  their  story."  Boylan  v. 
Meeker,  28  N.  J.  L.  274,  302. 

In  In  re  Will  of  Vanderveer,  20 
N.  J.  Eq.  463,  the  question  was 
whether  a  testator  executed  a  will 
with  knowledge  of  its  contents, 
and  the  court  after  referring  to  the 
subscribing  witnesses,  one  of  whom 
was  a  lawyer  and  the  other  a  cler- 
gyman, said :  "  It  is  difficult  to  dis- 
regard the  clear  and  positive  evi- 
dence of  two  such  witnesses,  un- 
contradicted, solely  upon  what  ap- 
pears to  me  the  mere  improbability 
of  such  dispositions  having  been 
made  by  the  testator."  But  the  case 
was  reversed  in  21  N.  J.  Eq.  561, 
where  the  court  was  more  impressed 
and  influenced  by  the  improbabili- 
ties in  the  case. 

It  was  considered  strange  that  a 
farmer  should  carry  eight  hundred 
dollars  in  his  pocket  with  no  defi- 
nite object  in  view,  but  the  court 
said :  "  Facts  stranger  than  this  con- 
stantly come  under  observation,  or 
are  developed  beyond  doubt  by  evi- 
dence in  suits  before  us.  And  no 
judge  or  juror  is  justified  in  disre- 
garding positive  testimony  especially 
when  uncontradicted,  because  it 
seems  to  him,  on  the  whole,  rather 
improbable."  Merchants  Nat.  Bank 
V.   Northrup,   22   N.  J.    Eq.   58. 

93.  Johnson    v.    People,    140    111. 


350,  29  N.  E.  895;  Huchberger  v. 
Merchants  Fire  Ins.  Co.,  4  Biss. 
265,  12  Fed.  Cas.  No.  6,822. 

"A  jury  may  well  consider  the 
improbability  of  positive  statements 
made  by  an  unimpeached  witness 
when  there  are  facts  and  circum- 
stances in  evidence  tending  to  les- 
sen the  probability  that  such  testi- 
mony is  true."  United  States  v. 
Cander,  65   Fed.  308,   312. 

94.  Cobb  V.  Battle,  34  Ga.  458, 
480. 

"  It  often  happens  that  the  gross 
improbability  of  an  alleged  occur- 
rence outweighs  and  overcomes  the 
affirmative  testimony  of  many  wit- 
nesses." Cleveland  Target  Co.  v. 
Empire  Co.,  97  Fed.  44,  72. 

"  The  weight  of  the  evidence  is 
with  the  defendant  .  .  .  irre- 
spective of  the  positive  testimony 
on  either  side,  because  it  is  diffi- 
cult to  accept  the  plaintiff's  theory 
that  the  agreement  was  forged  in 
the  manner  in  which  she  contends 
that  it  was.  The  theory  requires 
credence  to  be  given  to  several  un- 
likely things."  Seiferd  v.  Meyer, 
93  App.  Div.  615,  87  N.  Y.  Supp. 
636,   639. 

95.  "  Testimony  offered  in  sup- 
port of  alleged  transactions,  in  ac- 
cordance with  the  ordinary  course 
of  business,  may  be  entirely  satis- 
factory, while  the  same  character 
of  testimony  in  support  of  alleged 
facts,  at  variance  with  the  experi- 
ence of  men,  and  wanting  in  any 
probable  motive,  would  be  rejected 
as  unsatisfactory,  if  not  unworthy  of 
credit."  Gardner  v.  Weston,  18 
Iowa  533. 

Testimony  of  subscribing  wit- 
nesses as  to  the  sanity  of  the  tes- 
tator was  strengthened  by  the  fact 
that  the  will  was  a  reasonable  one. 
Pancoast   v.    Graham,    15    N.   J.    Eq. 

294.    309. 

Degree    of   Proof   Required •  See 

supra,  I,  3,  C,  c. 
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the  improbability  of  the  case  of  one  party  may  control  the  decision.^*' 
e.  Improbabilities    Classified.  — '  (1.)  Improbable     Conduct.  —  Cases 
which  are  based  upon  a  course  of  conduct  which  is  unnatural  and 
unusual  are  notoriously  weak,®'' 


96.  Canada.  —  Rees  v.  Wittrock, 
6  Grant  Ch.  418. 

United  States.  —  The  Bay  State, 
153  Fed.  973 ;  Walsh  v.  Rogers,  13 
How.    283. 

Illinois.  —  Proudfoot  v.  Wight- 
man,  78  111.  553;  Bonnell  v.  Wilder, 
67  111.  327. 

Maryland.  —  Barnett  v.  Nally,  6 
Atl.  535- 

Neiv  Jersey.  —  Larrison  v.  Larri- 
son,  20  N.  J.  Eq.  100. 

New  York.  —  In  re  Gaines'  Will, 
84  Hun.  520,  32  N.  Y.  Supp.  398. 

"  Where  the  evidence  is  conflict- 
ing, the  extreme  improbability  of 
the  fact  alleged  must  be  decisive  of 
the  controversy."  Brewer  v.  Wil- 
son, 17  N.  J.  Eq.  180,  184. 

Where  two  witnesses  of  equal 
credibility  differ  as  to  a  certain  fact 
"  the  court  is  therefore  obliged  with 
some  doubt  as  to  the  correctness  of 
its  conclusions,  to  determine  the 
cause  to  a  great  degree  upon  the 
reasonable  probabilities  of  which 
statement  is  most  likely  to  be  cor- 
rect," aided  by  what  corroboration 
of  either  there  may  be.  Jordan  v. 
Eaton,    13   Fed.    Cas.   No.   7,520. 

97.  Sharon  v.  Hill,  26  Fed.  337, 
371  (conduct  held  to  disprove  alle- 
gations of  marriage)  ;  Daggers  v. 
Van  Dyck,  37  N.  J.  Eq.  130  (im- 
probable business  conduct)  ;  Cooper 
V.  Bockett,  4  Moore  P.  C.  419,  439^ 
13  Eng.  Reprint  365,  372  (improb- 
able that  a  witness  would  attest  an 
instrument  before  it  was  signed  by 
the   maker). 

"  How  are  these  things  to  be  ex- 
plained? I  will  say  with  Sir  Wil- 
liam Scott :  I  am  not  deaf  to  the 
fair  pretensions  of  human  testimony 
but  at  the  same  time,  I  cannot  shut 
my  senses  against  the  ordinary 
course  of  human  conduct."  John- 
son V.  The  Anne,  13  Fed.  Cas.  No. 
7,370. 

"  That  a  man  from  any  cause  de- 
sirous of  concealing  himself  from 
his  relatives,  should  retain  his  fam- 
ily name  and  seek  to  effect  that  ob- 
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ject  by  changing  his  Christian  name 
only,  we  think  is  hardly  credible." 
Hardy  v.  Harbin,  154  U.  S.  598. 

"  Is  his  story  reasonable  and 
probable?  A  witness  is  not  entitled 
to  credit  whose  testimony  is  incon- 
sistent with  the  common  principles 
by  which  the  conduct  of  mankind  is 
naturally  governed."  Earle  v.  Nor- 
folk &  N.  B.  Co.,  36  N.  J.  Eq.  188. 

Improbability  of  a  witness's  state- 
ment that  the  defendant  told  him  he 
was  going  to  rob  the  postoffice  may 
be  considered.  United  States  v. 
Candler,  65  Fed.  308,  311. 

Plaintiff's  statement  that  he  jump- 
ed from  a  moving  train  going  forty 
miles  an  hour  because  of  the  threats 
made  by  passengers  to  tie  and  rob 
him,  was  held  on  appeal  to  be  the 
result  of  a  disordered  mind  and  a 
new  trial  was  ordered.  Spohn  v. 
Missouri  Pac.  R.  Co.,  87  Mo.  74. 

In  an  action  for  divorce,  the  facts 
detailed  were  held  to  be  so  improb- 
able, the  conduct  of  the  parties  was 
alleged  to  have  been  carried  on  so 
openly,  as  to  entirely  discredit  the 
story.  Brown  v.  Brown,  63  N.  J. 
Eq.  348,   50  Atl.  608. 

A  dentist  having  testified  that  he 
had  discovered  a  method  of  extract- 
ing teeth  without  pain  but  had  not 
used  it,  the  court  said :  "  The  story 
seems  to  me  so  improbable  that  it 
should  require  strong  corroboration 
to  induce  belief."  Smith  v.  Davis, 
34   Fed.   783. 

"  While  the  unreasonableness  or 
absurdity  of  a  line  of  conduct,  or  of 
acts  claimed,  is  not  sufficient  to  over- 
come positive  evidence  that  the  line 
of  conduct  was  pursued,  or  that  the 
acts  were  done,  nevertheless  if  the 
evidence  be  so  imperfect  or  so  con- 
flicting that  the  truth  can  not  be 
clearly  perceived  the  unreasonable- 
ness or  absurdity  of  what  is  claimed 
to  have  been  the  conduct  or  acts  of 
parties  may  be  of  controlling  im- 
portance, for  those  who  are  allowed 
to  act  for  themselves  are  presumed 
to   conduct   themselves   and   act   with 
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(2.)  Testimony  Opposed  to  Physical  Laws.— (A.)  In  General. — The 
testimony  of  a  witness  will  be  entirely  disregarded  where  it  clearly 
conflicts  with  physical  and  natural  facts  and  laws,'*^  but  owing  to 
the  difficulty  of  determining  the  effects  of  these  laws  in  particular 


ordinary  prudence  and  sagacity." 
Knowles  v.  Knowles,  86  111.  i,  8, 
holding  that  it  was  unreasonable  to 
suppose  a  person  would  lend  money 
at  an  unfixed  rate  of  interest,  to  be 
repaid  at  the  pleasure  of  the  bor- 
rower. 

Probability  From  Previously  Ex- 
pressed Intention.  — "It  would  ordi- 
narily take  much  less  evidence  to 
prove  that  an  act  has  been  done  by 
a  person  if  such  person  has  previ- 
ously expressed  his  intention  and 
desire  to  do  the  act.  A  man  is  very 
likely  to  do  any  reasonable  thing 
which  his  heart  strongly  inclines  him 
to  do  and  especially  if  the  per- 
formance of  the  act  imposes  no  un- 
willing burden  or  responsibility  upon 
himself."  Grant  v.  Bradstreet,  87 
Me.  583,  605,  2)2  Atl.  165. 

Patent  Cases. —  In  deciding  who 
was  the  original  inventor  in  patent 
cases,  the  courts  have  laid  stress  up- 
on "  the  ordinary  laws  that  govern 
human  conduct,"  and  have  based 
their  decisions  largely  upon  the  fact 
that  the  conduct  of  the  claimants 
was  or  was  not  what  would  be 
naturally  expected  from  persons  put- 
ting forth  such  claims.  Telephone 
Cases,  126  U.  S.  i,  567;  Atlantic 
Works  V.  Brady,  107  U.  S.  192,  203. 

98.  United  States.  —  Missouri,  K. 
&  T.  R.  Co.  V.  Collier,  157  Fed.  347. 

Illinois.  — Chicdigo  &  E.  I.  R.  Co. 
V.  Kirby,  86  111.  App.  57,  59. 

Louisiana.  —  Ferris  v.  Hernsheim, 
51   La.  Ann.   178,  24  So.  771. 

il/ani^.  —  Tillson  v.  Maine  C.  R. 
Co.,  102  Me.  463,  67  Atl.  407  (a 
semaphore  light  could  not  exhibit 
red  to  one  person,  green  to  another, 
and  mixed  to  another,  all  at  the 
same  time  and  under  the  same  con- 
ditions, and  each  of  accurate  vision). 

Missouri. — 'Zalotuchin  z>.  Metro- 
politan St.  R.  Co.,  127  Mo.  App.  577, 
106  S.  W.  548  (statement  that  a 
street  car  raised  such  a  cloud  of 
dust  in  front  of  it  as  to  obscure  the 
headlight,    disbelieved). 

New  York.  —  Laidlaw  v.  Sage,  158 
N.   Y.  rj,  92,  52  N.  E.  679,  44  h. 


R.  A.  216;  Meinrenken  v.  New  York 
Cent.  &  H.  R.  Co.,  81  App.  Div.  132, 

80  N.  Y.  Supp.  1074. 

Wisconsin.  —  Beyersdorf  v. 
Cream  City  S.  &  D.  Co.,  109  Wis. 
456,  84  S.  W.  860;  Musbach  v.  Wis- 
consin Chair  Co.,  108  Wis.  57,  84  N. 
W.  36;  Marshall  v.  Green  Bay  & 
W.  R.  Co.,  125  Wis.  96,  100,  103 
N.  W.  249. 

"  Testimony  given  in  direct  con- 
travention of  physical  laws  is  neces- 
sarily deemed  incredible."  Tillson  v. 
Maine  Cent.  R.  Co.,  102  Me.  463,  67 
Atl.  407. 

"  When  physical  situations  or  mat- 
ters of  common  knowledge  point  so 
certainly  to  the  truth  as  to  leave  no 
room  for  a  contrary  determination, 
based  on  reason  and  common  sense, 
such  physical  situation  and  reason- 
able probabilities  are  not  affected 
b}'  sworn  testimony  which  in  mere 
words,  conflicts  therewith."  Groth 
V.  Thomann,  no  Wis.  488,  496,  86 
N.  W.  178. 

Where  the  plaintifT  claimed  that 
a  street  car  collided  with  a  wagon 
by  running  straight  into  and  strik- 
ing it  squarely  in  the  rear,  the  fact 
that  the  horse  and  wagon  were 
turned  half  way  around  by  the  blow 
was  held  sufficient  to  rebut  this 
theory  and  to  show  that  the  wagon 
was  struck  on  the  side  instead  of  in 
the  rear.  Spiro  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  App.  250,  76  S.  W. 
684. 

Judicial  Notice  Taken  of  Incredi- 
bility of  the  Facts. —(A  verdict  will 
be  set  aside  which  appears  to  be 
based  on  facts  which  are  contrary  to 
nature,  although  the  appellate  court 
has  to  take  judicial  notice  of  the 
natural  facts,  —  as  the  question  was 
not  raised  at  the  trial.  Hunter  v. 
New  York  O.  &  W.  R.  Co.,  116  N. 
Y.  615,  22,  N.  E.  9,  6  L.  R.  A.  246 
(that  injured  person  must  have  been 
nine  feet  tall  if  the  alleged  facts  were 
true). 

Even  in  Criminal  Cases,  the  de- 
fendant's statements  will  not  be  be- 
lieved  when    inconsistent    with    his 

Vol.  XIV 


138 


WEIGHT  AND  BPPBCT  OF  EVIDENCE. 


cases  with  absolute  accuracy^''  the  courts  are  very  cautious  in  ap- 
plying this  rule.^ 

'(B.)  "Look  and  Listen"  Rule.  — A  witness  who  testifies  that  he 
looked  and  listened  at  a  crossing  but  neither  saw  nor  heard  the 
train  which  struck  him  will  be  disbelieved,-  unless  the  physical  sur- 


acts  and  the  physical  facts.  State 
z'.  Bryant,  102  Mo.  24,  14  S.  W.  822; 
State  V.  Turlington,  102  Mo.  642,  15 
S.  W.  141 ;  State  v.  Anderson,  89 
Mo.  312,  I  S.  W.  13s;  State  v. 
Nelson,  118  Mo.  124,  23  S.  W.  1088 
(not  entitled  to  an  instruction  upon 
his  testimony  in  such  case)  ;  State 
V.  Brown.  119  Mo.  527,  24  S.  W. 
1027,  25   S.  W.  200. 

Theory  of  Counsel  in  conflict  with 
physical  facts,  not  considered.  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Clark- 
son,  147  Fed.  397,  405,  76  C.  C.  A. 
575;  Schloemer  v.  St.  Louis  Trans. 
Co.,  204  Mo.  99,  213,  102  S.  W.  565. 

99.  "There  is  very  little  room 
for  argument  upon  a  proposition 
involving  what  may  or  may  not 
have  happened  to  the  body  of  a  man 
struck  by  the  front  end  of  a  rapidly 
movmg  locomotive,  between  the 
place  where  it  was  run  against  and 
the  spot  where  it  was  subsequently 
found.  'The  unexpected  always 
happens '  is  a  common  proverb,  and 
'  the  things  which  are  impossible 
with  men  are  possible  with  God.' 
is  an  utterance  of  one  possessed  of 
greater  than  human  wisdom,  and 
the  jury  may  well  have  dismissed 
that  proposition  from  their  consid- 
eration in  reliance  upon  the  authori- 
ty of  either  of  those  sayings."  Balti- 
more &  O.  R.  Co.  V.  Stanley,  54  HI- 
App.   215,   219. 

Where  it  was  claimed  that  it  was 
impossible  for  a  person  struck  by  a 
train  to  have  landed  where  he  did, 
under  the  circumstances  detailed  by 
him,  the  court  said :  "  So  frequently 
do  unlooked  for  results  attend  the 
meeting  of  interacting  forces  that 
courts  in  such  cases  should  not  in- 
dulge in  arbitrary  deductions  from 
physical  law  and  fact  except  when 
they  appear  to  be  so  clear  and  irre- 
futable that  no  room  is  left  for  the 
entertainment  by  reasonable  minds 
of  any  other."  Lang  v.  Missouri 
Pac.  R.  Co.,  115  Mo.  App,  489,  497, 
91  S.  W.  1012. 
"  No  accurate  law  of  physics  can 
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be  invoked  to  determine  just  how  a 
body  ought  to  fall,  "or  will  fall, 
when  struck  under  such  circum- 
stances." Hoyt  V.  Metropolitan  St. 
R.  Co.,  73  App.  Div.  249,  76  N.  Y. 
Supp.  832  (holding  that  the  fact 
that  the  plaintiff  was  thrown  into 
the  fender  of  the  car  was  not  nec- 
essarily inconsistent  with  his  state- 
ment that  he  was  just  leaving  the 
track  when   struck.) 

1.  A  claim  that  an  injury  to  a 
street-car  passenger  which  she  al- 
leges was  caused  by  the  sudden 
jerking  of  the  car  could  not  have 
been  so  caused  since  the  physical 
facts  made  such  an  occurrence  im- 
possible was  held  not  warranted  by 
the  disclosed  facts  —  where  six  hun- 
dredths of  an  inch  of  rain  fell  and 
the  motorman  did  not  find  it  neces- 
sary to  use  the  sand,  it  could  not 
be  confidently  affirmed  that  a  sud- 
den and  violent  starting  of  the  car 
was  impossible  because  of  the  slip- 
pery rails.  McNamara  v.  St.  Louis 
Transit  Co.,  106  Mo.  App.  349,  80 
S.   W.   303. 

That  a  woman  who  was  alighting 
from  a  street  car,  facing  forward, 
was  thrown  by  the  sudden  starting- 
of  the  car  and  fell  striking  the  back 
of  her  head  on  the  step,  held  not  to 
be  physically  impossible.  Carlton  v. 
St.  Louis  &  S.  R.  Co.,  128  Mo.  App. 
451,  106  S.  W.  1 100. 

2.  United  States.  —  Gipson  v. 
Southern  R.  Co.,  140  Fed.  410; 
Chicago,  R.  L  &  P.  R.  Co.  v.  Pounds, 
82  Fed.  217,  27  C.  C.  A.  112;  The 
Starlight,   22    Fed.    Cas.    No.    13,310. 

Alabama.  —  Peters  v.  Southern  R. 
Co.,   135  Ala.   533,  33   So.  332. 

Arkansas.  —  Waters  -  Pierce  Oil 
Co.  V.  Knisel,  79  Ark.  608,  96  S.  W. 
342. 

///mof.?.  —  Chicago  &  E.  L  R.  Co. 
V.  Kirby,  86  111.  App.  57;  Chicago 
&  A.  R.  Co.  V.  Vremeister,  112  111. 
App.  346;  Chicago,  P.  &  St.  L.  R. 
Co.  V.  De  Freitas,  109  111.  App.  104. 

Indiana.  —  Mann   v.    Belt    R.    Co., 
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ronndings  were  such  that  it  was  possible  for  him  to  have  looked 
and  listened  and  still  not  have  observed  the  train.^ 

(3.)  Mathematical      Impossibilities.  —  Testimony      which      involves 
mathematical  absurdities  will  always  be  disregarded.* 


128  Ind.  138,  26  N.  E.  819;  Lake 
Erie  &  W.  R.  Co.  v.  Stick,  143  Ind. 
449,  41  N.  E.  365. 

Iowa.  —  Bloomfield  v.  Burlington 
&  W.  R.  Co.,  74  Iowa  607,  38  N. 
W.  431 ;  Artz  V.  Chicago,  R.  I.  & 
P.  R.  Co.,  34  Iowa  153;  Payne  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  39  Iowa 
523. 

Kansas.  —  Metropolitan  St.  R.  Co. 
V.  Agnew,  65  Kan.  478,  70  Pac.  345; 
Dressier  v.  Chicago,  etc.  R.  Co.,  74 
Kan.  256,  86  Pac.  472. 

Maine.  —  Blumenthal  v.  B.  &  M. 
R.  Co.,  97  Me.  255,  54  Atl.  747- 

Maryland.  — Reidel  v.  Philadel- 
phia, W.  &  B.  R.  Co.,  87  Md.  153, 
39  Atl.  507,  67  Am.  St.  Rep.  328. 

Missouri.  —  Lane  v.  Missouri  Pac. 
R.  Co.,  132  Mo.  4  33  S.  W.  645, 
1 128;    Kelsay   v.    Missouri    Pac.    R., 

129  Mo.  362,  376,  30  S.  W.  339; 
Fellenz  v.  St.  Louis,  etc.  R.  Co.,  106 
Mo.  App.  154,  80  S.  W.  49  ("his 
evidence  is  against  the  mathematics 
of  his  environment");  Payne  v. 
Chicago  &  A.  R.  Co.,  136  Mo.  562, 
38  S.  W.  308;  Hook  V.  Missouri 
Pac.  R.  Co.,  162  Mo.  569,  63  S.  W. 
360. 

New  Jersey.  —  Diele  v.  Erie  R. 
Co.,  70  N.  J.  L.  138,  56  Atl.  156; 
Green  v.  Erie  R.  Co.,  65  N.  J.  L. 
301,  47  Atl.  418;  Conkling  v.  Erie 
R.  Co.,  63  N.  J.  L.  338,  43  Atl.  666. 

New  York.  —  Dolfini  v.  Erie  R. 
Co.,  178  N.  Y.  I,  70  N.  E.  68; 
M'Kinley  v.  Metropolitan  St.  R.  Co., 
91  App.  Div.  153,  86  N.  Y.  Supp. 
461. 

Ohio.  —  Cleveland  etc.  R.  Co.  v. 
Elliott,  28  Ohio  St.  340. 

Pennsylvania.  —  Canfield  v.  Rail- 
road Co.,  208  Pa.  St.  372,  57  Atl. 
763 ;  Holden  v.  Pennsylvania  K.  Co., 
169  Pa.  St.  I,  32  Atl.  103;  Marland 
V.  Pittsburgh,  etc.  R.  Co.,  123  Pa. 
St.  487,  16  Atl.  624;  Moore  v.  Phil- 
adelphia, etc.  R.  Co.,  108  Pa.  St.  349; 
Myers  v.  Baltimore  &  O.  R.  Co., 
150  Pa.  St.  386,  24  Atl.  747. 

Wisconsin.  —  Cawley  v.  La  Crosse 
City  R.  Co.,  loi  Wis.  14S,  77  N.  W. 


179;  White  V.  Chicago  &  N.  W.  R. 
Co..   102  Wis.  489,  78  N.  W.  585. 

"  It  was  a  physical  impossibility 
for  the  deceased  to  have  failed  to  see 
the  approaching  train  if  he  had 
looked  in  that  direction."  Hayden 
v.  Missouri,  K.  &  T.  R.  Co.,  124 
Mo.  566,  28  S.  W.  74- 

"  When  to  look  is  to  see,  the  mere 
utterance  that  one  did  look  and 
could  not  see,  will  be  disregarded 
as  testimony  by  the  court."  Hook 
V.  Missouri  Pac.  R.  Co.,  162  Mo. 
569,  581,  63  S.  W.  360. 

"  The  testimony  that  the  witness 
did  not  see  the  defendant's  train 
on  this  bright,  clear  afternoon,  with 
no  intervening  obstruction  is  incred- 
ible as  matter  of  law."  Keller  v. 
Erie  R.  Co.,  183  N.  Y.  67,  75  N.  E. 

965.  ,    ^ 

"  A  blind  man  may  say,  '  I  looked 
and  did  not  see,'  and  it  may  be  said 
of  an  idiot  that  he  looked  and  no 
impression  was  made  upon  his  mind ; 
but  not  so  with  a  person  who  has 
good  eyes  and  a  sound  intellect." 
Swart  V.  New  York  Cent.  &  H.  R. 
Co.,  81  App.  Div.  402,  80  N.  Y. 
Sup.  906,  affirmed,  177  N.  Y.  529, 
69  N.  E.  1131. 

Rule  Applied  in  Negligence  Case. 
Statement  of  plaintiff,  employe, 
that  he  did  not  see  a  descending 
weight  which  was  directly  before 
his  eyes  will  not  be  given  any 
weight.  Scanlon  v.  Butler-Duncan 
Land  Co.    (R.  I.),  67  Atl.  364- 

3.  Baltimore  &  O.  R.  Co.  v. 
State,  104  Md.  76,  64  Atl.  304;  Mc- 
Cusker  v.  Pennsylvania  R.  Co.,  198 
Pa.  St.  540,  48  Atl.  491;  Boggs  V. 
Pittsburgh  M.  &  G.  R.  Co.,  216  Pa. 
St.  314,  65   Atl.   535- 

4.  "  When  plaintiff's  witnesses 
said  that  it  would  cost  as  much  to 
clear  the  land  after  the  trees  were 
felled  and  the  logs  removed  as  it 
would  when  the  trees  were  standing, 
they  were  taxing  (successfully  it  ap- 
pears) the  credulity  of  the  jury. 
They  were  in  effect  telling  the  jury 
that    the    part    is    as    great    as    the 
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(4.)  Mechanical  Improbabilities. —  Where  a  machine  is  so  con- 
.structed  as  to  work  only  in  accordanoe  with  a  certain  method,  testi- 
mony that  being  in  a  state  of  repair,  it  worked  in  any  other  manner 
will  not  be  credited.^ 

(5.)  Lack  of  Collision  Marks.  —  In  cases  where  injuries  are  alleged 
to  have  been  occasioned  by  the  collision  of  objects,  the  fact  that  no 
marks  exist  on  the  objects  tending  to  indicate  the  collision  is  almost 
conclusive  against  the  claim.^ 


whole."  Nelson  v.  Big  Blackfoot  M. 
Co.,  17  Mont.  553,  44  Pac.  8i. 

"  In  other  words,  according  to 
such  expert  testimony,  a  man  can 
lift  two  hundred  pounds,  but  can 
only  shove  seventy-five  pounds  up 
an  inclined  plane.  And  while  an  or- 
dinary man  can  lift  two  hundred 
pounds  it  takes  sixteen  section 
hands  to  lift  six  hundred  pounds. 
.  .  .  It  is  too  obvious  for  debate 
that  such  testimony  shows  conclus- 
ively that  the  witness  was  not  an 
expert  or  else  that  he  was  playing 
upon  the  credibility  or  gullability  of 
the  jury."  Haviland  v.  Kansas,  etc. 
R.  Co.,  172  Mo.  106,  72  S.  W.  515. 

5.  Irvine  v.  Palmer  Mfg.  Co.,  2 
App.  Div.  69.  37  N.  Y.  Supp.  322; 
Vorbrich  v.  Geuder  &  Paeschke  Mfg. 
Co.,  96  Wis.  277,  71  N.  W.  434. 

"  The  statements  by  a  witness  of 
the  existence  or  the  non-existence, 
the  occurrence  or  non-occurrence  of 
a  given  thing  as  a  fact  that  contra- 
venes all  laws  of  mechanics  and 
philosophy  that  are  so  generally  rec- 
ognized that  courts  cannot  ignore 
them,  cannot  be  said  to  be  matters 
of  fact  that  must  go  to  the  jury 
for  their  consideration."  Nugent  v. 
Kaufifman  Milling  Co.,  131  Mo.  241, 
253,  33   S.   W.  428. 

"  If  the  mechanism  of  the  ma- 
chine was  such  as  to  render  the  ab- 
normal movement  of  the  knife 
claimed  to  have  happened  impossi- 
ble, then  the  testimony  of  any  num- 
ber of  witnesses  that  it  did  make 
such  a  movement  would  not  war- 
rant the  jury's  finding."  Fleming 
V.  Northern  Paper  Mill,  135  Wis. 
157,  114  N.  W.  841.  And  see  Prince- 
ton Coal  Co.  V.  Roll,  162  Ind.  115, 
66   N.    E.    169. 

"  Ordinarily  testimony  that  a  ma- 
chine made  an  unexpected  move- 
ment which  it  could  not  have  made 
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if  properh'  adjusted  and  in  a  proper 
state  of  repair  is  unworthy  of  belief 
in  the  face  of  a  clear  case  that  the 
machine  uniformly  before  and  after 
the  alleged  unexpected  movement, 
without  anything  being  done  to 
change  it  in  any  way,  ran  all  right 
and  there  was  no  discoverable  de- 
fect therein."  Fleming  v.  North- 
ern Paper  Mill,  135  Wis.  157,  114 
N.   W.   841. 

6.  "  It  is  to  my  mind  simply  in- 
credible, against  all  human  experi- 
ence, against  all  physical  facts,  that 
the  end  of  a  shaft  attached  to  a 
buggy  drawn  by  a  horse,  going  at  a 
full  brisk  trot  should  strike  a  woman 
in  her  left  side,  with  force  sufficient 
to  throw  her  on  a  granite  paved 
street,  and  with  force  sufficient  as 
plaintiff  claims,  to  cause  her  death, 
and  yet  not  leave  on  the  body  the 
slightest  sign  of  violence.  Such 
testimony  should  be  disregarded  by 
both  courts  and  juries  and  no  pro- 
bative force  should  be  given  to  it." 
DeMaet  v.  Fidelity  etc.  Co.,  121 
Mo.  App.  92,  96  S.  W.  1045. 

"  We  may  properly  say  in  pass- 
ing that  the  improbability,  impossi- 
bility would  be  the  better  term,  of 
an  electric  car,  going  several  miles 
an  hour  on  a  down  grade,  colliding 
with  a  wagon  and  the  car  stop- 
ping substantially  at  the  point  of 
collision  without  the  persons  on  the 
car  being  disturbed'or  the  car  show- 
ing any  evidence  of  the  occurrence 
other  than  a  few  scratches  .  .  . 
did  not  seem  to  be  appreciated. 
.  .  .  Such  circumstances  so  out- 
weigh any  amount  of  testimony 
from  the  lips  of  witnesses  that  the 
car  was  going  many  miles  per  hour 
at  or  about  the  instant  of  the  col- 
lision as  to  leave  no  room  for  such 
testimony  to  be  true."     Stafford   v. 
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(6.)  Extremely  Minute  Memory.  —  The  tcstiinony  of  a  witness  who 
exhibits  remarkable  memory  of  details,  matters  intrinsically  diffi- 
cult to  remember,  or  matters  which  were  of  little  interest  to  him 
at  the  time,  is  viewed  with  extreme  suspicion^ 

Failure  To  Remember  an  important  matter  is  also  regarded  as 
highly  improbable.^ 

(7.)  Other  Cases.  —  In  the  notes  are  given  other  cases  which  show 
the  tendency  of  the  courts  to  regard  testimony  as  to  improbable 
facts  with  suspicion.^ 

f.  Effect  on  Other   Testimony.  —  An  incredible   statement  may 


Chippewa  Val.  Elec.  R.  Co.,  no 
Wis.  331,  348,  85  N.  W.  1036. 

The  court  declared  it  to  be  in- 
conceivable that  an  iron  strip  on  a 
door  of  a  car  going  at  the  rate  of 
twenty-five  miles  an  hour  could  have 
struck  a  crowbar  and  have  left  no 
dent  or  mark  upon  it.  Wheelan  v. 
Chicago,  M.  &  St.  P.  R.  Co.,  85 
Iowa  167,  52  N.  W.   119- 

Nature  of  Bruises  may  determine 
which  of  two  events  caused  the  in- 
jury. Chicago  B.  &  Q.  R.  Co.  v. 
Hildebrand,  42   Neb.   33,  60  N.   W. 

335- 

Cause  of  Death.  ^  That  the  injury 
or  death  was  caused  in  the  alleged 
manner  may  be  proved  "  by  show- 
ing some  distinctive  mark  upon  the 
pipe,  as  hair  or  blood,  or  some 
bruise  upon  the  head  that  was  pecu- 
liar to  the  pipe".  McTaggart  v. 
Maine  Cent.  R.  Co.,  100  Me.  223, 
230,  60  Atl.   1027. 

7.  Armstrong  v.  Gage,  25  Grant 
Ch.  (U.  C.)  I,  36;  Standard  Sani- 
tary Mfg.  Co.  V.  Mott  Iron  Wks., 
152  Fed.  635,  639;  American  Bell 
Tel.  Co.  V.  People's  Tel.  Co.,  22 
Fed.  309,  336;  Willett  v.  Fister,  18 
Wall.    (U.    S.)    91. 

8.  In  re  Leslie,  119  Fed.  406. 

9.  Electrical  Phenomena  are  re- 
garded by  the  courts  with  special 
respect  and  any  claim  in  relation 
thereto  is  seldom  found  abstractly 
impossible.  Walters  v.  Syracuse  R. 
T.  R.  Co.,  178  N.  Y.  50,  70  N.  E. 

98. 

Course  of  Bullets ^The  course  of 

bullets  in  the  human  body  is  liable 
to  be  very  peculiar,  "  not  at  all  to 
be  accounted  for  by  any  precon- 
ceived theories  drawn  from  the  doc- 
trine  of   projectiles,    nor    to   be   ex- 


plained by  any  diagrams  formed 
upon  mathematical  rules,"  and  any 
theory  as  to  the  direction  from 
which  the  shot  was  fired  is  mani- 
festly weak.     Hart  v.  Powell,  18  Ga. 

63s. 

Incredible  Coincidences  are  some- 
times noticed.  West  Chicago  St. 
R.  Co.  V.  Brown,  112  111.  App.  35^ 
(that  four  witnesses  in  different 
cars  of  a  train  should  have  noticed 
the  plaintiff  on  the  street  and  care- 
fully watched  her  movements  while 
boarding  the  car). 

Silence  of  Seamen.  — ^"  Master 
mariners,  as  well  as  other  seafaring 
men  are  very  apt  to  converse  when 
they  meet  on  the  theatre  of  their 
favorite  pursuit;  and  the  statement 
that  they  remained  together  in  the 
pilot  house  even  for  two  minutes 
without  speaking,  needs  confirma- 
tion." Chamberlain  v.  Ward,  21 
How.    (U.  S.)   548,  569. 

Prior  Discovery  in  Patent  Cases. 

Avocation  of  Claimants The  fact 

"  that  only  a  man  thoroughly  con- 
versant with  the  art  of  brewing, 
practically  as  well  as  scientifically, 
could  make  and  apply  the  Miller  & 
Hoffman  process,  —  seems  to  ren- 
der it  very  improbable  that  an  igno- 
rant young  man,  not  even  a  brewer 
by  trade  and  apparently  destitute  of 
scientific  knowledge,  could  have 
conceived  and  carried  out  a  plan 
which  had  escaped  the  attention  or 
baffled  the  ingenuity  of  the  most  ex- 
perienced brewers,  for  centuries." 
New  Process  Co.  v.  Koch,  21  Fed. 
580.  "  The  strong  probability  is  that 
a  man  having  practical  knowledge 
of  an  art  to  which  an  invention  be- 
longs is  the  one  who  makes  a  dis- 
closure to  the  one  unskilled  in  that 
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have    the    effect    of    weakening   the    witness's    entire    testimony.^" 
g.  Number  of  Witnesses. —  That  a  number  of  witnesses  testi- 
fy to  an  improbable  fact  has  a  tendency  to  engender  beHef  that 
it  occurred  as  stated/^  but  is  not  of  controlHng  weight.^^ 

h.  On  Appeal. — An  appellate  court  is  justified  in  setting  aside 
a  verdict  of  the  jury  which  rests  on  evidence  contrary  to  the  course 
of  nature  or  physical  laws.^^ 

F.  Testimony  Lacking  Positive  Assertion.  —  The  value  of 
testimony  where  the  witness   refuses   to  testify  positively   to  the 


art."  Alexander  v.  Blackman,  26 
App.  Cas.  (D.  C.)S4i,  544.  And  see 
Telephone  Cases,   126  U.   S.   i,  567. 

10.  The  testimony  of  the  witness 
"  abounds  in  the  most  palpable  and 
apparently  reckless  contradictions, 
and  in  statements  so  incredible  as 
to  cast  discredit  upon  all  his  testi- 
mony." Horton  v.  Handvil,  41  N. 
J.  Eq.  57,  61,  3  Atl.  72. 

"  In  this  case,  the  testimony  of 
Mrs.  Cook  touching  the  manner  in 
which  her  signature  to  the  mortgage 
was  obtained  is  so  incredible,  that 
her  account  of  the  way  in  which 
her  acknowledgment  was  taken  is 
entitled  to  little  weight."  Insurance 
Co.  V.  Nelson,  103  U.  S.  544. 

A  circumstance  in  a  case  may  be 
"  so  unnatural  and  improbable  as  to 
shock  credulity  and  to  cast  deep  dis- 
trust upon  her  whole  case."  Hay- 
dock  V.  Haydock,  3;^  N.  J.  Eq.  494. 

11-  "It  is  nevertheless  true  that 
under  some  circumstances  what 
might  appear  to  one  impossible,  sup- 
ported by  the  testimony  of  a  single 
disinterested  witness,  .  .  .  might 
not  so  appear  upon  an  investigation 
stimulated  by  the  testimony  of  so 
large  a  number  of  apparently  dis- 
interested witnesses  as  to  render  it 
at  least  next  to  impossible  that  they 
all  testified  falsely."  Fleming  v. 
Northern  Paper  Mill,  135  Wis.  157, 
114   N.   W.  841. 

12.  See  Bourda  v.  Jones,  no  Wis. 
52,^  60,  85  N.  W.  671. 

"  Even  many  witnesses  testifying 
to  improbabilities  do  not  prove 
them ;  number  does  not  supply  de- 
fect." Armstrong  v.  Gage,  25  Grant 
Ch.   (U.  C.)    I,  37. 

"  The  inherent  improbability  of 
the  story  is  insufficient  to  negative 
the  testimony  of  any  number  of  wit- 
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nesses."    Dodge  v.  Post,  76  Fed.  807. 

13.  A  verdict  resting  on  evi- 
dence contrary  to  the  ordinary 
course  of  nature  will  be  set  aside. 
In  such  a  case  a  court  need  not  "  be 
convinced  that  the  jury  found  an 
event  to  have  occurred  that  was 
physically  impossible  or  miraculous. 
It  is  enough  if  the  event  found  was 
so  improbable  according  to  the  ordi- 
nary operation  of  physical  forces,  or 
was  so  overwhelmingly  disproved  by 
credible  witnesses  as  to  compel  the 
conviction  that  the  jury  either  failed 
to  weigh  the  evidence  carefully  or 
drew  unwarranted  inferences  or 
3^ielded  to  a  partisan  bias."  Spiro 
V.  St.  Louis  Trans.  Co.,  102  Mo. 
App.  250,  263,  76  S.  W.  684. 

"  A  jury  is  not  to  be  allowed  to 
establish  wild  or  insensible  or  per- 
verse or  impossible  propositions." 
Connor  v.  Giles,  76  Me.  132. 

In  an  action  against  a  carrier  for 
non-delivery  of  goods,  the  plaintiff 
alleged  that  there  was  a  fraudulent 
substitution  of  inferior  goods  after 
the  parcels  were  delivered  to  the 
carrier.  "  Ix  we  concede  that  this 
was  a  legitimate  argument  to  address 
to  the  jury,  we  must  still  consider 
whether  such  an  argument  was  suf- 
ficient to  warrant  a  jury,  as  reason- 
able men,  in  adopting  the  plaintiff's 
inference  when  the  adoption  of  that 
inference  involved  the  adoption  of 
the  highly  improbable  theory  of  a 
substitution  of  goods  on  ihe  ship, 
and  when  the  adoption  of  the  simpler 
inference  that  the  goods  were  re- 
ceived and  entered  for  what  they 
purported  to  be  would  have  avoided 
entirely  the  improbabilities  of  the 
theory  of  a  substitution  on  the  ship." 
Cunard  S.  S.  Co.  v.  Kelley,  126  Fed. 
610,  617,  61   C.  C.  A.  532. 
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facts,  is  for  the  jury  to  determine"  and  will  vary  with  the  sur- 
rounding circumstances  and  the  manner  and  appearance  of  the 
witness.^^ 

G.  Conversations,  Admissions  and  Declarations.  —  a.  Oral 
Stafciiiciifs. —  (1.)  Evidence  to  Prove. —  (A.)  In  General.  ^ — Faikire 
to  clearly  distinguish  between  the  evidence  by  which  oral  state- 
ments are  proved  to  have  been  made  and  the  statements  themselves, 
when  so  established,^*'  has  led  to  a  general  looseness  of  statement  in 


14.  See  article  "  Belief,"  Vol.  II, 
p.  265,  under  4. 

15.  "  The  qualifying  words,  '  I 
think '  used  by  this  witness,  are  of 
frequent  occurrence  in  the  trial  of 
cases.  Sometimes  when  uttered  by 
an  honest,  careful  man,  they  detract 
nothing  from  the  weight  of  his  testi- 
mony; while  at  others  they  are 
thrown  in  by  dishonest  witnesses  as 
a  kind  of  supposed  antidote  to  their 
perjury."  Hoitt  v.  jNIoulton,  21  N. 
H.^^  586. 

"  Because  one  witness  speaks  posi- 
tively and  another  doubtingly  it  does 
not  follow  that  the  jury  must  credit 
the  fonner  rather  than  the  latter. 
Equally  trathful  men  often  speak  in 
very  different  ways  about  the  same 
transaction."  ]\Iuscoti  t'.  Stubbs,  24 
Kan.  520. 

"  A  man's  best  recollection  is  a 
very  indefinite  matter.  It  might 
amount  to  so  little  as  to  be  entirely 
worthless  for  any  practical  purposes." 
United  States  v.  Baxter,  46  Fed.  350. 
And  see  McClellan  v.  Sanford.  26 
Wis.  595,  606;  Babcock  v.  Eldridge, 
15  La.  149  (insufficient  to  prove 
usury)  ;  Vernon  v.  Vernon,  69  N.  J. 
Eq.  759,  762,  61  Atl.  409  (sufficient 
to  prove  a  declaration). 

The  "  impression  "  of  a  witness  is 
entitled  to  little  consideration  where 
it  does  not  appear  upon  what  his  im- 
pression was  based.  Todd  f.  Hardie, 
5  Ala.  69S.  And  see  Swinney  v. 
Booth,  28  Tex.   113,  116. 

General  Rule. —  Another  rule  for 
weighing  testimony  "  was,  that  when 
one  witness  spoke  positively  to  the 
facts,  and  the  other  not  positively 
but  from  belief,  the  one  who  testified 
positively  was  to  have  the  preference 
over  him  v*'ho  spoke  not  positively 
but  from  belief."  Jeter  v.  Haviland, 
Keese  &  Co.,  24  Ga.  252.  And  see 
Idaho  Merc.  Co.  v.  Kalanquin,  8 
Idaho  loi,  66  Pac.  933. 


Witness  Will  Sometimes  Suppress 
Evi'dence  Who  Would  not  Affirma- 
tively Prevaricate.  —  All  a  witness 
could  be  induced  to  state  was  that 
he  may  have  hear  a  certain  statement 
made  but  if  he  did,  he  does  not  now 
recollect  it.  The  court  said :  "This 
style  of  testifying  has  very  much  the 
appearance  of  an  attempt  to  sup- 
press the  truth.  There  are  witnesses 
whose  moral  sense  seems  to  be  much 
less  outraged  by  a  suppression  of  the 
truth  than  by  a  downright  denial  of 
it.  They  seem  to  think  the  shock  to 
conscience  will  be  much  less  violent 
if  they  merely  pretend  to  forget,  than 
it  would  be  if  they  ventured  upon  a 
bold,  blunt,  denial."  Haydock  v. 
Haydock,  33  N.  J.   Eq.  494.  499. 

Interested      Witness .  Statement 

of  a  witness  who  is  interested  in  dis- 
proving a  fact,  that  he  "  thinks  "  the 
fact  did  not  exist,  is  of  very  little 
weight.  Harp  v.  Parr,  168  111.  459, 
471,  48  N.  E.  113. 

Fact  Requiring  Clear  Proof. 
Where  a  fact  must  be  proved  by 
clear  evidence,  as  the  contents  of  a 
destroyed  will,  testimony  of  a  wit- 
ness to  the  best  of  his  recollection 
will  be  insufficient.  McCarn  v.  Run- 
dall.   Ill   Iowa  406,  82  N.  W.  924. 

In  Affidavits — .  The  term  "  belief  " 
used  in  an  affidavit  falls  considerably 
short  of  an  affirmation  of  the  truth 
of  facts  stated.  "  How  far  short  it 
would  be  in  a  given  case,  would  de- 
pend upon  the  conscientiousness,  and 
to  some  extent  upon  the  intelligence 
of  the  person  using  the  term.  No 
one  can  fail  to  see  that  when  that 
term  is  used  the  party  commits  him- 
self less  conclusively  to  the  principal 
fact."  Ingram  v.  Robbins,  33  N.  Y. 
409,  417. 

16.  "  These  authorities  establish 
the  obvious  distinction  which  must 
always  be  observed  between  the  ver- 
bal admission  of  a  party  and  the  evi- 
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the  cases  to  the  effect  that  oral  siatements  belonging  to  an  inferior 
class  of  evidence^^  are  of  slight  weight^^  and  are  to  be  received 
with  great  care/^  when  all  that  is  usually  intended  by  such  rem.arks 
is  to  reflect  upon  the  quality  of  the  proof  by  which  they  are 
established.^'^ 

(B.)   Memory.— (a.)   In  6>»m;/.  —  Testimony   as  to   verbal   decla- 
rations of  all  kinds,  is  subject  to  the  infirmities  common  to  all  testi- 


dence  by  which  such  admission  is 
sought  to  be  proved.  It  is  the  evi- 
dence offered  to  establish  the  ad- 
mission which  the  jury  are  to  scru- 
tinize, and  in  receiving  which  they 
are  to  exercise  great  caution.  The 
natural  as  well  as  the  legal  presump- 
tion is  that  a  party  will  not  admit 
that  which  is  untrue  against  his  own 
interest.  And  upon  this  principle  it 
is  held  that  such  an  admission,  when 
satisfactorily  proved  to  have  been 
made,  constitutes  convincing  evidence 
against  the  party."  Higgs  v.  Wilson, 
3  Met.  (Ky.)  337- 

17.  United  States.  —  The  Florence, 
88  Fed.  302. 

California.  —  Mattingly  v.  Pennie, 
105  Cal.  514,  39  Pac.  200,  45  Am. 
St.  Rep.  87  (citing  Code  Civ.  Proc, 
§  2061 ) . 

Dakota.  —  Waldron  v.  Evans,  I 
Dak.  II,  46  N.  W.  607. 

Louisiana.  —  Tuttle  v.  Succession 
of  Burroughes,  9  La.  Ann.  494;  Mc- 
Kown  V.  Mathes,  19  La.  542. 

Michigan.  —  Hayes  v.  Livingstone, 
34  Mich.  384,  396. 

New  York.  —  Law  v.  Merrills,  6 
Wend.  268;  Garrison  v.  Akin,  2 
Barb.  25;  Hoellerer  v.  Kaplan  (App. 
Div.),  43  N.  Y.  Supp.  1035. 

Wisconsin.  —  Dreher  v.  Town  of 
Fitchburg,  22  Wis.  675,  58i. 

Admissions  are  "  the  most  danger- 
ous, and  certainly  the  most  unre- 
liable, of  all  species  of  evidence." 
Churcher  v.  Guernsey,  39  Pa.  St.  84. 

"  Statements  of  verbal  admissions 
of  a  party  are  the  most  unreliable 
and  unsatisfactory  of  all  human  tes- 
timony." In  re  Goold,  2  Hask.  34, 
10  Fed.  Cas.  No.  5,604,  p.  768. 

"  The  evidence  of  confessions  at 
best,  is  the  weakest  and  least  to  be 
relied  on,  of  any  known  to  be  com- 
petent in  law."  Vaughn  v.  Hann,  6 
B.   Mon.    (Ky.)   338. 

18.  Kirk  v.  Middlebrook,  201  Mo. 
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245,  288,    100  S.  W.  450;    Moore   v. 
Tate,  114  Ala.  582,  21  So.  820. 

19.  United  States.  —  Miller  v. 
United  States,  133  Fed.  337,  349,  66 
C.  C.  A.  399- 

California.  —  People  v.  Sternberg, 
III  Cal.  II,  43  Pac.  201  (citing  Code 
Civ.  Proc,  §  2061). 

Georgia.  —  Ocean  S.  S.  Co.  v.  Mc- 
Alpin,  69  Ga.  437;  City  of  Atlanta  v. 
Brown,  y^  Ga.  630. 

Illinois.  —  Bragg  v.  Geddes,  93  111. 
39,  60. 

lozva.  —  Oberholtzer  v.  Hazen,  loi 
Iowa  340,  70  N.  W.  207. 

Michigan.  —  Hart  v.  New  Haven, 
130  Mich.   181,  89  N.  W.  677. 

New  York.  —  In  re  Dailey,  43  Misc. 
552,  89  N.  Y.  bupp.  538. 

20.  Burdette  v.  May,  100  Mo.  13, 
12  S.  W.  1056;  Hill  V.  Newman,  47 
Ind.  187,  19s;  Higgs  V.  Wilson,  3 
Met.  (Ky.)  2,2>7 ',  Tozer  v.  Hershey, 
15  Minn.  257. 

"  The  accuracy  of  the  repetition 
of  admissions  is  dependent  entirely 
upon  the  witness'  intelligence,  the  re- 
liability of  his  recollection,  the  cor- 
rectness of  his  understanding,  the 
difficulty  of  imparting  the  inflections 
or  deflections  of  voice,  and  the  ges- 
tures accompanying  the  alleged  ad- 
missions, the  reproduction  of  all  of 
which  is  essential  to  correctly  con- 
vey the  meaning  of  the  language  em- 
ployed in  making  the  alleged  admis- 
sions. Such  testimony  has  always 
been  regarded  as  evidence  of  the 
lowest  order,  to  be  accepted  only 
with  zealous  caution."  Steffens  v. 
Steffens,  ii  N.  Y.  Supp.  424,  33  N. 
Y.  St.  643.  _ 

"  Admissions,  as  facts  established 
by  the  testimony  are  strong  evidence 
against  the  party  making  them, 
and  not  weak,  but  the  testimony 
by  which  they  are  sought  to  be 
proved  or  established  should  be  re- 
ceived with  the  greatest  fautipn  and 
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mony  based  upon  the  mere  recollection  of  the  witness,^^  and  distrust 
of  the  memory  of  the  witness  is  perhaps  the  commonest  reason 
assigned  for  discrediting  such  evidence. ^- 

(b.)  Casual  S^afcw;rni^.  —  Statements  made  in  a  casual  conversation 
at  a  somewhat  remote  period  are  scarcely  ever  remembered  with 
accuracy,  and  are  entitled  to  and  receive  but  little  wcight.^^ 


scrutiny."     Nash   v.   Hoxie,   59  Wis. 
384.  18  N.  W.  408. 

21.  See  infra,  III,  9,  I. 

22.  Rlidmer  v.  Midmer's  Exrs., 
26  N.  J.   Eq.  299. 

"  Although  a  witness  is  perfectly 
honest,  it  is  impossible  in  most  cases, 
for  him  to  give  the  exact  words  in 
which  an  admission  was  made." 
Law  V.  Merrills,  6  Wend.  (N.  Y.) 
268,  277. 

"  Where  a  witness  can  only  give 
what  he  thinks  is  the  substance  of 
what  was  said,  the  weight  to  be  given 
such  testimony  depends  largely  upon 
the  strength  of  memory  and  intelli- 
gence of  the  witness."  Ellis  v.  Re- 
public Oil  Co.,  133  Iowa  II,  20,  no 
N.  W.  20. 

Testimony  of  several  witnesses  as 
to  the  precise  form  of  words  used  in 
a  verbal  contract,  stamps  the  story 
as  false.  Davies  Sewing  Mach.  Co. 
V.  Dunbar,  29  W.  Va.  617,  2  S.  E.  91. 

Recital  of  Testimony  of  a  Witness 

at  a  Former  Trial "I  have  never 

heard  a  witness  in  twenty  years  who 
could  give  any  man's  evidence  in  his 
precise  words.  I  never  saw  an  at- 
torney who  could  pretend  to  state 
the  precise  words  of  a  witness  six 
hours  after  his  testimony  had  been 
given,  and  his  assertion  that  he  could 
narrate  verbatim,  from  memory  the 
whole  of  a  witness's  statement, 
would  in  ninety-nine  cases  in  a  hun- 
dred be  convincing  evidence  to  men 
of  sense  that  his  word  was  not  to 
be  relied  on."  Wagers  v.  Dickey, 
17  Ohio  439,  442.  And  see  Ruch 
V.  Rock  Island.  97  U.  S.  693;  Moore 
V.  Pearson,  6  Watts.  &  S.  (Pa.)  51. 
See  article  "  Former  Testimony," 
Vol.  V,  p.  963,  under  7. 

23.  United  States.  —  Bedilian  v. 
Seaton,  3  Wall.  Jr.  279,  3  Fed.  Cas. 
No.  1,218;  In  re  Goold,  2  Hask.  34, 
10  Fed.  Cas.  No.  5,604;  Williams  v. 
The  Vim,  29  Fed.  Cas.  No.  17,744  o- 

Alabama.  —  Bryan  v.  Cowart,  21 
Ala.  92. 

10 


Illinois.  —  Chicago,  etc.  R.  Co.  v. 
Hazzard.  26  111.  373.  383;  Harris  v. 
Mc'Intyre,  118  111.  275,  284,  8  N.  E. 
182. 

Iowa.  —  Parker  v.  Pierce,  16  Iowa 
227. 

Kentucky.  — Vaughn  v.  Hann,  6  B. 
]\Ion.  338;  Martin  v.  Letty,  18  B. 
Mon.  573.  581. 

Louisiana.  —  Succession  of  Piffct, 
27  La.  Ann.  871. 

Maine.  —  Parker  v.  Prescott,  bO 
Mc.  241,  29  Atl.  1007. 

Michigan.  —  Willard  v.  Fralick,  31 
Mich.  431,  435;  Grosvenor  v.  Har- 
rison,  54   Mich.   194,   199,   19   N.   W. 

951- 

Missouri.  —  Kinney  v.  Murray,  170 
Mo.  674,  706,  71  S.  W.  197;  Cornet 
V.    Bertelsmann,   61    Mo.    118,    127. 

New  Jersey.  —  Van  Houten  v. 
Post,  33  N.  J.  Eq.  344.  350 ;  Riddle 
V.  Clabby,  59  N.  J.  Eq.  573.  44  Atl. 
859;  Eyre  v.  Eyre.  19  N.  J.  Eq.  102; 
Lipp  V.  Fielder.  66  Atl.  189;  Haley 
V.  Goodheart,  58  N.  J.  Eq.  368,  376, 
44  Atl.  193;  Vanderbeck  v.  Vander- 
beck,  30  N.  J.  Eq.  265;  Hendrickson 
V.  Ivins,  I  N.  J.  Eq.  562,  567;  Wolf- 
inger  v.  McFarland,  67  N.  J.  Eq.  687, 
54  Atl.  862,  63  Atl.  1 1 19;  Kohl  V. 
State,  59  N.  J.  L.  445.  36  Atl.  931,  2>7 

Atl. -73. 

New  For/b.  —  Sarvent  v.  Hesdra, 
5  Redf.  47,  54- 

0/u'o.  —  Crowell  v.  Western  Re- 
serve Bank,  3  Ohio  St.  406.  412. 

Vermont.  —  State  v.  Bedard,  65 
Vt.  278,  26  Atl.  719- 

Wisconsin. — Benedict  v.  Horner, 
13  Wis.  256;  Grotjan  v.  Rice,  124 
Wis.  253,  262,  102  N.  W.  551. 

"  The  human  memory  is  so  con- 
stituted that  after  the  lapse  of  thirty 
or  even  twenty  years  it  cannot  call 
up  with  any  degree  of  .certainty 
even  the  substance  of  a  casual  con- 
versation." Martin  v.  Letty,  18  B. 
Mon.    (Ky.)    573,  581. 

"  Admissions  in  casual  conversa- 
tions, to  persons  having  no  interest 
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(c.)  Partial  Remembrance.  —  A  witness  may  well  remember  the  gen- 
eral nature  and  substance  of  a  conversation  and  not  be  able  to 
repeat  the  statements  made  in  detail-^  but  care  must  be  exercised 
in  such  cases  to  see  that  the  meaning  of  the  whole  is  not  perverted 
by  omissions  of  important  matters.^^ 

(C.)  Meaning  of  Speaker.  —  The  liability  of  the  hearer  to  misun- 
derstand the  words  used  by  the  speaker  or  the  meaning  intended 
to  be  conveyed  is  another  source  of  weakness  of  the  evidence.^^ 


in  the  matter,  are  the  Hghtest  and 
most  unreHable  of  all  kmds  of  evi- 
dence, especially  where  the  party 
whose  admissions  are  offered  is 
dead,  and  cannot  recall  to  the  wit- 
ness the  circumstances  under  which 
they  were  made."  M  c  K  i  n  n  e  y  '  .s 
Admx.  V.  Slack,  19  N.  J.  Eq.  164. 
"  Time  and  time  again  it. has  been 
pointed  out  that  loose,  casual  re- 
marks, long  gone  by  and  poured 
from  the  leaking  cup  of  human 
memory  into  the  judicial  ear,  are 
insidiously  dangerous  and  therefore 
inadequate  to  afford  the  stringent 
proof  demanded  by  the  law  to  set 
aside  the  statute  of  wills."  Kirk  v. 
Middlebrook,  201  IMo.  245,  292,  100 
S.  W.  450. 

24.  "  It  is  very  rarely,  indeed,  that 
we  find  a  witness  of  such  remarkable 
memory,  as  to  recall  the  substance  of 
all  that  was  said  in  a  conversation 
occurring  years  before,  and  yet  por- 
tions of  it  may  be  fully  recollected 
by  him  and  may  contain  statements 
or  admissions  covering  the  very  point 
at  issue."  Voorheis  v.-  Bovell,  20  III. 
A?p.  538. 

"The  main  fact  (concerning a  con- 
versation) would  be  likely  to  im- 
press itself  upon  the  mind  while  the 
particular  expressions  might  not  be 
noted  or  retained."  Chambers  v. 
Hill,  34  Mich.  523. 

"  Their  account  of  the  substance  of 
the  conversations,  the  purposes  and 
the  result  of  the  conversations  may 
be  accurate."  Riddle  v.  Clabby,  59 
N.  J.  Eq.  573,  579,  44  Atl.  859. 

25.  "  The  admissions  of  a  party 
must  be  received  with  caution  by 
the  jury,  and  particularly  so,  when 
the  witness  can  only  give  a  part  of 
the  admissions."  Chandler  z>. 
Schoonover,    14   Ind.   324. 

Whole  of  Admission  To  Be  Re- 
ceived  "On  the  subject  of  admis- 
sions, it  may  be  laid  down  as  a  firsr 
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principle  that  the  whole  of  the  state- 
ment containing  the  admission  is  to 
be  received  together."  Williams  v. 
Keyser,  il  Fla.  234. 

26.  Miller  v.  United  States,  133 
Fed.  337,  349,  66  C.  C.  A.  399;  Gar- 
rett V.  Garrett's  Heirs,  29  Ala.  439; 
Schwachtgen  v.  Schwachtgen,  65  111. 
App.  127;  McMullen  v.  Clark,  49  Ind. 
77.  81 ;  Hall  V.  Layton,  16  Tex.  262 ; 
Rich   V.   Ferguson,  45  Tex.  396. 

"  Hbw  often  in  human  aftiairs  has 
it  occurred,  that  the  change  or  omis- 
sion of  a  word,  the  substitution  of 
the  definite  for  the  indefinite  article, 
has  given  a  meaning  to  what  is 
represented  as  having  been  said, 
widely  different  from  what  was 
actually  said?  How  often,  also,  has 
it  happened  that  the  recital  of  a 
part  of  a  conversation,  the  picking 
out  as  it  were,  of  a  sentence  separat- 
ing it  from  its  context,  has  distorted 
the  whole  idea  and  given  to  it  a 
coloring  that  is  false?"  Cobb  v. 
Battle,    34    Ga.    458,    479. 

"  When  there  is  no  reason  to  ap- 
prehend fabrication,  there  is  such 
danger  of  mistake  or  imperfection,  in 
the  repetition  of  the  mere  oral  state- 
ments of  another,  so  much  of  uncer- 
tainty as  to  the  clearness  with  which 
his  meaning  was  expressed,  or 
whether  he  was  understood  by  the 
witness  as  he  intended  to  be  under- 
stood, that  in  its  own  nature  the  evi- 
dence is  unsatisfactory."  Lehman 
Bros.  V.  McQueen,  65  Ala.  570. 

Transposition  of  Words  May  Alter 
Meaning — . "  Sometimes  even  the 
transposition  of  the  words  of  a 
party  may  give  a  meaning  entirelj' 
different  from  that  which  was  in- 
tended to  be  conveyed  to  the  wit- 
ness." Law  V.  Merrills,  6  Wend. 
(N.  Y.)  268,  277. 

Change  of  Single  Word  Might 
Alter  Meaning.  —  "  In  many  of  the 
declarations  testified  to,  the  change  of 
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(D.)  Identification. — The  evidence  must  clearly  show  that  the 
statement  made  was  made  in  reference  to  and  about  the  subject- 
matter  with  which  it  is  sought  to  connect  it  in  order  to  entitle  it 
to  any  considerable  weight  as  evidence.-^ 

(E.)  Ease  of  Fabrication.' —  The  ease  with  which  testimony  regard- 
ing oral  statements  of  other  persons  can  be  fabricated  and  the 
difficulty  of  contradicting  such  evidence,  furnishes  a  further  reason 
why  the  evidence  submitted  to  prove  the  making  of  such  state- 
ments should  be  closely  scrutinized.-^ 

(F.)  Declarations  of  Decedent.' — Alleged  declarations  of  deceased 
persons  are  regarded  as  of  very  little'  probative  value,-^  especially 
where  they  are  relied  upon  to  "establish  a  claim  against  his  estate,^" 


a  word,  or  the  form  of  expression 
would  render  it  consistent  with  the 
theory  of  appellant's  claim  to  the 
land."  Harris  v.  Mclntyre,  Ii8  III. 
275,  284,  8  N.  E.  182.  And  see 
Holmes  z'.  Morse,  50  Me.  102;  Ober- 
holtzer  z'.  Hazen,  loi  Iowa  340,  70 
N.  W.  207. 

Witness  to  Conversation  Partially 
Deaf Testimony  of  witness  par- 
tially deaf  as  to  a  conversation  is 
peculiarly  weak.  Riddle  v.  Clabby, 
59  N.  J.  Eq.  573,  579,  44  Atl.  859. 

27.  "  It  is  not  only  necessary  that 
the  declarations  should  be  clearly 
proved,  but  they  should  be  deliberate- 
ly made  and  precisely  identified,"  to 
entitle  them  to  any  considerable 
weight.  Printup  v.  Mitchell,  17  Ga. 
558,^  567.  And  see  Garrett  v.  Gar- 
rett's Heirs,  29  Ala.  439. 

28.  Clement  v.  Clement,  54  N.  C. 
(i  Jones' Eq.)  184;  Garrison  z'.  Akin, 
2  Barb.  (N.  Y.)  25;  Donaghe  v. 
Toms,  81  Va.  132,  150;  Garrett  z/. 
Garrett's  Heirs,  29  Ala.  439. 

29.  United  States.  —  Curtice  z: 
Crawford  Co.  Bank,  no  Fed.  830, 
841. 

Alabama.  —  Bibb  v.  Hunter.  79 
Ala.  351. 

California.  — •  Mattingly  v.  Pennie, 
105  Cal.  514,  523,  39  Pac.  200,  45 
Am.  St.  Rep.  87. 

Missouri.  —  Fanning  v.  Doan,  139 
Mo.  392,  410,  41  S.  W.  742;  John- 
son V.  Quarles,  46  Mo.  423 ;  Ringo  v. 
Richardson,  53  Mo.  385;  Davis  v. 
Green,  102  Mo.  170,  183.  14  S.  W. 
876.  II  L.  R.  A.  90;  Grantham  v. 
Gossett,   182  Mo.  651.  81   S.  W.  895.. 

Nebraska.  —  Williams  v.  Miles,  68 
Neb.  463.  478,  94  N.  W.  705,  96  N. 
W.  151,  62  L.  R.  A.  383- 


Nezv  Jersey.  —  Jones  v.  Knauss,  31 
N.  J.  Eq.  609;  Wilson  v.  Terry,  70 
N.  J.  Eq.  231,  242,  62  Atl.  310. 

Nezu  For^.  —  Holt  v.  Tuite,  188 
N.  Y.  17,  80  N.  E.  364;  Sheldon  v. 
Sheldon,  133  N.  Y.  i,  8,  30  N.  E.  730. 

Texas.  —  Grace  v.  Hanks.  57  Tex. 
14;  Coats  V.  Elliott,  23  Tex.  606; 
Portis  V.  Hill,   14  Tex.  69. 

Virginia.  —  Donaghe  v.  Toms,  81 
Va.  132,   150. 

Admissions  by  a  decedent  are  to 
be  "  tolerated "  rather  than  favored 
by  the  courts.  Reed  v.  Morgan,  100 
Mo.  App.  713,  723,  73  S.  W.  381. 

"  Testimony  as  to  declarations  of  a 
deceased  person  should  undoubtedly 
be  disregarded  upon  the  least  con- 
flict with  the  probabilities  of  the 
case."  In  re  Burtis'  Will,  43  Misc. 
437,  89  N.   Y.   Supp.  441,  457. 

"  The  courts  of  justice  lend  a  very 
unwilling  ear  to  statements  of  what 
dead  men  have  said."  Lea  v.  Polk 
Co.  Copper  Co.,  21  How.  (U.  S.) 
494,  quoted  in  Williams  v.  Miles,  68 
Neb.  463.  478,  94  N.  W.  705.  96  N. 
W.  151,  62  L.  R.  A.  383;  Curtice  v. 
Crawford  County  Bank,  no  Fed.  830, 
841. 

"  Our  experience  shows  the  case 
with  which  the  declarations  of  a  de- 
ceased person  may  be  proved,  and 
warns  us  not  to  place  too  great  reli- 
ance upon  them.  Evidence  of  such 
declarations  it  is  true  is  admissible, 
but  it  never  amounts  to  direct  proof 
of  the  facts  claimed  to  have  been 
admitted  by  those  declarations." 
Johnson  v.  Quarles,  46  Mo.  423. 

30.  Harman  v.  Harman,  70  Fed. 
894,  927,  17  C.  C.  A.  479  ("  distorted 
and  perjured  testimony  is  safe  in 
the  presence  of  death  ")  ;   Clarke  v. 
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since   they    are    especially    susceptible    to    the    weaknesses    already 
enumerated. ^^ 

(2.)  statements  Themselves.  —  (A.)  In  General.  —  When  once  the 
foregoing-  rules  and  elements  of  weakness  have  been  met,  and  the 
statements  stand  forth  clearly  and  satisfactorily  proved,  they  are 
entitled  to  great  weight.^- 


Robert's  Estate.  38  Colo.  316.  87  Pac. 
1077;  Bringier  v.  Gordon,  14  La. 
Ann.  274;  Longwell  v.  Alierow,  130 
Wis.  208,  109  N.  W.  943;  In  re 
Smith's  Estate,  18  Misc.  139,  41  N. 
Y.   Supp.    1093. 

And  see  article  "  Executors  and 
Administrators,"  Vol.  V,  p.  419,  un- 
der d. 

31.  See  supra,  III,  6.  F.  a,  (i.)  ; 
Estate  of  Williams.  128  Cal.  552,  61 
Pac.  670,  79  Am.  St.  Rep.  67  (easy 
to  fabricate). 

Rule  Especially  Applicable  to  Dec- 
larations  of   a   Decedent Fanning 

r.  Doan,  139  ]\Io.  392,  41  S.  W.  742; 
Kinnev  v.  Murray.  170  Mo.  647,  707, 
71   S.  W.   197- 

No  species  of  evidence  is  more 
easily  fabricated  than  that  of  admis- 
sions or  declarations  purported  to 
have  been  made  by  a  decedent  since 
evidence  to  contradict  is  hard  to  ob- 
tain. Wales  V.  Newbould,  9  Mich. 
45;  90. 

"Extra  judicial  admissions  of  a 
dead  man  are  the  weakest  of  all  evi- 
dence. They  cannot  be  contradicted. 
No  fear  of  detection  in  false  swear- 
ing impends  over  the  witness.  In 
most  instances  such  testimony  is 
scarcely  worthy  of  consideration." 
Bodenheimer  v.  Bodenheimer,  35  La. 
Ann.   1005. 

A  claim  for  services  rendered  a 
decedent  was  supported  only  by  evi- 
dence of  oral  admissions  of  the  de- 
cedent. The  court  spoke  of  this  as 
"  the  kind  of  evidence  most  apt  to 
be  misapprehended  and  mistaken  and 
in  relation  to  which  a  facile  con- 
science may  stretch  itself  like  India 
rubber."  Harbold's  Exrs.  v.  Kuntz, 
16  Pa.  St.  210. 

Traditionary  Evidence,  Weak. 
"  In  cases  where  the  whole  evidence 
is  traditionary,  when  it  consists  en- 
tirely of  family  reputation  or  of 
statements  of  declarations  made  by 
persons  who  died  long  ago.  it  must 
be    taken    with    such    suspicions    and 
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also  with  such  suspicions  as  ought 
reasonably  to  be  attached  to  it." 
Johnston  v.  Todd,  5  Beav.  (Eng.) 
597- 

32.  Alabama.  —  Garrett  v.  Gar- 
rett's Heirs,  29  Ala.  439. 

Arkansas.  —  Hazen  v.  Henrv,  6 
Ark.    86. 

Delaware.  —  Simeone  v.  Lindsay, 
65    Atl.   778. 

Illinois.  —  Chicago  &  N.  W.  R.  Co. 
z\  Button,  68  111.  409. 

lozva.  —  Ellis  V.  Republic  Oil  Co., 
'i2>2>  Iowa  II,  20,   no  N.  W.  20. 

Michigan.  —  Stiles  v.  Stiles,  14 
Mich.   72. 

Pennsylvania.  —  In  re  Krug's  Es- 
tate,  196  Pa.   St.  484.  46  Atl.  484. 

Tennessee.  —  Spurlock  v.  Brown, 
81   Tenn.  241,  247,   18  S.  W.  868. 

J'irginia.  —  Cralle  v.  Cralle,  79 
Va.    182. 

Wisconsin.  —  Nash  v.  Hoxie,  59 
Wis.  384,  18  N.  W.  408. 

And  see  articles  "  Admissions," 
Vol.  L  p.  610,  under  VIII ;  "  Con- 
fessions," Vol.  Ill,  p.  366,  under 
IV;  "Declarations,"  Vol.  IV,  p. 
74,  under  6. 

"  Admissions  by  parties  are  not 
to  be  regarded  as  an  inferior  kind 
of  evidence;  on  the  contrary,  when 
satisfactorily  proved,  they  consti- 
tute a  ground  of  belief  on  which 
the  mind  reposes  with  strong  confi- 
dence." Smith  V.  Page,  72  Ga.  539. 
"  Men  are  not  likely  to  understate 
their  rights,  especially  in  relation  to 
propert^^  For  this  reason  admis- 
sions or  declarations  against  inter- 
est, especially  where  no  reasonable 
motive  is  given  for  such  conduct, 
are  considered  weighty  evidence  that 
what  a  party  so  states  concerning 
his  right  or  interest  is  true."  Ar- 
nold V.  Sinclair,  12  Mont.  248,  272,, 
29  Pac.   1 124. 

Value  as  Compared  With  Testi- 
mony by  Witnesses  From  Personal 
Knowledge.  —  Evidence  of  admis- 
sions "  is  of  a  less  satisfactorv  kind 
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(B.)  Repeated  Statements.  —  Added  weight  is  to  be  given  oral 
statements  when  it  is  shown  that  they  have  been  several  times 
repeated  by  the  speaker.^^ 

(C.)  Deliberation  and  Casual  Remarks.  <— Where  the  statement 
is  shown  to  have  been  made  dehberately/^*  and  with  full  knowledge 
and  understanding^^'  of  its  nature  and  effect,  it  is  entitled  to  much 
more  weight  than  is  a  casual  remark  made  without  due  considera- 
tion.^" 


than  that  of  witnesses  who  testify 
from  a  personal  knowledge  of  the 
facts  in  controversy."  O'Reily  v. 
Fitzgerald,  40  111.  310. 

"Weighed  as  Is  Other  Evidence. 
"  Admissions  when  proved  to  have 
been  made  are  before  the  jury  to  be 
considered  and  weighed  precisely  as 
other  evidence."  Ayers  v.  Metcalfe, 
39   111.   307. 

If  Act  Accompanies  Declaration 
Against  Interest,  the  weight  of  the 
admission  is  greatly  increased. 
County  of  Mahaska  v.  Ingalls,  16 
Iowa  81,   96. 

33.  In  re  Dailey's  Estate,  43 
Misc.  552,  89  N.  Y.  Supp.  538;  Sut- 
ton V.  Hayden,  62  Mo.  loi,  no; 
Greenawalt  v.  McEnelley,  85  Pa.  St. 
352. 

34.  Hill  V.  Newman,  47  Ind.  187, 
195;  Higgs  V.  Wilson,  3  Met.  (Ky.) 
337;  Tozer  v.  Hershey,  15  Minn. 
257;  Wittick's  Admr.  v.  Keiffer,  31 
Ala.  199;  Garrett  v.  Garrett's  Heirs, 
29  Ala.  439;  Allen  v.  Kirk,  81  Iowa 
658,  670,  47  N.  W.  906. 

"  An  admission,  in  order  to  be 
important  and  weighty,  must  be 
clearly  proven,  and  shown  to  have 
been  made  with  some  degree  of  de- 
Hberation."  Colbert  v.  State,  125 
Wis.  423,  438,  104  N.  W.  61. 

Where  admissions  are  made  un- 
derstandingly  and  deliberately,  the 
chief  element  of  weakness  is  in  the 
statement  or  recollection  of  the  wit- 
ness who  repeats  them.  Allen  z>. 
Kirk,  81  Iowa  658,  670,  47  N.  W. 
906. 

35.  Ray  v.   Bell,   24  111.  444. 

■'  Distinct  statements  made  when 
the  very  subject  was  called  to  the 
attention  of  the  deceased  and  for 
the  very  purpose  of  meeting  and  de- 
ciding the  particular  matter  in 
hand."  are  to  be  given  great  weight. 


Hiehelberger's  Estate,  170  Pa.  St. 
242,  246,  32  Atl.  605. 

"  Admissions  too  are  made  under 
a  variety  of  circumstances  which 
add  or  detract  from  their  value  as 
evidence.  When  a  party  is  informed, 
and  in  view  of  all  the  circumstances 
makes  an  admission  which  is  op- 
posed to  his  interest,  such  admis- 
sion is  of  the  highest  character  of 
proof  when  clearly  proved  by  per- 
sons tmderstanding  and  remember- 
ing what  was  said."  Ayers  v.  Met- 
calf,  39   111-   307. 

Conversation  Arranged  for  Pur- 
pose   of    Discussing    the    Matter 

Verbal  admissions  made  in  the 
course  of  a  conversation  had  and 
arranged  for  the  express  purpose  of 
discussing  the  matter  in  controversy, 
should  have  considerable  weight. 
Doerr  v.  Brune,  56  111.  App.  657, 
660. 

36.  Alabama.  —  Bryan  v.  Cow- 
art,  21   Ala.  92,   105. 

Illinois.  —  Ayers  v.  Metcalf,  39 
111.  307. 

Iowa.  —  Holmes  v.  Connable,  in 
Iowa  298,  309,  82  N.  W.  780; 
Cooper  V.  Skeel,  14  Iowa  578;  State 
V.  Donovan,  61  Iowa  278,  16  N.  W. 
130;   Parker  v.  Pierce,  16  Iowa  227. 

Missouri.  —  King  v.  Isley,  116 
Mo.  155,  22  S.  "VV.  634 ;  Kinney  v. 
Murray,  170  Mo.  674,  706.  71  S.  W. 
197;  Cornet  v.  Bertelsmann,  61  Mo. 
118,   127. 

Nezv  York.  —  Van  Slooten  v. 
Wheeler,  140  N.  Y.  624,  631,  35  N. 
E.    583. 

Pennsylvania.  —  Stafford  v.  Staf- 
ford, 27  Pa.  St.  144;  Bender  v.  Pit- 
zer,  27  Pa.  St.  333- 

Vermont.  —  Clcavland  v.  Burton, 
II  Vt.   138. 

Wisconsin.  —  Grotjan  v.  Rice,  124 
Wis.  253,  262,  102  N.  W.  551 ;  Col- 
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(D.)  Res  Gestae  Declarations.  —  While  res  gestae  declarations  are 
undoubtedly  often  of  considerable  value,^^  there  is  a  tendency  to 
give  them  undue  weight.^* 

(E.)  Dying  Declarations.  —  So  also  in  the  case  of  dying  declara- 
tions, they  are  very  likely  to  be  regarded  as  of  more  value  than 
their  intrinsic  nature  w^ould  v^^arrant.^^     They  are  admitted   only 


bert  V.  State,  125  Wis.  423,  438,  104 
N.  W.  61. 

"  Verbal  admissions,  hastily  and 
inadvertently  made,  however  clearly 
established,  should  have  little  or  no 
binding  efficacy."  Printup  v.  Mit- 
chell, 17  Ga.  558,  567. 

37.  Louisville,  N.  A.  &  C.  R.  Co. 
V.  Buck,  116  Ind.  575,  19  N.  E.  453; 
Cross  Lake  Logging  Co.  v.  Joyce, 
83  Fed.  989,  28  C.  C.  A.  250  ("  of 
the  highest  value  as  evidence"); 
Com.  V.  Werntz,  161  Pa.  St.  591, 
29  Atl.  272;  Jack  V.  Mutual  Res. 
Fund  Life  Assn.,  113  Fed.  49,  51  C. 
C.  A.  36.  And  see  article  "  Res 
Gestae,"  Vol.  XL  p.  350,  under  H. 

"  The  verbal  statement  of  a  per- 
son made  under  some  circumstances 
may  be  a  part  of  the  actual  occur- 
rence, and  be  entitled  to  as  much 
weight  as  evidence  as  any  other 
part  of  the  transaction.  .  .  . 
When  a  person  receives  a  sudden 
injury,  it  is  natural  for  him,  if  in 
the  possession  of  his  faculties,  to 
state  at  once  hov;^  it  happened. 
Metaphorically  it  may  be  said,  the 
act  speaks  through  him  and  dis- 
closes its  character."  Murray  v. 
Boston  &  M.  R.  Co.,  72  N.  H.  32, 
54  Atl.  289,  loi  Am.  St.  Rep.  660, 
61  L.  R.  A.  495. 

"  Rightly  guarded  in  its  practical 
application,  there  is  no  principle  in 
the  law  of  evidence  more  safe  in 
its  results.  There  is  none  which 
rests  on  a  more  solid  basis  of  rea- 
son and  authority."  Union  Casu- 
alty &  Sur.  Co.  V.  Mondy,  18  Colo, 
App.   395,  71    Pac.  677. 

Reasons  for  Giving  Them  Weight. 
"  The  weight  which  they  are  to  re- 
ceive at  the  hands  of  the  jury  will 
depend  upon  the  closeness  and  full- 
ness to  the  transaction  out  of  which 
they  spring;  their  proximity  in  point 
of  time  to  it,  and  the  strength  of  the 
light  which  they  shed  upon  it." 
Mitchimi  7'.   State,   ii   Ga.  615,  624. 
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A  Charge  that  the  jury  should  give 
but  little  weight  to  res  gestae  des- 
clarations  was  held  improper  in 
Chicago,  M.  &  St.  P.  R.  Co.  v. 
Clarkson,  147  Fed.  397,  405,  yy  C. 
C.  A.   575. 

38.  Guild  V.  Pringle,  130  Fed. 
419,  424,  64  C.  C.  A.  621  ("many 
juries  give  such  statements  undue 
weight"). 

Reasons  for  Weighing  Them  Care- 
fully  All  such  statements,  whether 

proximate  or  remote,  are  untrust- 
worthy in  the  extreme;  they  are 
not  made  under  oath ;  they  cannot 
be  discussed  by  cross-examination; 
nor  are  they  likely  to  be  open  to 
explanation,  generally  being  frag- 
mentary and  incomplete  and  liable, 
therefore,  to  be  misunderstood  and 
misreported."  Estell  v.  State,  51 
N.  J.  L.  182,  17  Atl.  118. 

39.  See  article  "  Dying  Decla- 
rations,"   Vol.    IV. 

"  Nor  is  the  reason  ordinarily 
given  for  their  admission  at  all  sat- 
isfactory. It  is  that  the  declarant 
in  the  immediate  presence  of  death 
is  so  conscious  of  the  great  responsi- 
bility awaiting  him  in  the  near  fu- 
ture if  he  utters  falsehood  that  he 
will  in  all  human  probability,  utter 
only  the  truth.  The  fallacy  of  this 
reasoning  has  been  many  times 
demonstrated.  It  leaves  entirely 
out  of  account  the  influence  of  the 
passions  of  hatred  and  revenge 
which  almost  all  human  beings  nat- 
urally feel  against  their  murderers, 
and  it  ignores  the  well  known  fact 
that  persons  guilty  of  murder,  be- 
yond all  question,  very  frequently 
deny  their  guilt  up  to  the  last  mo- 
ment upon  the  scaffold."  Railing 
V.  Com.,  no  Pa.  St.  100.  i  Atl.  314. 

Weaknesses  Enumerated. 
"  There  are  many  reasons  why  dy- 
ing declarations  should  be  received 
and  weighed  with  caution.  First, 
they  are  necessarily  wanting  in  that 
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under  the  necessity  of  the  case,*"  and  while  they  are  considered 
to  have  the  equivalent  of  the  sanction  of  an  oath/^  there  is  no  op- 
portunity for  cross-examination,*-  and  they  are  often  proved  under 
such  circumstances  as  to  unduly  influence  the  jury.*^  In  addition 
to  this  the  declarant's  physical  condition  at  the  time  of  making  the 
declaration  is  often  such  as  to  reflect  seriously  upon  the  accuracy 
of  his  memory.** 


greatest  test  of  the  credibility  of  oral 
testimony,  cross-examination.  Sec- 
ond, the  jury  are  without  the  oppor- 
tunity of  obserying  the  temper  and 
manner  of  the  declarant.  Third, 
such  testimony  is  generally  given  by 
relatives  and  friends  of  the  de- 
ceased who  had  watched  by  his  bed- 
side, and  bias  is  to  be  expected. 
Fourth,  all  narrations  of  other 
men's  sayings  should  be  scrutinized 
with  care,  because  what  men  say  is 
so  liable  to  be  misunderstood.  .  .  . 
Fifth,  many  persons,  even  in  serious 
conversations,  assert  as  facts  those 
things  of  which  they  have  only 
strong  convictions,  but  have  no 
knowledge  derived  from  the  senses. 
Well  may  we,  in  the  language  of 
the  judges  and  text-books  writers, 
say  that  such  evidence  is  received 
from  necessity,  and  to  prevent  the 
escape  of  offenders  who  commit  the 
awful  crime  of  murder."  Shell  v. 
State,  88  Ala.  14,  7  So.  40. 

40.  "  The  rule  of  admitting  dy- 
ing declarations  as  thus  restricted 
stands  only  upon  the  ground  of  the 
public  necessity  of  preserving  the 
lives  of  the  community  by  bringing 
man-slayers  to  justice."  Waldele 
V.  New  York,  etc.  R.  Co.,  95  N.  Y. 
274,  288.  See  also  Railing  v.  Com., 
no  Pa.  St.  100,  I  Atl.  314. 

41.  While  a  dying  declaration  is 
entitled  to  be  considered  as  having 
the  weight  of  an  oath  on  account  of 
the  solemn  circumstances  under 
which  it  is  made,  it  would  be  wrong 
to  say  that  it  had  all  the  weight 
which  the  law  can  give  to  evidence. 
"  While  the  law  recognizes  the  ne- 
cessity of  admitting  such  proof  on 
a  par  with  an  oath  in  a  court  of 
justice,  it  does  not  and  cannot  re- 
gard it  as  of  the  same  value  and 
weight  as  the  evidence  of  a  witness 
given  in  a  court  of  justice,  under 
all   the   tests   and   safeguards   which 


are  there  afforded  for  discovering 
the'  truth  and  the  object  of  judicial 
inquiry.  For  there  the  accused  has 
the  opportunity  of  more  fully  inves- 
tigating the  truth  of  the  evidence 
by  the  means  of  cross-examination, 
and  the  jury  have  the  opportunity 
of  observing  the  demeanor  of  the 
person  whose  testimony  is  relied 
upon."  People  v.  Kraft,  148  N.  Y. 
631,  43  N.  E.  80. 

42.  "  A  defendant  against  whom 
dying  declarations  are  received  has 
not  the  opportunity  of  cross-examin- 
ing the  declarant.  Hence  it  is  justly 
held  that  he  is  entitled  to  every  al- 
lowance and  benefit  that  he  may 
have  lost  by  the  absence  of  the  op- 
portunity of  a  more  full  investiga- 
tion by  means  of  cross-examina- 
tion." Com.  V.  Cooper,  5  Allen 
(Mass.)   495. 

43.  "  The  evidence  goes  to  the 
jury  with  surroundings  tending  to 
produce  upon  the  mind  emotions  of 
deep  sympathy  for  the  deceased,  and 
of  involuntary  .resentment  against 
the  accused."  Starkey  v.  People, 
17  111.   17. 

44.  "  Credit  is  not  in  all  cases 
due  to  the  declarations  of  a  dying 
person,  for  his  body  may  survive 
the  powers  of  his  mind ;  or  his  rec- 
ollection, if  his  senses  are  not  im- 
paired, may  not  be  perfect."  Wal- 
dele V.  New  York,  etc.  R.  Co.,  95 
N.   Y.  274,   288. 

Speaking  of  a  dying  declaration 
the  court  remarked  that  there  was 
strong  reason  for  believing  that  the 
faculties  of  the  declarant  were  "  so 
much  impaired  by  the  wounds  under 
which  he  suffered  that  he  was  in- 
capable of  remembering  with  dis- 
tinctness or  stating  with  accuracy, 
the  facts  and  circumstances  of  the 
recontre."  Brown  v.  State,  32 
Miss   433,   448. 

The    witness     is     in     most     cases 

Vol,  XIV 


152 


WEIGHT  AND  BPFBCr  OF  BVIDBNCB. 


(F.)  Confessions. —  The  weight  to  be  given  to  evidence  of  confes- 
sions is  fully  discussed  elsewhere/^ 

(G.)  Statements  Made  in  Sleep.  —  Statements  made  by  a  person 
while  asleep  are  not  regarded  as  his  conscious  utterances,  and  are 
entitled  to  no  consideration  at  all.^° 

b.  Admissions  by  Silence.  —  The  requirements  which  must  be 
met  before  evidence  of  admissions  by  failure  to  deny  statements 
made  in  the  presence  of  the  person  is  admissible,-*^  indicate  the 
slight  weight  that  is  ordinarily  attached  to  them  by  the  course,*^ 


"  racked  with  pain,  incapable  in 
most  cases  of  giving  a  full  and  accu- 
rate account  of  the  transaction, 
weakened  in  body  and  mind."  Mar- 
shall V.  Chicago,  etc.  R.  Co.,  48  111. 
475;  Brom  V.  People,  216  111.  148, 
154.  74  N.  E.  790. 

45.  See  article  "  Confessions," 
Vol.    Ill,   pp.   359,  360. 

Sufficiency  of  Confessions  To  Prove 
Corpus  Delicti.  — See  article  "Cor- 
pus Delicti,"  Vol.  Ill,  pp.  665,  666. 

46.  "  If  the  defendant  was  asleep, 
the  inference  is  that  he  was  not 
conscious  of  what  he  was  saying, 
and  words  spoken  by  him  in  that 
condition  constituted  no  evidence  of 
guilt."  People  v.  Robinson,  19  Cal. 
41-^ 

"  Words  spoken  while  in  sleep 
are  not  evidence  of  a  fact  or  condi- 
tion of  mind ;  they  proceed  from  an 
unconscious  and  irresponsible  con- 
dition ;  they  have  little  or  no  mean- 
ing; they  are  as  likely  to  refer  to 
unreal  facts  or  conditions  as  to 
things  real;  they  are  wholly  unre- 
liable, and  a  jury  ought  not  to  be 
allowed  to  guess  that  such  expres- 
sions are  produced  by  a  present 
mental  or  physical  condition.  .  .  . 
The  expressions  of  a  person  in  sleep 
may  be  induced  without  cause  and 
by  past  as  well  as  present  condi- 
tions. In  dreams  things  long  for- 
gotten return,  and  we  live  over  a 
past  that  has  no  relation  to  present 
conditions."  Plummer  v.  Ricker, 
71  Vt.  114,  41  Atl.  1045,  76  Am.  St. 
Rep.   754. 

Dream. —V  Witness  not  allowed  to 
relate  his  dream.  Louisville  &  N. 
R.  Co.  V.  Smith,  27  Ky.  L.  Rep.  257, 

84  s.  w.  755. 

47.  See  article  "  Admissions," 
Vol.  I,  pp.  367,  383. 

48.  Slattery  v.  People,  76  111,  217; 
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Whitney  v.  Houghton,  127  Mass. 
527;  Parulo  V.  Philadelphia  &  R. 
R.  Co.,  145  Fed.  664;  Corser  v.  Paul, 
41   N.  H.  24,  29. 

"  Such  evidence  is  most  danger- 
ous, and  should  be  received  with 
great  caution."  People  v.  Smith,  172 
N.  Y.  210,  232,  64  N.  E.  814;  Peo- 
ple V.  Kennedy,  164  N.  Y.  449,  58 
N.  E.  652;  People  V.  Cascone,  185 
N.  Y.  317,  329.  78  N.  E.  287. 

Admissions  b}'  silence  are  worth 
very  little  unless  the  party  had  the 
means  of  knowing  the  truth  or  false- 
hood of  the  statement.  Corser  v. 
Paul,  41  N.  H.  24,  29 ;  State  v.  Max- 
well, 64  N.   C.  313. 

Reasons  For  Weakness . "  When 

anything  is  attempted  to  be  estab- 
lished in  this  way,  all  the  attending 
circumstances  should  be  known,  the 
temper  of  the  parties  accompanying 
declarations,  and  the  tenor  of  the 
conversation  should  all  be  stated 
with  accuracy.  It  is  said  that  such 
evidence  is  equivocal  and  should  be 
received  with  cautious  and  reluctant 
credence.  I  Serg.  &  Rawle,  398. 
This  is  manifestly  so,  as  but  few  men 
can  be  supposed  to  know  the  effects 
of  their  silence,  and  a  failure  to  con- 
tradict may  arise  from  various  other 
circumstances.  It  is  not  an  invaria- 
ble rule  that  men  in  conversation 
deny  evervthing  that  is  asserted 
against  them.  We  cannot  attach  to 
this  evidence,  sufficient  importance 
to  justify  a  recission  of  the  con- 
tract." Hall  V.  Thompson,  i  Smed. 
&  M.   (Miss.),  443,  487. 

Silence  When  Charged  With 
Crime — . "  There  is  a  sound  reason 
for  giving  less  effect  to  this  silence 
of  a  party  in  relation  to  assertions 
charging  him  with  a  crime  than  to 
those  affecting  his  pecuniary  interest, 
because  the  mind  is  more  liable  to 
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though  in  some  instances  they  may  be  of  considerable  importance.*" 

c.  Admissions  by  Conduct.  —  Admissions  by  conduct  are  ordina- 
rily entitled  to  great  weight,'"'"  and  may  outweigh  the  testimony  of 
a  witness  as  to  his  recollection  of  the  matter  in  issue.^^ 

d.  Indicia^  Admissions. — Judicial  admissions  are,  in  most  cases, 
conclusive  upon  the  j^erson  making  them.'" 

e.  Written  Declarations.  —  Written  declarations  and  admissions 
of  a  person  are  accorded  great  weight^''  on  the  general  theory  that 
written  evidence  is  superior  to  oral  evidence.^* 

H.  Other  Classes  of  Evidence.' — The  nature  and  value  of 
various  other  classes  of  evidence  will  be  found  discussed  under 
their  appropriate  titles  in  other  portions  of  this  work,^^ 


be  disturbed  and  the  judgment  be 
left  uncertain  as  to  what  is  proper 
to  be  done  under  an  imputation 
touching  his  liberty  or  life  than  one 
solely  concerning  his  property." 
United  States  v.  Matthews,  26  Fed. 
Cas.  No.    1 5,741  &. 

49.  In  Pritchett  v.  Sheridan,  29 
Ind.  App.  8r,  63  N.  E.  865,  failure 
to  contradict  statements  made  in  the 
defendant's  presence  was  held  to 
more  truly  represent  the  facts  in  the 
case  than  his  later  testimony  to  the 
contrary. 

Sufficient  To  Shift  Burden  of 
Proof — .  In  Moore  v.  Moore's  Admr., 
30  Ky.  L.  Rep.  1370,  loi  S.  W.  358, 
proof  that  the  defendant  remained 
silent  under  circumstances  which 
were  sufficient  to  call  for  a  reply, 
was  held  to  shift  the  burden  of 
proof  upon  the  issue. 

50.  See  article  "  Admissions," 
Vol.  I,  pp.  362,  367. 

Not  Conclusive.  —  An  attempt  to 
bribe  a  witness  by  a  party~"is  not 
conclusive  even  when  believed  by 
the  jury,  because  a  party  may  be- 
lieve he  has  a  bad  case  when  in  fact 
he  has  a  good  one,  but  it  tends  to 
discredit  his  witnesses  and  to  cast 
doubt  upon  his  position."  Nowack 
V.  Metropolitan  St.  R.  Co.,  166  N. 
Y.  433,  60  N.  E.  2,2,  54  L.  R.  A.  592. 

51.  Wiswall  V.  Ayres,  51  Mich. 
324,  334,  16  N.  W.  667;  Stanford  v. 
Lyon,  T,7  N.  J.  Eq.  94,  107;  Clark  v. 
Dwelling  House  Ins.  Co.,  81  Me. 
272,.  17  Atl.  303. 

52.  Shanahan  v.  St.  Louis  Tran- 
sit Co.,  109  Mo.  App.  228,  83  S.  W. 
783.  And  see  article  "  Admissions," 
Vol.  I,  pp.  613,  614. 


53.  Harrison  v.  Peabody,  34  Cal. 
178;  Stone  V.  Stillwell,  23  Ark.  444, 
455  (letter)  ;  Kehr  v.  Stauf,  12  Daly 
(N.  Y.)  115;  Peters'  Estate,  20  Pa. 
Super.  223;  Buford  &  Co.  v.  Mc- 
Getchie,  60  Iowa  298,  14  N.  W.  790. 

"  The  written  admissions  of  a 
party,  before  any  controversy  has 
arisen,  as  to  the  meaning  and  effect 
of  a  contract,  manifestly  outweigh 
oral  testimony  in  contradiction  of 
same,  given  after  the  controversy 
has  arisen."  Moore  v.  Grayson,  132 
Cal.  602,  64  Pac.  1074. 

Admissions  in  letters  held  to  out- 
weigh contrary  testimony  of  the. 
party  on  trial.  Williams  v.  Wil- 
liams, 23  Fla.  324,  2  So.  768. 

Who  Is  Addressee  of  Letter,  Un- 
important  "  Admissions     may     be 

contained  in  a  letter  addressed  to 
the  opposite  party,  or  to  a  third 
person,  and  in  either  case  are  en- 
titled to  equal  weight  and  credit." 
Cook  V.  Barr,  45  N.  Y.  156. 

Receipts "  A    written   receipt   is 

evidence  of  the  highest  and  most 
satisfactory  evidence,  and  to  do 
away  with  its  force  the  testimony 
should  be  convincing."  Rosen- 
mueller  v.  Lampe,  8g  111.  212.  And 
see  Burns  v.  Walsh,  10  Misc.  699, 
31  N.  Y.  Supp.  788. 

Verdict  Contrary  to  Written  Ad- 
mission, held  against  the  weight  of 
evidence.  East  Tennessee  etc.  R. 
Co.  V.  McClure,  94  Ga.  658,  20  S. 
E.  93. 

54.  See  supra.  III,  5,  A. 

55.  Demonstrative  Evidence. 
See  article  "  Demo.nstr.\tive  Evi- 
dence," Vol.   IV,  p.  272. 

"  To  a  rational  man  of  perfect  or- 
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7.  As  Affected  by  Subject-Matter.  —  A.  Identity.  —  a.  In  General. 
The  general  topic  of  identity  is  treated  elsewhere,^''  and  it  is  in- 
tended here  merely  to  give  the  opinions  of  the  courts  as  to  the 
value  of  the  different  methods  of  proving  the  identity. 

b.  Identification  From  Similarity  of  Features. — Undue  weight 
is  apt  to  be  accorded  to  the  testimony  of  witnesses  who  profess  to 
recognize  other  persons  by  their  features  and  appearance,  and  this 
class  of  evidence  should  be  viewed  with  caution." 

_  c.  Identification  by   Voice.  —  The  identification  of  a  person  by 
his  voice  alone,  is  always  viewed  with  suspicion,^*  especially  where 


ganization,  the  best  and  highest 
proof  of  which  any  fact  is  sus- 
ceptible is  the  evidence  of  his  own 
senses.  This  is  the  ultimate  test  of 
truth,  and  is,  therefore,  the  first 
principle  in  the  philosophy  of  evi- 
dence." Gentry  v.  McMinnis,  3 
Dana    (Ky.)    382.  386. 

Expert  Evidence.  —  See  articles 
"  Expert  and  Opinion  Evidence," 
Vol.  V ;  "  Handwriting."  Vol.  VI ; 
"  Uncontradicted  Expert  Evi- 
dence," supra.  III.   6.  C,   f,    (3). 

Positive  and  Negative  Evidence. 
See  article  "  Positive  and  Nega- 
tive Evidence,"  Vol.   IX. 

Circumstantial  Evidence.  —  See 
articles  "  Circumstantial  Evi- 
dence," Vol.  Ill,  pp.  75-82;  "Di- 
rect Evidence,"  Vol.   IV. 

56.  See  article  "  Identity,"  Vol. 
VI. 

57.  "The  combination  and  ar- 
rangement of  the  human  features 
and  lineaments  are  ordinarily  so 
unique  in  each  particular  person, 
and  the  peculiarities  of  individual 
expression,  tone  of  voice,  gesture 
and  carriage,  so  marked  and  strik- 
ing, that  to  a  familiar  acquaintance 
or  friend  there  can  be  very  slight 
choice  of  mistaking  personal  iden- 
tity. Still  we  constantly  meet  with 
general,  as  well  as  particular  resem- 
blances, among  the  millions  of  our 
race,  which  often  deceive  the  casual 
observer,  and  which  where  fraud  is 
designed,  may  easily  be  made  the 
basis  of  criminal  personation  with 
the  aid  of  art  to  help  nature."  Cun- 
ningham v.  Burdell,  4  Bradf.  (N. 
Y.)   343,  473- 

Witnesses  are  often  mistaken  as  to 
the  identity  of  a  person  and  the 
jury  must  receive  and  consider  evi- 
dence  of  personal    identity   which   is 
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inconsistent  with  other  evidence  in 
the  case  with  scrupulous  care  and 
caution."  Tisdale  v.  Mut.  Ben.  1,. 
Ins.  Co.,  23  Fed.   Cas.   No.   14,059. 

Comparative  Height  of  Persons 
and  clothing  worn  very  weak  as  evi- 
dence of  identity.  People  v.  Gotshall, 
123  Mich.  474,  82  N.  W.  274. 

Identification  of  a  Robber  by  the 
person  attacked  made  positively  and 
unequivocally,  held  to  outweigh  the 
testimony  of  three  witnesses  tend- 
ing to  prove  an  alibi.  Schroeder  v. 
People.   196  111.  211,  63   N.   E.  678. 

But  Identification  May  Be  Made 
Without  Recognition  of  a  Single 
Peature —  We  may  recognize  a  per- 
son, and  be  able  to  testify  to  his 
identity  with  confidence,  without  be- 
ing able  to  describe  a  single  pecu- 
liar feature  different  from  that  of 
every  other  man.  The  proof  in 
such  case  depends  upon  the  con- 
clusion formed  in  the  mind  of  the 
witness.  It  is  a  mere  matter  of 
opinion,  but  it  is  the  only  satisfac- 
tory or  reliable  evidence  that  can  be 
given."  DeWitt  v.  Barley,  13  Barb. 
(N.  Y.)  550,  554.  And  see  People 
r.  Mullen,  49  Misc.  289,  99  N.  Y. 
Supp.   227,   230. 

58.  Com.  V.  Hayes,  138  Mass. 
185;  Pilcher  v.  United  States,  113 
Fed.  248,  51  C.  C.  A.  205;  Brown  v. 
Brown,  63  N.  J.  Eq.  348,  357,  50 
Atl.  608;  Com.  V.  Williams,  105 
IMass.    62,   67. 

Voice  Heard  Over  Telephone  may 
identify  speaker  where  hearer  is  fa- 
miliar with  him.  Lord  Electric  Co. 
V.  Morrill,  178  ]\Iass.  304,  59  N.  E. 
807;  Lillie  z:  State,  72  Neb.  228,  100 
N.  W.  316.  And  see  People  v. 
Strollo,  191  N.  Y.  42,  61,  83  N.  E. 
573-  See  article  "  Telegraphs  and 
Telephones,"  Vol.  XII,  pp.  477-479. 
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the  hearer  is  shown  to  have  been  excited  by  anger  or  hatred.^^ 

d.  Previous  Acquaintance. — The  value  of  evidence  concerning 
identity  is  increased  proportionately  as  a  witness  shows  himself  to 
be  familiar  with  the  person  or  thing  identified."" 

e.  Lapse  of  Time.  —  Evidence  as  to  the  identity  of  a  person 
diminishes  in  value  as  .the  time  since  he  was  last  seen  by  the  wit- 
ness increases."^ 

f.  Other  Factors.  —  In  the  notes  are  collected  cases  in  which 
the  effect  of  various  matters  upon  the  value  of  evidence  as  to 
identity  is  commented  upon.*^- 


Wagon  Identified  by  Peculiar  Rat- 
tle— .  Where  a  wagonmaker  identi- 
fied a  buggy  by  its  rattle,  the  court 
said :  "  Observation  teaches  that 
identification  in  this  manner  may 
often  be  safely  established.  The 
business  of  the  witness  would  tend 
to  direct  his  attention  to  the  buggy, 
and  enable  him  to  recognize  the  pe- 
culiar noise  made  by  it."  State  v. 
Rainsbarger,  74  Iowa  196,  37  N.  W. 
153.  And  see  Com.  v.  Best,  180 
Mass.  492,  62  N.  E.  748. 

Dog'  may  be  identified  by  its  bark, 
though  it  is  not  seen.  Wilbur  v. 
Hubbard,  35  Barb.    (N.  Y.)   303. 

59.  Ramsay  v.  Ryerson,  40  Fed. 
739,    744. 

60.  Duffy  V.  People,  98  111.  App. 
2,4. 

"  If  one  undertake  to  identify  a 
stranger  whom  he  has  seen  only 
once,  and  that  by  a  doubtful  light, 
the  liability  to  error  is  very  great, 
and  it  takes  but  little  to  balance  it, 
but  it  becomes  less  if  he  saw  him  by 
daylight,  still  less  if  it  should  have 
been  a  friend,  still  less  if  a  brother, 
still  less  if  they  conversed  about 
family  afifairs,  still  less  if  they  trans- 
acted serious  family  business,  still 
less  if  there  were  two  witnesses  to 
all  these  facts;  and  the  liability  to 
mistake  decreases  with  every  addi- 
tional witness  and  fact  until  the 
hypothesis  of  mistake  is  excluded 
from  the  case."  Boylan  v.  Meeker, 
28  N.  J.  L.  274,  333. 

Identification  of  a  robber  by  the 
party  attacked  who  had  never  seen 
the  person  before  "  and  then  saw 
him,  if  at  all,  for  but  a  moment  and 
while  laboring  under  great  excite- 
ment," was  held  insufficient.  Peo- 
ple V.  Smith,  55  Hun  606,  7  N.  Y. 
Supp.  841. 


Identification  of  Child  By  Parent. 

"  The  knowledge  of  identity  on  the 
part  of  a  parent,  ...  is  the  re- 
sult not  of  any  natural  impulse,  in- 
dependent of  observation  and  judg- 
ment, whereby  a  mother  is  better 
able  to  recognize  her  child  than 
anybody  else  would  be.  It  arises 
from  continually  serving  and  watch- 
ing the  particular  individual ;  from 
becoming  familiarized  by  daily  habit 
with  everything  that  pertains  to  per- 
sonal identification."  In  re  Shee- 
han's  Estate,  139  Pa.  St.  168,  20 
Atl.  1003,  1009,  quoting  from  Lord 
Chief  Justice  Cockburn's  opinion  in 
the  celebrated  Tichborne  case  in 
wdiich  the  fraudulent  claimant  actu- 
ally deceived  the  alleged  mother 
who  received  him  as  her  own  son. 
Evidence  of  identity  given  nearly 
two  years  after  the  time  in  ques- 
tion and  as  to  a  person  whom  the  wit- 
ness had  never  seen  before  or  since, 
is  entitled  to  very  little  considera- 
tion.     Reid   V.    Reid,    17    N.    J.    Eq. 

lOI. 

61.  In  re  Jew  Wong  Loy,  91 
Fed.  240  (twenty  years)  ;  Ark  Foo 
V.  United  States,  128  Fed.  697,  63 
C.  C.  A.  249   (ten  years). 

Very  improbable  that  a  child  could 
be  identified  even  by  a  parent  when 
he  had  last  seen  her  when  she  was 
two  or  three  years  old  and  she  was 
now  fifteen.  Lee  Sing  Far  v.  United 
States,  94  Fed.  834.  35  C.  C.  A.  Z27. 

62.  Where  identification  is  made 
doubtfully  at  the  time,  but  the  party 
becomes  suddenly  positive  of  the 
fact  several  days  later,  without  any 
special  reason,  the  proof  of  identi- 
fication is  not  strong.  People  v. 
Smith,  55  Hun  606,  7  N.  Y.  Supp. 
841. 

Identification   of   a  boat   by   read- 

Vol.  XIV 


156 


WEIGHT  AND  Ul'l'UCT  01'  liVIDBNCli. 


B.  Me;asurEments  —  Actual  measurements  and  computations, 
carefully  made,  will  outweigh  the  mere  general  estimates  of  other 
witnesses,"^  since  they  are  made  under  circumstances  which  tend 
to  accuracy  of  observation  by  the  party  making  them.^* 

C.  Oral  Contract  Proved  ey  Any  One  of  vSex'Krai,  Conver- 
sations.—  Where  an  attempt  is  made  to^estabhsh  an  oral  con- 
tract by  proof  of  several  separate  conversations,  in  each  of  which  a 
distinct  contract  was  made,  the  proof  is  no  stronger  than  that 
made  by  the  strongest  conversation.*'^ 

D.  Mortality  Tablets.  —  The  value  of  mortahty  tables  is  else- 
where discussed.*'® 


ing  the  name  on  the  stern  very  un- 
satisfactory where  the  observer  was 
in  an  unfavorable  situation  and  had 
poor  eyesight.  The  Ramleh,  157 
Fed.   769. 

"  The  mere  fact  that  a  witness 
cannot  read  writing  does  not  neces- 
sarily render  him  incompetent  to 
testify  to  the  identity  of  a  written 
paper,"  but  the  identification  might 
not  be  so  satisfactory  in  such  a  case. 
Com.  V.  Meserve,  154  Mass.  64,  27 
N.   E.  997. 

Identification  of  a  dead  body  is 
especially  hard  on  account  of  the 
changes  which  naturally  occur.  Cun- 
ningham V.  Burdell,  4  Bradf.  (N. 
Y.)    343,   475- 

Shadows  as  Basis  for  Identifica- 
tion   and    Description A    witness 

whose  testimony  as  to  seeing  the 
defendant  in  a  divorce  suit  in  a 
compromising  condition  of  undress 
was  based  on  shadows  seen  through 
two  thicknesses  of  window  shades. 
The  court  said  :  "  Now,  it  is  a  mat- 
ter of  common  observation  that  gro- 
tesque shapes  and  figures  strongly 
resembling  human  beings  or  animals 
and  birds,  and  the  like,  can  at  will 
be  thrown  upon  or  against  a  cur- 
tain or  shade  by  simply  using  and 
manipulating  the  two  liands  and  the 
fingers  as  images  interposed  between 
a  light  and  such  shade.  It  would, 
it  seems  to  me,  be  as  reasonable  to 
claim  that  the  appearance  of  such 
odd  forms  through  a  shade  was 
proof  of  the  actual  life  of  such 
mythical  creatures  as  the  claim  this 
witness  makes  that  the  shadows  he 
gazed  upon  should  be  relied  on  as 
evidence  of  the  existence  of  any  cer- 
tain forms  of  life  behind  the  shade. 
To  attempt  to  elevate  to  the  dignity 


of  proof  in  a  court  of  justice  such 
misleading  and  fleeting  eye  images, 
is  to  introduce  an  element  of  start- 
ling uncertainty  in  the  trial  of  cases. 
I  think  no  precedent  can  be  found 
in  the  trials  of  causes  before  any 
court  of  authority,  approving  or 
sanctioning  such  appearances  as  prop- 
er elements  of  proof."  Brown  v. 
Brown,  63  N.  J.  Eq.  349,  50  Atl.  608. 

63.  Taylor  v.  Harwood,  i  Taney 
437,  23  Fed.  Cas.  No.  13,794.  P-  776 
(damages  to  boat  from  collision)  ; 
Spring  V.  Markowitz,  98  App.  Div. 
324,  90  N.  Y.  Supp.  602  (profits  of 
transaction)  ;  Kocpke  v.  City  of 
Milwaukee,  112  Wis.  475,  88  N.  W. 
238  (place  of  accident)  ;  Truesdell 
V.  Erie  R.  Co.,  114  App.  Div.  34, 
99  N.  Y.  Supp.  694  (height  of  street 
car  step  from  ground)  ;  Texas  & 
N.  O.  R.  Co.  V.  White,  25  Tex.  Civ. 
App.  278,  62  S.  W.  133  (amount  of 
sand  removed  from  pit). 

"  The  testimony  of  even  disinter- 
ested and  unimpeached  witnesses  on 
the  subjects  of  measurements,  dis- 
tances, dates,  and  the  like,  which  is 
based  merely  on  memory,  estimate, 
or  casual  observation,  must  yield  to 
that  which  is  based  on  actual  meas- 
urement or  reference  to  definite 
data."  Busse  v.  State,  129  Wis.  171, 
108   N.   W.   64. 

"  Estimates  of  distance  can  never 
be  relied  upon  in  this  class  of 
cases"  (admiralty  collision).  The 
J.  L.  Hasbrouck,  14  Blatchf.  30,  13 
Fed.  Cas.  No.  7.323.  And  see  The 
Jeremiah,  13  Fed.  Cas.  No.  7,289 
(estimate   in   night). 

64.  See  infra,   III,  9,   H. 

65.  (^.rantham  v.  Gossett,  182  Mo. 
651,  (>7?„  81    S.   W.  895. 

66.  See  articles  "  Mortality  Ta- 
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8.  Classes  of  Witnesses.  —  A.  Attorneys.  —  Testimony  given  by 
attorneys  and  counsellors  is  commonly  referred  to  as  entitled, to 
great  weight  f  but  where  the  witness  is  also  retained  in  the  case, 
he  is  to  be  regarded  as  an  interested  witness.*^^ 

B.  CiyERGYMEN. — Clergymen,  as  a  class,  are  recognized  as  be- 
ing entitled  to  full  credit  as  witnesses,''^  though  there  is  no  rule 
of  law  upon  the  matter,^"  and  where  any  fact  appears  which  tends 
to  show  bias  or  interest  their  evidence  is  to  be  weighed  in  relation 
to  it/^ 


BLE s,"  Vol.  VIII,  pp.  642,  643 ;  "  In- 
juries TO  Persons,"  Vol.  VII,  pp. 
426-428. 

Too  Much  Weight  apt  to  be  given 
to  mortality  tables.  Kerrigan  v. 
Pennsylvania  R.  Co.,  194  Pa.  St.  98, 

44  Atl.  1069. 

67.  Speaking  of  a  lawyer  who 
was  a  witness,  the  court  said :  "  His 
profession  is  a  respectable  one,  and 
although  there  may  be  members  of 
it  in  the  city  where  he  practices  of 
bad  character  for  integrity,  yet  a 
large  proportion  of  them  are  men 
of  high  character,"  and  remarked 
that  if  there  had  been  anything 
tending  to  lessen  his  credit  it  could 
have  been  easily  shown.  In  re 
Vanderveer,  20  N.  J.  Eq.  463,  467. 

Speaking  of  a  counselor  in  good 
standing  who  was  a  witness,  the 
court  said :  "  If  such  a  witness  is 
not  entitled  to  credit,  it  is  difficult 
to  determine  whom  to  believe." 
King  V.  Ruckman,  20  N.  J.  Eq.  316, 

358- 

"  A  member  of  the  bar  whose  in- 
tegrity and  candor  are  bej'ond  sus- 
picion." Rice's  Estate,  173  Pa.  St. 
298,  2>Z  Atl.  1 100.  And  see  Lamb  v. 
Irwin,  69  Pa.  St.  436  (judge  as  a 
witness). 

68.  Fidelity  Mut.  L.  Assn.  v. 
Jeffords,  107  Fed.  402,  412,  46  C.  C. 
A.  2,77  \  Little  z'.  McKeon,  i  Sandf. 
(3  N.  Y.  Super.)  607,  609;  O'Don- 
oghue  V.  Title  Guarantee  &  T.  Co., 
79   111.   App.  263;   Christy  v.   Clarke, 

45  Barb.  (N.  Y.)  529,  547;  Brooke 
V.  Scoggins,  4  Fed.  Cas.  No.  1,936; 
Derby  v.  Derby,  21  N.  J.  Eq.  36,  48. 
See  Parkhurst  v.  McGraw.  24  Miss. 
134,  141.  See  also  article  "  At- 
torney  AND   Client,"   Vol.    II,   pp. 

151-154. 

"  An  attorney  occupying  the  atti- 
tude   of   both    witness    and    attorney 


for  his  client,  subjects  his  testimony 
to  criticism,  if  not  suspicion."  Ross 
V.  Demoss,  45  111.  447. 

In  Edwards  v.  Edwards,  63  N.  J. 
Eq.  244,  246,  49  Atl.  819,  the  court 
says  of  the  testimony  of  counsel : 
"  Their  testimony  must  be  discount- 
ed by  the  unconscious  influence  of 
a  desire  for  victory,  which  natu- 
rally shades  the  opinions  of  any  wit- 
ness who  is  at  the  same  time  of 
counsel  in  the  cause." 

69.  See  Moran's  Heirs  v.  Societe 
Catholique,  107  La.  286,  290,  31  So. 
658;  In  re  Vanderveer,  20  N.  J.  Eq. 
463,  467;  Arnold  v.  Diggdon,  20 
Nova  Scotia  303,  307;  Bell  v.  Hill, 
3   Fed.    Cas.    No.    1.252. 

70.  "  The  profession  of  a  preach- 
er does  not  necessarily  invest  a  man 
with  that  purity  of  morals  which 
renders  him  more  scrupulous  in  de- 
claring the  truth  than  another  man ; 
for  it  sometimes  happens  that  even 
the  members  of  that  sacred  vocation 
are  overpowered  by  the  temptations 
to  vice.  That  a  witness  is  a  preach- 
er ought  if  proved,  to  be  stated  to 
the  jury,  that  they  may  judge  how 
far  that  circumstance  entitles  his 
testimony  to  additional  weight ;  but 
even  then  a  jury  would  draw  their 
conclusions  from  his  individual 
character  and  its  correspondence 
with  his  profession,  rather  than  from 
the  profession  itself."  Sneed  v. 
Creath,  8  N.  C.  (i  Hawks)  309, 
312. 

71.  Testimony  of  clergj-men  be- 
longing to  a  wing  of  the  church 
which  the  testatrix  failed  to  remem- 
ber in  her  will,  is  to  be  cautiously 
weighed.  In  re  Wingert's  Estate, 
IQO   Pa.    St.   427,   431,  49   All.   281. 

Clergyman  Unfaithful  to  His 
Creed — . "  It  is  notorious  that  the 
Catholic    Church    prohibits    marriage 
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C.  Seamen.  —  It  is  a  well-recognized  fact  that  the  testimony  of 
sailors  as  to  matters  concerning  the  interests  of  their  ship  are  very 
apt  to  be  unreliable  and  biased  because  of  interestJ^ 

D.  Detectives.  —  Testimony  given  by  private  detectives/^  or 
police  officers/*  is  not  entitled  to  implicit  confidence,  but  must  be 


to  her  priests.  .  .  .  When  a 
priest  of  that  religion,  who  does  not 
claim  to  have  conscientiously  re- 
nounced it,  but  who  still  professes 
it,  admits  that  he  has  married  since 
his  ordination,  he  shows  that  he  has 
in  a  grave  matter  directly  affecting 
his  profession  and  state  of  life,  de- 
liberately violated  what  he  must  re- 
gard as  a  most  solemn  obligation," 
and  it  may  well  be  concluded  that 
he  holds  an  oath  in  light  regard. 
Muller  V.  St.  Louis  Hosp.  Assn.,  5 
Afo.  App.  390,  401. 

72.  The  Ceto,  L.  R.  14  App.  Cas. 
(Eng.)  670,  683;  The  M.  M.  Chase, 
2  Hask.  270,  17  Fed.  Cas.  No.  9,684; 
The  Hortensia,  2  Hask.  141,  12  Fed. 
Cas.  No.  6,706;  Dooley  v.  The  Nep- 
tune's Car,  7  Fed.  Cas.  No.  3,997. 

"  An  unvarying  experience  shows 
that  the  testimony  of  all  seafaring 
men  is  affected  by  the  supposed  in- 
terest of  the  ship  they  sail  on."  The 
Margaret  B.  Roper,  103  Fed.  886. 

"  That  perpetual  temptation  which 
assails  the  virtue  of  mankind  affect- 
ing its,  testimony  by  consideration 
of  interest,  prejudice,  loyalty  or 
zeal  is  nowhere  more  potent  than 
among  those  '  who  go  down  to  the 
sea  in  ships.' "  The  Olinde  Rodri- 
ques,  gi   Fed.  274,  284. 

"  The  yarn  spun  by  sailors,  assum- 
ing the  solemn  dignity  of  testimony, 
must  always  be  received  with  cau- 
tion, and  scrupulously  sifted,  how- 
ever carefully  woven."  The  Arm- 
strong,  I   Fed.   Cas.   No.   540. 

No  "Rule  of  Law  exists  that  the 
testimony  of  seamen  is  not  entitled 
to  belief.  United  States  v.  Free- 
man, 4  Mason  505,  25  Fed.  Cas.  No. 
15.162. 

Rtile  Limited  to  Sailors "  They 

are  not  sea-tramps,  here  today,  and 
gone  tomorrow,  but  men  of  sub- 
stance and  permanence,  who  are  re- 
sponsible for  what  they  say.  They 
arc  all  seamen  now  living  ashore." 
The  Nith.  36  Fed.  86,  94. 

73.  "A    man    who    will    dclibcr- 
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ately  ingratiate  himself  into  the 
confidence  of  another  for  the  pur- 
pose of  betraying  that  confidence 
.  .  .  cannot  be  possessed  of  a  very 
high  sense  of  honor  or  of  moral 
obligation.  Hence  the  law  looks 
with  suspicion  on  the  testimony  of 
such  witnesses."  Heldt  v.  State,  20 
Neb.  492,  497,  30  N.  W.  626,  57  Am. 
Rep.    835. 

"  A  superserviceable  detective  is 
very  apt  to  discover,  in  his  eagerness 
to  illustrate  his  fidelity  to  a  self-im- 
posed master,  what  he  seeks."  Gor- 
ham  Mfg.  Co.  v.  Emery-Bird, 
Thayer  Co.,  92  Fed.  774. 

Professional  detectives  "  do  not 
always  limit  their  labors  to  a  mere 
discovery  of  the  actual  facts,  but 
not  infrequently,  attempt  to  make  a 
case."  Jewett  v.  Bowman,  29  N.  J. 
Eq.    174,    187- 

74.  People  v.  Knapp,  42  Mich. 
267,  3  N.  W.  927,  36  Am.  Rep.  43^; 
State  V.  Miller,  9  Houst.  (Del.) 
564.  580;  Preuit  V.  People,  5  Neb. 
2>77,  383;  Sandage  v.  State,  61  Neb. 
240,  85  N.  W.  35,  87  Am.  St.  Rep. 
457 ;  King  v.  Wong  Hoi  Long,  7 
Hawaii  748;  United  States  v.  Mar- 
tin, 26  Fed.  Cas.  No.  15,730;  United 
States  V.  IMontgomery,  3  Sawy.  544, 
26  Fed.  Cas.  No.  15,800.  But  see 
United  States  v.  Evans,  25  Fed.  Cas. 
No.  15,061 ;  Chicago  City  R.  Co.  v. 
Osborne,   105  111.  App.  462,  470. 

"  From  the  nature  of  their  busi- 
ness and  their  frequent  and  con- 
stant association  with  members  of 
the  criminal  classes,  their  minds  are 
oitentimes  unduly  biased  and  preju- 
diced against  those  accused  of 
crime,  and  in  whose  arrest  they 
have  been  instrumental,  and  their 
testimony  thereby  colored  against 
them."  Needham  v.  People,  98  111. 
275- 

"  We  know  of  no  law  which  sub- 
jects the  evidence  of  a  detective  to 
other  rules  than  those  applied  to 
other  witnesses."  State  v.  Bennett, 
40  S.  C.  308,   18  S.  E.  886. 
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weighed  with  reference  to  the  interest  of  the  witness  in  the  action.''^ 
E.  Othkr  Racks.  —  a.  Indians.  — The  rule  that  a  witness  is  not 
to  be  discredited  because  he  is  not  a  white  man  or  belongs  to  a 
foreign  race/''  has  been  applied  to  the  case  of  an  Indian." 

b.  Chinese.  —  Chinese^*  and  other  oriental  races/''  are  recog- 
nized as  having  little  regard  for  the  obligation  of  an  oath,^°  but 
their  testimony  may  not  be  arbitrarily   rejected.®^ 

c.  Negroes.  —  Aside  from  the  weakness  due  to  the  ignorance  of 
many  witnesses  of  the  negro  race,^-  there  is  said  to  be  no  ground 


75.  See  article  "  Detectives  and 
Informers,"  Vol.  IV,  pp.  626-629. 

"  However  reprehensible  it  may 
be  as  violative  of  tlie  principle  of 
propriety  and  morality,  the  fact  that 
a  witness  has  acted  as  a  detective  or 
decoy,  apparently  entering  into  the 
criminal  plan  in  order  to  detect  and 
expose  it,  does  not  of  itself,  render 
his  evidence  unworthy  of  belief." 
In  re  Wellcome,  23  Mont.  450,  59 
Pac.  445- 

In  People  v.  Strollo,  191  N.  Y.  42, 
68,  83  N.  E.  573,  the  court  takes  oc- 
casion to  speak  in  terms  of  praise  of 
the  work  of  police  officers  and  de- 
tectives. 

76.  See  article  "  CrEdibieiTy," 
Vol.  Ill,  pp.  755-757. 

77.  "  It  is  a  fact  that  Indians  lie, 
and  it  is  also  a  fact  that  white  men 
lie,  and  some  of  the  most  civilized 
and  cultured  men  are  among  the 
greatest  liars.  The  evidence  of  In- 
dian witnesses  is  entitled  to  as  much 
credit  and  weight  as  the  evidence  of 
white  men,  and  such  credibility  and 
weight  are  determined  by  the  same 
rules  of  law."  In  holding  this  charge 
to  be  correct  the  court  said :  "  No 
witness  is  to  be  discredited  simply 
on  account  of  his  race  or  color. 
Every  witness  whether  white,  dark, 
black,  or  yellow,  unless  otherwise 
disqualified  by  statute,  is  competent 
to  testify.  It  may  be  that  an  Indian 
whose  religious  ideas  have  not  been 
as  fully  developed  as  some  white 
men's  may  have  as  keen  a  percep- 
tion of  the  facts  which  transpired 
in  his  presence,  and  be  as  able  to 
satisfy  a  jury  of  the  truth  of  his 
statement,  as  any  white  man  could 
be;  and  this  may  be  true  notwith- 
standing the  fact  that  the  white 
man  might  be  able  to  express  his 
ideas    or    knowledge    of    the    princi- 


ples of  the  Christian  religion,  or  the 
nature  of  an  oath,  better  than  the 
Indian."  Shelp  v.  United  States,  81 
Fed.  694,  26  C.  C.  A.  570. 

78.  Fong  Yue  Ting  v.  United 
States,  149  U.  S.  698,  729;  In  re 
Jew  Wong  Loy,  91  Fed.  240;  V/ise 
V.    Tong   Ong,    16   Hawaii   457. 

79.  Hindus India  has  been  re- 
ferred to  as  a  country  where  the 
religious  obligation  of  an  oath  is  un- 
fortunately little  felt  and  where 
documents  are  readily  fabricated. 
Sootrugun  v.  Sabitra  Dye,  2  Knapp 
287,  12  Eng.  Reprint  489. 

80.  The  Chinese  Exclusion  Case, 
130  U.  S.  581;  598;  Fong  Yue  Ting 
V.  United  States,  149  U.  S.  698,  730. 

Enslaved  People,  Generally —  It 
is  common  knowledge,  that  en- 
slaved peoples,  develop  an  inordinate 
propensity  for  lying,  and  this  is 
characteristic  of  most  oriental  na- 
tions. This  comes  largely  from  their 
being  subject  to  the  caprice  and 
exactions  of  their  masters  or  su- 
periors, and  having  no  sense  of 
moral  responsibility  to  them  they 
come  to  regard  lying  to  them  as  no 
sin  and  an  habitual  disregard  of  the 
truth  is  thus  engendered.  United 
States  V.  Lee  Huen,  118  Fed.  442, 
464. 

81.  "A  court  is  not  at  liberty 
arbitrarily  and  without  reason  to  re- 
ject or  discredit  the  testimony  of  a 
witness  upon  the  ground  that  he  is 
a  Chinaman,  an  Indian,  a  negro,  or 
a  white  man.  All  people  without 
regard  to  their  race,  color,  creed  or 
country,  whether  rich  or  poor,  stand 
equal  before  the  law."  Woey  Ho  v. 
United  States,  109  Fed.  888,  48  C. 
C.  A.   705. 

82.  See  supra,  III,  9,  D. 

"  Like  the  testimony  of  the  ignor- 
ant class  of  colored  witnesses   gen- 
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for  refusing  to  give  full  weight  and  credit  to  their  testimony.^^ 
d.  Other  Foreigners.  —  The  testimony  of  witnesses  belonging 
to  foreign  races  is  not  to  be  given  less  weight  on  that  account;^* 
indeed  that  very  fact  may  tend  to  explain  apparent  contradictions 
and  uncertainties  in  their  story.®^ 

F.  Insane  Persons.  —  The  weight  of  testimony  offered  by  in- 
sane persons  will  vary  with  and  be  measured  by  the  nature  and 
extent  of  the  trouble  ^from  which  they  are  suffering.^° 

G.  Opium    Eaters   and   Drunkards. — Users    of   opium*^    are 


erally.  it  is  obviously  more  com- 
pliant with  the  wishes  of  their  em- 
ployers than  truthful  for  the  truth's 
sake."  The  Emily  A.  Foote,  73  Fed. 
508,  512. 

83.  In  McDaniel  v.  IMonroe,  63 
S.  C.  307,  41  S.  E.  456,  the  court 
charged  as  follows :  "  If  the  truth 
comes  from  the  lips  of  a  negro  you 
are  bound  to  believe  it  just  as  much 
as  if  it  comes  from  the  lips  of  a 
white   man." 

The  principle  that  the  testimony 
of  a  white  man  shall  prevail  over 
that  of  a  negro  "  can  never  be 
tolerated  in  any  intelligent  and  im- 
partial tribunal  for  the  trial  of  such 
issues,  whether  by  judge  or  jury, 
either  avowedly  or  covertly  by  the 
invention  of  some  pretense  to  dis- 
guise the  operation  of  pure  prej- 
udice on  that  subject."  The  General 
Rucker,   35   Fed.    152. 

84.  See  article  "  Credibility," 
Vol.  Ill,  pp.  755:757-. 

"We  cannot  judicially  affirm  of 
any  race  of  people  of  whatever  color, 
as  St.  Paul  did  of  the  Cretans,  that 
they  were  '  always  liars.' "  Fon- 
ville  V.  State,  91  Ala.  39,  8  So.  688. 

"  The  credibility  of  a  witness  is 
not  to  be  tested  by  the  color  of  the 
witness  or  by  the  race  to  which  he 
belongs."  McDaniel  v.  Monroe,  63 
S.   C.  307,  312,  41    S.   E.  456. 

85.  A  witness  who  was  a  Rus- 
sian who  was  spoken  of  as  "  puzzle- 
headed  ;  did  not  see  things  in  the 
true  perspective,  and  her  story  is 
told  with  incoherence,  possibly  aris- 
ing from  the  poverty  of  her  lan- 
guage." White  V.  St.  Louis  &  M. 
R.  Co.,  202  Mo.  539,  550,  loi  S.  W. 
14. 

"  Where  a  witness  speaks  a  foreign 
language,  the  fact  that  he  does  not 
express   his   meaning   clearly    is    no 
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reason  for  discrediting  his  testi- 
mony." Pickerell  v.  Kunst,  15  111. 
App.  461. 

"  The  testimony  of  foreigners  and 
of  others  who  are  brought  from  a 
distance  to  the  place  of  trial  re- 
quires to  be  scrutinized  with  more 
than  common  caution.  The  tribunal 
before  whom  they  speak  knows  lit- 
tle of  them,  and  they  care  little  for 
it,  and  may  have  no  respect  for  the 
laws  of  the  country  in  which  they 
are  giving  evidence."  United  States 
7'.   Lee    Huen,    118   Fed.    442,   463.  _ 

86.  Jury  may  act  upon  the  testi- 
mony of  an  insane  person,  in  the 
absence  of  testimony  that  his  mind 
is  so  diseased  that  no  reliance  can 
be  placed  upon  it.  Reg.  v.  Hill,  15 
Jur.  (Eng.)  470.  And  see  District 
of    Columbia    v.    Armes,    107    U.    S. 

519- 

Testimony  Received  With  Caution. 

Statements  made  by  an  insane  per- 
son "  must  be  received  with  caution  ; 
and  they  must  be  corroborated  by, 
or  be  construed  with,  the  other  evi- 
dence of  the  facts  in  question." 
Durham  v.  Durham,  10  P.  D.  (Eng.) 

80,   87. 

Testimony  as  to  Facts  Occurring 
During      Temporary      Derangement. 

"  Great  doubt  must  necessarily  at- 
tach itself  to  the  evidence  of  per- 
sons who  having  recovered  from  a 
state  of  insanity  seek  to  testify  to 
facts  occurring  during  its  existence." 
Sarbach   v.   Jones,   20   Kan.   497. 

87.  Dawson   v.    Dawson,    23    Mo. 

App.    169,    173-  ...  ,       r 

"  The  fact  that  the  plamtifif  has  for 
many  years  been  addicted  to  the 
use  of  opium  detracts  largely  from 
her  testimony."  Miller  v.  ]\Iiller, 
43  Iowa  325,  329. 

In  State  v.  King,  88  IMinn.  175, 
180,    92    N.    W.    96s,    the    court    re- 
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held  to  make  unreliable  witnesses,  and  the  same  rule  is  applied 
to  habitual  drunkards.^* 

H.  Criminals.  —  The  weight  of  testimony  coming  from  crim- 
inals or  persons  who  have  ever  been  convicted  of  crime,  is  seriously 
afifected  by  this  circumstance.^'* 

9.  Qualities  of  Witnesses.  — A.  Age.  —  a.  Children.  ~{l.)  in 
General.- — The  evidence  of  children  of  tender  years  is  usually  con- 
sidered not  to  be  of  great  weight,*"*  but  it  is,  of  course,  entitled  to 


fused  to  allow  proof  that  a  wit- 
ness was  a  confirmed  opium  eater, 
and  that  the  use  of  opium  renders 
the  user  unreliable  in  his  statements, 
on  the  ground  that  that  would  be 
entering    into    collateral    issues. 

88.  See  "Credibility,"  Vol.  Ill, 
pp.  755-757,  "  Encyc.  of  Ev.,  1908 
Supp.,"  pp.  360,  361. 

89.  Atherton  v.  British  Am. 
Assur.  Co.,  91  Me.  289,  39  Atl.  1006; 
People  V.  Shea,  147  N.  Y.  78,  96, 
41  N.  E.  505 ;  People  ?'.  Tuczkewitz, 
149  N.  Y.  240,  251,  43  N.  E.  548; 
Leonard  v.  Pope.  27  Mich.  145,  146 
("  very  likely  a  man  who  steals  may 
lie  also  ")  ;  Chicago  &  A.  R.  Co.  v. 
Pratt,  14  111.  App.  346,  349  ("the 
evidence  of  this  witness  is  somewhat 
weakened  by  the  fact  that  he  had 
been  convicted  of  an  infamous 
crime  ")  ;  Lamoureux  v.  New  York, 
etc.  R.  Co.,  169  Mass.  33S,  47  N. 
E.  1009. 

"  It  seems  clear  that  evidence 
tending  to  establish  the  plaintiff's 
guilt  of  the  crime  of  larceny,  .  .  , 
was  as  effectual  an  attack  upon  his 
character  for  truth  as  any  other  im- 
peaching evidence  would  be.  If  it 
be  true  that  he  is  a  man  so  devoid 
of  honesty  and  integrity  as  to  be 
guilty  of  such  offenses,  it  needs  no 
argument  to  show  that  evidence 
coming  from  him  comes  from  a  pol- 
luted source,  and  is  not  to  be  relied 
upon.  The  only  security  for  its 
truth  is  the  chance,  in  the  mind  of 
the  witness,  of  detection  and  pun- 
ishment in  case  he  swears  falsely. 
It  is  bereft  of  the  highest  sanction 
and  greatest  safeguard,  a  good  con- 
science and  an  honest  purpose." 
Tedens  v.  Schumers,  14  111.  App. 
607,  614. 

"  It  cannot  be  doubted  that  a  pre- 
vious criminal  experience  will  de- 
preciate  the  credit   of   a   witness   to 


a  gr,eater  or  less  extent,  in  the  judg- 
ment of  all  persons."  Wilbur  v. 
Flood,   16  Mich.  40. 

Presumption     as     to     Change     in 

Moral    Conditions The    testimony 

of  a  former  criminal  is  weighed 
with  caution,  and  there  "  is  a  strong 
presumption  against  any  sudden 
change  in  the  moral,  as  well  as  the 
mental  and  social  condition  of 
men."  People  v.  Haynes,  55  Barb. 
(N.  Y.)  450,  460. 

Effect  of  Subsequent  Pardon. 
"  It  being  proven  that  the  master  of 
the  McNair  has  been  convicted  of 
an  infamous  crime,  he  is  not  a  wit- 
ness entitled  to  full  credit,"  and  a 
subsequent  pardon  does  not  restore 
it.  Wallamet  R.  T.  Co.  v.  Oregon 
S.   N.   Co.,  29  Fed.   Cas.   No.   17,106. 

Counterfeiter.  —  On  cross-exami- 
nation it  may  be  shown  that  a  wit- 
ness follows  a  nefarious  occupation 
such  as  counterfeiting.  People  v. 
Giblin,  115  N.  Y.  196,  21  N.  E.  1062, 
4  L.  R.  A.  757. 

Violation  of  Municipal  Ordinance 
as  to  speed  limit  for  automobiles, 
may  not  be  shown  to  impeach  a 
witness  by  showing  him  to  be  of 
bad  character  and  a  criminal.  See 
V.  Wormser,  129  App.  Div.  596,  113 
N.    Y.    Supp.    1093. 

90.  See  Von  Salvellergh  v.  Green 
Bay  Tr.  Co.,  132  Wis.  166,  in  N. 
W.  1120;  State  V.  Whittier,  21  Me. 
341. 

"  The  testimony  of  any  child,  how- 
ever truth-loving,  should  be  sifted 
with  care,  mindful  that  it  is  but 
natural  that  it  may  not  comprehend 
as  if  an  adult,  the  duty  and  limi- 
tations of  a  witness  speaking  of 
facts."  People  v.  Donohue,  114  App. 
Div.  830,  100  N.  Y.  Supp.  202. 

"  An  inexperienced  youth,  a  per- 
son of  weak  mind,  great  age  or  in- 
firm     health    .    .     .     will      fail      to 
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such  weight  and  credit  as  the  jury  may  see  fit  to  accord  to  it."^ 
(2.)  Elements  of  Weakness.  —  Young  children  have  not  the  intelli- 
gence and  ability  to  enable  them  to  correctly  describe  what  they 
have  seen  and  heard,"-  and  in  addition  to  this  they  are  peculiarly 
susceptible  to  influence  by  their  surroundings,"'  and  their  testi- 
mony is  likely  to  have  been  prompted  by  what  they  have  heard 
others  say  rather  than  by  what  they  observed  themselves."*     For 


carry  conviction  to  the  mind  against 
the  statements  of  witnesses  of  op- 
posite quahties  and  higher  capacity." 
Whitaker  v.  Parker,  zp  Iowa  585. 

The  credit  of  a  witness  eight  years 
old,  "  which  is  greatly  impaired  by 
his  age,"  is  to  be  judged  of  by  the 
jury  from  the  manner  of  his  testi- 
fying and  other  circumstances.  Com. 
V.   Hutchinson,   10   Mass.   225. 

Testimony  of  a  child  will  not 
overcome  positive  declarations  of  a 
party,  and  the  probabilities  of  the 
case.  Graham  v.  Graham,  50  N.  J. 
Eq.  701,  25  Atl.  358. 

In  People  v.  DeGarmo,  72>  App. 
Div.  46,  76  N.  Y.  Supp.  477,  the 
court  on  appeal  took  notice  of  the 
immature  years  of  the  chief  witness 
as  being  a  fact  to  be  considered  in 
weighing   the   evidence. 

Admissions  of  a  Child .  In  Chi- 
cago City  R.  Co.  V.  Tuohy,  95  111. 
App.  314.  slight  weight  was  attached 
to  admissions  of  plaintiff,  a  boy 
of  six  years,  as  to  the  circum- 
stances under  which  he  lost  his  leg 
by  being  run  over  by  a  street  car. 
"  Any  boy  would  be  likely  to  make 
some  general  answer  to  such  ques- 
tions, and  but  few  boys  of  appellee's 
age  would  take  the  trouble  to  state 
the  details  with  fullness  or  accu- 
racy." 

And  see  Atchison  T.  &  S.  F.  R. 
Co.  V.  Potter,  60  Kan.  808,  58  Pac. 
471,  72  Am.  St.  Rep.  385;  Chicago 
City  R.  Co.  V.  Tuohy,  196  111.  410, 
63  N.  E.  997;  State  V.  Aaron,  4  N. 
J.   L.   263,   280    (confession). 

Unnatural  or  Improbable  story 
should  not  be  believed  where  the 
witness  was  a  child  of  tender  years. 
State  V.  McMillan,  20  Mont.  407,  51 
Pac.   827. 

91.  See  article  '  Infants,"  Vol. 
VII,  p.  282. 

92.  Children  "  do  not  have  that 
degree  of  intelligence  which   is  nec- 
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essary  to  inspire  confidence  in  the 
credibility  of  their  evidence,  as  a 
basis  for  determining  conflicting 
claims  in  a  court  of  justice.  They 
are  too  susceptible  to  surrounding 
influences.  The  diversity  of  opin- 
ion as  to  the  age  at  which  a  child 
may  become  a  competent  witness 
shows  how  small  the  difference  is 
between  the  value  of  the  evidence 
of  a  child  of  four  and  nine,  and  to 
how  little  credit  the  testimony  of 
children  under  nine  is  entitled."  In 
re  Sheehan's  Estate,  139  Pa.  St.  168, 
20  At!.   1003,   1007.  '^ 

See  infra,  III,  9,  D. 

93.  See  Shannon  v.  Swanson,  104 
111.  App.  465,  475;  Masonic  F.  T. 
Assn.    V.   Collins,    no   111.   App.   504. 

Fact  that  a  child  came  from  cus- 
tody of  one  of  the  parties  impor- 
tant. Hays  V.  Hays,  75  Neb.  728, 
106  N.  W.  772,-  See  Pedrick  v.  Ped- 
rick   (N.  J.  Eq.),  3  Atl.  406. 

Fear  of  Parental  Punishment. 
"  I  do  not  attach  much  importance 
to  the  fact  that  she  reiterated  the 
story  under  oath.  If  the  story  was 
a  falsehood,  and  she  was  always 
punished  by  her  parents  for  her  lies, 
it  was  more  childlike  to  adhere  to 
her  falsehood  from  fear  of  parental 
punishment  than  to  confess  it  in  or- 
der to  avert  divine  wrath."  People 
V.  Donohue,  114  App.  Div.  830,  100 
N.  Y.   Supp.  202. 

Reason  Especially  Strong  in  Di- 
vorce Cases. —  Where  in  a  divorce 
case,  the  testimony  of  children  was 
taken  to  support  the  case  of  the 
mother,  attention  was  called  to  the 
fact  that  they  were  separated  from 
the  father  and  under  the  control  of 

the  mother.  C v.  C ,  28  Eng. 

L.  &  Eq.  Cas.  603,  608;  Blake  v. 
Blake,  70  111.  618. 

94.  "  Courts  must  hesitate  to  rely 
upon  the  testimony  of  a  child  of 
such    extreme    youth    and    upon    his 
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these  reasons  their  memory  is  not  to  be  rehed  upon  to  any  great 
extent.**^ 

(3.)  Elements  of  Strength.  —  On  the  other  hand,  there  is  httle  dan- 
ger of  a  child's  story  being  wilfully  false,''"  though  it  is  likely  to  be 
exaggerated,"  and  inaccuracies  in  it  will  nearly  always  be  dis- 
closed by  cross-examination.^^ 

(4.)  In  Divorce  Cases.— In  divorce  proceedings  especially,  courts 
are  loathe  to  act  upon  testimony  of  children,  both  because  of  the 


ability  to  distinguish  between  facts 
known  to  him  and  his  recollection 
of  what  others  in  whom  he  confides 
have  told  him  or  said  in  his  hear- 
ing, and  also  upon  his  ability  to  re- 
member facts  for  so  long  a  time 
after  the  event."  Shannon  v.  Swan- 
son,  104  111-  App.  465,  475  (boy 
seven  years  old  at  time  of  trial  and 
five   when   the    events   occurred). 

Where  it  appeared  that  the  mother 
of  a  boy  of  nine  years  had  talked 
over  the  matter  with  him  the 
day  before  the  trial,  it  was  proper 
for  the  court  to  call  the  attention  of 
the  jury  to  the  youth  of  the  witness 
and  to  the  "  extreme  liabiHty  of  a 
child  to  repeat  what  he  has  heard, 
if  he  has  been  talked  to  about  a 
matter  of  that  kind."  Banks  v.  Con- 
necticut R.  &  L.  Co.,  79  Conn.  116, 
64  Atl.  14. 

The  affidavit  of  a  boy  of  four- 
teen was  full  of  dates  and  other  de- 
tails and  the  court  remarked:  "He 
states  particulars  evidently  not  from 
recollection,  but  which  have  been  im- 
pressed upon  his  mind  from  conver- 
sations with  others."  Parker  v. 
Parker,  12  N.  J.   Eq.  105. 

95.  Shannon  v.  Swanson,  104  111. 
App.  465;  Goering  v.  Outhouse,  95 
111.  346;  Hankinson  v.  Hankinson, 
2>?>  N.  J.  Eq.  66,  71.  But  compare 
Conklin  v.  Conklin,  17  Abb.  Prac. 
(N.    Y.)    20    (note). 

In  speaking  of  the  testimony  of  a 
child,  the  court  said :  "  I  cannot  be- 
lieve that  his  statements  are  cor- 
ruptly false,  but  I  think  it  is  highly 
probable  that  his  memory  under 
the  artful  and  positive  statements 
of  his  father,  has  been  so  wrought 
upon  as  to  have  unconsciously  sub- 
stituted the  occurrences  of  a  prior 
visit  for  those  of  the  last."  Gibbons 
V.  Potter,  30  N.  J.  Eq.  204,  211. 


96.  See  Gibbons  v.  Potter,  30  N. 
J.   Eq.  204,  211. 

The  witness  "  was  a  youth  of  un- 
usual timidity,  who  appeared  to  give 
evidence  in  court,  for  the  first  time 
in  his  life;  and  although  he  was 
kept  on  the  stand  an  uncommon 
length  of  time  and  cross-examined 
by  counsel  till  he  fainted  away,  he 
still,  as  with  his  dying  breath,  ad- 
hered to  this  statement."  Den  ex 
dcm.  Mickle  v.  Matlack,  17  N.  J.  L. 
86,    no. 

In  Gibbons  v.  Potter,  30  N.  J.  Eq. 
204.  211,  the  court  speaks  of  the 
"  natural  inclination  of  the  mind  to 
give  credit  to  the  testimony  of  chil- 
dren." 

"  A  child  may  not  be  able  to  un- 
derstand the  nature  of  an  oath,  and 
yet  be  capable  of  telling  what  he 
saw  and  heard  on  a  particular  oc- 
casion with  entire  accuracy.  .  .  . 
The  old  saying  that  '  fools  and  chil- 
dren always  tell  the  truth'  rests  on 
the  common  observation  that  while 
such  persons  can  tell  what  they  saw 
and  heard,  they  cannot  invent  a 
story  and  stick  to  it  when  closely 
questioned." 

97.  In  People  v.  Donohue,  114 
App.  Div.  830,  100  N.  Y.  Supp.  202, 
the  court  calls  attention  to  the  ex- 
aggerations and  embellishments  that 
are  common  to  the  statements  of 
children  as  witnesses,  and  refers  to 
the  fact  that  they  will  go  on  add- 
ing to  their  stories  in  order  to  ex- 
plain away  inconsistencies. 

98.  "  There  is  of  course  some 
danger  that  a  child  of  tender  years 
may  be  influenced  to  tell  what  is 
not  true.  But  the  inability  of  such 
an  inexperienced  boy  to  keep  up  a 
consistent  false  story  through  the 
various  questionings  of  a  trial  is  a 
pretty  safe  guard  against  any  great 
danger  on  that  head.  He  is  far  more 
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incorrect  notions  which  the  children  may  have  of  the  acts  in  ques- 
tion, the  nature  of  which  they  are  too  young  to  understand.^**  and 
because  of  a  natural  desire  not  to  drag  them  into  the  proceedings.'^ 

(5.)  Contradictions,  —  Contradictions  in  the  testimony  of  children 
are  to  be  expected,^  and  are  even  regarded  as  tending  to 
strengthen  it.^ 

b.  Elderly  Witnesses.  —  After  the  prime  of  life  has  passed/ 
and  as  old  age  approaches,  the  faculties  of  the  human  mind  are 
affected,  and  it  becomes  unsafe  to  rely  upon  the  testimony  of  such 
a  witness.^  The  memory  is  usually  the  first  faculty  to  be  affected,^ 
and  recent  events  are  the  first  to  be  forgotten.'^ 


likel}'  to  answer  wrongly  from  not 
fully  understanding  questions  put  to 
him  than  from  deliberate  falsehood." 
McGuire  v.  People,  44  Mich.  286,  6 
N.  W.  669,  38  Am.  Rep.  265. 

99.  "  The  evidence  of  such  chil- 
dren to  acts  which  will  naturally  be 
construed  by  their  prepossessions 
and  immature  and  incorrect  notions, 
is  of  very  slight  value,  even  when 
honestly  called  out  and  given,  and 
is  easily  shaped  and  perverted  if  a 
dishonest  father  shall  be  so  inclined. 
We  shall  not  grant  a  divorce  upon 
such  evidence  unsupported."  Crown- 
er  V.  Crowner,  44  Mich.  180,  6  N. 
W.  198,  38  Am.  Rep.  245  (children 
twelve  years  old). 

!•  "  We  think  it  exceedingly  un- 
safe to  grant  a  divorce  on  the  testi- 
mony of  such  children,  and  are  not. 
disposed  to  encourage  a  practice  of 
such  evil  tendency  as  the  calling  of 
them  as  witnesses  against  their 
mother  for  such  a  purpose,  and  at 
such  an  age."  Kneale  v.  Kneale, 
28  Mich.   344. 

2.  Barnard  v.  State,  88  Wis.  656, 
60  N.  W.  1058;  State  V.  Gordon, 
199  Mo.  561,  574,  98  S.  W.  39; 
IMathis  V.  State,  18  Ga.  343. 

Contradictory  testimony  of  a  lit- 
tle boy  may  be  "  accounted  for  by 
the  inexperience  of  a  child,  and  the 
sharp  fire  of  cross-examination  to 
which  he  was  subjected."  Mathis  v. 
State,  18  Ga.  343. 

A  child  of  six  years  contradicted 
herself  to  a  certain  extent.  The 
court  said :  "  It  is  not  very  much  to 
be  wondered  at  that  a  child  less 
than  six  years  of  age  should  testify 
as  the  one  in  question  did,  under  the 
circumstances,  intending  to  relate 
just   what   happened."     Van   Salvel- 
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lergh   V.    Green    Bay   Tr.     Co.,     132 
Wis.   166,   III   N.  W.  1 120. 

3.  Beck  V.    People,    115   111.   App. 

19. 

4.  The  witness  "  is  in  the  prime 
of  life,  of  sound  mind  and  memory, 
and  therefore,  likely  to  remember 
the  important  details  of  a  business 
in  which  he  has  been  engaged  for 
over  twenty  years."  National  Cas- 
ket Co.  V.  Stolts,  157  Fed.  392,  85 
C.  C.  A.  300. 

5.  Waterhouse  v.  Lee,  10  Grant 
Ch.  (U.  C.)  176,  188;  Harris  v. 
Frank,  81  Cal.  280,  285,  22  Pac.  856. 

"  He  is  now  an  aged  man  and 
from  forgetfulness,  interest  or  other 
cause,  his  testimony  is  unreliable." 
Brown  v.  Mutual  Ben.  L.  Ins.  Co., 
32   N.   J.   Eq.  809. 

"  Considering  her  age  and  igno- 
rance, if  she  had  attempted  to  give 
her  recollection  of  her  dealings  with 
the  defendant,  it  is  not  probable 
her  evidence  would  have  been  en- 
titled to  much  consideration  or 
weight."  Lyons  v.  Van  Riper,  26 
N.  J.   Eq.  ^Z7,  344- 

6.  See  Williams  v.  Champion,  39 
N.  J.  Eq.  350;  Kent  v.  Lasley,  24 
Wis.  654;  Sutton  V.  Sutton,  5  Har. 
(Del.)    459. 

"  The  memory  is  the  first  faculty 
to  wane  in  the  progress  of  age.  Its 
acquisitive  power  fails  more  than  its 
retentive.  Its  weakness  is  shown 
not  so  much  in  forgetting  old,  as 
in  not  holding  recent  facts." 
Bleecker  v.  Lynch,  i  Bradf.  (N.  Y.) 
458>  466. 

7.  Boylan  v.  Meeker,  28  N.  J.  L. 
274,  426;  McClaskey  v.  Barr,  54  Fed. 
781 ;  In  re  American  Board,  102  Me. 
72,  66  Atl.  215,  224;  In  re  Ames' 
Will,     40     Or.     495,     504,     67     Pac. 


IVHIGHT  AND  liffUCT  OP  BVIDBNCE. 


165 


B.  S^x.  —  There  is  no  judicial  sanction  for  a  rule  of  law  which 
would  give  less  weight  to  the  testimony  of  women  than  to  the 
testimony  of  men,^  although  the  superior  reasoning  power  of  men 
has  been  noticed;''  and  women  are  more  affected  and  embarrassed 
by  the  novelty  of  their  situation  as  witnesses/'' 

Memory  of  a  Woman  as  to  the  events  surrounding  her  marriage 
seldom  fails.^^ 

C.  Moral  Character. — a.  In  General.  —  It  is  well  established 
tiiat  the  veracity  of  a  witness  is  not  necessarily  dependent  upon 
his  good  moral  character/-  but  in  many  jurisdictions  proof  of  bad 


7^,7;    Clark  v.    Fisher,    i    Paige    (N. 
Y.)    171. 

"  His  memory  became  unretentive 
of  recent  occurrences,  and,  as 
usually  happens  in  such  cases,  his 
mind  was  constantly  recurring  to 
the  incidents  of  early  life.  It  is  one 
of  the  compensations  of  age,  that 
when  current  events  cease  to  im- 
print themselves  upon  the  memory, 
those  of  former  years  are  often  re- 
produced with  the  freshness  of  first 
impression  and  become  the  leading 
topics  of  reflection  and  conversa- 
tion." Clapp  V.  Fullerton,  34  N.  Y. 
190,  ig8. 

"  The  testatrix  in  the  latter  part 
of  her  life,  gave  evidence  of  the 
usual  concomitant  of  age  (the  ab- 
sence of  which  would  be  surprising) 
a  loss  of  memory  as  to  recent  oc- 
currences." Eddy's  Case,  22  N.  J. 
Eq.   701. 

Although  the  tendency  is  for  aged 
people  to  forget  recent  transactions, 
where  they  take  especial  interest  in  a 
recent  event,  and  profess  to  remem- 
ber it,  the  confidence  due  them  is  not 
to  be  diminished  on  account  of  their 
age.  Bentley  v.  Phelps,  2  Woodb.  & 
M.  426.  3  Fed.  Cas.   No.   1.331. 

8.  "  In  my  experience,  women  are 
as  reliable  witnesses  as  men,  and 
often  give  better  testimony  on  some 
points."  Napier  v.  Ferguson,  18  N. 
Bruns.  415,  430. 

"  There  was  one  witness  in  this 
case  whose  testimony  was,  to  my 
mind,  a  gem.  Every  word  that  fell 
from  that  woman's  lips  I  believe  was 
golden  truth."  /;;  re  Kiedaisch's 
Will,   13  N.  Y.   Supp.  255,  260. 

Evidence  of  a  woman  was  believed 
rather  than  that  of  a  man  on  points 
in  issue.  Clark  v.  Clark,  52  N.  J. 
Eq.  650,  30  Atl.  81. 


9-  "  The  testimony  of  women  is 
weighed  with  caution  and  allowances 
made  for  them  differently  from 
that  of  men,  but  never  with  the 
slightest  suspicion  that  they  are  not 
as  truthful,"  referring  to  the  superior 
reasoning  power  m  men  and  the 
greater  instinct  in  women.  Gaines 
V.  Relf,  12  How.  (U.  S.)  472,  557. 

10.  Thayer  v.  Hart,  20  Fed.  693. 

Contradictions  in  a  woman's  tes- 
timony was  explained  by  the  court  ^ 
as  being  probably  due  to  "the  con-* 
fusion  common  to  her  sex  in  the  un- 
usual position  of  a  witness  in 
court."  Carson's  Appeal,  59  Pa.  St. 
493.    S04. 

11.  "  A  woman  is  not  likely  to 
forget  when  and  where  she  was  mar- 
ried, whether  according  to  the  forms 
of  law  or  otherwise."  Holmes  v. 
Holmes,  i  Sawy.  99,  12  Fed.  Cas. 
No.  6,638. 

"  Singular "  that  a  woman  should 
forget  the  town  where  she  was  mar- 
ried." Harter  v.  People,  204  111. 
158,  68  N.  E.  447-  And  see  Harrer 
V.  Wallner,  80  111.  197. 

12.  Tedens  v.  Schumers,  112  111. 
263.  267;  Boon  V.  Weathered's 
Admr.,  23  Tex.  675,  684. 

"All  experience  shows  that  the 
general  characters  of  many  men  are 
bad,  in  the  common  acceptation  of 
the  word,  while  their  veracity  is  un- 
impeachable. Indeed,  most  men 
term  that  man's  general  character 
bad,  who  has  some  one  cardinal 
vice,  although  in  other  respects  he 
may  be  irreproachable."  Gilbert  v. 
Sheldon,  13  Barb.    (N.  Y.)   623,  626. 

"  With  many,  telling  the  truth  is 
a  habit  and  a  principle  which  they 
adhere  to  always,  though  they  may 
indulge       in       drinking,       swearing. 
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moral  character  is  allowed  to  be  made/^  and  will  seriously  afifect 
the  weight  given  to  the  witness's  testimony.^'* 

b.  Prostitutes.  —  The  testimony  of  unchaste  women/^  or  of  ad- 
mitted   prostitutes,    while    competent,"    is    usually    regarded    with 


gambling,  roystering,  or  making 
close  bargains.  With  others  lying 
is  the  habit  or  principle,  and  if  ele- 
vated to  be  senators,  or  legislators, 
or  made  church  members  or  dea- 
cons, it  does  not  always  reform 
them."  Atwood  v.  Impson,  20  N. 
J.   Eq.   150,   157. 

"  A  man  may  indulge  in  many 
vices  to  such  an  extent  as  to  de- 
stroy his  general  character,  yet  his 
truthfulness  and  veracity  may  be  ab- 
solutely unimpeachable."  Holton  v. 
Davis,  108  Fed.  138,  168,  47  C.  C. 
A.  246. 

13.  See  article  "  Character," 
Vol.   Ill,  pp.   23-25. 

14.  People  v.  Rector,  19  Wend. 
(N.  Y.)  569,  586.  613;  Shepard  v. 
Parker,  36  N.  Y.  517;  Wright  v. 
Paige,  36  Barb.  (N.  Y.)  438,  446; 
State  V.  Smith,  7  Vt.  141,  I43- 

"  Vicious  habits  of  whatever  kind, 
sear  the  conscience,  and  prepare 
those  who  practice  them  for  the 
easy  utterance  of  falsehood."  Peo- 
ple V.  Blakelev,  4  Park.  Crim.  (N. 
Y.)   176,  182. 

Where  witnesses  admitted  their 
own  immoral  habits,  the  courts  said : 
"It  is  fit  that  courts  should  scru- 
tinize such  with  great  caution.  It  is 
just  to  refuse  credit  to  them  where 
important  interests  are  at  stake,  and 
they  stand  contradicted  by  other  tes- 
timony. .  .  .  Witnesses  who  in- 
terlard their  testimony  with  state- 
ments such  as  are  found  in  this_  rec- 
ord, but  photograph  their  own  ideas 
of  conscience,  of  right,  and  of  truth." 
Waddingham  v,  Waddingham,  21 
Mo.  App.  609,  621. 

"  Men  and  women  whose  lives  in- 
dicate an  abandonment,  or  lack  of 
moral  principles,  and  show  them  to 
be  lewd  and  debased  characters, 
void  of  shame  or  decency,  have  not 
usually  a  great  respect  for  the  truth, 
or  the  sanctity  of  an  oath."  Osborne 
V.  Seligman,  39  Misc.  811,  81  N.  Y. 
Supp.   346. 

The  testimony  was  "subject  to  the 
discredit  which  attaches  to  a  person 


engaged  in  a  scheme  to  defraud  his 
creditors."  Munoz  v.  Wilson,  iii 
N.  Y.  295,  18  N.  E.  855. 

"  Another  reason  for  discrediting 
him  is  his  own  disclosure  of  an  act 
which  exhibits  moral  turpitude  in 
himself,  especially  such  an  act  as 
falls  under  the  denomination  of 
criimn  falsi."  McDaniel  v.  Walker, 
29  Ga.  266. 

Knowledge  of  Past  History  of  a 
witness  is  very  desirable  to  enable 
the  jury  to  determine  the  weight  his 
testimony  is  entitled  to.  Wilbur  v. 
Flood,   16  Mich.  40. 

15.  See  People  v.  Mills,  94  Mich. 
630,  637,  54  N.  W.  488.  And  see 
article  "  Character,"  Vol.  Ill,  pp. 
25.  26. 

"  If  a  female  witness  admits  her- 
self to  have  broken  down  those  bar- 
riers which  the  virtue  and  religion 
of  every  civilized  country  have 
reared  for  her  improvement  and  pro- 
tection, her  oath  would  be  of  little 
value  before  a  jury  of  intelligent 
men."     Shepard  v.  Parker,  36  N.  Y. 

517.  .       ^ 

Want  of  chastity  is  not  of  itself 
enough  to  destroy  a  witness'  credi- 
bility.    State  V.  Larkin,  11  Nev.  314, 

330. 

Compare  Weight  of  Testimony  of 
Impure  Men  and  Women — .  "It  must 
not  be  forgotten  that  as  the  world 
goes  and  is,  the  sin  of  incontinence 
in  a  man  is  compatible  with  the 
virtue  of  veracity,  while  in  the  case 
of  a  woman,  common  opinion  is 
otherwise.  Nor  is  it  intended  by 
this  suggestion  to  palliate  or  excuse 
the  want  of  chastity  in  the  one  sex 
more  than  the  other,  but  only  in  es- 
timating the  relative  value  of  the 
oath  of  these  parties,  to  give  the 
proper  weight  to  the  fact  founded 
on  common  experience,  that  inconti- 
nence in  a  man  does  not  usually 
imply  the  moral  degradation  and  in- 
sensibility that  it  does  in  a  woman." 
Sharon  v.  Hill,  26  Fed.  337,  360. 

16.  Evidence  of  a  prostitute  is 
competent,  "  however  much  the  fact 
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suspicion/^  especially  in  divorce  cases/^  and  a  like  suspicion  at- 
taches to  the  testimony  of  the  proprietor  of  a  brotheP"  and  the 
servants  employed  there.-*' 

D.  Inte:llige;nce^.  —  One  of  the  fundamental  elements  to  be 
considered  in  weighing  testimony  is  the  intelligence  or  ignorance 
of  the  witness,-^  though  it  is  manifest  that  the  nature  of  the  point 


shown  may  have  affected  her  cred- 
ibiHty."  State  v.  Hill,  45  Wash. 
694,  89  Pac.  160. 

17.  State  V.  Smith,  7  Vt.  141; 
Sutcliffe  V.  Traveling  Men's  Assn., 
119  Iowa  220,  223,  93  N.  W.  90,  97 
Am.   St.  Rep.  298. 

"The  experience  of  courts  warns 
them  to  scan  with  caution  and  view 
with  suspicion  the  testimony  of 
abandoned  women.  As  a  class, 
their  testimony  is  peculiarly  and 
especially  unreliable."  Bailus  v. 
State,    16   Ohio   C.    C.   226,   239. 

18.  Mott  V.  Mott,  3  App.  Div. 
532,  38  N.  Y.  Supp.  261. 

"  We  agree  with  the  learned 
judges  of  the  General  Term  in  their 
low  estimate  of  the  value  in  divorce 
cases  of  the  evidence  of  prostitutes 
and  private  detectives."  Moller  v. 
Moller,  IIS  N.  Y.  466,  22  N.  E.  169. 

Where  the  charge  in  a  divorce 
case  was  adultery,  the  court  said' 
"the  female  belongs  to  the  lowest 
grade  of  prostitutes,"  and  her  evi- 
dence was  to  be  "  received  with  dis- 
trust and  weighed  with  caution." 
Adams  v.  Adams,  17  N.  J.  Eq.  324. 

"  All  of  the  petitioner's  witnesses, 
who  give  evidence  tending  to  prove 
that  his  wife  is  an  adulteress,  are 
persons  of  questionable  character; 
they  either  lead  lewd  lives  or  en- 
gage in  unlawful  practices ;  they  be- 
long to  the  class  of  persons  whom 
it  is  possible  to  corrupt,  and  the 
testimony  of  every  one  of  them  is, 
in  some  one  or  more  material  re- 
spects, improbable  and  unnatural." 
Fuller  V.  Fuller,  41  N.  J.  Eq.  460, 
5  Atl.   725. 

Rule  that  the  evidence  of  prosti- 
tutes in  divorce  actions  should  re- 
ceive some  corroboration  is  not  a 
rule  of  evidence,  but  one  for  the 
guidance  of  the  judicial  conscience. 
Winston  v.  Winston,  165  N.  Y.  553, 
59   N.   E.   273. 

19.  Mott  V.  Mott,  3  App.  Div. 
532,  38  N.  Y.   Supp.  261,  264. 


20.  Piatt  V.  Piatt,  5  Daly  (N. 
Y.)  295.  And  see  Wagoner  v.  Wag- 
oned (Md.),  10  Atl.  221. 

21.  Canada.  —  Brouse  v.  Stay- 
ner,   16  Grant  Ch.  553,  558. 

United  States.  —  In  re  Leslie,  119 
Fed.  406,  411;  Universal  Winding 
Co.  V.  Willimantic  Linen  Co.,  82 
Fed.  228,  236;  The  Rhode  Island, 
20  Fed.  Cas.  No.  ii,745,  p.  651 
("  Mr.  Schuyler,  a  most  intelligent 
witness");  Shelp  v.  United  States, 
81   Fed.  694,  26  C.   C.  A.  570. 

Illinois.  —  Shevalier  v.  Seager,  121 
111.  564,  13  N.  E.  499;  Chicago,  etc. 
R.  Co.  V.  Dickson,  63  111.  151 ;  Man- 
ufacturers' Fuel  Co.  V.  White,  228 
111.  187,  81  N.  E.  841;  First  Nat. 
Bank  v.   Myers,  83  111.  507. 

Indiana.  —  Stephenson  v.  Arnold, 
89    Ind.   426. 

lozva.  —  Madden  v.  Coal  Co.,  133 
Iowa  699,  III  N.  W.  57;  Whitaker 
V.  Parker,  42  Iowa  585. 

Maine.  — ■  Grant  v.  Bradstreet,  87 
Me.  583,  603,  33  Atl.   165. 

Michigan.  — Wilcoyi  v.  Hill,  il 
Mich.    256,    261. 

New  Hampshire.  —  Fames  v. 
Fames,  41   N.  H.  177,  179. 

Neiv  Jersey.  —  Midmer  v.  Mid- 
mer's  Exrs.,  26  N.  J.  Eq.  299,  306; 
Fluck  V.  Rea,  51  N.  J.  Eq.  233,  27 
Atl.    636. 

Nezu  York.  —  People  v.  Rector,  19 
Wend.  569,  610;  Cornwell  v.  Riker, 
2  Dem.  354,  372;  Ferrie  v.  Public 
Admr.,  4   Bradf.   28,   71. 

Wisconsin.  —  Kent  v.  Lasley,  24 
Wis.    654. 

"  From  time  immemorial,  in  gen- 
eral, statements  to  jurors  as  to  the 
things  which  they  may  take  into 
consideration  in  determining  what 
witnesses  are  the  more  credible,  ap- 
parent intelligence  or  lack  of  intel- 
ligence has  been  one  of  the  things 
frequently  mentioned."  North  Chi- 
cago St.  R.  Co.  V.  Wellner,  105  111. 
App.  652,   655. 

A  witness  appeared  to  be  a  man 
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in    issue   will   have   a    considerable   bearing   upon   the   question.-' 
E.  Irresponsibility.  —  More   weight  is  accorded  to  the  testi- 
mony of  witnesses  who  occupy  respectable  and  responsible  posi- 
tions  in   society,^"   at  least   when   their  own   interests   are   not   at 


of  very  little  mentality,  and  the 
court  observed :  "  That,  of  course, 
does  not  justify  even  the  intimation 
that  he  does  not  tell  the  truth,  but 
it  does  justify  the  court  in  saying 
that  his  evidence  should  not  be  alone 
accepted  against  the  testimony  of 
manv  others."  Griffin  v.  Jersey  City, 
etc.  R.  Co.,  73  N.  J.  L.  389,  393,  63 
Atl.   863. 

"  The  testimony  of  a  single,  hon- 
est, intelligent  witness  respecting  a 
matter  of  judgment,  is  entitled  to 
more  weight  and  credit  than  the 
testimony  of  many  ignorant  or  un- 
scrupulous witnesses."  Shevalier  v. 
Seager,  121  111.  564,  13  N.  E.  499- 

Reasons  for  Distrust.  —  "  It  is  fur- 
ther to  be  observed  that  witnesses, 
and  particularly  ignorant  and  illit- 
erate witnesses,  must  always  be  lia- 
ble to  give  imperfect  or  erroneous 
evidence,  even  when  orally  exam- 
ined in  open  court.  The  novelty  of 
the  situation,  the  agitation  and  hurry 
which  accompany  it,  the  cajolery  or 
intimidation  to  which  the  witness 
may  be  subjected,  the  want  of  ques- 
tions calculated  to  excite  those 
recollections  which  might  clear  up 
every  difficulty,  and  the  confusion 
occasioned  by  cross-examination  as 
it  is  too  often  conducted,  may  give 
rise  to  important  errors  and  omis- 
sions." Johnston  v.  Todd,  5  Beav. 
(Eng.)    597. 

Liability  to  Influence Ignorant 

persons  are  usually  "  in  a  situation 
in  society  peculiarly  liable  to  influ- 
ence from  others."  Bernard  v.  Ash- 
ley, Hempst.  665,  3  Fed.  Cas.  No. 
1,346. 

22.  A  negro  witness  testified  that 
he  was  117  years  old,  but  his  credi- 
bility was  held  not  to  be  affected. 
"  It  is  to  be  remembered  that  they 
are  old  slaves,  who  knew  but  little 
about  dates,  time,  or  numbers,  but 
who  can  remember  events  with  ac- 
curacy." Davis  V.  Meaux,  15  Ky. 
L.  Rep.  308.  22  S.  W.  324. 

In  Patent  Cases  more  than  com- 
mon intelligence  would   seem  to  be 
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necessary  in  a  witness  to  call  for 
belief  in  him  on  many  technical 
issues.  New  York  Grape  Sugar  Co. 
V.  American  Sugar  Co.,  35  Fed.  212, 
216. 

Principle  Not  to  be  Abused .  Re- 
liance on  differences  of  intelligence 
and  moral  stamina  in  witnesses 
must  never  be  used  as  a  cloak  to 
cover  an  appeal  to  race  prejudice. 
The  General  Rucker,  35  Fed.   152. 

23.  Latham  v.  Latham,  30  Gratt. 
(Va.)  307,  315  (social  position  to  be 
considered). 

"  And  it  must  also  be  remembered 
that  the  plaintiff  is  a  person  of  long 
standing  and  commanding  position 
in  this  community,  of  large  fortune 
and  manifold  business  and  social  re- 
lations, and  is  therefore  so  far, 
and  by  all  that  these  imply,  spe- 
cially bound  to  speak  the  truth,  and 
responsible  for  the  correctness  of  his 
statements;  and  all  this,  over  and 
.beyond  the  moral  obligation  arising 
from  the  divine  injunction  not  to 
bear  false  witness,  or  the  fear  of  the 
penalty  attached  by  human  law  to 
the  crime  of  perjury.  On  the  other 
hand,  the  defendant  is  a  compara- 
tively obscure  and  unimportant  per- 
son, without  property  or  position  in 
the  world.  .  .  .  And  by  this 
nothing  more  is  meant  than  that 
while  a  poor  and  obscure  person 
may  be  naturally  and  at  heart  as 
truthful  as  a  rich  and  prominent 
one,  and  even  more  so,  nevertheless, 
other  things  being  equal,  property 
and  position  are  in  themselves  some 
certain  guaranty  of  truth  in  their 
possessor,  for  the  reason,  if  none 
other,  that  he  is  thereby  rendered 
more  liable  and  vulnerable  to  at- 
tack on  account  of  any  public  moral 
delinquency,  and  has  more  to  lose  if 
found  or  thought  guilty  thereof 
than  one  wholly  wanting  in  those 
particulars."  Sharon  v.  Hill,  26 
Fed.    337,    361. 

Agents  and  Peddlers —  In  Davis 
Sew.  IMach.  Co.  v.  Dunbar,  29  W. 
Va.  617,  623,  2  S.   E.  91,  the  court 
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stake,  than  to  those  who  are  mere  vagabonds  and  idlers.^* 
F.  Falsehood  and  Perjury.  —  a.  In  General.  —  The  use  of  the 
maxim  "  he  who  speaks  falsely  on  one  point  will  speak  falsely 
upon  all  "  has  been  deprecated,  as  the  statement  in  this  bold  form 
is  inaccurate  and  misleading.-'^^  Not  only  does  no  such  principle 
exist  as  a  rule  of  law,"*^  but  it  is  notoriously  untrue  in  point  of 


refused  to  indorse  the  facetious  re- 
mark of  counsel  to  the  effect  that 
"  in  the  earlier  works  on  evidence 
treating  of  the  credibility,  character, 
infamy,  and  general  truthfuhiess  of 
witnesses,  it  is  true  that  sewing  ma- 
chine agents,  lightning  rod  and  pat- 
ent right  peddlers  are  not  specifi- 
cally named  as  prima  facie  unworthy 
of  belief;  but  it  must  be  remembered, 
these  are  avocations  of  compara- 
tively recent  origin  and  were  un- 
known to  and  never  dreamed  of  by 
writers  of  old  standard  works  on 
evidence." 

24.  McClung  V.  McClung,  40 
Mich.  493,  498.  And  see  Wilbur  v. 
Flood,  16  Mich.  40. 
As  to  Seamen,  see  infra,  III,  8,  C. 
Not  one  of  the  witnesses  "  seems 
to  have  been  a  steady  worker  at 
anything  other  than  frequenting  sa- 
loons and  passing  his  time  in  such 
pursuits  as  are  usually  followed 
there."  People  v.  Shea,  147  N.  Y. 
78,  97,  41   N.  E.   S05. 

Negro     Minstrel     Credited "  It 

has  been  suggested  to  you  that  the 
fact  that  Girard  was  a  negro  min- 
strel ought  to  discredit  his  evidence. 
I  know  of  no  rule  of  law  to  justify 
such  a  proposition.  All  men,  until 
some  reason  to  the  contrary  is 
shown,  are  presumed  in  law  worthy 
of  belief.  The  business  in  which  a 
person  is  engaged,  if  it  be  an  hon- 
est one,  ought  not  to  discredit  him, 
no  matter  how  humble  it  may  be." 
Robinson  v.  Gallier,  2  Woods  178, 
20  Fed.  Cas.  No.  11,9510,  p.  loio. 

Witness     a     Stranger "If     the 

witness  be  a  total  stranger  in  the 
community  where  called  and  to  the 
party  against  whom  he  gives  evi- 
dence, and  such  evidence  relates  to 
an  alleged  fact  of  which  several  ob- 
tainable witnesses  may  and  must 
know,  but  as  to  the  existence  or 
non-existence  of  which  no  other 
person  gives  testimony,  this  circum- 
stance  alone  may  justify   the  court 


in  refusing  to  find  that  the  alleged 
fact  has  been  established  to  its  sat- 
isfaction." United  States  v.  Lee 
Huen,    118  Fed.  442,  458. 

25.  Wigmore  on  Ev.,  Vol.  II, 
§  1008. 

And  see  Grand  Rapids  &  I.  R.  Co. 
V.  Martin,  41  Mich.  667,  3  N.  W. 
173.  where  the  court  says :  "  It  is 
well  to  suggest  that  while  these 
cautions  are  very  proper  cautions, 
they  belong  to  fact  and  not  to  law. 
So  long  as  juries  must  determine 
for  themselves  what  force  to  give 
to  testimony  and  are  not  bound  to 
reject  testimony  entirely,  even 
though  they  believe  some  of  it  wil- 
fully false,  such  suggestions  must 
be  very  guarded  or  they  may  be- 
come erroneous  and  misleading. 
Courts  are  not  compelled  to  dwell 
upon   or   enlarge    upon    them." 

26.  Lewis  V.  Hogdon,  17  Me. 
267. 

"  There  has  never  been  any  posi- 
tive rule  of  law,  which  excluded 
evidence  from  consideration  en- 
tirely, on  account  of  the  wilful 
falsehood  of  a  witness  as  to  some 
I)ortions  of  his  testimony.  Such 
disregard  of  his  oath  is  enough  to 
justify  the  belief  that  the  witness 
is  capable  of  any  amount  of  falsi- 
fication, and  to  make  it  no  more 
than  prudent  to  regard  all  that  he 
says  with  strong  suspicion,  and  to 
place  no  reliance  on  his  mere  state- 
ments; but  when  testimony  is  once 
before  the  jury,  the  weight  and 
credibility  of  every  portion  of  it  is 
for  them  and  not  for  the  court  to 
determine."  Knowles  v.  People,  15 
Mich   408. 

"  The  maxim  '  falsus  in  uno, 
falsus  in  omnibus'  ...  is  not  a 
mandatory  rule  of  evidence,  but  is 
rather  a  permissible  inference  that 
the  jury  may  or  may  not  draw 
when  convinced  that  an  attempt  has 
been  made  by  a  witness  to  mislead 
them     in     some     material     respect." 
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fact^''  and  invades  the  province  of  the  jury  to  determine  credibility.-^ 
b.  Extent  of  Principle. — ■(!.)  False  Witness  May  Be  Disregarded. 
Although  a  few  of  the  earlier  cases  held  that  the  testimony  of  a 
witness  wilfully  false  as  to  a  material  matter-^  should  be  entirely 
disregarded  by  the  jury,^*^  it  is  now  generally  held  that  the  jury 
should  be  instructed^^  that  they  may  disregard^^  \-^\^  testimony,  but 


Addis  V.  Rushmore,  74  N.  J.  L.  649, 
65  Atl.  1036. 

A  witness  who  admits  that  she 
previously  swore  falsely  upon  the 
particular  point  is  not  incompetent, 
but  the  jury  may  disbelieve  her. 
King  V.   Teal,   11    East    (Eng.)    307. 

27.  "The  facts  which  a  witness 
may  utter  may  be  many.  In  rela- 
tion to  each  fact,  its  conformity  or 
disconformity  with  truth  will  de- 
pend upon  the  clear  amount  of  the 
aggregate  force  of  interests  acting 
upon  the  mind  of  the  witness  as  to 
each  separate  fact.  The  witness 
may  be  exposed  to  the  action  of  a 
different  class  of  motives  as  to  the 
several  facts  to  which  his  testimony 
may  relate.  It  is  obvious,  therefore, 
that  of  the  testimony  of  the  same 
witness  part  may  be  true  and  re- 
liable and  part  false  and  menda- 
cious."    Parsons  v.  Huff,  41  Me.  410. 

28.  Terry    v.    State,    13    Ind.    70. 

"  When  competent  evidence  is  be- 
fore the  jury,  the  degree  of  faith 
to  be  reposed  in  it,  its  effect  in 
producing  conviction,  cannot  be 
governed  by  any  abstract  and  in- 
flexible rule."  Com.  v.  Wood,  97 
Mass.  225. 

"  It  would  not  be  correct  in  law 
to  say  that  if  the  plaintiff  as  a  wit- 
ness was  found  to  be  false  in  any 
part  of  her  evidence  then  the  pre- 
sumption would  be  that  she  was 
false  in  all.  Her  credibility  as  a 
witness  was  wholly  for  the  jury 
before  whom  she  had  given  her  evi- 
dence." Root  V.  Boston  El.  R.  Co., 
183  Mass.  418,  67  N.  E.  365;  Com. 
V.  Reed,  162  Mass.  215,  38  N.  E.  364. 

"  The  credit  due  to  witnesses  is  a 
subject  for  the  jury,  and  there  is 
no  rule  which  dictates  the  entire 
discredit  of  a  witness  who  varies  in 
his  statements,  unless  the  contradic- 
tion be  satisfactorily  explained  by 
himself."  Miller  v.  Stem,  12  Pa.  St. 
383. 
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29.  See  article  "  Credibility," 
Vol.  Ill,  pp.  777-779- 

30.  Kansas.  —  Campbell  v.  State, 
3   Kan.  486,  496;    Hale  v.   Rawallie, 

8  Kan.  136,  142;  Gannon  v.  Stev- 
ens, 13  Kan.  461  (all  overruled  in 
Shellabarger  v.   Nafus,   15  Kan.  547, 

554)- 

Nebraska.  —  Dell   v.   Oppenheimer, 

9  Neb.  454,  4  N.  W.  51  (but  see 
Titteringtou  z:  State,  75  Neb.  153, 
106  N.  W.  421). 

New  York.  —  People  v.  Evans,  40 
N.  Y.  I ;  Dunlop  v.  Patterson,  5 
Cow.  243  (but  see  Dunn  v.  People, 
29  N.  Y.  523). 

"  What  ground  of  judicial  belief 
can  there  be  left  when  the  party 
has  shown  such  gross  insensibility 
to  the  difference  between  right  and 
wrong,  between  truth  and  false- 
hood?" The  Santissima  Trinidad, 
7  Wheat.   (U.  S.)  283,  339. 

In  Stoffer  v.  State,  15  Ohio  St. 
47,  54,  the  court  speaks  of  the  max- 
im as  raising  a  presumption  of  law, 
juris  et  de  jure,  that  such  a  witness 
should  be  deemed  wholly  unworthy 
of  credit  and  that  partial  or  frac- 
tional  credit  should  not  be  given. 

31.  But  the  court  should  never 
pick  out  the  testimony  of  a  particu- 
lar witness  and  charge  that  if  his 
testimony  is  false  to  disregard  it  en- 
tirelv.  State  v.  Stout,  31  Mo.  406. 
But  'see  Heddle  v.  City  Elec.  R.  Co., 
112  Mich  547,  70  N.  W.  1096. 

Instructions  for  the  plaintiff  that 
jur3'  may  disbelieve  a  false  witness 
is  improper  where  the  only  witness 
for  the  defendant  is  uncontradicted 
and  his  testimony  is  not  improbable. 
Louisville,  etc.  R.  Co.  v.  Tate,  70 
Miss.  348,   12  So.  333. 

It  has  also  been  held  that  any  in- 
struction in  relation  to  this  matter 
is  improper  as  being  upon  the  weight 
of  evidence.  State  v.  Musgrave,  43 
W.  V.  672,  28  S.  E.  813;  State  v. 
Thompson,  21  W.  Va.  741. 

32.  In     California      (Code     Civ. 
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need  not  necessarily  do  so,^^  but  may  give  it  such  weight  as  they 
deem  proper.^* 

(2.)  In  Case   of   Corroboration. . —  In   some  jurisdictions   the   rule   is 
said  to  be  that  the  witness'  testimony  must^^'  or  may  be^*^  disre- 


Proc.  §2061),  Montana  (Code  Civ. 
Proc.  189s,  §3390)  and  Oregon 
(Code  Civ.  Proc.  1892,  §845)  the 
statutory  provision  is  to  the  effect 
that  the  testimony  is  to  be  "  dis- 
trusted." See  People  v.  Lon  Yeck, 
123  Cal.  246.  55  Pac.  984;  Ex  parte 
Vandiveer,  4  Cal.  App.  650,  88  Pac. 
993 ;  People  v.  Stevens,  141  Cal.  488, 
75   Pac.   62. 

33.  United  States.  — ^Mty  v.  St. 
Paul  F.  &  M.  Ins.,  9  Biss.  31, 
22  Fed.  Cas.  No.  12,830;  Lee  v. 
Guardian  L.  Ins.  Co.,  15  Fed.  Cas. 
No.  8,190,  p.   162. 

California. — ■People  v.  Sprague, 
53  Cal.  491 ;  People  v.  Hicks,  53 
Cal.  354;  People  v.  Wilder,  134  Cal. 
182,  66  Pac.  228. 

Illinois.  —  Taylor  v.  Felsing,  164 
111.  331,  45  N.  E.  161;  Pollard  v. 
People,  69  111.  148,  152;  Dean  v. 
Blackwell,  18  111.  336. 

Kansas.  —  Shellabarger  v.  Nafus, 
IS  Kan.  547  (overruling  Campbell  v. 
State,  3  Kan.  486;  Higbee  v.  McMil- 
lan, 18  Kan.  133). 

Maine.  —  Parsons  v.  Huff,  41  Me. 
410. 

Massachusetts.  —  Com.  v.  Wood, 
II  Gray  85;  Com.  v.  Billings,  97 
Mass.  405. 

Michigan.  —  O'Rourke  v.  O'- 
Rourke,  43  Mich.  58,  2  N.  W.  531; 
Fisher  v.  People,  20  Mich.  135,  146. 
Missouri.  —  State  v.  Dwire,  25 
Mo.  553;  State  v.  Mix,  15  Mo.  153; 
State  V.  Duffy.  128  Mo.  549.  558, 
31  S.  W.  98;  Paulette  v.  Brown, 
40  Mo.  52. 

New  Jersey.  —  Addis  v.  Rushmore, 
74  N.  J.  L.  649,  6s  Atl.  1036. 

New  York.  —  People  v.  Van  Tas- 
sel, 156  N.  Y.  s6i,  SI  N.  E.  274; 
Pease  v.  Smith,  61  N.  Y.  477;  Deer- 
ing  V.  Metcalf,  74  N.  Y.  501. 

North  Carolina.  —  State  v.  Brant- 
ley, 63  N.  C.  S18;  State  v.  Wil- 
liams, 47  N.  C.  (2  Jones  L.)  257 
(explaining  and  modifving  State  v. 
Jinn,  12  N.  C.  (i  Dev."L.)  508). 
Ohio.  —  Mead     v.      McGraw,      19 


Ohio   St.   55,  64    (overruling   Stoffer 
V.  State,  15  Ohio  St.  47). 

Pennsylvania. — ^  Com.  v.  leradi, 
216    Pa.    St.   87,   64   Atl.    889. 

34.  -  United  States.  —  Sibley  v.  St. 
Paul  Ins.  Co.,  9  Biss.  31,  22  Fed. 
Cas.    No.    12,830,   p.   63. 

Alabama. — 'Alabama  G.  S.  R.  Co. 
V.  Frazier,  93  Ala.  45,  9  So.  303,  30 
Am.  St.  Rep.  28;  Childs  v.  State, 
76  Ala.  93;  Jordan  v.  State,  81  Ala. 
20,  I  So.  577;  Lowe  V.  State,  88 
Ala.  8,  7  So.  97. 

California.  — ■  People  v.  Oldham, 
III  Cal.  648,  44  Pac.  312. 

Illinois.  —  Reynolds  v.  Greenbaum, 
80  111.  416;  Pennsylvania  Co.  v. 
Conlan,  loi  111.  93,   108. 

Kentucky.  —  Letton  v.  Young,  2 
Met.  558,   565. 

Massachusetts.  —  Hill  v.  West 
End  St.  R.  Co.,  158  Mass.  458,  33 
N.  E.  582;  Com.  V.  Wood,  11  Gray 
85;   Com.  V.   Billings,  97  Mass.  405. 

New  York.  —  Dunn  v.  People,  29 
N.  Y.  523,  529;  Moett  V.  People,  85 
N.  Y.  373. 

Pennsylvania.  —  Com.  v.  leradi, 
216  Pa.  "St.  87,  64  Atl.  889. 

Wisconsin.  — ■  Mercer  v.  Wright, 
3  Wis.  ^645. 

35.  "  The  true  rule  is  that  if  a 
witness  swear  wilfully  and  know- 
ingly false,  his  testimony  ought  to 
be  disregarded  entirely  unless  it  is 
so  corroborated  by  circumstances  or 
other  evidence  unimpeached  as  to  be 
irresistible."  Skipper  v.  State,  59 
Ga.  63;  Pierce  v.  State,  53  Ga.  365; 
J.  Day  &  Co.  V.  Crawford,  13  Ga. 
508;  Duncan  v.  State,  97  Ga.  180, 
25  S.  E.  182. 

36.  United  States.  —  Robinson  v. 
Gallier,  2  Woods  178,  20  Fed.  Cas. 
No.   11,951a,  p.   loio. 

Arizona.  —  Trimble  v.  Territory, 
71    Pac.   932. 

Idaho.  —  State  v.  Wain,  80  Pac. 
221. 

Illinois.  —  Blanchard  v.  Pratt,  37 
111.  243;  Meixsell  v.  Williamson,  35 
111.  529;  United  Breweries  Co.  v. 
O'Donnell,  221  111.  334,  yy  N.  E.  547; 
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garded  unless  and  except  in  so  far  as  it  is  corroborated  by  other 
evidence.^^  In  other  jurisdictions  this  qualification  is  not  made.^* 
c.  Time  of  False  Siveorinc^.  —  The  false  swearing  need  not  have 
been  done  in  the  particular  trial  though  that  is  ordinarily  the  case. 
It  is  sufificient  if  it  were  done  in  a  former  action  relating  to  the 
same  subject-matter  and  between  the  same  parties.'*'' 


Cicero,  etc.  R.  Co.  z'.  Brown,  193 
111.  274,  61  N.  E.  1093 ;  Hoge  7'.  Peo- 
ple, 117  111.  35,  6  N.  E.  796;  Bevelot 
V.  Lestrade,  153  111.  625,  38  N.  E. 
1056;  Hill  7'.  Montgomery,  184  111. 
220,  56  N.  E.  320;  Mantonva  v. 
Reilly,  184  111.  183,  192,  56  N.  E. 
425;  Crabtree  z'.  Hagenbaugh,  25  111. 
214;  West  Chicago  St.  R.  Co.  v. 
Lieserowitz,  197  111.  607,  617,  64  N. 
E.   718. 

Indiana. — iHauk  v.  State,  148  Ind. 
238,  258.  46  N.  E.  127,  47  N.  E.  465- 

Montana.  —  State  v.  Fuller.  34 
Mont.  12,  8s  Pac.  369,  8  L.  R.  A. 
(N.  S.)  762;  State  V.  De  Wolfe,  29 
Mont.  415,  74  Pac.  1084;  Cameron 
V.  Wentworth,  23  Mont.  70,  57  Pac. 
68. 

Neiv  Mc.vico.  —  Faulkner  v.  Ter- 
ritory, 6  N.   M.  464,  30  Pac.  905. 

Nczv  York.  — ■  Silva  v.  Low,  I 
Johns.    Cas.    184. 

IVisconsin.  —  Miller  v.  State,  106 
Wis.  156.  81  N.  W.  1020;  Bratt  v. 
Swift,  99  Wis.  579.  75  N.  W.  411; 
Mercer  v.  Wright.  3  Wis.  645 ;  Allen 
V.  Murray,  87  Wis.  41,  57  N.  W. 
979;  Patnode  7'.  Westenhaver,  114 
Wis.  460,  487.  90  N.  W.  467 ;  Morely 
V.   Dimbar,   24   Wis.    183. 

"  The  evidence  of  a  witness  who 
is  not  credible,  if  corroborated  and 
is  not  contrary  to  reason,  ought  not 
to  be  disregarded."  Callanan  v. 
Shaw,  24  Iowa  441. 

In  Illinois  it  is  error  to  add  to 
an  instruction  "  unless  corroborated 
by  other  credible  evidence  zvhicli 
they  do  believe"  (Chicago  &  A.  R. 
Co.  V.  Kelly,  210  111.  449,  71  N.  E. 
355;  Dunn  v.  Critchfield,  214  111. 
292,  73  N.  E.  386)  ;  also  to  require 
corroboration  by  competent  instead 
of  credible  evidence.  Weston  v. 
Teufel,  213  111.  291,  72  N.  E.  908. 

37.  The  corroboration  of  a  false 
witness  need  not  be  by  a  zvitness 
but  may  be  by  circumstances.  Doh- 
men  Co.  v.  Niagara  Fire  Ins.  Co., 
96  Wis.  38,  51,  71   N.  W.  69. 


Weight  of  Testimony  of  Corrobo- 
rating Witnesses.  —  The  fact  that 
one  of  several  witnesses  testifying 
to  the  same  fact  is  shown  to  have 
sworn  falsely  is  no  reason,  of  itself, 
why  the  testimony  of  the  others 
.should  be  disregarded.  Taft  v. 
K3de,  15  Nev.  416.  But  if  there  is 
any  evidence  of  conspiracy  or  col- 
lusion between  them  the  weight  of 
the  entire  testimony  will  be  affected. 
Adams  v.  r\dams,  17  N.  J.  Eq.  324, 
326. 

38.  State  v.  Sexton,  10  S.  D.  127, 
72  N.  W.  84;  Cole  V.  Lake  Shore, 
etc.  R.  Co.,  95  Mich.  77,  54  N.  W. 
638  (but  see  Heddle  v.  City  Elec. 
R.  Co.,  112  Mich.  547,  70  N.  W. 
1096)  ;  Sumpter  v.  State,  45  Fla.  106, 
33  So.  981  ;  Gantling  v.  State,  40 
Fla.  237,  247,  23  So.  857;  Tittering- 
ton  v.  State,  75  Neb.  153,  106  N.  W. 
421,  cvblainin?  Denney  v.  Stout, 
59   Neb.'  731,  82   N.   W.    18. 

"  If  a  witness  has  wilfully  sworn 
falsely,  as  to  a  material  fact,  the 
jury  are  at  liberty  to  disregard  his 
entire  testimony,  notwithstanding 
he  may  have  been  corroborated  as 
to  that  or  any  other  fact  to  which 
he  testihcd."  Brown  v.  Hannibal, 
etc.  R.  Co.,  66  Mo.  588,  599- 

In  Nebraska.  —  Corroborated  tes- 
timony of  false  witness  must  be 
considered  to  the  extent  of  deter- 
mining what  weight  it  is  entitled 
to;  it  cannot  be  entirely  disregarded. 
Johnson  %'.  Johnson  (Neb.)  115  N. 
W.   323. 

39.  People  v.  Evans,  40  N.  Y.  t  ; 
Dunlap  V.  Patterson,  5  Cow.  (N. 
Y.)  243  (here  the  former  action 
was  between  different  parties  but 
for  the  same  subject-matter)  ;  State 
V.  Jim,  12  N.  C.  (i  Dev.  L.)  508; 
Dunn  V.  People,  29  N.  Y.  523  (pre- 
vious testimony  given  before  the 
magistrate)  ;  State  v.  Woodly,  47  N. 
C.  (2  Jones'  L.)  276;  State  v.  Wil- 
liams, 47  N.   C.    (2  Jones'  L.)    257. 

"  The  rule  gives  to  the  conclusion 
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d.  Suppression  or  Exaggeration.  —  The  same  rules  apply  where 
the  witness  has  wilfully  suppressed^"  or  exaggerated  the  facts  in 
the  case.*^ 

G.  Bias,  Manner  of  Testifying,  Etc.  —  The  bias,*-  interest,*^ 
motive''*  and  manner  of  a  witness  while  testifying*^  are  all  matters 
affecting  his  general  credibility  which  are  treated  elsewhere. 


of  the  jury  the  effect,  and  treats  it 
as  tantamount  to  a  judicial  convic- 
tion of  perjury,  and  is  put  upon 
the  single  point,  —  are  the  jury  sat- 
isfied that  the  witness  has  commit- 
ted perjury?  If  so  he  is  just  as  un- 
worthy of  belief  as  if  he  had  been 
judicially  convicted  of  it,  without 
reference  to  the  fact  whether  the 
perjury  was  committed  upon  a  for- 
mer trial  of  the  issue,  or  before  the 
committing  magistrate  or  the  grand 
jury,  or  the  jury  who  are  then  try- 
ing  the    issue."      State   v.    Williams, 

47  N.  C.   (2  Jones'  L.)  257. 
Reason  for  the  Rule.  —  "  There  is 

no  difference  in  principle  and  should 
be  none  in  practice,  between  a  per- 
son heretofore  judicially  convicted 
of  perjury  and  one  who  stands  con- 
victed, before  the  jury  who  are  try- 
ing the  issue,  of  a  perjury  commit- 
ted in  the  case."  State  v.  Wil- 
liams, 47  N.   C.    (2  Jones'  L,.)    257. 

40.  Lee  V.  Town  of  Cresco,  47 
Iowa   499. 

"  We  do  not  understand  how  wil- 
ful exaggeration  is  anything  but 
wilful  false  swearing."  Grand  Rap- 
ids &  I.  R.  Co.  V.  Martin,  41  Mich. 
667,   3    N.    W.    173. 

41.  Chicago  City  R.  Co.  v.  Bundy, 
210  111.  39,  71  N.  E.  28;  Heddle  v. 
City  Elec.  R.  Co.,  112  Mich.  547, 
70  N.  W.  1096.  And  see  Chicago 
City    R.    Co.    V.    Allen,    169    111.    287, 

48  N.  E.  414;  The  St.  John,  54  Fed. 
loiS.  1017,  5  C.  C.  A.  16. 

"  Of  course,  if  the  court  finds 
that  any  witness  has  wilfully  or 
even  recklessly  sworn  to  an  un- 
truth, it  will  apply  the  maxim, 
falsiis  in  uno,  falsus  in  omnibus." 
Sharon  v.  Hill,  26  Fed.  337. 

Testimony  of  a  witness  who  has 
made  untrue  statements  is  unrelia- 
ble, and  whether  the  mistakes  are 
due  to  design  or  stupidity  is  unim- 
portant. The  Cambridge,  2  Hask. 
log,  4  Fed.   Cas.   No.  2,333. 

A  witness   "  reckless  and  extrava- 


gant "  in  his  statements  cannot  be 
relied  upon.  Fluck  v.  Rea,  51  N.  J. 
Eq.  233,   27  Atl.  636. 

Exaggerations  More  Common  Than 
Absolute  Falsity. —  "It  is  probably 
within  the  experience  of  every  trial 
lawyer,  and  of  every  jvidge,  that 
willing  witnesses,  and  even  corrupt 
ones,  unless  they  are  phenomenal 
falsifiers,  have  a  foundation  of  fact 
upon  which  they  build  their  falsi- 
fications, and  that  their  fabrications 
are  apt  to  consist  of  exaggerations 
and  distortions  of  the  actual  facts." 
Brown  z'.  Brown,  63  N.  J.  Eq.  348, 
50    Atl.    608. 

42.  See  articles  "Bias,"  Vol  II; 
"  Credibility."    Vol.    III. 

43.  See  article  "  Parties  and 
Persons  Interested  as  Witnesses," 
Vol.   IX. 

"  No  doubt  there  are  conscientious 
witnesses  who  are  made  the  more 
cautious  by  the  existence  of  any  ill- 
will  under  which  they  labor."  Skip- 
per v.    State,   59  Ga.  63. 

Hostile  Witness  Testifying  Ad- 
versely to  His  Own  Interests. 
"  Where  a  hostile  witness  uses  ex- 
pressions favorable  to  the  side  he 
opposes,  a  court  may  properly  at- 
tach more  importance  thereto  than  to 
the  main  purport  of  his  narrative." 
Fleming  v.  Howard,  150  Cal.  28,  87 
Pac.  908. 

44.  See  articles  "  Credibility," 
Vol.  Ill,  pp.  768,  769;  "Homicide," 
Vol.   VI,   pp.   612,   613. 

Motive  the  Test  of  Testimony. 
"  The  truth  or  falsehood  of  testi- 
mony depends  upon  the  motives  or 
the  balance  of  motives,  acting  upon 
the  witness  at  the  time  of  its  utter- 
ance. .  .  .  The  same  motive  may 
lead  to  truth  or  to  falsehood. 
However  sinister  its  direction,  it  may 
be  controlled  or  overborne  by  oth- 
ers acting  in  a  contrary  direction." 
Parsons  v.  Huflf,  41  Me.  410,  412. 

45.  See  article  "  CrEDIBIwTY." 
Vol.   Ill,  p.   766. 
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H.^  Observation.  —  a.  Importance  of  Accurate  Observation. 
Nothing  is  more  important  or  adds  more  to  the  weight  of  testimony 
given  by  a  witness  than  the  abiHty  of  the  witness  to  impress  upon 
the  court  or  jury  the  fact  that  his  original  observations  were  true 
and  accurate.'*'^ 

_b.  Variation  in  Witnesses.  —  It  is  a  well  recognized  fact  that 
witnesses  vary  greatly  in  their  power  of  accurate  observation,"  and 


The  importance  attached  to  the 
appearance  of  a  witness  in  deter- 
mining the  weight  of  his  testimony- 
is  well  shown  in  the  opinion  of 
Carver  v.  Louthain,  38  Ind.  530, 
where  the  court  quotes  from  the 
Institutes  of  Hindu  Law,  as  fol- 
lows :  "  By  external  signs  let  him 
(the  judge)  see  through  the 
thoughts  of  men,  —  by  their  voice, 
color,  countenance,  limbs,  eyes  and 
action :  from  the  limbs,  the  look,  the 
motion  of  the  bod\',  the  gesticula- 
tion, the  speech,  the  changes  of  the 
eye  and  the  face,  are  discovered  the 
internal   workings   of  the  mind." 

Presumption  of  Manner  of  Testi- 
fying— . "  A  witness  is  presumed  to 
testify  truly  and  to  demean  him- 
self, while  on  the  stand,  in  a  man- 
ner to  excite  no  adverse  criticism, 
until  the  contrary  is  made  to  ap- 
pear; and  if  counsel  wish  to 
strengthen  the  effect  of  the  testi- 
mony of  a  witness  by  reference  to 
his  demeanor  while  upon  the  stand, 
they  should  themselves  ask  the 
proper  instruction.  It  is  no  reflec- 
tion upon  the  testimony  of  a  witness 
that  no  reference  is  made  to  his 
demeanor  while  upon  the  stand." 
Johnson  v.  People,  140  111.  350,  29 
N.  E.  895,  holding  that  an  instruc- 
tion was  not  defective  for  not  tell- 
ing the  jury  that  they  were  to  take 
the  witness'  demeanor  into  consid- 
eration. 

46.  Fox  V.  McDonogh's  Succes- 
sion, 18  La.  Ann.  419,  451. 

"  The  force  of  all  human  testi- 
mony depends  as  much  upon  the 
ability  of  the  witness  to  observe  the 
facts  correctly  as  upon  his  disposi- 
tion to  describe  them  honestly,  and 
if  the  mind  of  the  witness  is  in  such 
a  condition  that  it  cannot  accurately 
observe  passing  events,  and  if  errone- 
ous impressions  are  thereby  made 
upon  the  tablet  of  the  memory,  his 
story  will  make  but  a  feeble  impres- 
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sion  upon  the  hearer,  though  it  be 
told  with  the  greatest  apparent  sin- 
cerity." Holcomb  V.  Holcomb,  28 
Conn.  177,  181. 

''  Two  things  are  to  be  regarded  in 
Aveighing  the  testimony  of  all  who 
testify  —  the  ability  of  the  witness 
to  tell  the  truth,  and  his  disposition 
to  tell  the  truth.  These  do  not  al- 
ways go  together.  The  ability  to 
tell  the  truth  as  to  past  transactions, 
or  those  events  that  have  transpired, 
may  depend,  in  the  first  place,  upon 
the  accuracy  of  the  observation,  and 
in  the  accuracy  of  the  knowledge  at 
the  time;  then  upon  the  occasion 
that  the  party  has  to  keep  it  in  his 
mind  and  memory  since;  and  in  the 
tenacity  of  his  memorv,  is  his  abil- 
ity." Hayden  v.  Suffolk  Mfg.  Co., 
II  Fed.  Cas.  No.  6,261,  p.  904. 

"  Shall  a  witness  who  is  in  the 
dark  be  accorded  as  much  weight 
as  one  of  equal  credit  who  had  the 
aid  of  light  to  see  the  facts  about 
which  he  deposes?  Shall  a  blind 
man  who  swears  he  saw,  or  a  deaf 
man  who  swears  he  heard,  stand  be- 
fore the  jury  on  an  equal  footing 
with  a  witness,  otherwise  equally 
credible,  who  is  in  the  full  possession 
of  all  his  faculties?  Certainly  not." 
Grabill  v.  Ren,  no  111.  App.  587. 

47.  Cunningham  v.  Burdell,  4 
Bradf._(N.   Y.)    343,  475- 

"  It  is  a  matter  of  common  obser- 
vation that  there  is  a  radical  differ- 
ence between  average  people  in 
power  of  accurate  observation." 
Charlton  v.  St.  Louis  &  S.  F.  R.  Co., 
200  Mo.  413,  435,  98  S.  W.  529. 

"  The  faculty  of  close  observation 
of  objects  is  largely  a  gift.  Some 
persons  may  walk  once  along  a 
street  and  be  able  without  any  spe- 
cial effort,  to  describe  every  prom- 
inent object  upon  and  every  projec- 
tion into  the  street  while  others 
might  go  up  and  down  the  same 
street  for  a  year,  who  could  not 
describe    such    objects    and    projec- 
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this  is  so  common  an  occurrence  that  sHght  variations  are  a  source 
of  strens^th  rather  than  weakness  to  a  case.*^ 

c.  Opportunity  for  Observing. —  One  of  the  elemental  rules  for 
weighing  the  testimony  of  witnesses,  based  on  the  principles  just 
mentioned,  is  that  the  opportunity  of  the  witness  for  seeing  and 
knowing  the  matters  as  to  which  he  testifies  is  to  be  considered,*^ 
and  that  the  testimony  of  that  witness  is  to  be  preferred  whose 
means  of  observation  were  the  best.^<* 


tions."  Rouse  v.  Ledbetter.  56  Kan. 
384,  352,  43  Pac.  249,  quoted  in  Mc- 
Cabe  V.  Montana  Cent.  R.  Co.,  30 
Mont.  323.  335,  76  Pac.  701. 

"  It  is  rarely  that  two  persons  re- 
late alike  the  same  occurrence;  and 
in  cases  of  accidental  injury  it  is 
not  unusual  for  the  person  injured 
correctly  to  perceive  and  accurately 
to  remember  some  of  the  circum- 
stances and  to  be  unable  to  give  a 
correct  statement  of  all."  Hill  v. 
West  End  St.  R.  Co.,  158  Mass.  458, 
33   N.   E.   582. 

48.  "  It  is  common  observation 
that  eye-witnesses  to  the  whole  or 
part  of  an  incident  that  occurs  un- 
expectedly and  is  in  a  considerable 
degree  horrifying  in  its  nature,  tes- 
tify to  or  otherwise  relate  what  they 
saw,  at  considerable  variance  with 
one  another,"  and  this  strengthens 
rather  than  weakens  their  evidence. 
Washington  Ice  Co.  v.  Bradley,  70 
III.    App.    313- 

"  When  the  vast  inherent  differ- 
ences in  individuals  with  respect  to 
natural  faculties  and  acquired  habits 
of  accurate  observation,  faithful  rec- 
ollection, and  precise  narration" 
are  considered,  it  is  not  strange 
that  entire  agreement  is  not  found 
among  witnesses.  Queen  v.  Dow- 
sey,  6  Nova  Scotia  (2  Oldright)  93, 
123. 

49.  United  States.  — Keys  v.  The 
Ambassador,  i  Bond  237,  14  Fed. 
Cas.  No.  7,747;  Taylor  v.  Harwood, 
T  Taney  437,  23  Fed.  Cas.  No. 
13-794.  P-  77^ '■^  The  Newfoundland, 
89  Fed.  510;  United  States  v.  The 
Anna,  24  Fed.  Cas.  No.  14,457  (a 
leading    rule    of    evidence). 

Alabama.  — Hitt  r.   Rush,  22  Ala. 

563.  ^     .^ 

Connecticut.  —  Johnson  v.  Scrib- 
ner,  6  Conn.   185. 

Delazvarc. — ■Jemnienski  v.  Lob- 
dell   Car  Wheel   Co.,  5   Penne.   385, 


63  Atl.  935;  Green  v.  Council  of 
Newark,  5  Penne.  316,  62  Atl.  792; 
Garrett   v.   People's   R.    Co.,   64   Atl. 

254. 

Georgia.  —  Jeter  v.  Haviland,  24 
Ga.  252;  Mathis  v.  State,  18  Ga.  343; 
Corniff  v.  Cook,  95  Ga.  61,  22  S.  E. 
47,  51  Am.  St.  Rep.  55. 

////HOW. —  Chicago  &  A.  R.  Co.  v. 
Gretzner,  46  111.  74,  80;  Brady  v. 
Thompson,  17  HI.  270;  Meyer  v. 
Mead,  83  111.  19;  Long  v.  Little,  119 
111.  600,  8  N.  E.   194- 

Indian  Territory.  —  Atoka  Coal 
&  M.  Co.  V.  Miller,  7  Ind.  Ter.  104, 

104  S.  W.  555-  ^     ,        ,,     , 

Iowa.  — Madden  v.  Saylor  Coal 
Co.,   133  Iowa  699,  III  N.  W.  57- 

Louisiana.  — -  Delafield  v.  Sher- 
wood, 15  La.   (O.  S.)  271. 

Missouri.  —  Schloemer  v.  St. 
Louis  Transit  Co.,  204  Mo.  99,  112, 
102  S.  W.  565;  Michel  v.  Tmsley, 
69  Mo.  442,  446. 

Pennsylvania.  —  Richards  v.  Wil- 
lard.  176  Pa.  St.  181,  210,  35  Atl. 
114  (setting  aside  a  verdict  because 
testimony  of  such  witnesses  was  not 
followed). 

7V,ra^.  —  Coles  v.  Perry,  7  Tex. 
109,    140. 

Virginia.  —  Rowt's  Admx.  v. 
Kile's   Admr.,    i    Leigh   238,   249. 

Wisconsin.  —  Bierbach  v.  Good- 
year Rubber  Co.,  54  Wis.  208.  214, 
II  N.  W.  514,  41  Am.  Rep.  19; 
Draper  v.  Baker,  64  Wis.  450,  21 
N.   W.  527. 

"The  opportunity  for  observation 
was  very  brief  and  far  from  favor- 
able; it  was  after  dark  on  a  foggy 
November  evening;  it  is  said  there 
was  a  moon  but  this  was  obscured 
bv  clouds."    The   Ramleh,    i57   Fed. 

769-  ,      , 

50.  "All  things  being  equal,  the 
witnesses  who  from  their  position  at 
the  time  of  the  collision,  had  the 
best  opportunity  of  seeing  the  occur- 
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d.  Matters  Affecting.  —  (l.)  Observation  of  Actor.  —  Another  ele- 
mental rule  upon  this  subject  is  that  the  observation  of  the  per- 
son who  took  an  active  part  in  the  occurrence  is  more  likely  to  be 
accurate  than  the  observation  of  other  persons,^^  and  is  more  to 
be  relied  upon.^^ 


fences  to  which  they  swear,  are 
more  entitled  to  credit  than  the  re- 
lations of  those  whose  opportunity 
of  observation  was  less  favorable." 
Barrett  v.  Williamson.  4  McLean 
589,  2  Fed.   Cas.   No.   1,051. 

The  positive,  unimpeached  testi- 
mony of  persons  who  from  the  very 
nature  of  their  connection  with  the 
transaction  are  in  a  position  to 
know  the  facts,  is  entitled  to  great- 
er weight  than  the  testimony  of  per- 
sons who  speak  only  from  infer- 
ence. Chicago  Gen.  St.  R.  Co.  v 
Capek,  68  111.  App.  500,   504. 

Where  the  issue  was  the  altera- 
tion of  a  will,  the  court  said  of  the 
testimony  of  the  person  who  drew 
the  will  and  saw  it  executed :  "  His 
testimony,  where  we  consider  the 
means  of  knowledge  he  possessed 
upon  the  subject,  ought  to  outweigh 
the  testimony  of  a  dozen  witnesses 
who  speak  only  from  an  inspection 
of  the  will  as  it  now  appears." 
Malin  v.  Malin,  i  Wend.  (N.  Y.) 
625,  659. 

Persons  on  Board  a  Steamer. 
"Usually  more  weight  is  to  be 
given  to  the  testimony  of  the  wit- 
nesses on  board  of  a  vessel  as  to 
what  occurred  there  than  to  that 
of  witnesses  elsewhere."  In  re 
Rapid  Transit  Ferry  Co.,  124  Fed. 
786,  792.  And  see  Dunton  v.  Allan 
S.  S.  Co.,  119  Fed.  590,  55  C.  C.  A. 
541 ;  The  Hortensia,  2  Hask.  141, 
12  Fed.  Cas.  No.  6,760;  The  Hope, 
4   Fed.  89. 

Distance  and  Standpoint  of  a  wit- 
ness from  the  place  of  the  accident 
is  to  be  considered.  Chicago  &  A. 
R.  Co.  V.  Kemp,  25  111.  App.  39; 
Paauhau  Plantation  Co.  v.  Palapalo, 
127  Fed.  920,  62  C.  C.  A.  552. 

Witness  Present  Part  of  the  Time 

Only Account   given   by   witnesses 

who  were  present  all  the  time  is 
weightier  than  an  account  given  by 
several  witnesses  each  of  whom 
was  present  only  part  of  the  time. 
Stoomvaart   Maatschappy   Nederland 
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V.  Peninsular  &  O.  Nav.  Co.,  5  App. 
Cas.  (Eng.)  876,  897.  And  see 
Dclafield  v.  Sherwood.  15  La.  (O. 
S.)    271. 

One  Eye-Witness  is  worth  more 
than  ten  hearsay  witnesses.  Jack- 
son V.  Knififen,  2  Johns.  (N.  Y.) 
31.    35. 

Rule    Not    Inflexible Witnesses 

who  have  had  superior  opportuni- 
ties for  knowing  the  facts  are  not 
necessarily  to  be  believed  where  in 
other  elements  of  credibility  they 
are  inferior.  Gregory  v.  State,  80 
Ga.  269,   7  S.   E.  222. 

51'  Canada.  —  Northrup  v.  Cana- 
dian Pac.  R.  Co.,  32  N.  Bruns.  365, 
370    (locomotive    engineer). 

United  States.  —  The  Stephen  De- 
catur. 108  Fed.  446;  The  Startle. 
IIS  Fed.  555,  563;  The  Ottoman.  74 
Fed.  316.  319,  20  C.  C.  A.  214;  The 
Milwaukee,  17  Fed.  Cas.  No.  9,626, 
p.  431 ;  Dunn  v.  The  Young  Amer- 
ica, 14  Phil.  532,  8  Fed.  Cas.  No. 
4,178. 

Louisiana.  —  Perez  &  Betancourt 
V.  New  Orleans  Mut.  Ins.  Co..  28 
La.  Ann.  682;  LeBlanc  v.  Sweet, 
107  La.  355,  366,  31  So.  766,  90  Am. 
St.  Rep.  303. 

Pennsylvania.  —  Holden  v.  Penn- 
sylvania R.  Co.,  169  Pa.  St.  I,  16, 
32  Atl.  103. 

"  But  above  all  in  this  case  take 
the  testimony  of  the  witnesses  who 
were  actors  in  it."  Jameson  v. 
\\'cld,  93  Me.  345,  358,  45  At'.  299. 

Testimony  of  an  attorney  who 
drew  a  deed,  that  it  was  a  sub- 
stantial copy  of  another,  is  of  more 
weight  than  testimony  based  upon 
conversations  stating  the  contents  of 
the  first  deed  to  be  different  from 
the  first  one.  Mason  v.  Harkins,  82 
Ark.  569,    102  S.  W.  228. 

52.  Illustrations.  —  Where  the 
issue  was  whether  locomotive  sig- 
nals had  been  given  or  not,  the 
court  said :  ''  The  best  evidence  of 
the  fact  in  dispute  would  be  the 
testimony  of  those  persons  who  on 


WEIGHT  AND  EFPBCr  OF  EVIDENCE. 


\77 


(2.)  Common  Occurrences.  —  The  observation  of  common  routine 
events  is  very  likely  to  be  uncertain,^^  and  it  is  not  unusual  for 
them  to  be  entirely  ignored.^* 

(3.)  Attention    of   Observer (A.)  In    General.  —  A    witness    whose 

attention  was  attracted  to  the  parties  before  the  event  in  question 


the  particular  occasion  in  question, 
liad  the  custody  or  management  of 
the  hell  or  whistle."  Greang  v.  Long 
Island  R.  Co.,  loi  N.  Y.  419,  5  N. 
E.   425- 

Witnesses  who  did  the  work  were 
said  to  have  had  the  best  opportu- 
nity of  knowing  how  far  the  face 
stone  of  a  wall  extended  inward, 
and  the  court  was  justified  in  rely- 
ing upon  their  testimony.  Vermont 
St.   Church  V.   Brose,    104  III.  206. 

"  The  notary,  who  was  most  con- 
versant with  the  facts  recited  in  his 
certificate,  was  of  all  persons  the 
most  competent  to  testify  on  that 
subject,  whether  in  support  or  in 
impeachment  of  the  verity  of  its 
statements  "  Mays  v.  Pryce,  95  Mo. 
603,  612,  8  S.  W.  731. 

Where  the  question  was  whether 
a  passenger  in  a  street  car  had  his 
arm  outside  of  the  windov/  or  not 
at  the  time  he  was  injured,  the  court 
remarked  that  the  passenger  ought 
to  know  if  any  one  could.  Goorin 
V.  Allegheny  Tract.  Co.,  179  Pa.  St. 
327,  36  Atl.  207. 

Where  there  is  a  quarrel  between 
two  persons,  one  of  the  participants 
is  more  likely  to  notice  whether  his 
adversary  is  armed  with  a  pistol 
than  a  mere  bystander.  Fitzgerald 
V.   State,   12  Ga.  213. 

"  The  rule  so  often  applied  to 
testimony  in  regard  to  the  apparent 
movement  of  vessels  in  the  water 
is  clearly  applicable  here,  namely, 
that  a  vessel's  own  witnesses  as  to 
her  movements  must  be  credited 
rather  than  the  testimony  as  to  her 
apparent  changes,  given  by  those 
on  board  another  vessel,  unless  the 
testimony  of  the  former  is  in  some 
way  discredited,  inconsistent,  or  im- 
probable." The  Cambusdoon,  30 
Fed.    704,    708. 

In  Admiralty  —  Collision  Cases, 
the  rule  is  often  applied.  Sec  arti- 
cle "  Admiralty."  Vol  I,  pp.  334, 
33.=^- 

53.     Louisville   &    N.    R.     Co.    v. 

12 


Deason,  29  Ky.  L.  Rep.  1259,  96  S. 
W.    HIS- 

"It  is  probably  within  the 
knowledge  of  every  reflecting  per- 
son, that  familiar  sounds  within  his 
hearing  often  fail  to  be  noticed  by 
him  at  all.  where  the  circumstances 
are  such  that  he  has  no  occasion  to 
notice  them.  The  striking  of  a 
clock,  and  the  customary  railway 
signals  are  familiar  illustrations ; 
the  sound  strikes  the  ear  without 
securing  mental  attention  and  im- 
mediately afterwards  the  person 
cannot  say  he  heard  it  at  all.  If 
one  under  such  circumstances 
swears  that  there  was  no  sound,  be- 
cause if  there  had  been  he  would 
have  heard  it,  he  testifies  very  care- 
lessly unless,  indeed,  he  had  his 
mind  on  the  signal  at  the  time  and 
was  awaiting  it.  ...  A  careful 
and  conscientious  witness  is  not 
likely  to  give  such  testimony."  Mar- 
cott  V.  Marquette,  etc.  R.  Co.,  49 
Mich.  99,   13  N.  W.  374. 

"  People  sit  for  hours  in  their 
own  quiet  homes  without  hearing 
the  clock  strike.  Few  of  the  dwell- 
ers in  the  larger  cities  hear  the 
alarms  from  the  fire  department 
stations,  or  the  whistling  of  tugs 
in  the  harbor.  But  the  clock  strikes 
every  hour  or  oftener;  the  alarms 
are  sounded  frequently,  and  the 
tugs  blow  their  blasts  almost  con- 
stantlv."  Kielback  v.  Chicago,  etc. 
R.  Co.,  70  Neb.  571,  575,  97  N.  W. 
750. 

54.  An  employe  testified  that 
she  did  not  know  of  a  trap  door 
in  the  floor  of  a  mill,  and  the  court 
said :  "  Her  testimony  is  hard  to 
believe,  no  doubt,  as  she  passed  over 
the  door  many  times  a  day,  and  as 
the  wheels  of  her  bobbin  box  prob- 
ably jolted  as  they  went  over  its 
hinges,  but  we  cannot  say  that  she 
must  have  known  it.  She  may  have 
been  imusually  absent  minded." 
Hogarth  v.  Pocasset  Mfg.  Co.,  167 
Mass.  225,  45  N.  E.  629. 
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occurred,''''  or  who  was  watching  affairs  with  interest  and  close 
attention,^^  will  observe  the  facts  more  accurately  than  a  mere 
casual  observer.^^ 

(B.)  Diverted  Attention.—  (a.)  In  General.  ^  And  where  the  atten- 
tion of  the  observer  is  occupied  with  other  matters  which  may 
appear  to  him  at  the  time  to  be  more  important,  his  observation 
of  the  event  is  very  likely  to  be  inaccurate.^^ 

(b.)  Conversation.  • —  Persons  in  conversation  are  not  in  a  position 
to  observe  other  matters  as  accurately  as  they  otherwise  would.'"'" 

(4.)  Excitement.  —  Nothing  tends  more  to  inaccuracy  of  observa- 


55.  Fitzhugh  V.  The  Commerce, 
g  Fed.  Cas.  No.  4,841 ;  Foster  v. 
The  Miranda,  6  McLean  221,  9  Fed. 
Cas.   No.  4,977. 

56.  The  H.  B.  Moore,  Jr.,  155 
Fed.  380;  In  re  Ames'  Will,  40  Or. 
495,  503,  67  Pac.  737- 

"  A  man  on  trial  for  his  life  ordi- 
narily would  be  instinctively  quick 
to  observe  and  complain  of  any 
manifestation  of  bias  or  prejudice 
against  him  on  the  part  of  the  jurors 
upon  whose  decision  his  fate  de- 
pended." Trombley  v.  State,  167 
Ind.    231,   78    N.    E.    976. 

A  person  watching  intently  may 
be  able  to  see  things,  although  his 
line  of  vision  was  partially  im- 
paired. Collins  V.  Janesville,  117 
Wis.  415,  425,  94  N.  W._309- 

"  The  degree  of  attention  will  af- 
fect the  value  of  the  evidence,  but 
the  fact  that  the  witness  was  not 
given  his  direct  attention  at  the 
time  for  the  purpose  of  learning 
whether  signals  were  given,  will  not 
destroy  the  value  of  the  evidence 
if  he  was  present  at  the  crossing, 
was  conscious,  and  in  the  possession 
of  his  ordinary  senses,  and  testifies 
positively  that  he  heard  no  signal." 
Cotton  V.  Willmar  &  S.  F  R.  Co., 
99  Minn.  366,  109  N.  W.  835,  8  L. 
R.    A._  (N.    S.)    643. 

Testimony  of  persons  who  were 
waiting  for  a  street  car,  that  the 
headlight  was  not  burning,  and  that 
the  alleged  signals  were  not  given, 
is  not  negative  testimony;  and  such 
testimony  is  entitled  to  much 
weight  from  the  fact  that  the  wit- 
nesses had  their  attention  called  to 
the  facts  at  the  time.  Cox  v. 
Schuylkill  Val.  Tract.  Co.,  214  Pa, 
St.   223,  63  Atl.   599. 


57.  The  Isaac  Bell,  9  Fed.  842; 
Derby  v.  Derby,  21  N.  J.  Eq.  36,  45. 

Persons  not  listening  for  a  sig- 
nal —  failure  to  hear  it  is  of  little 
consequence.  Durkee  v.  President, 
etc.  Canal  Co.,  88  Hun  471,  34  N. 
Y.   Supp.   978. 

And  see  supra,  notes  III,  9,  H, 
d,    (2). 

58.  The  "Cutch."  2  British  Col. 
357,  362;  Chicago  &  A.  R.  Co.  v. 
Kemp,  25   111.   App.  39. 

"  Omissions  are  generally  capa- 
ble of  explanation  by  the  considera- 
tion that  the  mind  may  be  so  deeply 
impressed  with  and  the  attention  so 
riveted  to,  a  particular  fact,  as  to 
withdraw  attention  from  concomi- 
tant circumstances  or  prevent  it 
from  taking  note  of  what  is  pass- 
ing. .  .  .  The  murder  of  the 
captain  of  the  vessel  under  the  cir- 
cumstances detailed  by  the  witnesses, 
would  naturally  leave  the  mind  in- 
capable of  receiving  any  other  im- 
pression than  that  fixed  upon  it  by 
the  horror  of  the  event."  Queen  v. 
Dowsey  (2  Oldright)  6  Nova  Scotia 
93,    124. 

On    Cross-Examination,    the    fact 

whether  a  witness  was  in  a  situa- 
tion to  give  undivided  attention  may 
be  brought  out.  McCoy  v.  Mil- 
waukee St.  R.  Co.,  88  Wis.  56,  59 
N.    W.    453. 

59.  Durkee  v.  President,  etc. 
Canal  Co.,  88  Hun  471,  34  N.  Y. 
Supp.   978. 

"  Men  instinctively  and  uncon- 
sciously look  towards  those  with 
whom  they  talk  and  allow  their 
minds  to  become  absorbed  in  the 
conversation."  The  George  W. 
Childs,  67  Fed.  269. 
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tion  of  the  details  of  an  event®"  than  the  hurry  and  excitement 
under  which  it  occurs,®^  and  this  is  often  given  by  the  courts  as 
their  reason  for  disbeheving  testimony.*^^ 

(5.)  Observer  Suffering  Pain.  —  Where  the  result  of  an  accident  is 
the  injury  to  a  person  causing  him  severe  pain,  he  is  in  no  con- 
dition to  testify  with  accuracy  to  the  events  causing  his  injury.®^ 

(6.)  Observer  Intoxicated.  —  The  power  of  accurate  observation  of 
a  person  under  the  influence  of  intoxicants  is  generally  impaired 
more  or  less  according  to  the  degree  of  intoxication.*^"* 


60.  Nephler  v.  Woodward,  200 
Mo.  170,  98  S.  W.  488. 

61.  Green  v.  The  Adelaide, 
Taney  575,  10  Fed.  Cas.  No.  S.7S2; 
Kelly  V.  State,  68  Fed.  652,  661; 
Erhard  v.  Metropolitan  St.  R.  Co., 
58  App.  Div.  613,  68  N.  Y.  Supp. 
457  (testimony  as  to  sequence  of 
events). 

The  question  being  whether  cat- 
tle were  struck  by  a  train  at  a  cross- 
ing or  within  the  right  of  way,  the 
court  observed  :  "  The  whole  occur- 
rence was  within  the  space  of  a  few 
seconds,  and  when  all  the  circum- 
stances are  taken  into  account  it 
must  be  apparent  that  there  was  a 
chance  for  the  most  observing  per- 
son to  be  at  fault  in  this  particu- 
lar." Chicago  &  A.  R.  Co.  v.  Kemp, 
25  111.  App.  39- 

Confusion  and  bustle  preparatory 
to  leaving  a  steamer  would  tend  to 
prevent  a  person  on  board  from 
noting  how  many  times  a  whistle 
blew.  Rusk  v.  The  Freestone,  2 
Bond  234,  21  Fed.  Cas.  No.  12,143; 
Morrison  v.  City  of  Toronto,  12 
Ont.  L.   2,2>2,  341. 

Identification  of  Robber.  —  Where 
a  person  had  been  robbed  the  court 
said :  "  Smith's  appearance  and 
manner  could  scarcely  have  been 
impressed  upon  Matthews  in  those 
few  seconds,  sufficiently  to  enable 
him  to  furnish  the  officer  with 
special  idiosyncracies  and  distin- 
guishing characteristics  of  the  de- 
fendant." People  V.  Smith,  55  Hun 
606,  7  N.  Y.  Supp.  841. 

Collision     of     Vessels Keys     v. 

The  Ambassador,  i  Bond  237,  14 
Fed.  Cas.  No.  7,747.  Passengers  on 
a  boat  who  are  awakened  suddenly 
by  a  collision,  are  of  course  in  no 
condition  to  see  or  relate  facts  with 
precision.     Barrett  v.  Williamson,  4 


i\IcLean     589,     2     Fed.     Cas.      No. 
1,051. 

62.  The  Glannibanta,  L.  R.  i  P. 
(Eng.)   283,  289. 

Where  witnesses  testified  that  they 
did  not  see  or  hear  a  train,  the 
court  said :  "  Charity  requires  that 
their  testimony  on  this  subject 
should  be  regarded  as  the  result  of 
a  very  high  state  of  excitement  into 
which  they  were  naturally  thrown 
by  the  occurrence  of  the  accident. 
It  was  serious  enough  to  distract 
the  thoughts  and  the  attention  of 
the  most  self-possessed  and  cool 
headed  persons."  Floyd  v.  Philadel- 
phia &  R.  R.  Co.,  162  Pa.  St.  29, 
35,  29  Atl.  396. 

63.  Goorin  v.  Allegheny  Tract. 
Co.,   179  Pa.   St.  327,  36  Atl.  207. 

Where  the  defendant,  a  surgeon, 
had  set  a  broken  arm,  the  court  re- 
marked :  "  It  is  quite  probable  that 
the  defendant  was  in  a  better  condi- 
tion to  know  and  to  remember  what 
he  did  to  the  plaintiff,  who  was 
nervous  and  afflicted  with  pain." 
Carpenter  v.  Blake,  75  N.  Y.  12,  18; 
Baltimore  &  P.  R.  Co.  v.  Landri- 
gan,    191    U.   S.   461,  477. 

64.  Cox  V.  Eayres,  55  Vt.  24,  35; 
Wabash  R.  Co.  v.  Prast,  loi  111. 
App.   167. 

"  It  would  certainly  have  been 
competent  to  show  that  the  witness 
was  not  in  fact  present,  or  that,  al- 
though present,  he  was  blind,  or 
asleep  or  in  a  condition  of  stupe- 
faction, so  that  he  could  not  appre- 
hend what  was  going  on  about  him. 
The  proof  that  he  was  intoxicated 
is  of  the  same  general  character.  It 
is  not  strictly  impeaching,  but  it 
tends  to  show  that  his  faculties  of 
observation  were  either  entirely 
gone  or  much  impaired."  Mace  v. 
Reed,  89  Wis.  440,  62  N.  W.  186. 
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(7.)  Occupation  or  Similar  Infirmity.  —  The  occupation  of  the  ob- 
server may  naturally  call  his  attention  to  matters  which  might  not 
be  noticed  by  other  persons,^^  and  so  the  facts  that  the  witness 
suffered  from  an  infirmity  similar  to  that  of  the  person  he  was 
observing,  may  cause  and  explain  unusual  accuracy  of  observa- 
tion.^^ 

(8.)  Interest.  —  Persons  having  some  special  grounds  of  interest 
in  an  event  will  naturally  observe  it  more  closely  than  others.*''^ 

(9.)  Subject-Matter.  —  The  extent  as  well  as  the  accuracy  of  ob- 
servation depends  largely  upon  the  nature  and  limitations  of  the 
matter  observed.^® 

I.  Memory.  —  a.  In    General.  —  In   weighing  the   testimony   of 


The  fact  that  a  person  was  drunk, 
"  might  also  account  for  his  con- 
flicting statements  as  to  how  he 
was  injured."  Louisville  &  N.  R. 
Co.  V.  Deason,  29  Ky.  L.  Rep.  1259, 
96  S.  W.  1 1 15. 

Opium —  In  People  v.  Webster, 
139  N.  Y.  73,  87,  34  N.  E.  730,  the 
court  refers  to  opium  as  a  narcotic 
whose  well  ^nown  properties  are  to 
distort  the  vision  and  induce  men- 
tal   confusion." 

And  see  supra,  III,  8,  G. 

65.  "  The  business  of  the  witness 
would  tend  to  direct  his  attention 
to  the  buggj'-  and  enable  him  to  rec- 
ognize the  peculiar  noise  made  by 
it."  State  V.  Rainsbarger,  74  Iowa 
196,  37  N.  W.  153  (a  wagonmaker 
allowed  to  identify  a  buggy  by  its 
peculiar    rattle). 

66.  Hurley  v.  Metropolitan  St. 
R.  Co.,  120  Mo.  App.  262,  96  S.  W. 
714  (a  witness  stated  that  he  no- 
ticed particularly  how  plaintiff  got 
off  of  a  street  car  because  the 
plaintiff  was  lame  and  he  was  him- 
self similarly  incapacitated). 

67.  "  Another  rule  was  that  the 
witness  who  had  the  most  interest 
in  noticing  and  remembering  the 
facts  was  to  be  believed  in  prefer- 
ence to  the  one  that  had  no  inter- 
est in  taking  notice  of  the  facts." 
Jeter   v.    Haviland,   24   Ga.   252. 

Where  the  testimony  was  as  to 
the  nature  of  certain  tracks  left  by 
an  animal,  the  observation  of  a  per- 
son interested  pecuniarily  was  said 
to  be  likely  to  be  more  accurate 
than  that  of  a  person  looking  out 
of  mere  curiosity.     Savannah,   F.   & 
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W.  R.  Co.  v.  Gray,  85  Ga.  825,  11 
S.   E.    1022. 

Interest  Affecting  Weight  of  Tes- 
timony, in  general;  see  article  "  Par- 
ties AND  Persons  Interested  as 
Witnesses,"  Vol.  IX,  p.  505. 

"  Men  are  prone  to  see  what  they 
want  to  see.  Polonius  saw  in  the 
cloud  first  a  camel,  then  a  weasel, 
and  something  very  like  a  whale,  as 
Hamlet  bade  him."  Ideal  Stopper 
Co.  V.  Crown  Cork  &  S.  Co.,  131 
Fed.  244,  255,  65  C.   C.  A.  436. 

68.  ''The  accuracy  of  knowledge 
at  the  time,  as  well  as  the  ability  of 
the  man  to  testify  to  the  truth,  de- 
pend very  much  upon  the  subject- 
matter."  Havden  v.  Suffolk  Mfg. 
Co.,  II  Fed.  Cas.  No.  6,261,  p.  904, 
a  patent  case,  holding  that  the  mere 
sight  of  a  complicated  machine 
would  not  enable  the  witness  '  to 
testify  as  to  its  construction  unless 
he  understood  it  thoroughly  at  the 
time  and  took  particular  notice  of 
it. 

Observation  of  Object  Moving  Di- 
rectly to  or  Away  From  the  Person. 
"  It  is  a  well  known  fact  that  a  per- 
son, standing  in  a  straight  line  with 
a  train  that  is  approaching  or  reced- 
ing is  often  unable  to  discern  that  it 
is  moving."  Conley's  Admr.  v.  Cin- 
cinnati, etc.  R.  Co.,  89  Ky.  402,  12 
S.  W.  764.  See  Colorado  Midland 
R.  Co.  V.  Robbins,  30  Colo.  449,  71 
Pac.  371 ;  Huntress  v.  Boston  &  M. 
R.  Co.,  66  N.  H.  i8s,  34  Atl.  154. 
49   Am.    St.   Rep.   600. 

Where  a  railroad  track  ran  par- 
allel with  a  road,  testimony  of  a 
person  on  a  train  that  a  team  on  the 
road    was    standing    still    v.'as    likely 
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witnesses  probably  the  most  important  matter  to  be  considered  is 
the  completeness  and  accuracy  of  their  recollection.^^  And  in  view 
of  the  well-grounded  distrust  and  suspicion  of  all  testimony  em- 
bodying the  mere  recollection  of  the  witness,  evinced  by  the 
courts/'^   it  is  important  to  analyze  the  subject  and  discover,   if 


to  be  mistaken.     Peoria,  P.  &  J.  R- 
Co.  V.  Siltman,  88  111.  529. 

69.  Cross-examination  to  dis- 
cover the  strength  of  memory  of  a 
witness  is  allowable  because  the 
credit  to  be  given  to  a  witness 
"  may  depend  very  much  upon  the 
accuracy  of  his  memory  as  well  as 
upon  his  disinterestedness  and  hon- 
esty." Kelsey  v.  Universal  L.  Ins. 
Co.,  35  Conn.  225,  234. 

"  The  memory  of  these  witnesses 
.  does  not  seem  to  be  of  that 
tenacious  and  accurate  character^  to 
enable  us  to  trust  to  it  with  im- 
plicit reliance."  Walmsley  v.  Grif- 
fith,  10  Ont.  App.  327,  331. 

70.  United  States. —  hala.nce  v. 
Habermann  Mfg.  Co.,  53  Fed.  375, 
379;  Pettibone  v.  Pennsylvania  Steel 
Co.,  133  Fed.  730,  735;  Young  v. 
Wolfe,  120  Fed.  9S6,  959- 

Georgia.  —  Carey  v.  Jones,  8  Ga. 
516,  519  ("with  most  men,  no  fac- 
ulty is  more  treacherous  than  mem- 
ory"). 

///inou.  —  Frizell  v.  Cole,  29  111. 
465. 

Louisiana.  —  Secola  v.  Chess- 
Carley  Co.,  39  La.  Ann.  344,  352,  i 
So.  824  ("the  natural  unreliability 
of  human  memory"). 

Maryland.  —  Weems  v.  Weems, 
19  Md.  334,  348;  Welty  v.  Welty,  8 
Md.    15,  22. 

Mississippi.  — Stone  v.  Montgom- 
ery, 35  Miss.  83,  105. 

Missouri.  —  Cornet  v.  Bertels- 
mann, 61  Mo.  118,  127. 

New  Jersey.  — Riddle  v.  Clabby, 
59  N.  J.  Eq.  573,  579,  +4  Atl.  859- 

North       Carolina.  —  Clement       v. 
Clement,    54   N.    C.    (i    Jones'    Eq.) 
184    ("the  slippery  memory  of  wit- 
■  ncsscs    ) . 

Pennsylvania.  — Miller  v.  Cohen, 
173  P.  St.  488,  494.  34  Atl.  219; 
Com.  V.  Mellet,  196  Pa.  St.  243,  46 

Atl.  434- 

Virginia.  —  Burton  v.  Scott,  3 
Rand.  399,  402. 

"  Every     day's     experience     must 


bring  home  to  the  conviction  of  all 
men,  the  insecurity  of  reliance  on 
mere  recollection."  Dennis  v.  Bar- 
ber, 6  Serg.  &  R.  (Pa.)  420,  426. 

**  No  one  with  opportunity  for  ob- 
servation of  judicial  proceedings  has 
failed  to  notice  the  lamentable  in- 
firmities of  human  recollection,  and 
the  tendency  after  the  lapse  of  time 
to  believe  that  v/hich  it  is  the  inter- 
est of  the  witness  to  have  appear  as 
the  truth."  Miller  v.  Cohen,  173  Pa. 
St.  488.  494,  34  Atl.   219. 

"How  frail  and  fallible  is  mem- 
ory! History  records  a  few  exarn- 
ples  of  men  of  whom  it  may  be  said 
that  whatever  knowledge  they  ac- 
quired, either  sensible  or  intellectual, 
remained  as  indelibly  fixed  upon 
their  minds  as  if  it  were  engraved 
on  a  rock.  .  .  .  But  the^e  are 
rare  instances.  Usually  the  impres- 
sions made  on  the  memory  resemble 
much  more  the  trackless  track  of 
the  arrow  through  the  air  than  the 
enduring  hieroglyphics  upon  the 
pyramids  and  obelisks  of  ancient 
Eoypt  Many  memories  are  mere 
sieves."  Lumpkin  J.,  in  Miller  v. 
Gotten,  5  Ga.  341,  348. 

Superior  Value  of  Writings.  —  "  I 
would  sooner  trust  the  smallest 
slip  of  paper  for  truth  than  the 
strongest  and  most  retentive  mem- 
ory ever  bestowed  on  mortal  man.' 
Lumpkin  J.,  in  Miller  v.  Gotten,  5 
Ga.  341,  349.  "  How  much  more  re- 
liable and  trustworthy  as  a  muiii- 
nient  of  title,  is  the  solemn  official 
record  of  a  fact,  made  at  the  time  of 
its  occurrences,  than  the  mere  rec- 
ollection of  witnesses."  Strauch  v. 
Hathaway,  loi  111.  n,  H-  /'The 
memory  of  man  as  to  facts  is  not 
as  satisfying  to  the  mind  as  a  writ- 
ing, in  an  investigation  involving 
past  events."  Whitaker  v.  Parker, 
42  Iowa  585.  And  see  supra,  III,  5> 
A. 

Cases  Hequiring  Clear  Proof.  — ■  In 
cases  where  clear  proof  is  required, 
courts   will   seldom  act  on  evidence 
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possible,  the  marks  of  strength  as  well  as  of  weakness  of  such 
testimonyJ^ 

b.  Extraordinary  Memory.  —  In  rare  cases  prodigious  feats  of 
memory  are  reported  and  credited/^  but  ordinarily,  the  testimony 
of  a  witness  who  professes  to  remember  events,  the  actual  recollec- 
tion of  which  would  require  the  possession  of  an  unusual  and 
remarkable  memory,  is  seriously  discredited/^ 

c.  Forgetfnlness.  —  On  the  other  hand,  a  statement  of  a  witness 
to  the  effect  that  his  memory  is  poor  and  unreliable  is  much  more 
likely  to  receive  credit^*  as  being  more  in  accord  with  the  nature 


consisting  solely  of  testimony  based 
on  recollection  of  long  past  events. 
Wooster  v.  Trowbridge,  115  Fed. 
722,  731;  Nicoll  V.  Mason,  49  111. 
358,  363;  Philpot  V.  Penn,  91  Mo. 
38,  3  S.  W.  386  (to  establish  re- 
sulting trust). 

71.  Laws  Which  Regulate  the 
Human  Memory.  — "To  those  who 
know,  from  experience  and  reflec- 
tion, the  laws  which  regulate  the 
human  memor}^,  it  does  not  seem 
singular  that  several  persons  in 
speaking  of  a  past  transaction  do 
not  each  reproduce  it,  in  descrip- 
tion with  the  same  fullness  of  de- 
tail; but  such  is  not  the  vulgar  no- 
tion. Among  the  ignorant,  the 
strongest  proof  of  the  truth  of  testi- 
mony derived  from  several  wit- 
nesses is  the  fact  that  the  statement 
of  each  is  nearly  identical  with 
those  of  the  others."  Adams  v. 
Adams,   17  N.  J.   Eq.  324,  335- 

72.  Miller  v.  Gotten,  5  Ga.  341, 
349  (case  contains  many  illustra- 
tions). 

73.  Canada.  —  Armstrong  v. 
Gage,  25  Grant  Ch.  i,  36. 

United  States.  —  Willett  v.  Fister, 
18  Wall.  91,  98;  Pierce  v.  Feagans, 
39  Fed.  587,  591. 

California.  —  McFadden  v.  Wal- 
lace, 38  Cal.  51,  57. 

/oit'a.  —  Holmes  v.  Connable,  in 
Iowa  298,   305,  82   N.   W.  780. 

New  Jersey.  —  Midmer  v.  Mid- 
mer's  Exrs.,  26  N.  J.   Eq.  299,   307. 

New  York.  — In  re  Duffy's  Will, 
51   Misc.   543,   loi    N.  Y.    Supp.  974. 

Ohio.  —  Williams  v.  Robson,  6 
Ohio  St.  510,  516. 

Pennsylvania.  —  McReynolds    v. 
Longenberger,    57   Pa.    St.    13,   Z2>- 
^  Virginia.  —  Thomas    v.    Ribble,   24 
S.    E.    241. 
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]Vest  Tlrginia.  — Board  v.  Calli- 
han,  33  W.  Va.  209,  220,  10  S.  E. 
382. 

"  Truthful  witnesses  do  not  have 
such  extraordinary  memories  as  we 
are  asked  to  believe  in,  here."  Gros- 
venor  v.  Harrison,  54  Mich.  194, 
199,  19  N.  W.  951. 

"  Amazing  if  not  miraculous  mem- 
ory" not  credited.  Mack  v.  Spen- 
cer Optical  Mfg.  Co.,  52  Fed.  819 
(that  a  witness  should  remember 
details  of  a  tool  made  by  him  thirty- 
four  years  before). 

A  witness  identified  a  pneumatic 
hammer  which  he  had  not  seen  for 
ten  years  by  the  number  stamped 
on  it.  The  court  remarked :  "  The 
prodigious  feat  of  memory  involved 
in  this  identification  is  apparent  and 
requires  no  comment.  To  my  mind, 
however,  it  trenches  so  far  on  the 
improbable  as  to  greatly  affect  the 
credibility  of  the  testimony."  Stand- 
ard Sanitary  Mfg.  Co.  v.  Mott  Iron 
Wks.,    152   Fed.   635,  639. 

Where  a  witness  testified  to  facts 
evincing  an  extraordinary  memory, 
his  testimonj'  must  be  perfectly  con- 
sistent to  be  believed  and  it  will  be 
closely  scrutinized.  Parker  v.  Cham- 
bers, 24  Ga.   518,  527. 

Susceptibility  to  Development. 
"  No  human  faculty  is  probably  so 
susceptible  to  development  as  the 
memory,  but  to  attain  distinction 
in  this  direction,  requires  constant 
practice,  which  presupposes  an  ex- 
ercise of  will  power."  Dean  v.  Dean, 
42  Or.  290,  297,  70  Pac.  1039. 

74.  "  How  many  people,  young 
as  well  as  old,  have  habits  and 
waj's  of  forgetfnlness?  It  is  a 
trait  of  human  character,  different 
in  different  people.  Most  men  in 
active  life,  of  sound  mind  and  strict 
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and  probabilities  of  the  case  f^  but  alleged  complete  forgetfulness 
of  comparativelv  recent  events  of  some  interest  to  the  witness  is 
often  disbelieved  by  the  courts^*' 

d.  Matters  Tending  To  Prove  Inaccuracy.  —  (1.)  Remoteness.  —  As 
a  general  rule,  the  credit  to  which  the  accounts  of  witnesses  are 
entitled  diminishes  in  direct  proportion  as  the  facts  themselves 
recede  in  point  of  time,"  and  the  lapse  of  time  is  the  first  point  to 
be  considered  in  weighing  the  testimony.^* 


business  habits,  have  traits  of  forget- 
fuhiess.  Especially  is  this  true  of 
professional  men."  President,  etc. 
of  Bowdoin  College  v.  Merritt,  75 
Fed.  480,  491. 

"  I  have  known  and  heard  of  many- 
extraordinary  instances  of  forget- 
fulness of  matters  as  likely  to  make 
a  lasting  impression  as  a  fall  from 
a  wagonj' ;  relating  also  an  in- 
stance within  the  knowledge  of  the 
judge  where  a  witness  forgot  that 
he  ever  had  had  scarlet  fever.  Mil- 
ler V.  Confederation  Life  Assn.  Co., 
II  Ont.  120,  136. 

75.  Penn.  Mut.  L.  Ins.  Co.  v.  Me- 
chanics' Sav.  B.  &  T.  Co.,  72  Fed. 
413,  442,   19  C.  C.  A.  286. 

76.  Trimpe  v.  Trimpe  (N.  J. 
Eq.),  65  Atl.  744;  Greenleaf  v. 
Grounder,  84  Me.  50,  24  Atl.  461. 
And  see  In  ie  Willford's  Will  (N. 
J.   Eq.),   51    Atl.   501. 

Feigned  Forgetfulness  of  a  recent 
fact  may  be  very  satisfactory  proof 
of  its  existence.  Haydock  v.  Hay- 
dock,  33  N.  J.  Eq.  494,  500.  And 
see  Harter  v.  People,  204  111.  158, 
68  N.  E.  447. 

77.  United  States.  — Teck  v. 
Burns,  5  Ben.  537,  19  Fed.  Cas.  No. 
10,889. 

California.  —  In  re  Irvine's  Es- 
tate, 102  Cal.  606,  36  Pac.  1013. 

Georgia.  —  Parke  v.  Foster,  26 
Ga.  465,  470. 

Illinois.  —  City  of  LaSalle  v. 
Evans,   III  111.  App.  69,  71. 

il/ary/anc?.  —  Maryland  L.  &  P. 
Homestead  Assn.  v.  Moore,  80  Md. 
102,   109,  30  Atl.  60s,  33  Atl.  59. 

N^w  Hampshire.  —  Minot  v.  Bos- 
ton &  M.  R.  Co.,  74  N.  H.  230,  66 
Atl.   825. 

Nczv  Jersey.  —  Wilson's  Exr.  v. 
Cobb's  Exr.,  28  N.  J.  Eq.  i77.  182; 
Ward  V.  Cooke,  17  N.  J.  Eq.  93,  95. 


Wisconsin.  —  McClellan  v.  San- 
ford,  26  Wis.  595,  606. 

Complete  Transactions.  — •  "  Few 
persons  are  so  gifted  in  memory,  as 
to  retain  in  vivid  recollection  the 
details  of  a  past  transaction,  after 
it  has  been  long  dismissed  from  at- 
tention as  finished  work.  The  mind 
is  wont  to  disincumber  itself  of 
burdens  which  it  esteems  as  no 
longer  possessing  a  living,  vital 
force."     Smith  v.  Wert,  64  Ala.  34. 

78.  "  Lapse  of  time  obscures  all 
recollections,  the  best  as  well  as 
the  worst."  Wilson's  Exrs.  v.  Cobb's 
Exrs.,  28  N.  J.  Eq.  177,  182. 

"  Lapse  of  time,  three  years  for 
instance  in  most  cases  impairs  the 
recollection  and  weakens  the  con- 
fidence that  we  place  in  human 
testimony."  Watson  v.  Walker,  23 
N.  H.  471,  496. 

Illustrations — .  Four  months  was 
said  to  be  "  a  period  too  short,  ac- 
cording to  ordinary  experience  and 
observation  for  a  material  fact  in 
an  important  transaction,  to  fade 
from  the  memory  of  a  person  who 
was  under  a  special  duty  to  re- 
member it."  Robbins  v.  Robbins, 
so  N.  J.  Eq.  74^.  26  Atl.  673. 

After  five  years  "  it  would  be  far 
more  surprising  to  find  that  they 
had  remembered  them  than  to  find 
that  they  had  entirely  forgotten 
them."  Homeopathic  Mut.  L.  Ins. 
Co.  V.  Marshall,  32  N.  J.  Eq.  103, 
III. 

"  In  eight  months  the  recollection 
is  much  impaired."  Derby  v.  Derby, 
21   N.  J.  Eq.  36,  45- 

Rule  Not  Inflexible.  — "  We  are 
aware  of  no  rule  that  mere  lapse 
of  time  requires  the  evidence  to  be 
rejected,  or  limits  the  credibility  of 
evidence,  unless  there  be  reasons 
impairing  its  force."  Ryder  v.  Em- 
rich,  104  111.  470. 
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(2.)  Routine  Matters.  —  The  routine  matters  of  a  person's  life  are 
seldom  carried  in  mind  for  any  considerable  length  of  time/®  and 


Where  More  Recent  Events  Have 
Been  Forgotten.  —  Where  a  witness 
testifies  that  he  has  forgotten  cer- 
tain transactions,  his  testimony  as 
to  more  remote  transactions  of  the 
same  general  nature  is  entitled  to 
little   weight.     Walmsley  v.   Griffith, 

10  Ont.  App.  327,  332. 

79.     Canada.  —  Scott      v.      Crerar, 

11  Ont.  541,  562  (witness  of  com- 
mon-law marriage.  And  see  Bell  v. 
Graham,  13  Moore  P.  C.  242,  260, 
15  Eng.  Reprint  91). 

United  States.  — Fierce  v.  Fea- 
gans,  39  Fed.  587,  591;  Mack  v. 
Spencer  O.  Mfg.  Co.,  52  Fed.  819; 
Kraatz  v.   Tieman,  79  Fed.  ^22. 

Georgia.  —  Davant  v.  Carlton,  53 
Ga.  491  (service  of  papers  by  sher- 
iff). 

Illinois.  — The  Calumet  C.&D.Co. 
V.  Russell,  68  111.  426,  431  (acknowl- 
edgment of  one  of  many  deeds  by 
a  married  woman)  ;  Chicago,  R.  I. 
&  P.  R.  Co.  V.  Stickman,  95  111. 
App.  4  (signals  given  by  locomo- 
tive engineer)  ;  Booker  v.  Booker, 
208  III.  529,  537,  70  N.  E.  709,  100 
Am.  St.  Rep.  250. 

Kentucky.  —  Louisville  &  N.  R. 
Co.  V.  Deason,  29  Ky.  L.  Rep.  1259, 
96   S.   W.    1 115. 

Maryland.  —  National  F.  Ins.  Co. 
V.  Crane,  16  Md.  260,  295. 

Massachusetts.  —  Thatcher  v.  Mil- 
ler,  13   Mass.  270;    Shove  v.   Wiley, 

18  Pick.   558. 

Michigan.  — ■  Stevenson  v.  Kurtz, 
116  Mich.  95,  74  N.  W.  304;  Mat- 
ter of  Wool,  36  Mich.  299  (recollec- 
tion of  an  acknowledgment  by  a 
notary). 

Missouri.  —  State  v.  Kansas  City 
R.  Co.,  70  Mo.  App.  634  (railroad 
signals). 

New  Jersey.  —  Carlisle   v.   Cooper, 

19  N.  J.  Eq.  256,  266. 

Neiv    York.  —  People    v.    Biglizen, 

12  App.  EHv.  225,  98  N.  Y.  Supp. 
361 ;  Tauger  7'  New  York  City 
R.  Co.,  104  N.  Y.  Supp.  681  (sig- 
nal given  at  a  particular  street 
by  the  conductor  would  not  be 
remembered  by  the  motorman)  ; 
Willetts  V.   Buffalo,   etc.   R.    Co.,   14 
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Barb.    585,    591    (collecting    fare    of 
passenger  by  conductor). 

"  There  is  no  class  of  occurrences 
which  people  are  less  likely  to  no- 
tice or  remember  than  those  with 
which  from  frequent  repetition  they 
are  familiar,  or  those  which  happen- 
ing at  stated  intervals  or  in  connec- 
tion with  other  familiar  happenings 
are  expected."  Kielbeck  v.  Chicago, 
etc.  R.  Co.,  70  Neb.  571,  575,  97 
N.  W.  750. 

"  Is  it  probable  that  any  human 
intellect  can  retain  with  accuracy 
for  thirty  years  the  petty  details  of 
an  eventless  and  humdrum  occupa- 
tion?" Mack  V.  Spencer  O.  Mfg. 
Co.,  52  Fed.  819.  , 

"'Little  reliance  can  be  placed  on 
the  general  recollection  of  persons 
in  regard  to  ordinary  occurrences 
imder  their  immediate  observation 
when  their  memory  is  not  charged 
with  the  matter  at  the  time."  Penn- 
sylvania R.  Co.  V.  Central  R.  Co., 
59   Fed.    190. 

Notary's  Acts  are  not  likely  to 
make  any  permanent  impression  on 
his  memory.  Bliss  v.  Payne,  11 
Mich.  92,  99;  Ford  v.  Osborne,  45 
Ohio  St.  I,  12  N.  E.  526;  Pierce  v. 
Feagans,  39  Fed.  587,  590;  White  v. 
Fisher,  77  Ind.  65;  Com.  v.  Mellet, 
196  Pa.  St.  243,  46  Atl.  434;  Matter 
of  Wool,  36  Mich.  299;  Komp  v. 
State,  129  Wis.  20.  108  N.  W.  46. 

lawyer  in  Active  Practice  is  very 
apt  to  forget  ordinary  transactions. 
Baur  V.  Cron,  71  N.  J.  Eq.  743-  66 
Atl.  585;  Booker  v.  Booker,  208  111. 
529,  70  N.  E.  709,  100  Am.  St.  Rep. 
250;  Hupsch  V.  Resch,  45  N.  J.  Eq. 
657,  660,  18  Atl.  2>72',  Goodwin  v. 
Dean,  50  Conn.  517  (drawing  of 
deeds)  ;  Stines  v.  Hays,  36  N.  J. 
Eq.   364. 

Persons  Who  Often  Act  as  Sub- 
scribing Witnesses  seldom  remember 
individual  transactions.  Wood- 
house  V.  Balfour,  L.  R.  13  P.  (Eng.) 
2;  Matter  of  Kellum,  52  N.  Y.  517; 
Den  V.   Matlack.   17   N.  J.   L.  354. 

Event  Unusual  in  One  Witness' 
Experience  But  Common  to  Another. 
An  occurrence  may  be  unusual  in 
the    experience    of    some    witnesses, 
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often  they  pass  without  makings  any  noticeable  impression  at  the 

time.^''  .    .  ,  .  •      ,      • 

(3.)  Business  Activity.  ^  A  person  who  is  immersed  in  active  Inisi- 

ness  Hfe  will  be  likely  to  forget  many  matters  which  a  person  with 

more  leisure  might  be  expected  to  remember.^^ 

(4.)  Bias. —  The   interest  or  bias  of  a  witness   is   recognized  as 

greatly  affecting  the  accuracy  of  his  memory,^-  and  this,  too,  often 

unconsciously  to  himself.^^ 


and  common  to  the  experience  of 
others,  so  that  it  will  be  remembered 
bv  the  former  though  forgotten  by 
the  latter;  and  so  testimony  of 
these  two  classes  of  witnesses  ap- 
parently in  conflict  is  not  neces- 
sarily to  be  regarded  as  contradict- 
ory. Louisville  &  N.  R.  Co.  v. 
Deason,  29  Ky.  L.  Rep.  1259,  96  S. 
W.  1 115.  And  see  Mutual  R.  F.  L. 
Assn  V.  Cleveland  Mills,  82  Fed. 
508,  5T2,  27  C.  C.  A.  212;  Piatt  V. 
Stewart,  13  Blatchf.  481,  I9  Fed. 
Cas.   No.   11,220,  p.  856. 

TJn-asual  Occurrence  in  a  Routine 
Transaction,  Remembered — •  Where 
a  local  letter  had  a  two  cent  stamp 
on  it,  while  a  one  cent  stamp  would 
have  been  sufficient,  it  is  not  strange 
that  the  postal  clerk  observed  it  and 
remembered  it.  People  v.  Strollo, 
191   N.  Y.  42,  83  N.  E.  573,  575- 

80.  See  supra,  III,  9,  H. 

81.  Parke  v.  Foster,  26  Ga.  465, 
470. 

"Where  an  event  not  deemed  im- 
portant at  the  time  has  been 
crowded  from  the  memory  and  ob- 
scured by  the  ever  varying  inci- 
dents of  an  active  life,  it  is  not  dif- 
ficult to  imagine  that  even  an  hon- 
est man  may  be  led  erroneously  to 
persuade  himself  that  the  fact  ac- 
cords with  his  inclination  concern- 
ing   it."      Thayer   v.    Hart,    20    Fed. 

693- 

Business  Activity  of  one  party  to 
a  transaction  may  be  so  great  as  to 
render  his  forgetting  the  facts  more 
likely  than  that  the  other  person 
would  do  so,  he  being  less  occu- 
pied. House  V.  Clemens,  16  Daly 
3,  9  N.  Y.  Supp.  484- 

82.  United  States  v.  Mayer,  26 
Fed.  Cas.  No.  15.753;  Shorter  v. 
Sheppard,  33  Ala.  648,  657;  Miller 
V.  Miller,  100  Mich.  563,  59  N.  W. 
242;   Warwick  v.   Marlatt,  25  N.  J. 


Eq.  -188;  McNulty  v.  Hurd.  86  N.  Y. 
547,  553;  Thomas  v.  Ribble  (Va.), 
24  S.  E.  241,  245. 

"  The  strong  bias  of  interest  upon 
a  mind  long  pondering  over  and 
much  excited  upon  one  subject  has 
doubtless  produced  genuine  convic- 
tions of  the  truth  of  the  things  to 
which  he  testifies."  In  re  Mayo,  4 
Hughes  382,  16  Fed.  Cas.  No.  9-353- 

"  It  is  comparatively  easy  when 
witnesses  are  testifying  concernin'^: 
a  transaction  that  occurred  six 
years  ago,  and  that  has  become  in- 
distinct in  the  memory,  to  make 
their  recollection  of  the  details  of 
the  occurrence  conform  to  their 
present  interest."  Pierce  v.  Fea- 
gans,  39  Fed.  587,  590. 

In  Miller  v.  Cohen,  173  Pa.  St. 
488,  494,  34  Atl.  219,  the  court  no- 
tices "  the  tendency  after  the  lapse 
of  time  to  believe  that  which  it  is 
the  interest  of  the  witness  to  have 
appear   as  the  truth." 

False    impressions    are    "  deepened 
with    their    original    coloring    after 
years  have  passed  away."     Fisler  v.  . 
Porch,   ID  N.  J.   Eq.  243,  255. 

"  Witnesses  Whose  Memories  Are 
Prodded  by  the  eagerness  of  interest- 
ed parties  to  elicit  testimony  favor- 
able to  themselves  are  not  usually 
to  be  depended  upon  for  accurate 
information."  The  Barbed  Wire 
Patent,  143  U.  S.  275,  284  (quoted 
in   Kemp  v.   M'bride,    129  Fed.  382, 

285)-  ,,      , 

83.  Riddle  V.  Clabey,  59  N.  J. 
Eq.  573,  579,  44  Atl.  859  ("the  un- 
conscious influence  of  present  in- 
terest"). 

Recollection  of  biased  witnesses 
"  is  almost  sure  to  be  highly 
(though  it  may  be  insensibly)  coU 
ored  in  favor  of  the  side  on  which 
it  is  offered,  and  it  is  a  very  unsafe 
foundation    for    the    judgment    of    a 
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(5.)  Imagination.  —  The  very  effort,^^  of  even  a  conscientious  wit- 
ness^^  to  recollect  a  more  or  less  indistinct  transaction  is  sure  to 
result  in  blending  with  what  is  actually  remembered,  more  or  less 
matter  which  the  witness  naturally®*^  imagines  he  remembers^^ 
through  his  knowledge  of  subsequently  occurring  facts.^^ 


court."       Poague     v.     Spriggs,     21 
Gratt.    (Va.)    220,   229. 

"  The  reproduction  of  the  words 
of  another  by  memory  is  a  difficult 
undertaking,  and  when  the  mem- 
ory is  influenced  by  the  uncon- 
scious bias  of  personal  interest,  its 
recollection  is  to  be  received  with 
great  circumspection."  Ramsdell  v. 
Streeter,   62   N.  J.    Eq.   718,  48  Atl. 

575- 

"  The  court  cannot  resist  the  con- 
clusion that  the  mind  of  the  wit- 
ness has  become  so  imbued  with  the 
idea  that  the  defendant's  conduct 
was  unfair,  that  he  has,  unwittingly 
perhaps,  permitted  imagination  to 
take  the  place  of  facts  and  has  sub- 
stituted what  he  thinks  the  agree- 
ment should  have  been  for  what  the 
agreement  actually  was."  Lalance 
&  Grosjeon  Mfg.  Co.  v.  National 
E.  &  S.  Co.,  108  Fed.  77,  79- 

84.  Swedish  Bark  Adolph,  4  Fed. 
730,  741 ;  Hodge  v.  Amerman,  40 
N.  J.  Eq.  99,   103,  2  Atl.  257. 

85.  Hodge  v.  Amerman,  40  N.  J. 
Eq.  99,  103,  2  Atl.  257;  Matter  of 
Wool,  36  Mich.  299,  302;  New  Jer- 
sey Zinc  &  Iron  Co.  v.  Morris  Canal 
Co.,  44  N.  J.  Eq.  398,  412,  15  Atl. 
227,  I  L.  R.  A.  133. 

86.  "  It  is  human  nature  to  be- 
lieve that  one  has  foreseen  such  an 
event,  and  I  doubt  not  the  witnesses 
unconsciously  speak  more  of  their 
present  than  their  then  existing  im- 
pressions of  that  which  was  indi- 
cated." The  Wilhelm,  47  Fed.  89; 
Marshall  v.  Union  Ins.  Co.,  2  Wash. 
C.  C.  357,  16  Fed.  Cas.  No.  9,133; 
United  States  v.  American  Bell  Tel. 
Co.,  167  U.  S.  224,  261. 

87.  Rosencrans  v.  Schnacke,  13 
111.  App.  216  (testimony  was  said  to 
be  "  more  the  outgrowth  of  im- 
agination than  memory");  West 
Jersey  R.  Co.  v.  Thomas,  23  N.  J. 
"Eq.  431,  438. 

"  The  testimony  of  the  two 
Messrs.  Clabby  as  to  the  exact 
words  used  at  that  time,  is  probably 
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their  present  recollection  of  what 
was  likely  to  occur."  Riddle  v. 
Clabby,  59  N.  J.  Eq.  573,  579,  44 
Atl.  859. 

88.  See  United  States  v.  Stin- 
son,  197  U.  S.  200,  206;  Hardy  v. 
Harbin,  154  U.  S.  598;  Martin  v. 
Tuttle,  80  Me.  310,  14  Atl.  207; 
Wolcott  V.  Holcomb,  31  N.  Y.  125; 
Pierce  V.  Feagans,  39  Fed.  587,  591. 

"  After  having  seen  what  has  been 
done,  the  mind  is  very  apt  to  blend 
the  subsequent  information  with 
prior  recollection  and  confuse  them 
together."  Howe  v.  Underwood, 
12  Fed.  Cas.  No.  6,775,  p.  685. 

"  It  is  a  very  common  thing  for 
an  honest  witness  to  confuse  his 
recollection  of  what  he  actually  ob- 
served with  what  he  has  persuaded 
himself  to  have  happened,  from  im- 
pressions and  conclusions  not  really 
drawn  from  his  own  actual 
knowledge."  Matter  of  Wool,  36 
Mich.   299,   302. 

Often  the  real  meaning  of  what  is 
seen  is  not  understood  until  after- 
wards, but  in  such  case  a  full  cross- 
examination  is  allowed  since  "  it  is 
only  by  thorough  sifting  that  it  can 
be  known  how  much  a  witness  has 
allowed  his  memory  to  be  warped 
by  subsequent  suspicions."  Ham- 
ilton V.  People,  29  Mich.  173,  182; 
Thomas  v.  Ribble  (Va.),  24  S.  E. 
241,    245. 

"  It  sometimes  happens  in  case  of 
severe  personal  injuries  that  the  in- 
jured party  undertakes  to  narrate  in 
minute  detail  the  precise  manner  in 
which  the  accident  took  place.  But 
a  careful  analysis  of  his  narrative 
and  a  comparison  of  it  with  the  es- 
tablished or  conceded  facts  of  the 
case  will  perhaps  in  most  of  these 
instances  show  that  what  he  is  tell- 
ing is  the  theory  of  the  occurrence 
which  he  has  subsequently  reasoned 
out  and  which  he  honestly  mistakes 
for  actual  recollection."  Taylor  v. 
General  Ace.  A.  Corp.,  208  Pa.  St. 
439,  444,  57  Atl.  830. 
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(6.)  Habit. —  Another  fact  to  be  considered  in  testing  the  memory, 
is  the  liabihty  of  the  witness  to  believe  he  has  an  actual  remem- 
brance of  matters  when  in  fact  he  is  testifying  to  his  habit  of  acting 
or  the  usual  course  of  his  business.^^ 

(7.)  Confiision  With  Similar  Matters. —  The  memory  of  a  busy  per- 
son"" is  very  apt  to  confuse  his  recollection  of  an  event  of  no  very 
great  importance  with  his  recollection  of  other  more  or  less  similar 
matters"^  happening  at  about  the  same  time.°- 

(8.)  Discussion  of  Event.  —  Nothing  is  more  likely  to  affect  the 
accuracy  of  a  witness'  memory  of  any  -event  than  a  repeated  nar- 
ration of  it  to  others,'^'*  or  his  frequently  hearing  the  impressions 
made  upon  other  persons  by  the  same  event.^* 


Documentary  Evidence  Already  in 
the  Case  May  Warp  Witness'  Mem- 
ory,—Nicoll  V.  Mason,  49  111.  358, 
362. 

In  Patent  Cases,  where  the  defense 
is  prior  use.  the  witness  is  usu- 
ally familiar  with  the  machine 
which  has  been  subsequently  pat- 
ented and  it  is  natural  for  him  in 
testifying  to  the  construction  of  the 
earlier  machine  to  state  that  it  had 
similar  qualities.  Campbell  Prtg. 
Press  &  Mfg.  Co.  v.  Marden,  64 
Fed.  782.  785. 

89.  Mutual  R.  F.  L.  Assn.  v. 
Cleveland  Mills,  82  Fed.  508,  512,  27 
C.  C.  A.  212.  And  see  Piatt  v. 
Stewart,  13  Blatchf.  481.  19  Fed. 
Cas.  No.  11,220,  p.  856;  The  Ellen 
McGovern,  27  Fed.  868.  But  com- 
pare supra,  II,  3,  C. 

90.  See  supra.    Ill,  9,   I,   d.    (3.) 

91.  See  supra.   III,  9,   I.   d,    (2.) 

92.  United  States  v.  McKee,  26 
Fed.  Cas.  No.  15,683,  p.  1103;  The 
Gran  Canaria,  16  Fed.  868,  872; 
Electrical  Ace.  Co.  v.  Julien  Elec. 
Co.,  38  Fed.  117,  127. 

Speaking  of  a  man  who  had  taken 
out  thirty  patents  and  written  five 
thousand  articles  on  scientific  sub- 
jects in  the  preceding  twenty-five 
years,  the  court  said :  "  That  such 
a  man.  with  his  intention  engrossed 
to  such  a  phenomenal  extent,  should 
be  able  to  recall  with  perfect  accu- 
racy experiments  and  results  made 
and  reached  by  him  in  nearly  a 
quarter  of  a  century  ago  seems  amaz- 
ing. He  may  be  mistaken ;  he  may 
have  confused  experiments  unin- 
tentionally; he  may  have  exaggerat- 


ed   results."     Electrical    Ace.    Co.   v. 
Julien  Elec.  Co..  38  Fed.   117,  127. 

93.  "  Things  are  told  to  persons 
till  they  verily  believe  that  they  wit- 
nessed them ;  and  we  repeat  events 
until  we  are  ready  to  swear,  in  the 
utmost  sincerity,  that  we  are  spec- 
tators of  their  occurrence."  Miller 
V.  Cotten,  5  Ga.  341,  349. 

94.  United  States  v.  Flint,  4 
Sawy.  42,  25  Fed  Cas.  No.  15,121 ; 
Willett  V.  Fister,  18  Wall.  (U.  S.) 
91,  97;  /;;  re  Goold,  2  Hask.  34,  10 
Fed.  Cas.  No.  5,604.  p.  768;  Martin 
V.  Letty,  18  B.  Mon.  (Ky.)  573, 
581;  In  re  Bailey,  in  App.  Div. 
909.  98  N.  Y.  Supp.  725;  Hale  & 
K.  Mfg.  Co.  V.  Norcross,  199  Pa.  St. 
283,  289,  49  Atl.  80. 

A  warm  imagination  may  make 
"  narrations,  often  repeated  by  a 
good  friend,  seem  as  if  they  were 
of  facts  seen  by  the  witness."  Johns 
V.  Norris,  22  N.  J.  Eq.  102,  105. 

"  We  know  that  great  variations 
take  place  in  the  recollection  of  in- 
dividuals not  accustomed  to  busi- 
ness, more  especially  after  much 
gossiping  talk  has  been  had  in  the 
neighborhood  upon  the  subject  on 
which  they  afterwards  give  their 
evidence.  Suggestions  of  idle  or  de- 
signing persons  get  to  be  mixed  up 
with  the  recollections  which  become 
fainter  and  fainter,  till  at  last  their 
own  fancy  helps  to  mislead  them." 
M'Gregor  v.  Topham,  3  H.  L.  Cas. 
132,   148,   ID  Eng.   Reprint  51. 

Even  a  disinterested  witness  is 
liable,  in  attempting  to  reproduce  a 
conversation  after  a  considerable 
lapse  of  time,  "  to  substitute  ex- 
pressions   recently    made    by    other 
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e.  Matters  Tending  To  Prove  Accuracy. —  (1.)  Attention.— (A.) 
In  General.  • —  The  value  of  testimony  drawn  from  the  memory  of 
a  witness  is  increased  where  it  appears  that  his  attention  was  upon 
the  event  when  it  occurred,''^  and  any  diversion  of  attention  de- 
tracts from  the  value  of  the  evidence  to  a  similar  extent.'^^ 

(B.)  Attention  After  Event.' — If  the  immediate  effect  of  the  oc- 
currence of  an  event  is  to  drav/  attention  to  it,  this  is  to  be  con- 
sidered when  the  memory  of  the  witness  is  being  tested,®^  although 


persons  for  those  of  the  speaker 
whose  words  he  is  attempting  to 
repeat."  Hodge  v.  Amerman,  40  N. 
J.  Eq.  99,  103,  2  Atl.  257. 

"  The  impressions  gained  by  sub- 
sequent conversations  by  the  wit- 
nesses with  the  parties,  is  liable  to 
color  any  statement  of  what  then 
occurred."  Riddle  v.  Clabby,  59  N. 
J-    Eq.   573,   579.   44  Atl.   859. 

Witnesses  Placed  Under  the  Rule, 
The  purpose  is  to  keep  their  mem- 
ory from  being  affected  by  hearing 
the  narrations  of  other  persons. 
Louisville  &  N.  R.  Co.  v.  York,  128 
Ala.  305,  310,  30  So.  676;  Rainwater 
V.  Elmore,  i  Heisk.  (Tenn.)  363. 
And  see  article  "Witnesses,"  Vol. 
XIV. 

95,  In  re  Ames'  Will.  40  Or.  495, 
503,  67   Pac.   737. 

"  Impressions  made  upon  the  mind 
are  deep  and  lasting  or  shallow  and 
transitory,  just  in  proportion  to 
the  degree  of  attention  which  a  per- 
son given  to  the  facts  perceived  or 
the  truths  conceived.  To  direct  the 
attention  in  a  particular  channel,  or 
to  keep  it  concentrated  for  a  reason- 
able time  upon  a  given  subject,  re- 
quires an  exercise  of  the  will,  which 
makes  impressions  upon  the  mind 
that  are  reproduced  by  the  associ- 
ation of  ideas."  Dean  v.  Dean,  42 
Or.   290,  297,  70  Pac.   1039. 

"  The  value  of  his  recollection 
would  depend  entirely  upon  the  de- 
gree of  attention  with  which  he  ob- 
served the  facts,  and  the  reasons 
which  operated  upon  his  mind  to 
excite  that  attention  and  fix  the  facts 
in  his  memory."  Angell  v.  Rosen- 
bury,  12  Mich.  241,  257,  quoted  in 
Detroit  &  IM.  R.  Co.  v.  Van  Stein- 
burg.  17  Mich.  99.  106. 

"  Memory  of  conditions  that  the 
witness  has  no  occasion  to  recollect, 
and  which  must  have  been  observed 
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without  careful  attention  is  not  en- 
tirely acceptable."  The  Queen 
Elizabeth,    100    Fed.    874.    878. 

Casual  Though  Frequent  Atten- 
tion. — "  The  picture  remaining  be- 
fore an  ordinary  memory  of  what 
was  seen  casually,  though  frequently, 
as  long  ago  as  fifteen  or  twenty 
3'ears  can  rarely  be  implicitly  relied 
upon."  McConnell  v.  American 
Bronze  P.  Mfg.  Co.,  41  N.  J.  Eq. 
447,  456,  5  Atl.  785. 

Definite  Purpose. —  Act  done  with 
a  definite  purpose  in  view  likely  to 
be  accurately  remembered  {Ex  parte 
Fitz,  2  Lowell  519,  9  Fed.  Cas.  No. 
4,837.  Bugbee  v.  Howard,  32  Ala. 
713,  7'^?),  while  an  act  done  without 
any  definite  object  in  view  will  soon 
be  forgotten.  See  Socola  v.  Chess- 
Carley  Co.,  39  La.  Ann.  344,  351,  i 
So.    824.  - 

96.  United  States  v.  The  Anna, 
I  Taney  549,  24  Fed.  Cas.  No.  14.458, 
p.  827;  Stark  V.  Stephenson,  7  ]\Iani- 
toba  381,  387. 

A  witness  may  be  asked  what  he 
was  doing  immediately  preceding 
the  time  at  which  the  facts  he  testi- 
fied to  occurred,  since  it  is  always 
proper  to  show  whether  his  atten- 
tion was  entirely  focused  on  the 
matter  in  issue.  Stewart  v.  State, 
19    Ohio   302. 

97.  Knowlden  v.  Knowlden  (N. 
J.  Eq.),  52  Atl.  377;  Troeder  v. 
Lorscli,  150  Fed.  710,  716,  80  C.  C. 
A.  376;  St.  Louis,  etc.  R.  Co.  v. 
Manly,  58  III  300,  309  (remem- 
brance by  engineer  after  accident 
whether  he  gave  statutory  signals)  ; 
Haverstick  v.  Penn.-^ylvania  R.  Co., 
171  Pa.  St.  loi.  106,  32  Atl.  1 128 
(same)  ;  In  re  Berwind-White  Coal 
Min.  Co.,  116  Fed.  51  (whether 
warning  was  given  by  fellow-servant 
just   before   the   accident   occurred). 
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it  does  not  strengthen  the  testimony  as  would  evidence  of  atten- 
tion given  while  the  event  was  actually  occurring."^ 

(2.)  Interest.  —  Nothing  tends  more  to  induce  reliance  upon  the 
memory  of  a  witness  than  a  showing  that  he  was  interested  in  the 
event  or  transaction  at  the  time  of  its  occurrence,  as  this  insures 
accuracy  of  observation""  as  well  as  faithful  recollection.^ 

(3.)  Recurrence  to  Mind.  —  Recollection  of  matters  which  the  wit- 


Coiii/^arc  Tauger  v.   New  York  City 
R.  Co.,  104  N.  Y.  Supp.  68i. 

Where  the  identity  of  a  murderer 
was  in  issue,  ten  years  after  the 
crime  had  been  committed,  the  court 
remarked :  "  It  may  seem  strange  at 
tirst  thought  that  the  witnesses  are 
enabled  to  remember  and  identify 
these  men  after  so  long  a  time. 
.  .  .  But  it  must  be  borne  in 
mind  that  in  consequence  of  the 
sudden  and  dreadful  shock  produced 
by  the  death  of  Barron,  every  person 
in  that  community  immediately 
sought  to  reproduce  in  his  own 
mind  the  presence  and  appearance 
of  any  strangers  seen  on  that  event- 
ful day.  .  .  .  The  startling  event, 
shrouded  in  mystery  during  all  these 
years,  has  served  to  stamp  upon 
their  minds  and  memories  the  im- 
pressions received  at  the  time;  and 
their  testimony  is  but  the  reproduc- 
tion of  what  they  saw  and  noted, 
and  even  discussed,  when  every  cir- 
cumstance was  fresh  in  their  rec- 
ollection." State  z;.  Stain,  82  Me. 
472,  481,  20  Atl.  72. 

98.  "  If  immediately  after  an  oc- 
currence an  eye-witness  has  the  sub- 
ject brought  to  his  attention  in  such 
a  manner  as  particularly  to  impress 
it  upon  his  memory,  while  it  is  still 
fresh  and  vivid,  it  is  competent  for 
him,  when  the  facts  become  mate- 
rial, to  state  the  circumstance  then 
occurring,"  and  though  it  would  not 
be  so  important  as  something  occur- 
ring while  the  transaction  was  going 
on,  it  is  still  to  be  considered.  De- 
troit &  M.  R.  Co.  V.  Van  Stein- 
burg,  17  Mich.  99,  107. 

99.  See  infra.   III,  9,   H,   d,    (8.) 
1.     United     States.  —  Farwell      v. 

Steamboat  J.  H.  Starin,  2  Fed.  100; 
The  John  H.  May,  52  Fed.  882; 
Pierce  v.  Fcagans,  39  Fed.  587,  591 ; 
Smith  z'.  Yellow  Pine  Liunber,  2 
Fed.    396;    Westinghouse     Elec.     & 


Mfg.  Co.  z'.  Mutual  L.  Ins.  Co.,  129 
Fed.  213,  217;  Curtice  v.  Crawford 
County  Bank,  118  Fed.  390,  393, 
56  C.  C.  A.  174;  Willett  V.  Fister. 
18  Wall.  91,  98;  Rusk  z'.  The  Free- 
stone, 2  Bond  234,  21  Fed.  Cas.  No. 
12,143,   p.   20. 

California.  —  Landers  v.  Bolton, 
26  Cal.  393,  411. 

Illinois.  —  Ryder  v.  Emrich,  104 
111.  470. 

Louisiana.  —  Chandler  v.  Hough, 
7  La.  Ann.  440. 

Michigan.  —  Miller  v.  Miller,  lOQ 
Mich.  563,  59  N.  W.  242. 

Nczu  Jersey.  —  White's  Admrs.  v. 
Williams,  3  N.  J.  Eq.  376,  382; 
Bailey  v.  Stiles,  2  N.  J.  Eq.  220, 
234;  Taylor  v.  Coriell,  66  N.  J.  Eq. 
262,  272,  57  Atl.  810;  Carlisle  v. 
Cooper,  19  N.  J.  Eq.  256,  266; 
Homeopathic  Mut.  L.  Ins.  Co.  v. 
Marshall,  32  N.  J.  Eq.  103,  in; 
Kline  v.  Grannis,  61  N.  J.  Eq.  397, 
48  Atl.  566. 

Nezv  York.  —  Jackson  v.  Loomis, 
12  Wend.  27;  Barranco  v.  Law,  87 
App.  Div.  626,  84  N.   Y.   Supp.  421. 

Texas.  —  Hutcheson  v.  Meazell, 
64  Tex.  604. 

J'irginia.  —  Thomas  v.  Ribble 
(Va.),  24   S.   E.   241. 

Illustrations.  _"  As  he  was  the 
owner  of  the  land,  it  was  natural 
that  his  observation  of  its  condition 
should  have  been  somewhat  closer 
and  more  thorough  than  that  of  a 
person  having  no  interest  in  it,  and 
that  his  recollection  of  what  he  saw 
should  be  more  perfect,  and  remain 
with  him  longer,  than  that  of  a  per- 
son casually  looking  at  the  land, 
with  neither  interest  nor  object." 
New  Jersey  Zinc  Co.  v.  Morris  Ca- 
nal Co.,  44  N.  J.  Eq.  398.  410,  15 
Atl.  227,   I   L.  R.  A.   133. 

Interest  in  observing  an  event  may 
make  negative  testimony  more  to  be 
relied    upon   than   positive   testimony 
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ness  has  had  no  occasion  to  call  to  mind'  is  always  considered  to 
be  less  clear  and  accurate  than  his  recollection  of  other  matters 
which  have  occasionally  come  before  him  for  consideration,  since 
their  actual  occurrence,  either  directly  or  indirectly.^ 

(4.)  Reason  for  Remembering.  —  A  witness  may  state  the  facts 
which  enable  him  to  recollect  a  matter,*  and  ordinarily  if  the  reason 
he  gives  has  a  close  connection  wdth  the  event^  his  testimony  will 
be  greatly  strengthened,^  and  failure  to  give  any  reason  for  remem- 
bering sometimes  leads  to  a  disregarding  of  his  testimony.'^ 

Association  of  Ideas  in  a  person's  mind  and  memory  is  the  basis 
of  the  above  rules.* 


of  a  witness  not  so  interested.  Dau- 
bert  V.  Delaware,  etc.  R.  Co.,  199 
Pa.  St.  345.  49  Atl.  72. 

2.  New  Jersey  Zinc  Co.  v.  Mor- 
ris Canal  Co.,  44  N.  J.  Eq.  398,  15 
Atl.  227,  I  L.  R.  A.  133;  Pierce  v. 
Feagans,  39  Fed.  587,  591 ;  Thomp- 
son V.  Simpson,  128  N.  Y.  270,  281, 
28  N.  E.  627. 

3.  "  No  man  is  apt  to  forget 
facts  in  which  he  has  a  constant  and 
lively  interest."  Consolidated  Fruit 
Jar  Co.  V.  Bellaire  Co.,  27  Fed.  377, 
380. 

"  His  memory  has  been  kept  fresh 
by  being  called  upon  to  testify  on 
several  occasions,  beginning  with 
the  interference  proceedings  which 
were  soon  afterwards."  Westing- 
house  Elec.  &  Alfg.  Co.  V.  Roberts, 
125   Fed.   6,    II. 

4.  Cole  V.  Lake  Shore,  etc.  R.  Co., 
105  Mich.  549,  63  N.  W.  647;  Tom- 
linson  v.  Town  of  Derby,  43  Conn. 
562;  Street  v.  Sinclair,  71  Ala.  no; 
O'Hagan  v.  Dillon,  76  N.  Y.  170; 
State  V.  Fox,  25  N.  J.  L.  566,  575, 
602;  Elgin,  etc.  R.  Co.  v.  Hoadley, 
122  111.  App.  165,  168;  Peck  V.  At- 
water  Mfg.  Co.,  61  Conn.  31,  23 
Atl.  699.  And  see  article  "  Credi- 
bility," Vol.   Ill,  pp.  764,  765,  766. 

"  It  is  often  the  case,  that  a  wit- 
ness is  allowed  to  state  in  evidence 
an  irrelevant  fact,  not  as  tending  to 
prove  a  disputed  fact,  but  in  order 
to  show  that  his  mind  is  retentive 
of  an  important  relevant  fact  de- 
posed to  by  him."  Birmingham 
Elec.  R.  Co.  V.  Clay,  108  Ala.  233, 
19  So.  309. 

"  A  witness  may  be  allowed  to 
testify  to  any  collateral  fact  that 
may  tend  to  enable  him  to  remember 
the  principal   fact  or  strengthen   his 
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conviction  of  its  truth."  Louisville, 
etc.  R.  Co.  V.  Hart,  2  Ind.  App.  130, 
28  N.  E.  218. 

Limitation  to  Rule,  —  It  has  been 
held  that  the  reason  for  remember- 
ing a  transaction  cannot  be  stated  by 
a  witness  where  it  involves  the  hear- 
say statement  of  a  third  person  as 
to  the  occurrence  of  the  event  in 
question.  McBride  v.  Cicotte,  4 
INIich.  478,  491 ;  Detroit  &  M.  R.  Co. 
V.  Van  Steinburg,  17  Mich.  99. 
Contra,  State  v.  Fox,  25  N.  J.  L- 
566.   575.   602. 

Practice  Not  Favored.  —  "The 
practice  of  admitting  statements  of 
no  evidential  value  except  to  show 
that  the  witness  had  good  grounds 
for  his  recollection  should  be  fol- 
lowed with  caution  and  should  not 
obtain  at  all  in  instances  where  the 
falsity  of  the  statement  cannot  be 
detected.  ...  To  permit  a  wit- 
ness to  support  his  assertions  of 
fact  with  the  narration  of  the  un- 
uttered  thoughts  which  accompanied 
his  observation  of  the  occurrence  in 
question  would  certainly  open  the 
door  to  harmful  and  unjust  conse- 
quences." Fulton  V.  Metropolitan 
St.   R.   Co.,    125   Mo.   App.   239,    102 

S.  W.  47. 

5.  See  infra,  III,  9,  I,  t,    (4.) 

6.  Knowlden  v.  Knowlden  (N. 
J.  Eq.),  52  Atl.  2,77,  379;  Spell- 
mver  v.   Gaff,   112  111.  29. 

7.  Warwick  v.  Marlatt,  25  N.  J. 
Eq.  188;  Foster  v.  The  Miranda,  6 
McLean  221,  9  Fed.  Cas.   No.  4.977- 

"  There  appears  to  be  no  reason 
why  he  should  have  remembered 
such  an  occurrence  at  so  great  a 
distance  of  time."  Warwick  v.  Mar- 
latt, 25  N.  J.  Eq.   188. 

8.  "  It     is     frequently     the     case 
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f.  Physical  Condition.  — il.)  At  Time  of  Transaction.— (A.)  Illnkss. 
Illness  of  a  person  at  the  time  the  transaction  in  relation  to  which 
he  testifies,  occurred,  may  have  been  such  as  to  require  his  testi- 
mony to  be  viewed  with  extreme  caution.^ 

(B.)  Insanity.  —  Mental  derangement,  though  insufficient  to  ren- 
der a  witness  incompetent^''  may  seriously  afifect  the  weight  of  his 
evidence.^^ 

(C  )  Intoxication.  —  While  a  person  who  was  intoxicated  at  the 
time  the  event  occurred  is  not  to  be  entirely  discredited  on  account 
of  that  fact  as  matter  of  law,^-  nevertheless  it  is  always  recognized 


that  an  abstract  or  isolated  fact,  that 
could  not  be  remembered  of  itself, 
is  impressed  upon  the  memory  by 
incidents  or  collateral  facts  more 
or  less  intimately  associated  there- 
with in  the  mind  of  the  witness. 
The  force  of  these  impressions  as 
to  the  main  fact  will,  of  course,  de- 
pend more  or  less  upon  the  logical 
sequence  or  connection  with  the  in- 
cidental matters  associated  therewith. 
Human  experience  teaches  us  that 
certain  ideas  or  thoughts  are  inter- 
linked with  classes  of  ideas  or 
thoughts,  and  according  to  mental 
philosophers,  one  idea  or  thought 
has  its  association  with  other  ideas 
and  thoughts,  and  one  suggestion 
may  become  the  prolific  parent  of 
a  chain  of  ideas  or  thoughts.  Of 
course,  these  become  more  or  less 
cogent  as  they  appear  to  be  inter- 
woven or  there  is  a  logical  connec- 
tion between  them."  Bice  v.  State, 
27  Tex.  Crim.  38,  4h  38  S.  W.  803. 

Memory  is  sometimes,  "  in  a  meas- 
ure, mechanical,  and  whenever  one 
link  in  the  chain  of  circumstances 
is  touched,  the  whole  subject  again 
passes  through  the  mind."  Clark  v. 
Fisher,  I  Paige  (N.  Y.)  171,  I75 
(especially  true  of  childhood  recol- 
lections made  by  an  elderly  person.) 

On  the  Other  Hand — The  very 
fact  that  some  matters  would  be 
likely  to  be  remembered  from  their 
association  with  each  other,  may 
furnish  a  reason  why  another  and 
independent  fact  would  be  more 
likely  to  be  forgotten.  Washburn 
&  M.  Mfg.  Co.  V.  Beat-Em-All  Barb 
Wire  Co.,  33  Fed.  261,  271. 

9.  Rice  V.  R.  R.  Bank,  7  Humph. 
(Tenn.)    39,    43. 

10.  See    articles     "  Competency," 


Vol.   Ill,  p.  200;   "Insanity,"  Vol. 
VII,   pp.   479,   480. 

11.  "  The  insanity  of  a  witness 
at  the  time  of  the  transaction  about 
wdiich  he  is  called  to  testify,  does 
impair  the  force  of  his  testi- 
mony, and  is  a  matter  proper  to  be 
considered  by  the  triers  to  whom 
his  testimony  is  submitted."  Hol- 
comb  7'.  Holcomb,  28  Conn.  177. 

Nervous  Diseases. . —  "  The  vagaries 
and  delusions  of  persons  who  suffer 
from  nervous  afflictions  are  well  rec- 
ognized." People  V.  Donohue,  114 
App.  Div.  830,  100  N.  Y.  Supp.  202, 
20S. 

12.  Leach  v.  State,  99  Tenn.  584, 
42  S.  W.  195- 

"  It  does  not  follow  that  the  ca- 
pacity of  observation  and  the  powers 
of  memory  are  destroyed  by  intoxi- 
cation, which  is  not  to  the  degree 
producing  stupor.  While  it  must  be 
admitted  that  intoxication  does  not 
destroy  credibility,  it  undoubtedly 
impairs  it."  State  v.  Castello,  62 
Iowa  404,  17  N.  W.  605. 

"  But  if  the  evidence  of  one  who 
was  intoxicated  at  the  time  of  the 
occurrences  of  which  he  testifies  is 
corroborated,  or  his  recollection  of 
the  transaction  appears  to  be  distinct 
and  clear,  he  is  entitled  to  belief." 
State  V.  Castello,  62  Iowa  404,  17 
N.  W.  60s. 

Story  of  a  witness  who  at  the  time 
of  the  occurrence  was  "  betwixt  and 
between  "  was  credited,  his  memory 
appearing  to  be  good  as  to  what 
transpired.  McGrail  v.  McGrail,  48 
N.  J.  Eq.  532,  537,  22  Atl.  582. 

A  statement  of  a  witness  that  he 
was  too  drunk  to  know  anything 
would  be  worthless  where  he  nar- 
rates the  circumstances  leading  up 
to  the  assault.     Northwestern  Benev. 
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as  an  important  matter  to  be  considered  in  testing  his  memory." 

(D.)  Pain. —  Statements  made  by  a  person  soon  after  receiving  an 

injury  and  while  suffering  severe  pain,  are  entitled  to  receive  but 

slight  weight  and  credit^*  and  this  in  spite  of  the  fact  that  they 


Soc.  V.  Diidley,  27  Ind.  App.  327, 
61  N.  E.  207.  And  see  State  v. 
Cronin,  64  Conn.  293,  29  Atl.  536. 

13.  Alabama.  —  Morris  v.  State, 
39  So.   589. 

Louisiana.  —  State  v.  Sejours,  113 
La.  676,  37  bo.  599. 

New  Jersey.  —  Bannister  v.  Jack- 
son, 45  N.  J.  Eq.  702,  706,  17  Atl. 
692. 

New  York.  —  People  ex  rel.  Mc- 
Cormick  v.  Partridge,  95  App.  Div. 
323,  88  N.  Y.  Supp.  657,  660. 

Tennessee.  —  Railroad  v.  Lawson, 
IDS  Tenn.  639,  646,  58  S.  W.  480; 
Fleming  v.  State,  5.  Humph.  564. 

Vermont.  —  Cox  v.  Eayres,  55  Vt. 

24,   35. 

Virginia.  —  Latham  v.  Latham,  30 
Gratt.  307,  315. 

Wisconsin.  —  Abraham  v.  Karger, 
100  Wis.  387,  76  N.  W.  330 ;  Mace  v. 
Reed,  89  Wis.  440.  62  N.  W.  186; 
Kuenster  v.  Woodhouse,  lOi  Wis. 
216,  77  N.  W.   165. 

"  Intoxication  naturally  tends  to 
stupefaction,  impairing  the  mental 
faculties,  including  the  memory." 
Kuenster  v.  Woodhouse,  loi  Wis. 
216,  219,  77  N.  W.  165. 

Drunken  witnesses  of  a  transac- 
tion are  unfit  "properly  to  take 
cognizance  of,  or  to  report  what 
transpired."  Mercer  v.  State,  17  Ga. 
146,    170. 

"  If  he  was  drunk  (when  injured) 
that  may  account  for  his  not  remem- 
bering where  he  was  and  not  re- 
membering what  occurred  after  the 
injury,  until  he  left  the  next  day.'' 
Louisville  &  N.  R.  Co.  v.  Deason, 
29  Ky.  L.  Rep.  1259,  96  S.  W.  HIS- 

Where  the  question  was  how  a 
robbery  was  executed,  the  court  in 
speaking  of  the  plaintiff's  theory 
said  :  "  The  testimony  is,  that  though 
a  sober  man,  he  was  not  a  total  ab- 
stainer, and  had  been  drinking  that 
evening.  Did  he  get  more  than  he 
thought  and  is  his  recollection  there- 
by beclouded?  Or  did  he  lock  and 
bolt  the  door,  as  he  thinks,  and  did 
the  beer  get  him  up  again  in  a  con- 
fused condition  of  mind  and  was  his 


open  door  the  result  of  this?" 
Shultz  V.  Wall,  134  Pa.  St.  262,  275, 
19  Atl.  742,  19  Am.  St.  Rep.  686, 
8   L.   R.   A.   97. 

Cross-Examination  of  a  witness 
as  to  how  much  beer  he  had  drunk 
and  whether  he  was  intoxicated  at 
the  time  of  the  accident  was  held 
proper,  since  "  it  was  the  plaintiff's 
right  to  examine  him  as  to  the  con- 
dition of  his  mind,  memory,  and 
facilities  oS  knowing  what  occurred." 
International  &  G.  N.  R.  Co.  v. 
Over,  76  Tex.  T56.  159,  13  S.  W.  2>77- 

14.  The  Illinois,  63  Fed.  161; 
Enright  v.  Pittsburg  J.  R.  Co.,  204 
Pa.  St.  543,  54  Atl.  317;  Wall  v. 
New  York,  etc.  R.  Co.,  56  App.  Div. 
599,  67  N.  Y.  Supp.  519;  Columbia 
R.  Co.  V.  Cruit.  20  App.  Cas.  (D. 
C.)  521;  Chicago  &  A.  R.  Co.  v. 
O'Leary,  126  111.  App.  311,  316. 

"  Sudden  and  extreme  pain  drives 
from  the  memory  what  immediately 
preceded  it,  to  a  greater  or  less  ex- 
tent." New  Jersey  R.  Co.  v.  Palmer, 
33  N.  J.  L.  90. 

Where  a  witness'  testimony  con- 
contradicted  statements  made  by  him 
soon  after  the  accident  occurred,  the 
court  said :  "  It  is  not  an  uncom  - 
mon  thing  for  other  men  who  saw 
the  thing  done,  to  be  able  to  tell 
better  than  the  man  himself  how  the 
accident  happened.  The  shock  and 
pain  may  have  the  effect  of  render- 
ing the  man  quite  incapable  of  tell- 
ing just  exactly  how  the  think  took 
place,  so  if  you  find  the  man  at  dif- 
ferent times  making  somewhat  dif- 
ferent statements  it  does  not  at  all 
follow  that  it  was  his  intention  to 
mislead."  Inland  &  S.  C.  Co.  v.  Tol- 
son,   139  U.  S.   551- 

Eye-Witness  Superior.  —  Testi- 
mony of  eye-witnesses  to  an  acci- 
dent, in  which  the  plaintiff's  in- 
testate was  run  over  by  a  train,  held 
to  outweigh  statements  made  by  the 
decedent  shortly  after  the  injury. 
Chicago  &  A.  R.  Co.  v.  O'Leary,  126 
111.  App.  311,  316. 

May  Be  Believed  When  Corrobo- 
rated.— .Declarations  of  a  boy  who 
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contain  an  admission  of  contributory  neg-lig-ence  on  his  part.^-'"' 
(2.)  At  Time  of  Testifying.  —  (A.)  Fatigue  and  Illness.  ^  A  witness 
who  at  the  time  of  testifying^  is  physically  exhausted^"  is  not  ex- 
pected to  exhibit  a  clear  recollection  of  matters.  And  where  the 
witness  is  ilP^  and  suffering  great  pain,  considerable  allov/ance 
must  be  made  for  his  condition.^^ 

(B.)  Intoxication  and  Stupeeaction.  ■ — That  a  witness  is  intoxicated 
or  under  the  influence  of  narcotics  though  not  to  such  an  extent 
as  to  render  him  incompetent^**  is  to  be  considered  as  lessening  the 
value  which  is  to  be  accorded  to  his  recollection.^^ 


had  been  struck  by  a  street  car,  made 
immediately  after  the  accident  and 
while  suffering  intense  pain,  were 
beHeved  by  the  court  as  they  were 
somewhat  corroborated  by  the  other 
evidence  and  were  probable.  Schutt 
V.  Shreveport  Belt  R.  Co.,  109  La. 
500,  514,  33  So.  577. 

15.  Levins  z'.  Bancroft,  114  La. 
105,  38  So.  72;  Chicago,  etc.  R.  Co. 
V.  Clarkson,  147  Fed.  397.  77  C.  C. 
A.  575;  Louisville,  etc.  R  Co.  v. 
Berry,  9  Ind.  App.  63,  35  N.  E.  565, 
36  N.  E.  646;  Copley  v.  Union  Pac. 
R.  Co.,  26  Utah  361,  7s  Pac.  517. 

"  The  circumstances  of  her  admit- 
ting that  she  was  in  fault  after  being 
told  that  her  arm  was  on  the  win- 
dow, will  have  but  little  weight  with 
the  jury.  She  was  not  in  a  position 
to  judge "of  the  facts,  and  therefore 
her  admissions  should  be  cautiously 
received."  Curtis  v.  Central  R.  Co., 
6  McLean  401,  6  Fed.  Cas.  No.  3,501. 

16.  Exhaustion  From  Cross-Ex- 
amination —  A  witness  may  be  so 
tired  out  by  ^a  long  cross-examina- 
tion that  his'  entire  memory  may 
leave  him.  Weldon  v.  Third  Av. 
R.  Co.,  3  App.  Div.  370,  38  N.  Y. 
Supp.  206,  209.  And  see  The  Ship 
Fortitude,  3  Sumn.  228,  262.  9  Fed. 
Cas.  No.  4.9=;3,  p.  491 ;  M'Claskey  v. 
Barr,  54  Fed.  781,  784. 

Contradictions  in  the  testimony  of 
a  witness  with  statements  made  by 
him  on  a  former  trial  may  be  ex- 
plained by  showing  that  he  was  "  ex- 
cited, embarrassed,  or  under  a  pres- 
sure that  would  naturally  affect  his 
understanding  and  recollection." 
LaFlam  v.  Missisquoi  Pulp  Co.,  74 
Vt.    125,   140,  52  Atl.   526. 

17.  Graham  v.  Graham,  50  N.  J. 
Kq.  701,  25-Atl.  358,  364. 

A    witness    was    too    ill    to    attend 


the  trial,  and  the  court  adjourned 
to  his  home  where  his  testimony 
was  taken.  His  memory  appearei! 
weak  and  he  was  strong  enough  to 
answer  only  a  few  questions.  His 
testimony  was  held  to  be  of  little 
weight.  IMellick  v.  Mellick  (N.  J. 
Eq.).   19  Atl.  870.  876. 

18.  In  United  States  v.  Chaffee, 
2  Bond  147,  25  Fed.  Cas.  No.  14,773, 
the  court  regarded  the  fact  that  a 
witness  was  suffering  severe  bodily 
pain  at  the  time  of  testifying,  a  suf- 
ficient explanation  of  his  failure  to 
remember  a  material  fact,  and  a  new 
trial  w^as  granted.  And  see  Brown 
z'.  State,  32  Miss.  433,  448  (dying 
declaration  discredited  because  dec- 
larant was  suffering  severely  at  the 
time ). 

Bying  Declarations  affected  by 
bodilv  condition  of  declarant,  see 
siipra,  HI,  6,  F,  a,   (i),   (E). 

19.  See  article  "  Competency," 
VI,  3.  B. 

20.  People  v.  O'Neil,  51  Hun 
640,  4  N.  Y.  Supp.  410;  The  Ex- 
celsior, 102  Fed.  652.  See  article 
"  Credibility,"  Vol.  Ill,  under  HI, 
3- 

Persons  are  excluded  from  testi- 
fying "  who  are  besotted  with  intoxi- 
cation, at  the  time  they  are  offered 
as  witnesses,  for  it  is  a  temporary 
derangement  of  the  m.ind  and  it  is 
impossible  for  such  men  to  have 
such  a  memory  of  events  of  which 
they  may  have  had  a  knowledge,  as 
to  be  able  to  present  them  fairly  and 
faithfully."  Hartford  v.  Palmer,  16 
Johns.    (N.   Y.)    143. 

Witness  May  Be  Cross-Examined 
as  to  whether  he  has  been  drinking. 
Armour  &  Co.  v.  Skene,  153  Fed. 
241,  82  C.  C.  A.  385. 

Admissions    Made    While    Drunk. 
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(C.)  Paralysis. — The  fact  that  a  witness  has  suffered  an  attack 
of  paralysis  since  the  event  occurred  may  be  shown  to  explain 
lapses  of  memory ,^^  or  to  weaken  the  force  of  the  testimony.^- 

g.  Excitement.  —  The  recollection  of  a  witness  of  matters  oc- 
curring expectedly  and  with  great  rapidity ,^^  or  which  cause  great 
excitement  to  the  individual-*  or  to  the  public  at  large^^  is  not  ex- 
pected to  be  entirely  accurate.^^ 


"  It  does  not  follow  necessarily  that 
because  the  party  was  much  intoxi- 
cated his  reason  was  so  far  de- 
throned as  to  disable  him  from  com- 
prehending the  effect  of  his  admis- 
sions, or  from  giving  a  true  account 
of  the  occurrence  to  which  they  had 
reference."  Eskridge  v.  State,  25 
Ala.   30. 

Opium — (Testimony  of  witnesses 
who  were  under  the  influence  of 
opium  both  at  the  time  of  the  occur- 
rence in  question  and  when  testify- 
ing is  very  unreliable.  State  v. 
White,  10  Wash.  611,  39  Pac.  160, 
41    Pac.  442. 

It  was  held  improper  to  show 
that  a  witness  was  in  the  habit  of 
taking  laudanum,  unless  it  was 
shown  that  her  mind  was  impaired 
by  it  or  that  she  was  under  the  in- 
fluence of  it  while  testifying.  Mc- 
Dowell V.  Preston,  26  Ga.  528.  See 
Botkin  V.  Cassady,  106  Iowa  334,  76 
N.  W.  722. 

21.  Dorchester  v.  Dorchester,  50 
Hun  600,  3   N.  Y.  Supp.  238,  239. 

The  testimony  of  a  witness  was 
allowed  to  go  to  the  jury  although 
he  professed  to  be  unable  to  answer 
questions  on  his  cross-examination 
because  he  could  not  remember  what 
he  had  said  on  his  direct  examina- 
tion on  account  of  an  injury  to  his 
mind  occasioned  by  sunstroke,  which 
sometimes  completely  impaired  his 
memory.  Lewis  v.  Eagle  Ins.  Co., 
10  Gray  (Mass.)   508. 

22.  Dominion  Loan  Soc.  v.  Dar- 
ling, 27  Grant  Ch.    (Can.)   68,  73. 

In  Ex  parte  Whalen,  32  N.  Bruns. 
274,  278,  the  excuse  of  a  witness 
that  he  could  not  remember  because 
two  years  before  he  had  had  his 
skull  cracked  and  at  times  could  re- 
member nothing  was  regarded  as 
farcical. 

23.  The  Sitka,  132  Fed.  861,  863. 
"  It    is    common    observation    that 

eye-witnesses   to   the   whole   or  part 
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01  an  mcident  that  occurs  unexpect- 
edly and  is  in  a  considerable  degree 
horrifying  in  its  nature,  testify  to 
or  otherwise  relate  what  they  saw 
at  considerable  variance  with  one 
another.  And  yet  it  has  never  been 
held  that  because  they  did  so,  they 
were  unreliable  or  partial  persons." 
Washington  Ice  Co.  v.  Bradley,  70 
111.  App.  313,  316. 

"  Some  allowance  should  be  made 
for  imperfect  recollection  in  the 
rapid  passage  of  events."  The 
Olinde  Rodrigues,  174  U.  S.  510,  529- 

24.  A  finding  that  certain  words 
were  used  in  a  conversation,  over 
the  testimony  of  a  witness  —  one  of 
the  speakers  that  they  were  not,  does 
not  imply  perjury  in  the  witness. 
"  She  was  in  anger  and  doubtless 
very  much  excited  and  may  have 
used  the  objectionable  words  and 
may  not  have  remembered  it." 
Smith  V.  Slocum,  62  III.  354. 

"  Mrs.  Espey  admits  that  because 
of  the  fall  (from  the  street-car)  she 
became  confused  and  did  not  dis- 
tinctly carry  in  her  mind  all  that 
occurred."  Empey  v.  Grand  Ave. 
Cable  Co.,  45  Mo.  App.  422. 

"  In  cases  of  accidental  injury  it 
is  not  unusual  for  the  person  in- 
jured, correctly  to  perceive  and  ac- 
curately to  remember  some  of  the 
circumstances  and  to  be  unable  to 
give  a  correct  statement  of  all."  Hill 
V.  West  End  St.  R.  Co.,  158  Mass. 
458,  2,2,  N.  E.  582. 

Man  Who  is  Frightened,  not 
likely  to  remember  well  and  accu- 
rately. Queen  v.  Dowsey,  6  Nova 
Scotia,  93,  123. 

25.  Difficulty  of  remembering 
facts  accurately  is  "  increased  where 
parties  are  present  at  a  scene  of 
great  public  excitement,  where 
events  are  rapidly  transpiring  and 
where  confusion  prevails."  People 
V.  Judson,  II  Daly  (N.*Y.)    i,  82. 

26.  The  General  Rucker,  35  Fed. 
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h.  Aged  Witness.  —  The  memory  of  aged  persons  is  not  to  be 
relied  upon  to  any  great  degree,  though  of  course  the  credit  to 
which  their  testimony  is  entitled  will  vary  with  each  individual 
case.-^  Their  recollection  of  more  remote  facts  is  likely  to  be 
better  than  their  recollection  of  those  which  have  occurred  more 
recently  on  account  of  the  greater  attention  which  they  received 
at  the  time.^* 

i.  Childhood  Events.  —  Childhood  happenings  are  commonly 
supposed  to  be  remembered  by  a  person  in  his  maturer  years  with 
peculiar  clearness, ^^  but  while  this  may  -be  true  of  facts  which  were 
of  peculiar  interest  to  the  child,^^  it  does  not  hold  true  in  respect 
to  matters  of  ordinary  life  as  to  which  the  child  may  be  supposed 
to  have  but  but  little^  knowledge  or  understanding.^^  As  to  such 
matters  the  principle  of  remoteness  applies   with  special   force.^^ 


152,  156.  See  United  States  v.  Ry- 
craft,  27  Fed.  Cas.  No.  16,211;  Gilt- 
ner  v.  Gorham,  4  McLean  402,  10 
Fed.  Cas.  No.  5,453.  P-  43i ;  Davis 
V.  People,  114  111.  86,  29  N.  E.  192. 

27.  Rosencrans  v.  Schnacke,  13 
111.  App.  216;  Kent  v.  Lasley,  24 
Wis.  654;  Jackson  v.  Etz,  5  Cow. 
(N.   Y.)    314. 

"  A  defect  of  memory  is  probably 
the  first  evidence  of  an  impairment 
of  the  mental  faculties."  Dean  v. 
Dean,  42  Or.  290,  296,  70  Pac.  1039. 

28.  See  supra,  III,  g,  A,  b. 

"  The  clearness  and  exactness 
which  often  characterizes  the  state- 
ments of  those  advanced  in  years  in 
reference  to  events  of  their  early 
life."     M'Claskey   v.   Barr,    54   Fed. 


Parke  v.   Foster,  26  Ga.  465, 


781. 
29. 

470. 

30.  Ferrie  v.  Public  Admr., 
4  Bradf.   (N.  Y.)  28,  79- 

31.  "  It  is  scarcely  possible  to 
imagine  that  a  child  of  eight  years 
could  receive  impressions,  positive, 
definite  and  fixed,  of  an  event  such 
as  this,  in  which  he  could  have  no 
interest  and  which  he  certainly 
could  not  understand.  The  impres- 
sions of  childhood  as  to  matters  of 
business  detail  are  of  the  most 
fleeting,  evanescent  and  imperfect 
character."  Lewars  v.  Weaver,  121 
Pa.  St.  268,  292,  15  Atl.  514- 

Business  Matters  Not  Remember- 
ed. —  Mesick  V.  Mesick,  7  Barb.  (N. 
Y.)  120,  126;  Cutting  V.  Burns,  57 
App.  Div.   185,  68  N.  Y.   Supp.  269 


(child  who  saw  a  receipt  may  when 
grown  up  remember  it  as  a  deed.) 

Conversations  Not  Remembered. 
Kinney  v.  Murray,  170  Mo.  674,  705, 
71  S.  W.  197;  McElvain  v.  Mc- 
Elvain,  171  Mo.  244,  257,  71  S.  W. 
142;  Holmes  v.  Connable,  iii  Iowa 
298,  305,  82  N.  W.  780;  Dean  v. 
Anderson,  34  N.  J.  Eq.  496,  506; 
Walker  v.    Boughner,    18   Ont.   448, 

455- 

Testimony  That  a  Man  and  Wo- 
man lived  together  as  husband  and 
wife  not  credited.  Rooney  v. 
Rooney,  54  N.  J.  Eq.  231,  245,  34 
Atl.   682. 

Interest  To  Forget — .Wetzel  v. 
Minnesota  R.  Trans.  Co.,  65  Fed. 
23,  27,   \2  C.   C.   A.  490. 

Effect    of    Moving    Away    While 

Young In  re  Sheehan's  Estate,  139 

Pa.   St.    168,  20  Atl.   1003,   1007. 

32.  Bowen  v.  Preferred  Ace. 
Ins.  Co.,  82  App.  Div.  458,  81  N. 
Y.  Supp.  840;  Keasbey  v.  American 
M.  &  C.  Co.,  143  Fed.  490,  74  C.  C. 
A.  510;  Chandler  v.  Hough,  7  La. 
Ann.  440;  People  v.  Hancock,  7 
Utah  170.  181,  25  Pac.  1093;  Walk- 
er V.  Boughner,  18  Ont.  448,  455; 
Van  Barcom  v.  Kip,  26  N.  J.  L. 
351,  357. 

"  While  we  will  not  even  say  that 
there  may  not  be  a  memory  capable 
of  retaining  facts  and  circumstances 
occurring  at  so  tender  an  age, 
through  a  long  life,  yet  we  will  say, 
that  the  testimony  of  such  a  witness 
ought  to  be  perfectly  consistent 
throughout,  to  show  that  it  proceeds 
from  such  a  memory,  and  such  tes- 
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j.  Memory  of  Actor.  —  The  memory  of  the  person  who  per- 
formed an  act  or  took  part  in  a  conversation  is  generally  more 
clear  and  accurate  in  regard  to  the  matter  than  the  memory  of  any 
other  person.^^ 

k.  Illiterate  and  Infirm  Witnesses.  —  Illiterate  persons,  who  are 
driven  to  complete  reliance  upon  their  memory  alone,  often  exhibit 
superior  powers  in  this  direction.^* 

Loss  of  Some  of  the  Senses  does  not  necessarily,  as  is  commonly 
supposed,  increase  the  ability  and  accuracy  of  the  memory  of  a 
person.^"* 


tiniony  will  be  carefully  scruti- 
nized." Parker  v.  Chambers ,  24 
Ga.  518,  527  (witness  fifty-nine 
years  old  testifying  to  what  oc- 
curred when  he  was  six  years  old). 

33.  Canada.  —  Deverill  v.  Coe, 
II  Ont.  222,  229. 

United  States. —  The  Rhode  Is- 
land, 2  Blatchf.  113,  20  Fed.  Cas. 
No.  11.745,  P-  651  (master  and  pilot 
of  a  boat  as  to  the  steering  of  the 
boat)  ;  Ex  parte  Fitz,  2  Lowell  519, 
O  Fed.  Cas.  No.  4,837 ;  Jordan  v. 
Faton,  2  Hask.  236,  13  Fed.  Cas.  No. 
7,520. 

Alabama.  —  Bugbee  v.  Howard, 
32  Ala.  713,  717  (person  making  a 
tender  should  have  the  best  recol- 
lection  of   the   amount   tendered). 

Maryland.  —  National  F.  Ins.  Co. 
V.  Crane,  16  Md.  260,  295. 

New  Jersey.  —  In  re  Gilham's 
Will,  64  N.  J.  Eq.  715,  52  Atl.  690 
(physician  has  better  remembrance 
of  amount  of  morphine  administered 
a  patient  than  casual  visitors;) 
West  Jersey  R.  Co.  v.  Thomas,  23 
N.  J.  Eq.  431,  438  (party  to  a  con- 
versation). 

New  York.  —  Carpenter  v.  Blake, 
75  N.  Y.  12,  18  (surgeon  should 
know  what  he  did  in  setting  a 
broken  arm  better  than  patient)  ; 
Hankins  v.  New  York,  etc.  R.  Co., 
142  N.  Y.  416,  422,  2,7  N.  E.  466,  40 
Am.  St.  Rep.  616,  25  L.  R.  A.  396 
(train  dispatcher  who  sends  an 
order  more  likely  to  remember  it 
than  anyone  else). 

Pennsylvania.  —  Sandford  v.  Hes- 
tonville,  etc.  R.  Co.,  136  Pa.  St.  84, 
94,  20  Atl.  799. 

"  It  is  more  likely  that  the  party 
who  made  the  motion  (before  the 
court)  should  know  what  he  meant 
and  what  he  said,  tluui  any  other 
person."     Blight   v.    Ashley,    Pet.    C. 
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C.  IS,  3  Fed.  Cas.  No.  1,541,  p.  703. 

"  A  party  generally  knows  and 
comprehends  his  own  statements ; 
but  it  is  quite  often  the  case  that  a 
witness  when  called  upon  to  repeat 
what  has  been  said  in  his  presence 
is  quite  incorrect  in  his  testimony 
in  relation  thereto."  Jordan  v. 
Eaton,  2  Hask.  236,  13  Fed.  Cas. 
No.    7,520,    p.    iioo. 

Lawyer's  Testimony  as  to  the  con- 
tents of  a  lost  instrument  which  he 
drew  up,  is  entitled  to  great  weight. 
Warmoth  v.  Durand,  57  N.  J.  Eq. 
160.  42  Atl.  168;  Knapp  v.  Golden, 
28  N.  J.  Eq.  605. 

34.  See  Davis  v.  Meaux,  15  Ky. 
JL.  Rep.  308,  22  S.  W.  324. 

"  It  has  been  observed  by  those 
who  have  given  the  subject  careful 
consideration,  that  the  person  who 
cannot  write  usually  retains  a  better 
knowledge  of  the  details  of  a  busi- 
ness transaction  than  one  who  com- 
mits the  general  outlines  thereof  to 
paper ;  and  this  is  so  because  the 
former  must  necessarily  rely  upon 
his  memory,  while  the  latter  de- 
pends upon  his  memoranda."  Dean 
V.  Dean,  42  Or.  290,  297,  70  Pac. 
1039. 

"  Marriage  is  always  considered 
60  important  an  event,  that  most 
persons  always  remember  it  with 
certainty,  and  also  the  age  at  which 
it  occurs.  These  things  are  seldom 
forgotten  while  memory  lasts,  by 
even  the  most  illiterate ;  and  those 
who  can  neither  read  nor  write  gen- 
erally know  and  seldom  forget 
their  own  ages.  And  mothers  of 
that  description  are  believed  to  re- 
member the  ages  of  their  children 
quite  as  well  as  the  educated  and 
more  gifted."  Harrer  v.  Wallner, 
80  111.   197. 

35.  Loss  of  Hearing.  —  "  Shut  off 
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1.  J  ocation  of  Witness.  —  The  memory  of  a  witness  is  generally 
better  m  relation  to  matters  which  he  would  be  more  likely  to  notice 
on  account  of  their  interest  to  him  in  his  business  or  professional 
life.^*' 

m.  Memory  Confessedly  Weak.  —  The  recollection  of  a  witness 
who  admits  a  weakness  of  memory  either  expressly^^  or  by  his 
conduct^«  is  to  be  closely  scrutinized. 

n.  Refreshed  Memory.  — In  another  volume  of  this  work  will 
be  found  a  complete  discussion  of  the  circumstances  under  which 
a  witness  will  be  allowed  to  refresh  hi.s  memory  by  reference  to 
written  instruments  and  memoranda,  and  the  nature  and  value  of 
testimony  so  given.'^'* 

A  Sudden  and  Unexplained  refreshing  of  the  recollection  by  which 
the  witness  is  enabled  to  remember  matters  as  to  which  he  formerly 
had  no  recollection  is  always  regarded  with  great  suspicion."" 

o.  Accident  Causing  Loss  of  Memorv.  —  Personal  injuries  suf- 
fered by  a  person  are  sometimes  of  such  a  nature  as  to  cause  a 
loss  of  all  memory  as  to  how  the  injury  was  inflicted  and  of  all  the 
surrounding  circumstances.^* 


to  a  certain  extent  by  the  loss  of  his 
hearing  from  external  communica- 
tion, habits  of  attention  v/oulcl  di- 
mmish, and  habits  of  abstraction 
increase.  Coupling  this  with  the 
usual  indifference  of  senility  to  re- 
cent impressions,  we  should  look 
for  an  inactive  memory  on  topics  of 
minor  importance."  Carroll  v 
Norton,  3  Bradf.  (N.  Y.)  291,  112 
Loss  of  Sight.  _  "  The  loss  of  dis- 
tinct vision  very  naturally  tends  to 
withdraw  as  it  were,  the  mind  with- 
in itself.  The  necessity  of  depend- 
ing entirely  upon  the  memory, 
would,  it  is  true,  lead  to  the  preser- 
vation of  that  faculty,  but  likewise 
to  greater  care  in  precisely  under- 
standing what  was  said  to  him  '' 
Weir  V.  Fitzgerald,  2  Bradf.  (N. 
Y.)    42,  63. 

36.  A  Carpenter's  Description 
of  a  compound  wound  dynamo 
seen  by  him  ten  years  before  might 
well  be  received  with  grains  of  al- 
lowance; but  if  the  question  were 
whether  a  book-case  built  by  him  at 
that  time  was  provided  with  glass 
doors  or  curtains,  his  statement 
would  probably  be  received  without 
cavil."  National  Casket  Co.  v 
Stolts,  157  Fed.  392,  85  C.  C.  A. 
300. 

A  witness  testifying  to  acts  which 
occurred  in  his  own  business  is 
scarcely  likely  to  be  mistaken.     Na- 


tional Casket  Co.  v.  Stolts,  157  Fed. 
392,  85  C.  C.  A.  300. 

"  The  transactions  in  their  nature 
were  such  as  were  likely  to  impress 
themselves  on  his  trained  profes- 
sional mind."  Westinghouse  Elec. 
&  Mfg.  Co.  V.  Roberts.   125  Fed.  6. 

37.  Buckheit  v.  Smith  (N.  T. 
Eq.),  3  Atl.  91;  Shotwell  v.  Shot- 
well.  24  N.  J.  Eq.  378,  382  (memory 
of  date). 

38.  Witness  Relying  on  Memo- 
randa. _  Grant  V.  Bradstreet,  87  Me 
583.  607,  609,  33  Atl.   165. 

39.  See  article  "Refreshing 
Memory,"    Vol.    XL 

40.  Sinclair  v.  Backus.  4  Fed. 
539,  542;  United  States  v.  Mont- 
gomery, 3  Sawy.  544,  551,  26  Fed. 
Cas.  No.  15,800;  Hawes  v.  Antisdel, 
2  Ban.  &  A.  10,  11  Fed.  Cas.  No. 
6,234.  p.  859;  Stanford  v.  Lyon,  37 
N.  J.  Eq.  94,  105. 

"  No  circumstances  are  mentioned 
by  which  his  recollections  may,  in 
the  intervening  time,  have  been  re- 
freshed. It  is  a  bold,  positive  and 
unexplained  contradiction,  and  it 
would  be  unsafe  to  give  to  the  testi- 
mony of  such  a  witness  any  weight." 
Malin  v.  Malin.  i  Wend.  (N  Y  ) 
62s.  651. 

Explanation  May  Be  Satisfactory. 
Allaire  v.  Allaire,  37  N.  J.  L.  312, 
329- 

41.     United   States  v.   Pollack,  27 
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p.  Discrepancies  Between  Witnesses.  —  Slight  discrepancies  in 
the  stories  told  by  various  witnesses  are  an  element  of  strength 
rather  than  weakness,  and  lead  to  the  conclusion  that  their  mem- 
ories are  substantially  accurate.*^ 


Fed.  Cas.  No.  i6,o6i.  p.  ^82;  Chica- 
go &  N.  W.  R.  Co.  f/Weeks.  99 
111.  App.  518,  529;  Bauer  v.  North 
Jersey  St.  R.  Co..  74  N.  J.  L.  624. 
65  Atl.  1037;  Laidlaw  v.  Sage,  158 
N.  Y.  73,  91,  52  N.  E.  679,  44  L.  R. 
A.  216. 

"  From  the  severity  of  the  in- 
juries which  were  chiefly  to  the 
head  and  especially  the  jaw,  the  in- 
fant plaintiff  appeared  at  the  trial 
to  have  no  recollection  of  anything 
that  happened  after  he  got  the  case 
on  the  elevator  and  commenced  the 
ascent."'  Jones  v.  INIorton  Co.,  14 
Ont.    L.   402.    409. 

The  plaintiff  "  was  so  seriously 
injured  by  the  collision  that  he  has 
now  no  recollection  of  anything 
that  took  place  at  the  time  he  was 
hurt.  He  can  give  no  account  of 
the  transaction  and  never  has  been 
able  to  do  so  since  the  accident." 
Peoria,  P.  &  J.  R.  Co.  v.  Siltman, 
88  111.  529. 

"  It  is  admitted  that  the  daughter 
would  testify  that  she  had  no  recol- 
lection whatever  of  any  of  the  facts 
that  occurred.  That  is  not  a  re- 
markable circumstance  gentlemen. 
It  seems  to  be  a  merciful  dispensa- 
tion of  Providence  to  paralyze  the 
faculties  and  the  feelings,  so  that, 
so  far  as  it  has  been  possible  to  in- 
vestigate the  matter,  the  general 
opinion  of  those  who  have  given  at- 
tention to  it  is  that  even  in  the  most 
dangerous  and  apparently  painful 
accidents  there  may  be  little  actual 
pain  or  suffering  at  the  time,  but 
rather  an  unconsciousness,  which 
renders  the  sufferer  unable,  in  most 
instances,  to  recollect  anything  that 
occurred."  Griffith  v.  Baltimore  & 
O.  R.   Co.,  44  Fed.  574. 

May  Add  Credit  to  the  Testimony. 
"  It  is  true  that  the  plaintiff  was 
unable  to  tell  how  he  came  to  fall, 
and  that  he  did  not  remember  being 
hit  by  anyone.  This  only  goes  to 
show  the  man"s  integrity  and  that 
he  was  unwilling  to  color  the  scene, 
or  assert  a  recollection  to  his  own 
advantage  which  the  fall  had  ob- 
literated."   Weiler  v.   Manhattan  R. 
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Co.,  53  Hun  372,  6  N.  Y.  Supp.  320. 

But  in  Lammers  v.  Great  North- 
ern R.  Co.,  82  Minn.  120,  123,  84  N. 
W.  728,  failure  of  a  witness  to  re- 
member what  occurred  just  before 
the  accident  was  held  to  justify  a 
belief  that  she  was  not  frank  or 
candid  in  her  story. 

42.  Canada.  —  Minhinnick  v.  Jol- 
ly, 29  Ont.  238. 

United  States.  —  Crawford  v.  The 
Buffalo,  6  Fed.  Cas.  No.  3.3650. 

District  of  Columbia.  —  Alexan- 
der V.   Blackman,  26  App.   Cas.  541. 

Illinois.  —  Strauch  v.  Hathaway, 
lOI    111.    II,    14. 

Indiana.  —  Peter  v.  Wright,  6  Ind. 
183.   193. 

Massachusetts.  — WiW  v.  West 
Fnd  St.  R.  Co.,  158  ^lass.  458,  Z2> 
N.  E.  582  ("  it  is  rarely  that  two 
persons  relate  alike  the  same  oc- 
currence "). 

Nezi'  Jersey.  —  Adams  v.  Adams, 
17   N.   J.   Eq.  324,  335- 

Neiv  York.  —  In  re  Lyddy's  Will, 
53  Hun  629,  5  N.  Y.  Supp.  636, 
638;  Klein  v.  Interurban  St.  R.  Co., 
55  Misc.  211,  105  N.  Y.  Supp.  95. 

Pennsylvania.  —  Hodder  v.  Phila- 
delphia Rapid  Tr.  Co.,  217  Pa.  St. 
no,   117,  66  Atl.  239. 

Wisconsin.  —  Collins  v.  Janes- 
ville,  117  Wis.  415,  426,  94  N.  W. 
309. 

"  The  circumstance  that  the  wit- 
nesses for  appellee  varied  in  their 
version  of  the  occurrence  tends  to 
corroborate  their  truthfulness  rath- 
er than  to  discredit  them."  Wash- 
ington Ice  Co.  V.  Bradley,  70  111. 
App.  313. 

'■  Exact  agreement  in  details,  even 
to  the  use  of  the  same  words  in 
their  testimony,  conveys  the  im- 
pression of  collusion  on  their  part." 
Graham  v.  State,  92  Ala.  55,  9  So. 
530. 

"  It  is  the  judgment  of  intelli- 
gent and  observant  critics  that  one 
of  the  strong  proofs  of  the  absence 
of  manufactured  evidence  among  a 
class  bearing  testimony  to  a  com- 
mon, central  fact,  is  the  existence 
of  some  discrepancies  in  their  state- 
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q.  Details  Forgotten. — While  a  narration  of  comparatively  re- 
cent events  which  contains  some  particulars  and  details,  indicates 
an  accurate  memory ,^^  still  nothing  but  the  main  facts  and  char- 
acteristics of  more  remote  matters  is  expected  to  be  remembered,** 
and  the  testimony  of  a  witness  who  does  more  is  justly  suspected 
and  discredited.*^ 


ments  as  to  minor  details."  Glover 
V.  United  States,  147  Fed.  426,  428, 
77  C.  C.  A.  450. 

"  Advocates'  argument  is  familiar 
that  if  witnesses  agree  in  details 
their  stories  have  been  fixed  up,  and 
if  they  disagree  in  details  neither 
is  to  be  believed  in  respect  to  the 
vital  matters  about  which  they  are 
in  accord."  Diamond  Meter  Co.  v. 
Westinghouse  Co.,  152  Fed.  704, 
711,  81  C.  C.  A.  630. 

Agreement  May  Be  Satisfactorily 
Explained Three  witnesses  testi- 
fied in  nearly  identical  language.  It 
was  contended  that  their  evidence 
should  not  count  for  more  than 
that  of  a  single  witness.  But  the 
court  said :  "  The  sameness  may  be 
accounted  for,  we  think.  The  wit- 
nesses lived  together.  In  all  prob- 
ability they  spent  most  of  their 
time  in  the  same  room.  The  epi- 
sode was  probably  the  most  excit- 
ing in  their  lives.  They  must  have 
talked  it  over  a  great  deal  among 
themselves  and  told  the  story  of  it 
to  others  over  and  over  again  in 
each  other's  presence.  Under  these 
circumstances  there  is  nothing  very 
surprising  if  they  have  fallen  into 
the  habit  of  telling  the  story  pretty 
much  in  the  same  words."  Fatjo 
V.  Seidel,  109  La.  699,  33  So.  737. 
And  see  Mullery  v.  Hamilton,  71 
Ga.  720. 

Agreement  in  Depositions  Not 
Suspicious.  —  "  The  coincidence  of 
statement  and  similarity  of  lan- 
guage and  expression  may  well 
have  arisen  from  the  fact  that  their 
testimony  was  taken  under  the  act 
of  Congress  ex  parte,"  and  in 
answer  to  stereotyped  leading  ques- 
tions. Walsh  V.  Rogers,  13  How. 
(U.  S.)  283. 

43.  Brigham  v.  Bussey,  26  La. 
Ann.  676;  Losee  v.  Alorey,  57  Barb. 
(N.  Y.)  561;  Meehan  v.  Rourke,  2 
Bradf.  (N.  Y.)  385,  391;  Brink  v. 
Lyons,  18  Fed.  605.  See  Glenn  i'. 
Augusta  R.  &  E.  Co.,  121  Ga.  80, 
48  S.  E.  684;  Quock  Ting  v.  United 


States,  140  U.  S.  417;  Wilson  v. 
Halstead,  9  Ky.  L.  Rep.  623,  6  S.  W. 
21 ;  Waters-Pierce  Oil  Co.  v.  Van 
Elderen,  137  Fed.  557,  569,  70  C. 
C.  A.  255- 

The  discredit  due  a  witness  de- 
pends partly  upon  "the  accuracy 
with  which  he  is  able  to  remember 
and  state  minute  and  apparently 
trivial  and  unimportant  incidents 
connected  therewith."  Fames  v. 
Eames,  41  N.  H.   177. 

A  witness  who  testifies  with  par- 
ticularity will  be  considered  to  have 
observed  more  accurately  and  close- 
ly than  one  who  states  mere  gen- 
eral facts.  Emery  v.  Cichero,  9 
App.    Cas.    (Eng.)    136. 

44.  United  States  v.  Stinson,  197 
U.  S.  200;  Clark  z'.  Clark,  52  N.  J. 
Eq.  650,  656,  30  Atl.  81;  Matter  of 
Pepoon,  91  N.  Y.  255;  Den  v.  Mat- 
lack,  17  N.  J.  L.  86,  109;  Hoyt  v. 
Hoyt,   27   N.   J.   Eq.   399- 

"  How  often  is  it,  that  the  mem- 
ory errs  with  respect  to  unimpor- 
tant circumstances  but  is  correct 
with  respect  to  the  principal  sub- 
ject." Chacon  v.  Eighty  Nine 
Bales,  I  Brock.  478,  5  Fed.  Cas.  No. 
2,568,  p.  394. 

"  It  does  not  follow  that  his 
memory  is  not  deserving  of  reliance 
upon  a  subject  in  which  his  mind 
was  engaged  although  it  may  be  de- 
fective as  to  secondary  circum- 
stances." Brush  V.  Holland,  3 
Bradf.    (N.   Y.)    461,  474- 

Slight  Inaccuracies  May  Strength- 
en Testimony.  —  "  Sometimes  imma- 
terial discrepancies  or  misstatements 
by  a  witness  strengthen  our  con- 
viction of  his  veracity,  for  it  is  the 
common  experience  that  persons  per- 
fectly truthful,  who  take  distinct 
and  correct  impressions  of  the  ma- 
terial facts,  often  have  incorrect  im- 
pressions and  recollections  of  the 
immaterial  incidents,  even  when 
their  recollection  of  these  seems  to 
them  to  be  distinct."  United  States 
V.  Hughes,  34  Fed.  732. 

45.  Pierce  v.  Feagans,  39  Fed.  587, 
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r.  Failure  To  Recollect.  —  Repeated  failure  of  a  witness  to  rec- 
ollect matters  of  which  he  would  naturally  have  some  recollection, 
is  viewed  with  suspicion/'"'  And  a  witness  who  purports  to  remem- 
ber some  one  matter  but  has  no  recollection  of  other  similar  matters 
occurring  at  or  about  the  same  time,  is  to  be  distrusted.*' 

Positive  Testimony  shmving  a  recollection  of  the  happening  of  an 
event  is  not  even  contradicted  by  negative  testimony  that  the  wit- 
ness has  no  recollection  of  its  occurrence,*®  since  there  is  room  for 


591 ;  Graham  v.  State,  92  Ala.  55,  9 
So.  530;  McFadden  v.  Wallace,  38 
Cal.  51 ;  Miller  v.  Miller,  100  Mich. 
563,  59  N.  W.  242.  And  see  supra, 
III,  9,  I,  b. 

"  The  particularity  and  positive- 
ness  with  which  he  stated  the  place 
of  his  birth  in  San  Francisco  was 
evidently  the  result  of  instruction 
for  his  examination  on  this  proceed- 
ing, and  not  a  statement  of  what  he 
had  learned  from  his  parents  in 
years  past."  Quock  Ting  v.  United 
States,  140  U.  S.  417. 

"  The  law  is  well  settled  that  a 
witness  may  very  seriously  impair 
his  credibility  by  swearing  posi- 
tively and  minutely  to  occurrences 
which  were  not  of  such  a  .nature 
to  impress  themselves  forcibly  upon 
his  memory."  Lee  Sing  Far  v. 
United  States,  94  Fed.  834,  35  C.  C. 
A.  227;  Willett  V.  Fister,   18  Wall. 

(u.  s.)  91,  97. 

In  Exceptional  Cases,  a  remem- 
brance of  even  collateral  matters 
may  be  looked  for.  Clark  v.  Clark, 
52  N.  J.   Eq.  650.  658,  30  Atl.  81. 

46.  Driver  v.  Driver,  28  N.  J.  Eq. 
393,  395;  Burt  v.  Gotzain,  102  Fed. 
937.   943,   42    C.    C.    A.    59. 

47.  United  States.  —  United  States 
V.  Lee  Huen,  118  Fed.  442,  460; 
Quock  Ting  v.  United  States,  140 
U.    S.    417. 

Alabama.  —  Smith  v.  Wert,  64 
Ala.    34. 

California.  —  Davis  v.  California 
Powder  Wks.,  84  Cal.  617,  624,  24 
Pac.  387. 

Kentucky.  —  Todd's  Heirs  v. 
Wickliflfe,    12    B.    Mon.    289.    300. 

Louisiana.  —  Socola  v.  Chess- 
Carley  Co.,  39  La.  Ann.  344,  352,  i 
So.  824. 

Maine.  —  Grant  v.  Bradstreet,  87 
Me.  583,  Z2,  Atl.   165. 

Neiv  Jersey.  —  Clark  v.  Clark,  52 
N.  J.  Eq.  650,  659,  30  Atl.  81. 
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Neix}    York.  —  Maverick    v.     Rey 
nolds,    2     Bradf.     360,     368;     In    re 
Duffy's    will,   51    Misc.    543,    loi    N. 
Y.    Supp.    974;    Jackson    v.    Etz,    5 
Cow.    314. 

Witness  is  discredited  who  claims 
to  remember  date  of  particular 
deed  but  cannot  remember  date  of 
other  similar  deeds.  Thomas  v. 
Ribble    (Va.),  24   S.   E.  241. 

Testimony  as  to  a  conversation 
which  occurred  thirty-five  years  be- 
fore, where  "the  lapse  of  time  had 
caused  every  other  circumstance 
connected  with  the  event  of  which 
he  was  speaking  to  fade  frorri  his 
memory,"  is  a  very  weak  sort  of 
proof.  Granthan  v.  Gossett,  182 
Mo.  651,  81   S.  W.  895. 

"  A  shrewd  witness,  who  is 
swearing  falsely  to  something  which 
cannot  be  disproved  by  direct  testi- 
mony, will  confine  his  recollection 
wholly  to  that  single  fact,  profess- 
ing a  want'  of  recollection  of  all 
the  facts  and  circumstances  attend- 
ing it.  An  inexperienced  witness 
whose  willingness  to  oblige  his 
friend  exceeds  his  judgment,  will 
endeavor  to  give  verisimilitude  to 
his  tale  by  a  recital  of  imaginary 
circumstances."  Luco  v.  United 
States.  23   How.    (U.   S.)    515,   535. 

"  An  Honest  Witness  who  has  suf- 
ficient memory  to  state  but  one 
fact  connected  with  an  important 
transaction  and  that  a  material  one 
cannot  be  safely  relied  upon,  as 
such  weakness  of  memory  not  only 
leaves  the  case  incomplete,  but 
throws  doubt  upon  the  accuracy  of 
the  statement  made."  United 
States  V.  Lee  Huen,  118  Fed.  442, 
461. 

48.  Vanpelt  v.  Hutchinson,  114 
111.  435.  2  N.  E.  491  (occurrence  of 
a  conversation).  But  see  article 
"  Positive  and  Negatfve  Testi- 
mony," Vol.   IX.  p.  870. 
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failure  of  the  recollection  of  the  latter  witness,  while  to  disbelieve 
the  former  would  involve  an  imputation  of  perjury,*^  and  this  is 
always  to  be  avoided.^*'  . 

s.Contradictorv  Statements.  -  (1.)  Ir^  General.  -  Where  a  wit- 
ness who  is  not  a  party  has  made  different  or  contradictory  state- 
ments in  relation  to  a  transaction,  those  statements  made  prior  to 
the  trial  and  nearest  in  point  of  time  to  the  transaction  may  well 
be  regarded  .as  the  more  accurate,-  and  the  effect  of  the  contradic- 
tion will  be  to  seriously  impeach  the  credit  of  the  witness  f'  but  the 


Testimony  that  a  person  cannot 
recollect  is  mere  negative  testimony 
and  is  not  weighty.  McClellan  v. 
Sanford,  26  Wis.  595-  .    „.    t. 

49.  Ralph  V.  Chicago  &  N.  W.  R. 
Co.,  32  Wis.  177,  181 ;  Lane  v.  Jack- 
son, 20  Beav.  (Eng.)  535,  539; 
Johnson  v.   Scribner,  6   Conn.    185. 

50.  See  infra,  III,  10,  K. 

51.  Two  letters  written  "  while 
the  transactions  were  recent,  are  so 
inconsistent  with  his  statements 
made  nine  years  afterwards  as  to 
raise  a  violent  presumption  that  he 
was  mistaken  in  his  recollection  of 
every  material  fact  touching  the 
pinch  of  the  case,  and  this  conclu- 
sion appears  to  be  so  irresistible 
that  the  jury  were  warranted  in 
disregarding  his  entire  deposition." 
State  Bank  v.  McGuire,  14  Ark.  530, 

536- 

A  witness  statement  was  reject- 
ed "  as  no  reason  is  given  or  pre- 
tended why  his  later  statement 
should  be  more  correct  than  the 
one  made  so  shortly  after  the  trans- 
action took  place  to  which  both  re- 
late. As  the  difficulty  of  his  posi- 
tion pressed  upon  him  he  seems  to 
have  become  more  reckless  in  his 
statements."  Douglass  v.  Ward,  li 
Grant  Ch.    (U.  C.)  39,  5i- 

"It  is  safer  to  trust  to  the  nar- 
rative of  a  sailor  made  when  all 
the  incidents  were  fresh  in  his 
memory  than  condemn  on  testi- 
mony given  a  year  subsequent.'" 
The  Douglass,  7  Fed.  Cas.  No. 
4,031. 

52.     Canada.  —  Brouse  v.    Stayner, 

16  Grant  Ch.  553. 

United   States.  — 'Plagg   v.    Mann, 

2  Sumn.  486,  9  Fed.  Cas.  No.  4,847, 

p.  211;   Lee   V.   Guardian   Life   Ins. 

Co.,  15  Fed.  Cas.  No.  8,190,  p.  162; 

United    States   v.    Candler,   65    Fed. 

308;  Palmer  v.  Lansburgh,  102  Fed. 


376;    Brahn  v.   Ramapo  Iron  Wks., 
35   Fed.  63. 

Alabama.  —  Garrett  v.  Garrett  s 
Heirs,   29  Ala.   439- 

California.  — In  re  Irvine's  Es- 
tate, 102  Cal.  606,  36  Pac.  I0I3- 

/='Zo riJa.  —  Schultz  v.  Pacific  Ins. 
Co.,   14  Fla.  72,  97- 

Minnesota.  —  Klason  v.  Rieger, 
22  Minn.  59. 

Neiv  Jersey.  —  Morris  v.  Taylor, 
22  N.  J.  Eq.  438;  Hannas  v.  Hawk, 
24  N.  j.  Eq.  124;  Van  H'outen  v. 
Post,  33  N.  J.  Eq.  344,  35i ;  Baier 
V.  Camden  &  S.  R.  Co.,  68  N,  J.  L. 
42,   52  Atl.  215.  . 

Neiv  For/t.  —  Egan  v.  Berkshire 
Apart.  Assn.,  10  N.  Y.  Supp.  116; 
People  V.  Brockett,  2>2  N.  Y.  Supp. 
511. 

Pennsylvania.  —  Arnold  v.  Life 
Ins.    Co.,  22   Pa.    Super.  575- 

"  He  who  under  one  oath  know- 
ingly affirms  a  proposition,  and  un- 
der another  oath  knowingly  ne- 
gates the  same  proposition,  is  not 
to  be  credited  in  either  instance. 
The  one  statement  neutralizes  the 
other,  and  in  a  court  of  justice  his 
evidence  is  entitled  to  no  weight 
unless  corroborated."  Johnston  v. 
Sochurek,    104   111.   App.   350. 

The  fact  that  a  witness  testifies 
with  greater  particularity  as  to  de- 
tails in  a  second  trial  than  he  did 
in  the  first,  "  does  not  add  weight 
to  his  tesimonv."  Cleveland  Target 
Co.  V.  Empire  Target  Co.,  97  Fed. 
44,  66.  . 

Witness  may  be  cross-examined 
as  to  statements  made  on  a  former 
trial  to  test  his  memory.  Illinois 
Cent.  R.  Co.  v.  Johnson  (Ky.),  115 
S.  W.  798.  And  see  article  "Con- 
tradiction OF  Witnesses,"  Vol.  III. 
Witness  Not  ftuestioned  About  the 
Matter. —  The  excuse  of  the  witness 
that   he    was    not    questioned   about 
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contradiction  will  not   furnish   affirmative   evidence   of  any   fact.'^^ 

(2.)  By  a  Party.  - —  \\'here  such  statements  are  made  by  a  party 
to  the  action,  the  earlier  statements,  when  credited  by  the  jurj',  are 
admissions  and  may  be  used  as  evidence  in  the  case.^* 

t.  Subject-Matter — (1.)  In  General.  —  The  nature  of  the  subject- 
matter  of  an  event  or  transaction  will  determine  to  a  large  extent 
the  degree  of  recollection  a  witness  ought  to  retain  concerning  it.^^ 

(2.)  Conversations  and  Oral  Statements.  —  Oral  statements  are  very 
difficult  to  remember  with  any  degree  of  accuracv.^'' 

(3.)  Dates. —  Memory  of  dates  is  proverbially  weak^^  and  is  to 


the  matter,  as  to  which  he  testified 
for  the  first  time  on  a  later  trial, 
does  not  prevent  the  jury  from  con- 
sidermg  this  fact  in  passing  on  his 
credibilit}'.  State  v.  Rosa,  71  N. 
J.  L.  316.  58  At!.   loio. 

Contradictory  Testimony  Not  Nec- 
essarily Fatal  to  belief  in  a  witness; 
the  jury  may  believe  one  or  the 
other  of  the  stories.  Van  Sal- 
vellergh  v.  Green  Bay  Tr.  Co.,  132 
Wis.  166,  III  N.  W.  1 120;  Bruger 
V.  Princeton  &  St.  M.  Ins.  Co.,  129 
Wis.  281.   109  N.  W.  95. 

Contradictions  May  Be  Explained. 
In  commenting  on  discrepancies 
in  a  witness'  testimony  with  the 
testimony  of  the  same  witness  on 
a  former  trial,  the  court  said: 
"  Much  depends  upon  the  mode  of 
examining  a  witness  and  the  dis- 
tinctness with  which  his  attention 
is  called  to  the  particular  aspect  of 
the  case."  Witnesses  often  become 
confused  under  the  severities  of 
cross-examination  and  incapable  of 
giving  explanations.  jNI  i  1 1  e  r  v. 
Stem,   12  Pa.   St.  383,  390. 

53.  Plyer  v.  German  Am.  Ins.  Co., 
121   N.  Y.  689,  24  N.  E.  929. 

54,  Tarbell  v.  Forbes,  177  Mass. 
238,  58  N.  E.  873;  Whalen  v.  Mil- 
holland,  89  Md.  199,  210,  43  Atl. 
4S>^44  L.  R.  A.  208. 

"The  mere  fact  that  a  party  to 
a  suit  gave  evidence  in  a  former 
action  between  the  same  parties 
contradicting  his  evidence  in  the 
latter  action,  does  not  conclude  him, 
as  a  question  of  law,  but  the  efi'ect 
to  be  given  to  his  evidence  is  a 
question  for  the  jury."  In  re  Hess' 
Estate,  57  Minn.  282.  59  N.  W.  193; 
Hahn  v.  Bcttingcn,  84  Minn.  512, 
88    N.    W.    10. 

Testimony  Changed  To  Meet  Ob- 
jections—  "  Testimony  upon  a  vital 
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point  in  the  case,  materially 
changed  to  obviate  objections  point- 
ed out  by  the  court  on  a  former 
appeal,  unless  a  sufficient  and  legiti- 
mate explanation  is  given,  is  dis- 
credited testimony."  Adams  v. 
New  York  City  R.  Co.,  125  App. 
Div.  551,  109  N.  Y.  Supp.  1019; 
Edall  V.  New  England  R.  Co.,  40 
App.  Div.  617,  57  N.  Y.  Supp.  914; 
Healv  V.  United  Tr.  Co.,  115  App. 
Div.  868,  loi  N.  Y.  Supp.  331. 

55.  Hitt  V.  Rush,  22  Ala.  563. 

"  The  accuracy  of  knowledge  at 
the  time,  as  well  as  the  ability  of 
the  man  to  testify  to  the  truth,  de- 
pend very  much  upon  the  subject- 
matter.  Some  things  that  men  have 
a  full,  clear  and  perfect  knowledge 
of  at  the  time  they  transpire  may 
not  be  of  that  interesting  character 
that  they  retain  them  in  their  mem- 
ory." Hayden  v.  Suffolk  Mfg.  Co., 
II   Fed.   Cas.  No.  6,261. 

Color  and  Size  of  Seal "  Rea- 
sonable men  might  doubt  the  re- 
liability of  the  recollection  of  the 
witnesses  as  to  the  color  and  size  of 
a  seal  last  seen  by  them  at  least 
ten  years  before."  Stevens  v. 
Stevens,  72   N.  H.  360,  56  Atl.  916. 

56.  See  supra,  III,  6,  F,  a,  (i), 
(B.). 

"  The  narration  of  conversations 
correctly  is  the  most  difficult  feat 
of  memory  and  of  expression,  and 
of  all  evidence  the  narration  of  a 
witness  of  his  conversation  with  a 
dead  person  is  esteemed  in  justice 
the  weakest."  Succession  of  Piffet, 
37  La.  Ann.  871. 

57.  "  All  know  that  it  is  with  great 
difficulty  that  even  a  record  date 
can  be  proved  satisfactorily  from 
memory  alone.  It  is  easily  for- 
gotten unless  the  mind  is  especially 
called  to  and  charged  with  the  fact." 
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be  little  relied  upon;^^  unless  the   statement  of  the  witness  as  to 
date  is  corroborated  by  reference  to  some  collateral  fact,'^"  the  date 


Russelh  V.  Baptist  Theological  Un- 
ion,   yz    111-    3i7- 

A  mere  date  "  of  all  facts  slides 
the  easiest  from  the  memory.'' 
McArthur  v.  Sears,  21  Wend.  (N. 
Y.)    190. 

The  court  spoke  of  the  question 
as  to  the  date  of  a  certain  trans- 
action as  being  "a  subject  upon 
which  the  human  memory  is  pro- 
verbially treacherous."  Wilson  v. 
Anderson  (Tenn.  Ch.  App.),  27  S. 
W.  1 100. 

58.  United  States.  — WiWcii  v. 
Fister,  18  Wall.  91,  97;  Thomson- 
Houston  Elec.  Co.  V.  Lorain  Steel 
Co.,  no  Fed.  654,  660;  Pettibone, 
M.  &  Co.  V.  Pennsylvania  Steel 
Co.,  133  Fed.  730,  735;  Brahn  v. 
Ramapo  Iron  Wks.,  35  Fed.  63; 
Sinclair  v.  Backus,  4  Fed.  539,  542; 
WiiTg  V.  Richardson,  2  Cliff,  449, 
30  Fed.  Cas.  No.  17,869;  Flagg  v. 
Mann,  2  Sumn.  486,  9  Fed.  Cas.  No. 
4,847- 

Alabama.  —  Black  v.  Black,  38 
Ala.    III. 

California.  ■ — Davis  v.  California 
Powder  Wks.,  84  Cal.  617,  624,  24 
Pac.  387. 

Georgia.  —  Lucas  v.  Parsons,  27 
Ga.    593,   619. 

Iowa.  —  Wyland  v.  Frost,  75 
Iowa  209,  39  N.  W.  241. 

Kentucky.  —  Louisville  &  N.  R. 
Co.  V.  Deason,  29  Ky.  L.  Rep.  1259, 
96  S.  W.   ins. 

Louisiana.  —  Chandler    v.    Hough, 

7  La.  Ann.  440. 

Maine).  ■ — 'Marcotte  v.  Lewiston, 
94  Me.  233,  47  Atl.  137;  Pierce  v. 
Bangor  &  A.  R.  Co.,  94  Me.  171, 
177,  47  Atl.   144- 

New  Jersey.  —  Kohl  v.  State,  59 
N.  J.  L.  445,  36  Atl.  931,  37  Atl.  73', 
Coble  V.   Grant,  3   N.  J.   Eq.  629. 

Nezv  York.  —  McArthur  v.  Sears, 
21  Wend.  190,  192 ;  People  ex  rel. 
Wieland  v.  Knox,  78  App.  Div.  344, 
79  N.  Y.  Supp.  989,  995;  Sarvent  v. 
Hesdra,  5  Redf.  47,  54;  Feeter  v. 
Heath,    11    Wend.   477,  485. 

Pennsylvania.  —  Jones   v.   Murphy, 

8  Watts    &    S.    275,    298;    Com.    v. 
Orr,   138  Pa.  St  276,  20  Atl.  866. 

Witness  Who  Does  Not  Pretend 
To   Fix    a   Date.  — The    fact    that   a 


witness  does  not  pretend  to  fix  a 
date  with  accuracy  only  strengthens 
his  credibility.  Martin's  Estate,  19 
Pa.    Co.   Ct.  209. 

Unusual  Memory  of  Dates.  —  A 
witness  may  demonstrate  that  his 
memory  of  dates  is  good.  Thom- 
son-Houston Elec.  Co.  V.  Lorain 
Steel  'Co.,   no  Fed.  654,  659. 

Not  Well  Remembered  by  Chil- 
dren. —  M'Claskey  V.   Barr,   54   Fed. 

781,  784. 

Failure      To      Cros.s-Examine. 

Where  a  date  is  important,  the 
failure  to  cross-examine  a  witness 
who  testifies  to  the  date  will  be 
taken  as  proof  that  the  adverse 
party  is  satisfied  that  the  date  was 
accurately  stated.  Roemer  v.  Head- 
ley,  19  Fed.  205;  Appert  v.  Browns- 
ville Plate  Glass  Co.,  144  Fed.  115, 
119. 

59.  United  States.  —  Weisgerder 
V.  Clowney,  131  Fed.  477,  482; 
Covert  V.  Covert,  106  Fed.  183,  188; 
Brown   v.    Zaubitz,    105    Fed.    245. 

Alabama.  —  Birmingham  Elec.  R. 
Co.   V.    Clay,    108    Ala.   233.    19   So. 

309- 

Missouri.  —  Ritter  v.  Springfield 
Bank,  30  Mo.   App.  652. 

New  Jersey.  —  White  v.  White, 
64  N.  J.  Eq.  84,  53  Atl.  23;  Adams 
v.  Wells,  64  N.  J.  Eq.  211,  53  Atl. 
610. 

New  York.  —  Flynn  v.  Powers, 
54   Barb.   551,   553- 

Texas.  — Bice  v.  State,  37  Tex. 
Crim.   38,  41,   38   S.   W.  803. 

Wisconsin.  —  Menn  v.  State,  132 
Wis.   61,    112   N.   W.   38.  , 

"  The  human  memory  is  prover- 
bially treacherous  even  in  regard 
to  very  recent  dates,  and  little  re- 
liance can  be  placed  on  the  sworn 
testimony  of  living  witnesses  in 
such  matters,  unless  they  are  able 
to  associate  the  date  given  with 
some  more  striking  fact."  South 
West  School  Dist.  v.  Williams,  48 
Conn.  504. 

The  Date  That  Payments  were 
made  was  shown  by  proving  that 
the  money  used  was  obtained  in 
certain  other  transactions  with 
other  persons  and  then  proving  hy 
these    persons    the    date    on    which 
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of  which  can  itself  in  some  manner  be  established  with  certainty.®" 
(4.)  Time. —  (A.)  Time  of  Day.  —  The  time  of  day   at  which   an 

event  occurred  is  not  likely  to  be  remembered  except  in  the  most 

general  way."^ 

(B.)   Intervals  of  Time.  —  Intervals  of  time  are  also  intrinsically 

difficult  to  measure  and  remember,''^  especially  when  they  are  of 


they   occurred.     Estes     v.     Fry,     22 
Mo.  App.  53.  57. 

60.  Pettibone,  M.  &  Co.  v. 
Pennsylvania  Steel  Co.,  133  Fed. 
730,  735;  Thayer  v.  Hart,  20  Fed. 
693- 

"  The  occurrence  of  two  events 
upon  the  same  day  proves  nothing 
as  to  the  time,  unless  the  date  of 
one  of  them  be  known."  Cunning- 
ham V.  Burdell,  4  Bradf.  (N.  Y.) 
343.  457. 

"  She  says  she  knows  it  was  in 
April,  1865.  because  she  was  clean- 
ing shad  and  wanted  change ;  but 
she  may  as  well  have  been  clean- 
ing shad  in  1866  as  in  1865."  Wil- 
lett  V.  Fister,  18  Wall.  (U.  S.)  91, 
97- 

"Testimony  that  something  oc- 
curred '  about  a  month  '  preceding 
a  day  unestablished,  except  by  the 
unsupported  recollection  of  an  in- 
terested witness  twelve  years  after, 
is  too  indefinite  and  uncertain  to 
be  accepted."  Bettendorf  Patents 
Co  r.  Little  Co.,  123  Fed.  433,  59 
C  C.  A.  473. 

61.  Com.  V.  Orr,  138  Pa.  St. 
276.  284,  20  Atl.  866;  Minneapolis 
S.  &  D.  Co.  V.  Great  Northern  R. 
Co.,  83  Minn.  370,  86  N.  W.  451 
(mere  estimate  of  the  time  of  day 
an  engine  passed  a  point  is  very 
unreliable)  ;  Woodward  v.  Wood- 
ward, ^41  N.  J.  Eq.  224,  228,  4  Atl. 
424  ("  scarcely  any  species  of  evi- 
dence is  less   reliable"). 

"  All  experience,  however,  proves 
that  but  little  reliance  can  be 
placed  upon  the  recollection  of  wit- 
nesses as  to  the  exact  moment  of 
any  occurrence.  Men  generally 
take  so  little  note  of  the  passing  of 
time  that  an  approach  to  accuracy  is 
all  that  can  be  expected."  McCann 
V.  State,  13  Smed.  &  M.  (Miss.) 
471.  494- 

Opinion  of  Witness  as  to  the  time 
of  day  an  event  occurred  is  admis- 
sible   although    the    witness    carried 
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no    watch.     Campbell    v.    State,    23 
Ala.  44.  68. 

Differences  in  Watches.  —  Slight 
differences  as  to  the  time  of  an  ac- 
cident "  may  be  easily  accounted 
for  by  the  fact  that  different  clocks 
were  referred  to  by  the  witnesses.'' 
The  Ottoman,  74  Fed.  316,  20  C.  C. 
A.  214.  And  see  Cummins  v. 
Holmes,  11  111.  App.  158,  162; 
Johnson  v.  State,  128  Ga.  102,  57 
S.  E.  353;  Painter  v.  People,  147 
111.  444,^  461.  35   N_.   E.  64. 

62.  "  Nothing  is  more  uncer- 
tain and  unreliable  than  the  testi- 
mony of  witnesses  as  to  the  time 
occupied  in  a  transaction.  There 
are  situations  when  moments  seem 
hours,  and  others  when  time  flies 
imperceptibly ;  and  witnesses  should 
not  be  discredited  because  of  a  dif- 
ference of  opinion  or  judgment  on 
such  a  pomt."  McGrail  v.  McGrail, 
48  N.  J.  Eq.  532.  536,  22  Atl.  582. 

"  There  is  nothing  about  which 
honest  men  swear  so  vaguely  and 
contradictory  as  the  times  which 
mark  the  progress  of  an  exciting 
incident."  Sanderson  ?•.  The  Co- 
lumbus, 21   Fed.  Cas.  No.  12,299. 

Estimates  of  times  and  distances 
"  are  always  and  necessarily  vague 
and  indefinite,  being  generally  made 
from  recollection  afterwards,  and 
always  vary  to  some  extent,  when 
made  by  different  men  in  relation 
to  the  same  transaction."  Cohen  v. 
The  Mary  T.  Wilder,  Taney  567,  6 
Fed.    Cas.    No.    2,965. 

Mood  of  Person  Important. 
"  When  a  witness  speaks  of  min- 
utes, in  recalling  periods  of  time 
not  actually  measured  by  a  time- 
piece, it  is  necessarily  uncertain ; 
the  seeming  length  of  the  interval 
depends  upon  the  mood  of  the  wit- 
ness at  the  time."  Ridge  v.  Penn- 
sylvania R.  Co.,  58  N.  J,  Eq.  172, 
179,   43   Atl.   275. 

Time  Passing  While  Asleep  —  "  It 
must  be  conceded,  we  think,  that 
the    evidence    even    of   reliable    wit- 
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short  duration  ;«='  though  even  in  such  cases  it  can  usually  be  de- 
termined whether  an  appreciable  interval  of  time  existed  and 
whether   the    space   of   time    was   comparatively   long   or    short. 


nesses  as  to  the  lapse  of  time  in 
the  night,  when  they  are  abed,  at 
an  hour  when  consciousness  is 
Hkely  to  be  dulled  and  when  there 
is  nothing  to  impress  time  particu- 
larly upon  judgment  or  memory,  is 
not  a  satisfactory  basis  upon  which 
to  erect  an  alibi."  State  v.  Lam- 
bert, 97  Me.  51,  65,  53  Atl.  879- 
And  see  The  Ville  Du  Havre,  7 
Ben.  328,  28  Fed.  Cas.  No.  i6.943- 
Negroes  Especially  Unreliable. 
"  It  is  notorious  that  the  most  in- 
telligent witnesses  find  difficulty  in 
estimating  time  but  negroes  seem 
to  be  most  unrehable  in  this  re- 
spect." The  General  Rucker,  35 
Fed.   152,   157. 

Time  Required  to  Read  an  Instru- 
ment  An   estimate   of  the   time  a 

person  took  to  read  a  will  through 
was  disbelieved.  In  the  Matter  of 
Darrow,  95   N.  Y.  668. 

63.  "  Nothing  is  so  generally  un- 
satisfactory in  the  course  of  judi- 
cial investigations  as  the  attempt  to 
fix  so  fleeting  a  thing  as  time.  Un- 
less the  attention  of  a  witness  is 
called  to  the  exact  period  of  time 
when  the  event  occurs,  or  unless  he 
is  enabled  to  estimate  from  a  given 
point  the  period  at  which  a  subse- 
quent event  occurred,  very  little 
value  is  to  be  attached  to  the  effort 
of  his  memory.  We  take  cogniz- 
ance of  the  great  divisions  of  the 
day,  and  may  say  whether  an  event 
occurred  in  the  morning,  at  noon, 
or  in  the  evening;  but  when  a  wit- 
ness undertakes  to  swear  positively, 
from  mere  memory,  to  the  fractions 
of  hours  or  to  minutes,  we  may 
well  distrust  his  testimony  and 
doubt  his  sincerity."  People  v. 
Judson,   II   Daly    (N.   Y.)    i,  82. 

"  People  differ  widely  as  to  the 
estimation  of  passing  time  — par- 
ticularly is  this  so  in  naming  the 
minutes  or  seconds  that  may  be 
thought  to  expire  on  any  particular 
occasion."  Culberson  v.  Chicago, 
etc.  R.   Co.,  50  Mo.  App.  556,  562. 

Excitement  and  Alarm  Affect  Ac- 
curacy  "When  it  comes  down  to 

the   point  of  estimating  duration  of 
time  by  one  or  two  minutes  or  the 


fraction  of  a  minute,  under  exciting 
circumstances,  the  testimony  of  the 
average  witness  as  to  accuracy  is 
of  little  value."  Erickson  v.  Kan- 
sas City  O.  &  S.  R.  Co.,  171  Mo. 
647,  660,  71  S.  W.  1022.  And  see 
Tolman  v.  Syracuse,  etc.  R.  Co.,  90 
N.  -Y.  198  (time  between  blowing 
of  whistle  and  collision)  ;  Elliott  v. 
The  James  Nelson,  8  Fed.  Cas.  No. 

"^'^Estimates  of  Short  Periods  likely 
to  be  Excessive.  —  "  The  whole  thing 
occupied  but  a  second.  In  telling 
it  it  seems  longer,  and  the  effort  ot 
the  witness  to  analyze  the  sudden 
jerk  and  whirl  makes  it  appear 
slower  than  the  almost  instantane- 
ous event."  Lewis  v.  President, 
etc.  Canal  Co.,  145  N.  Y.  508,  522, 
40  N.  E.  248.  "  Estimates  of  the 
duration  of  short  periods  into 
which  much  experience  is  crowded 
are  notoriously  inexact,  and  are  apt 
to  be  excessive."  Davis  v.  Central 
R.  Co.,  67  N.  J.  L.  660,  52  Atl.  561. 
But    see    The    Devonian,     150    Fed. 

831.  838.  ^       ^      . 

Time  a  Car  Stopped.  —  Testimony 
that  a  street  car  stopped  a  minute 
and  a  half  to  allow  passengers  to 
alight,  was  doubted  in  Evansville 
Elec.  R.  Co.  V.  Lerch,  40  Ind.  App. 
147,  81  N.  E.  225,  the  court  remark- 
ing' that  "there  is  nothing  more 
uncertain  or  unreliable  than  the  es- 
timate made  by  the  average  man  of 
the  flight  of  time  under  such  cir- 
cumstances." And  see  Chicago, 
etc.  R.  Co.  V.  Storment,  90  111.  App. 

505-  „  e 

64.  Anderson    v.    Ross,    2    Sawy, 

91,   I   Fed.   Cas.   No.  361. 

65.  "The  testimony  of  the  Mee- 
hawken's  pilot  is  that  his  _  signals  • 
were  given  with  great  rapidity.  He 
thinks  that  not  more  than  three  sec- 
onds intervened  between  his  first 
and  second  signals,  and  not  more 
than  two  seconds  between  his  sec- 
ond signal  and  his  alarm  signal, 
and  that  the  alarm  whistle  was 
given  within  two  seconds  after  giv- 
ing his  second  signal.  Of  course 
accuracy  is  not  to  be  predicated  of 
such    testimony,    but    his    testimony 

Vol.  XIV 


206 


WEIGHT  AND  EFFECT  OF  EVIDENCE. 


Ordinarily  recollection  will  be  given  greater  credit  where  the 
witness  measures  the  time  with  reference  to  what  he  did  or  could 
do  in  the  interval  rather  than  by  making  an  abstract  estimate  of 
the  time.®*' 

(5.)  Sequence   of  Events.  —  The   exact   sequence   of   events    which 
follow  each  other  with  great  rapidity,"  or  in  relation,  to  which  the 


shows  very  satisfactorily  that  but 
an  extremely  short  interval  could 
have  elapsed  between  the  time  of 
the  first  signal  and  the  collision." 
The  Pavonia,  26  Fed.  106,  109.  And 
see  Chaffee  v.  Old  Colony  R.  Co. 
(R.    I.),   35   Atl.   47. 

66.  Evansville  Elec.  R.  Co.  v. 
Lerch,  40  Ind.  App.  147,  81  N.  E. 
225. 

"  Witnesses  differ  materially  in 
their  ideas  in  the  length  of  time 
elapsing  between  given  events,  but 
when  they  state  that  the  time  was 
taken  by  them  in  doing  a  certain 
thing  or  in  going  a  certain  distance 
the  jury  can  generally  get  an  idea 
of  the  real  length  of  time  between 
the  given  events."  Louisville  &  N. 
R.  Co.  V.  Ueltschi's  Exrs.,  29  Ky. 
L.  Rep.  1 136,  97  S.  W.  14.  And 
see  The  Garden  City,  26  Fed.  766, 
778. 

According  to  the  known  opera- 
tions of  the  intellect,  time  cannot 
any  more  than  a  straight  line  be 
measured  by  the  senses  regarding 
its  continuity,  and  is  best  fixed  in 
the  memory  by  the  relation  or  suc- 
cession of  events."  Sherwood  v. 
Sherwood,  21   Fed.  Cas.   No.   12,780. 

"  The  judgment  is  quite  as  likely  to 
be  correct  when  the  length  of  time 
is  stated  as  being  as  long  as  it  would 
take  to  walk  a  given  distance  as 
when  it  is  stated  in  minutes  or  sec- 
onds." Bayley  v.  Eastern  R.  Co., 
125  Mass.  62,  66. 

Effect  of  Failure  to  Explain  What 
Was  Done  in  the  Interval ■  Inabil- 
ity of  the  master  of  a  boat  who  testi- 
fied that  he  heard  the  signals  of  an- 
other boat  five  or  six  minutes  before 
a  collision,  to  tell  what  he  did  in 
the  interval  lead  the  court  to  believe 
that  the  actual  interval  of  time  was 
not  more  than  one  or  two  minutes. 
The  Patria,  92  Fed.  411.  An  esti- 
mate of  the  time  during  which  a 
telegraph  wire  was  broken  was  held 
to  be  worthless  where  no  events  by 
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which  it  was  marked  or  could  be 
accurately  measured  were  disclosed. 
Elwood  V.  Western  Union  Tel.  Co., 
45  N.  Y.  549,  556. 

67.  Keys  v.  The  Ambassador,  i 
Bond  237,  14  Fed.  Cas.  No.  7,747; 
Ehrhard  v.  Metropolitan  St.  R.  Co., 
58  App.  Div.  613,  68  N.  Y.  Supp. 
457;  Davis  V.  People,  114  111.  86,  29 
N.  E.  192. 

"  Recollection  generally  extends  to 
the  substance  of  event,  but  is  less 
tenacious  of  their  precise  order, 
when  nearly  contemporaneous  in  oc- 
currence." R  i  e  b  e  n  v.  Hicks,  3 
Bradf.    (N.  Y.)    353- 

Speaking  of  an  accident  to  a  street- 
car passenger  in  alighting,  the  court 
said :  "  The  impression  of  a  witness 
seeing  an  accident  of  this  kind,  even 
when  testifying  in  entire  good  faith 
as  to  the  transaction,  is  not  always 
accurate  as  to  the  sequence  of  events 
occurring  within  a  few  seconds  of 
time,  in  a  moment  of  excitement 
caused  by  the  happening  of  such  an 
accident."  Ehrhard  v.  Metropolitan 
St.  R.  Co.,  58  App.  Div.  613,  68  N. 
Y.  Supp.  457. 

"  The  exact  sequence  of  startling 
events  crowded  into  a  brief  period 
of  time,  and  productive  of  excite- 
ment and  confusion,  is  often  a  mat- 
ter of  doubt,  even  in  the  most  hon- 
est and  accurate  memory;  and  in 
the  reiterated  narration  of  such  oc- 
currence, in  chief  and  on  cross- 
examination,  the  most  candid  wit- 
nesses sometimes  fall  into  apparently 
confused  and  inconsistent  state- 
ments." Kohler  v.  Pennsylvania  R. 
Co.,  135  Pa.  St.  346,  356,  19  Atl. 
1049. 

Signals  on  Vessels  which  collide 
soon  afterwards  are  likely  to  be  re- 
membered inaccurately.  The  City  of 
Atlanta.  26  Fed.  456,  460;  The  Penn- 
land,  23  Fed.  551,  554;  The  Nereus, 
23  Fed.  448,  461. 
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witness  had  no  special  interest  at  the  time,"^  is  another  matter  as 
to  which  the  memory  of  the  witness  is  apt  to  be  mistaken. 

(6.)  Quantities  and  Values. —  Another  class  of  matters  which  most 
persons  find  it  difficult  to  remember,  consists  of  the  quantities, 
numbers  and  values  of  articles.®*^ 

(7.)  Nature  of  Events. —  Events  either  of  an  extremely  pleasant 
or  of  an  extremely  unpleasant  nature  will  be  remembered  better 
than  those  having  no  distinct  and  individual  character.'^" 

(8.)  Complicated  Matters. —  Complex  matters  poorly  understood  by 
the  person  at  the  time  will  also  be  poorly  remembered  by  him.'^^ 

(9.)  Contents  of  lost  Instrument. —  It  is  rarely  the  case  that  a  wit- 
ness can  remember  any  more  than  the  substance  of  the  contents 


68.  "  A  detailed  statement  from 
memory,  giving  minutely  and  in  suc- 
cession incidents  which  at  the  time 
could  have  had  no  special  interest 
for  the  observers,  would  have  been 
loudly  suggestive  of  falsehood." 
Martin's  Estate,  19  Pa.  Co.  Ct.  2og. 

69.  Pierce  v.  Bangor  &  A.  R.  Co., 
94  Me.  171,  177,  47  Atl.  144;  Livings 
V.  Home  Mut.  F.  Ins.  Co.,  50  Mich. 
207,  15  N.  W.  8s;  Feeter  v.  Heath, 
II  Wend.  (N.  Y.)  477,  485  (num- 
bers, quantities  and  sums)  ;  Wolcott 
V.  Heath,  78  111.  433  (amounts  and 
prices)  ;  Nelson  z'.  Mayor,  53  Hun 
630,  5  N.  Y.  Supp.  688,  692  (articles 
and  quantities). 

"  Quantities  and  values  are  retained 
in  the  mind  with  great  difficulty." 
Insurance  Companies  z>.  Weides,  14 
Wall.  (U.  S.)  375.  380;  Owens  v. 
State,  67  Md.  307,  314,  10  Atl.  210, 
302. 

Former  values  of  property  cannot 
be  recalled  with  accuracy,  especially 
where  there  has  been  a  large  appre- 
ciation of  prices.  Baldwin  v.  Dun- 
ton,  40  111.  188,  196. 

Iron  Safe  Clause  in  fire  insurance 
policies,  reasonable,  since  the  in- 
ventories and  accounts  required  to 
be  kept  there  are  of  such  a  nature 
that  it  would  be  impossible  to  re- 
produce them  from  memory.  Gillum 
&  Co.  V.  Fire  Assn.,  106  Mo.  App. 
673,  679.  80  S.  W.  283. 

70.  Extremely  "Unpleasant  Events 
are  likely  to  be  well  and  long  re- 
membered. Gaines  v.  New  Orleans,  6 
Wall.  (U.  S.)  642,  705  (seduction  of 
sister)  ;  Bussom  v.  Forsyth,  32  N. 
J.  Eq.  277,  282  (birth  of  child  be- 
fore marriage) ;  Winans  v,  Winans, 


19  N.  J.  Eq.  220,  224  (wife  of  clergy- 
man would  not  forget  charge  of  de- 
faulting against  him).  But  probably 
events  which  were  pleasurable  to  as 
great  a  degree  would  be  as  well 
carried  in  the  mind. 

71.  Kneale  v.  Kneale,  28  Mich. 
344  (testimony  of  young  children  to 
acts  of  adultery)  ;  Hemolin  Co.  v. 
Harway  Dye  wood  Co.,  131  Fed.  483 
(knowledge  of  chemistry  by  ignorant 
person)  ;  LaLance  v.  Habermann 
Mfg.  Co.,  53  Fed.  375,  379  (a  com- 
plicated process  of  manufacture 
could  not  be  easily  remembered). 

Structure  of  a  machine  not  likely 
to  be  well  remembered  because  the 
witness  very  likely  did  not  observe  it 
very  closely,  or  if  he  did  he  had  no 
minute  knowledge  of  its  constntctipn 
at  the  time.  Hayden  v.  Suffolk  Mfg. 
Co.,    II   Fed.   Cas.    No.  6,261. 

Construction  of  Stove > "  It  re- 
quires something  more  accurate  than 
the  average  human  memory  to  carry 
in  the  recollection  through  a  long 
series  of  years,  those  little  re- 
semblances or  differences  in  con- 
struction or  arrangement  which  dis- 
tinguish things  and  which  are  neces- 
sary to  be  recalled  in  order  to  make 
the  testimony  of  any  value."  That- 
cher Heating  Co.  v.  Carbon  Stove 
Co.,  4  Ban.  &  A.  68,  23  Fed.  Cas. 
No.   13,864. 

Construction  of  Sewing  Machine. 
"  It  is  doubted  if  a  single  sewing 
woman  in  the  country  can  recall  the 
minute  details  of  the  driving  gear 
of  a  sewing  machine  which  she  has 
not  seen  for  thirty  years.  .  .  . 
Human  memory  is  incapable  of  per- 
forming    such     miraculous     feats." 
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of  a  lost  instrument/^  and  any  attempt  at  literal  accuracy  tends  to 
discredit  him/' 

10.  Miscellaneous  Matters.  —  A.  Party  Producing  Evidence. 
The  fact  that  a  witness  is  produced  by  the  plaintiff  rather  than  by 
the  defendant,  does  not  entitle  him  to  either  more  or  less  value 
from  that  reason  alone.'* 

B.  Party  or  His  Own  Witness.  —  Ordinarily  a  party  whose 
own  testimony  shows  that  no  right  to  a  recovery  exists  cannot  aid 
his  case  by  the  testimony  of  other  witnesses/^  On  the  other  hand, 
a  party  who  establishes  a  prima  facie  case  by  his  own  testimony 


Singer  Mfg.  Co.  v.  Schenck,  68  Fed. 
igi,  194. 
Involved     Business     Transaction. 

After  the  lapse  of  a  considerable 
time  it  is  not  to  be  expected  that 
"  even  the  most  tenacious  memory 
could  recall  the  details  of  a  trans- 
action that  may  have  taken  several 
conferences  of  the  parties  to  agree 
upon."    Nicoll  V.  Mason,  49  111.  358, 

363. 

72.  Parks  v.  Caudle,  58  Tex.  216; 
Veghte  V.  Raritan  Water  P.  Co..  19 
N.  J.  Eq.  142.  See  article  "Lost 
Instruments,"  Vol.  VIII. 

"  Rarely,  if  ever,  can  a  witness  rec- 
ollect the  precise  terms  of  a  paper 
or  give  more  than  his  general  im- 
pression of  the  substance  from  the 
perusal,  when  many  important  partic- 
ulars may  not  have  attracted  his  at- 
tention and  m.ust,  almost  necessarily, 
have  escaped  his  recollection." 
Mariner  v.  Saunders,  10  111.  113,  123. 

"  Of  all  the  methods  of  proving  the 
contents  of  a  lost  writing  the  resort 
to  the  memory  of  one  who  has  read 
it,  is  the  most  desperate.  .  .  . 
The  memory  of  the  witness  ought  at 
least  to  reproduce  the  contents  of 
the  paper,  with  such  approach  to 
completeness  and  accuracy,  that  no 
doubt  shall  be  left  of  the  character 
and  scope  of  the  instrument."  Bol- 
ton's Estate,  14  Pa.  Co.  Ct.  575. 

"  How  little  reliance  is  to  be  placed 
upon  our  recollection  of  the  language 
or  even  the  substance  of  a  written 
instrument  after  many  years  have 
gone  by."  Todd's  Heirs  v.  Wick- 
liffe,   12  B.   Mon.    (Ky.)    289,  300. 

"  Parties,  after  the  lapse  of  time, 
and  under  other  circumstances,  may 
differ  widely  as  to  the  terms  of  an 
agreement,  and  experience  has  dem- 
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onstrated  the  necessity  of  preserving 
them  in  a  repository  more  safe  than 
the  recollection  of  witnesses.  A 
written  instrument  is  made  a  reposi- 
tory for  that  purpose."  Adams  v. 
Robertson,  37  111.  45,  64. 

73.  See  Apperson  v.  Dowdy,  82 
Va.  776;  Tunnard  v.  Littell,  23  N.  J. 
Eq.  264. 

"  The  very  eifort  at  literal  accuracy 
touching  documents  so  ancient,  about 
which  we  all  know  the  great  mass 
of  men  have  but  faint  memories,  dis- 
counts such  evidence  to  the  pomt  of 
rendering  it  ,  weak  and  untrust- 
worthy." Whitney  v.  Jasper  Land 
Co.,  119  Ala.  497,  24  So.  259. 

74.  "  It  cannot  be  said  as  a  mat- 
ter of  law  that  the  defendant's  wit- 
nesses should  be  believed  rather  than 
the  plaintiff."  Murphy  v.  Chicago, 
etc.  R.  Co.   (Iowa),  118  N.  W.  390. 

"  The  consideration  that  the  wit- 
ness was  produced  by  one  party 
rather  than  the  other  was  never 
deemed  a  criterion  of  the  credibil- 
ity of  his  testimony  or  the  weight 
to  which  it  is  entitled."  Garny  v. 
Katz,  89  Wis.  230,  61  N.  W.  762. 

75.  Deane  v.  St.  Louis  Transit 
Co.,   192    Mo.    575,   91    S.   W.   505- 

"  As  plaintiff's  own  evidence 
demonstrates  that  the  alleged  fact 
upon  which  he  predicates  his  right 
of  action  could  not  exist,  it  cannot 
be  said  that  the  testimony  of  one  of 
the  witnesses  that  such  fact  does  ex- 
ist is  any  substantial  evidence  there- 
of." Demaet  v.  Fidelity,  etc.  Co., 
121  Mo.  App.  92,  104,  96  S.  W.  1045. 

"  If  the  plaintiff's  own  testimony 
had  shown  that  he  was  negligent, 
he  could  not  complain  if  the  court 
took  his  case  as  he  made  it,  al- 
though   another    witness    had    done 
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is  not  to  be  defeated  merely  because  the  testimony   of  his  other 
witnesses  fails  to  support  the  case  as  made."'' 

C.  Evidence  Introduced  by  Adverse  Party.  —  Evidence  intro- 
duced generally^'  by  a  party,  is  in  the  case  for  all  purposes  and 
may  be  used  by  either  party.^^ 

D.  Evidence  Introduced  for  Limited  Purpose. —Evidence 
will  be  presumed  to  have  been  admitted  generally/"  but  counsel 


better  for  him  than  he  had  for  him- 
self." Kohler  v.  Pennsylvania  R. 
Co.,  135  Pa.  St.  346.  357,  IQ  Atl.  1049. 

76.  "  Where  his  own  testimony 
made  out  a  clear  case,  the  contra- 
dictory testimony  of  another  witness 
would  not  destroy  it  as  a  matter  of 
law,  even  though  such  witness  had 
been  called  by  himself.  Possibly 
the  jury  might  believe  plaintiff's  ac- 
count rather  than  that  of  his  wit- 
ness and  he  was  entitled  to  have 
them  do  so  if  they  would."  Kohler 
V.  Pennsylvania  R.  Co.,  135  Pa.  St. 
346.  357,  19  Atl.  1049- 

Evidence  is  for  the  jury  although 
a  hostile  witness  introduced  by  the 
plaintiff  contradicts  her.  Collins  v. 
Wells,  Fargo  &  Co.  (Iowa),  118  N. 
W.  401. 

77.  See  infra,  III,  10,  D. 

78.  United  States.  — Morgdin  v. 
Cox,  27  Fed.  36. 

Kansas.  —  Federal  Betterment  Co. 
V.  Reeves,  77  Kan.  in,  93  Pac  627. 

Maryland.  —  Western  Assur.  Co. 
V.  Chesapeake  L.  &  T.  Co.,  105  Md. 
232,  65  Atl.  637. 

Minnesota.  —  Richards  v.  White, 
7  Minn.  345- 

Missouri.  —  Kiernan  v.  Robertson, 
116  Mo.  App.  56,  92  S.  W.  138. 

Montana.  —  Nord  v.  Boston  &  M. 
Min.  Co.,  30  Mont.  48,  75  Pac.  681 ; 
Murray  v.  City  of  Butte,  35  Mont. 
161,  88  Pac.  789. 

Nciv  York.  —  Painton  v.  Northern 
Cent.  R.  Co.,  83  N.  Y.  7. 

North  Carolina.  — >  Wachovia  Loan 
&  T.  Co.  V.  Forbes,  120  N.  C.  355, 
27  S.  E.  43- 

Pennsylvania.  —  Porter  v.  Seiler, 
23  Pa.  St.  424,  431. 

"  The  party  upon  whom  rests  the 
burden  of  the  issue,  may,  if  he  so 
elects  and  there  be  no  objection 
thereto,  proceed  to  offer  evidence 
upon  all  the  issues  in  the  case  pro 
and  con.  If,  however,  he  produces 
evidence   which,   unrebutted,   defeats 
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his  cause  of  action,  or  if  he  does 
his  opponent  the  service  of  setting 
up  a  straw  man  and  omits  to  knock 
him  down,  he  does  so  at  his  own 
peril."  Kibby  v.  Gibson,  72  Kan. 
375,  83  Pac.  968. 

Erroneous  Instruction An  in- 
struction that  a  defendant  pleading 
justification  could  not  be  excused 
unless  he  produced  such  evidence  as 
in  the  opinion  of  the  jury  as  cre- 
ated a  preponderance  in  his  favor, 
was  properly  refused  as  being  inac- 
curate as  "  the  defendant  is  required 
to  produce  such  evidence  only  as, 
when  taken  in  connection  with  any 
other  evidence  that  may  have  been 
produced  by  the  plaintiff  upon  the 
same  line  would  amount  to  a  pre- 
ponderance." Anderson  v.  Savan- 
nah Press  Pub.  Co.,  100  Ga.  454,  460, 
28  S.  E.  216.  See  Kenney  v.  Central 
R.  Co.,  61  Ga.  590. 

Rule  Applies  in  Criminal  Cases. 
A  defendant  in  a  criminal  case  is 
not  limited  in  proving  his  defenses 
to  his  personal  testimony;  it  is  irn- 
material  from  what  source  the  testi- 
mony comes.  Keith  v.  State,  50  Tex. 
Crim.  63,  94  S.  W.  1044;  Sowell  v. 
State,  32  Tex.   Crim.  482,  24  S.  W. 

504. 

Objection  to  Its  Introduction  Im- 
material  (The    plaintiff    can    take 

advantage  of  any  evidence  intro- 
duced by  the  defendant,  although  she 
objected  to  its  introduction  at  the 
time.  Berniaud  v.  Beecher,  71  Cal. 
38,    II    Pac.  802. 

79.  "  In  the  absence  of  an  express 
understanding  that  evidence  is  to  be 
limited  to  a  particular  matter,  the 
court  will  be  authorized  to  consider 
it  for  any  purpose  for  which  it  is 
competent  and  relevant  to  the  is- 
sues." Sears  v.  Starbird,  78  Cal. 
225,  20  Pac.  547. 

"  When  evidence  is  let  in  generally 
without  objection,  and  no  attempt  is 
made  in  the  trial  court  to  limit  or 
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may  by  express  limitation  confine  its  use  to  some  one  particular 
fact  of  issue,  at  least  in  so  far  as  to  limit  its  use  against  the  party 
against  whom  it  is  offered.^" 

E.  Incompeti;nt  Evidenced.  —  Incompetent  evidence,  admitted 
without  objection,  is  entitled  to  full  weight  and  may  establish  the 
fact  in  issue.®^ 

F.  Partial  Belief  Accorded  to  Witness.  —  By  taking  as  true 
any  evidence  given  by  a  witness,  the  court  or  jury  is  not  required 
to  credit  any  other  portion  of  his  evidence,®-  except  perhaps  where 


confine  its  effect,  it  is  in  for  all  pur- 
poses and  must  be  allowed  its  full 
force."  Chesapeake  Brew.  Co.  v. 
Goldberg   (Md.),  69  Atl.  37. 

80.  Henry  v.  Everts,  29  Cal.  610; 
Cooper  V.  Eastern  Trans.  Co.,  75 
N.  Y.  116;  Pringle  v.  Leverich,  97 
N.  Y.    181,    187. 

Contrary  Ruling. —  "We  are  not 
prepared  to  say  that  counsel  is 
bound  by  the  declaration  of  a  limited 
purpose,  so  as  to  be  estopped,  after 
the  introduction  of  evidence,  from 
drawing  from  it  other  deductions 
than  that  suggested  by  the  terms  of 
the  offer.  Indeed,  counsel  has  no 
power  to  limit  the  effect  of  evidence ; 
it  would  hardly  be  contended  that 
the  opposite  party  cannot  use  it  in 
any  legitimate  manner  before  the 
jury.  The  statement  of  a  '  purpose ' 
is  only  a  reason  addressed  to  the 
court,  why  the  particular  evidence 
should  be  admitted;  the  effect  of  the 
evidence  is  to  be  limited  in  proper 
cases,  in  the  charge  to  the  jury." 
Sill  V.  Reese,  49  Cal.  294,  340.  But 
see  White  v.  Merrill,  82  Cal.  14,  22 
Pac.  II 29;  Riverside  Water  Co.  v. 
Gage,  108  Cal.  240,  41  Pac.  299. 

"  Counsel  for  plaintiffs,  however, 
in  offering  these  deeds  in  evidence, 
stated  that  they  were  offered  for  the 
purpose  of  showing  that  both  parties 
claimed  from  a  common  source  of 
title ;  but  we  think  that  the  rule  is 
well  settled  that  whatever  may  be 
the  declared  purpose  for  which  a 
piece  of  evidence,  either  oral  or  doc- 
umentary, may  be  introduced,  it  is 
entitled  to  have  whatever  effect  it 
would  have  if  no  such  purpose  had 
been  declared."  Reeves  v.  Brayton, 
36  S.  C.  384,  400,  15  S.  E.  658. 

81.  United  States.  —  Paine  v. 
Willson,  146  Fed.  488,  77  C.  C.  A. 
44- 
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Florida.  —  Montgomery  v.  State, 
55  Fla.  97,  45  So.  879. 

lozva.  —  Jaffray  v.  Thompson,  65 
Iowa  323,  21  N.  W.  659. 

Minnesota.  —  Goodall  v.  Norton, 
88  Minn,  i,  92  N.  W.  445;  Webb  v. 
O'Donnell,  28  Minn.  369,  10  N.  W. 
140;  Lindquist  v.  Dickson,  98  Minn. 
369,  107  N.  W.  958,  6  L.  R.  A.  (N. 
S.)   729. 

Texas.  —  Gray  v.  Fussell  (Tex. 
Civ.  App.),  106  S.  W.  454  (hear- 
say). 

Wisconsin.  —  Teegarden  v.  Cale- 
donia. 50  Wis.  292.  6  N.  W.  875. 

See  article  "  Objections,"  Vol.  IX. 

"  Parties  have  an  undoubted  right 
to  try  their  case  on  illegal  evidence, 
if  they  so  desire ;  and,  if  illegal  evi- 
dence is  admitted  without  objection, 
it  is  the  right  and  duty  of  the  jury 
to  give  it  such  consideration  as  it 
would  be  entitled  to  if  legal  evi- 
dence." Birmingham  R.  &  E.  Co.  v. 
Wildman,   119  Ala.  547,  24  So.   548. 

Oral  proof  that  certain  property 
had  been  deeded  to  defendant  was 
held  sufficient  where  it  was  not  ob- 
jected to  and  the  defendant  did  not 
deny  it.  Gruett  v.  Dibble,  126  Mich. 
623,  86  N.  W.   120. 

Testimony  of  Incompetent  Wit- 
ness. — "  The  fact  that  the  statute 
(concerning  transactions  with  de- 
ceased persons)  makes  her  an  in- 
competent witness  should  be  consid- 
ered in  determining  the  weight  to 
be  given  to  her  testimony,"  where  it 
was  admitted  without  objection. 
Weidenhoft  z'.  Primm,  16  Wyo.  340, 
94  Pac.  453.  But  see  article  "Trans- 
actions With  Deceased  Persons,'' 
Vol.  XII,  p.   1047. 

82.  Louisville  &  N.  R.  Co.  v.  Tru- 
ett.  Ill  Fed.  876,  50  C.  C.  A.  42; 
State  V.  Heck,  i  Marv  (Del.)  524.  41 
Atl.  142;  Cook  V.  State,  114  Ga.  523. 
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it  IS  an  integral  part  of  that  which  has  already  been  credited.^* 
G    Ei^FEcT  o^  Rejected  Evidence.  —  Evidence  rejected  or  dis- 
credited cannot  in  and  of  itself  furnish  affirmative  evidence  of  the 
converse  of  the  proposition.®* 


46  S.  E.  703;  Com.  V.  Kendall.  162 
Mass.  221,  38  N.  E.  504;  Minot  v. 
Boston  &  M.  R.  Co.,  74  N.  H.  230, 
66  Atl.  825;  Nicks  v.  State,  40  Tex. 
Crim.  I,  48  S.  W.  186  (confession)  ; 
Galveston,  etc.  R.  Co.  v.  Eckles,  25 
Tex.  Civ.  App.  179,  60  S.  W.  830. 

"Every  tribunal  passing  on  facts 
must  act  on  the  belief  which  the 
testimony  creates.  That  belief  does 
not  usually,  as  it  certainly  does  not 
with  us  in  this  case,  involve  either 
the  rejection  or  the  acceptance  of  all 
that  is  said  by  any  particular  wit- 
ness."    Matter   of   Wool,   36    Mich. 

299- 

Jury  could  believe  statement  of  a 
witness  than  an  inspection  of  the  car 
haid  been  made  and  disbelieve  his 
statement  that  no  defect  was  found. 
Missouri,  etc.  R.  Co.  v.  Harris  (Tex. 
Civ.  App.),  loi  S.  W.  506. 

"They  are  to  weigh  all  the  evi- 
dence and  while  they  may  not  per- 
vert or  distort  it  by  rejecting  in- 
tegral parts  of  a  statement,  they  may 
accept  or  reject  each  distinct  state- 
ment. They  may  thus  find  proved 
a  state  of  facts  to  which  as  a  whole 
no  single  witness  has  testified  and 
which  in  some  particular  is  contrary 
to  the  account  given  by  every  indi- 
vidual witness."  Hill  v.  West  End 
St.  R.  Co.,  158  Mass.  458,  33  N.  E. 
582. 

Rule  Stated — "A  jury  may  dis- 
regard the  evidence  introduced  by 
plaintiff  and  base  a  conclusion  favor- 
able to  him  upon  the  testimony  fur- 
nished by  his  adversary  ...  or 
it  may  take  a  part  of  the  testimony 
of  the  defendant  as  true  and  regard 
the  balance  as  false  though  it  be 
the  testimony  of  the  same  witness, 
and  join  what  is  taken  as  true  to  a 
part  of  the  testimony  of  the  plaintiff 
and  base  its  conclusions  upon  such 
portions  of  the  testimony  of  each 
party."  Galveston,  etc.  R.  Co.  v. 
Murray  (Tex.  Civ.  App.),  99  S.  W. 

144. 
Eule  Applies  to  Written  Evidence. 

"  The  jury   were   not   bound   to  be- 
lieve all  that  any  witness   said,  nor 


were  they  bound  to  accept  such 
writings  as  were  put  in  as  disclosing 
all  that  was  done  and  intended,  and 
all  that  was  authorized.  Words 
are  sometimes  used  to  conceal  as 
well  "as  to  disclose  purposes  and 
actions."  Metallic  Roofing  Co.  7j. 
Jose,  14  Ont.  L.  156. 

83.  Hill  V.  West  End  St.  R.  Co., 
158  Mass.  458,  33  N.  E.  582. 

"  While  it  is  doubtless  true  that 
a  portion  of  the  testimony  of  a  wit- 
ness may  be  credited  by  a  jury  and 
a  portion  discredited,  still  when  a 
part  of  the  evidence  is  modified  or 
qualified  by  another  portion,  it  is 
far  from  clear  that  one  portion  may 
be  rejected  and  the  other  given 
credit."  Laidlaw  v.  Sage,  158  N.  Y. 
73.  91,  52  N.  E.  679,  44  L.  R.  A.  216. 

84.  Missouri.  —  Boatmen's  Sav. 
Bank  v.  Overall,  16  Mo.  App.  510. 
514;  Shoninger  v.  Day,  53  Mo.  App. 
147  ("  impeaching  evidence  is  not  in- 
dependent evidence"). 

New  Forit.  — Williams  v.  Van 
Norden  Trust  Co.,  104  App.  Div.  251, 
93  N.  Y.  Supp.  821  (where  the  wit- 
ness was  a  party  to  the  action)  ; 
Miller  v.  Smith,  20  App.  Div.  507, 
47  N.  Y.  Supp.  49;  Siefke  v.  Siefke, 
6  App.  Div.  472,  39  N.  Y.  Supp.  601 
(effect  of  disbelieving  a  witness  is 
merely  to  blot  his  evidence  from  the 
case)  ;  Second  Nat.  Bank  v.  Weston. 
172  N.  Y.  250,  64  N.  E.  949;  Ford- 
ham  V.  Smith,  46  N.  Y.  683;  Shot- 
well  V.  Dixon,  16^  N.  Y.  43,  57  N. 
E.  178. 

North  Carolina.  — V^hhe  v.  White. 
20  N.  C.  (4  Dev.  &  B.)  401  ("jury 
cannot  capriciously  mangle  the  testi- 
mony so  as  to  convert  it  into  evi- 
dence of  what  it  does  not  prove"). 

Tf.ra.y.  — Wells,  Fargo  &  Co.  v. 
Waites,  29  Tex.  Civ.  App.  560,  69 
S.  W.  450. 

Wisconsin.  — Mercer  v.  Wright,  3 

Wis.  64s. 

"The  jury  may  refuse  to  give 
credit  to  the  statement  of  a  witness 
but  thev  are  not  at  liberty  to  infer 
from  the  rejected  testimony  alone, 
and  because  they  do  discredit  it,  a 

Vol.  XIV 


212 


WEIGHT  AND  BFFBCT  OF  EVIDENCE. 


H.  Value:  of  Cross-ExaminaTion.  —  Cross-examination  is  rec- 
ognized both  in  theory  and  in  actual  practice,  as  being  the  best 
means  of  eHciting  the  truth  concerning  matters  in  issue,*^  and  courts 
give  great  weight  to  testimony  adverse  to  the  interest  of  the  wit- 
ness obtained  upon  such  examination.^" 

I.  Testimony  Elicited  by  Leading  Questions. — Testimony 
given  in  answer  to  leading  questions"  is  recognized  as  being  of 
inferior  value,®^  though  the  extent  to  which  such  evidence  should 
be  discredited  will  depend  largely  upon  the  character  and  intelli- 
gence of  the  particular  witness.^^ 

J.  Importance  oe  Trivial  Facts.  —  In  cases  where  the  evidence 
is  strongly  in  conflict,  very  small  and  insignificant  facts  are  some- 
times seized  upon  as  influencing  the  judgment  and  leading  to  a 
satisfactory  decision  of  the  case.^** 


fact  the  very  reverse  of  what  has 
been  sworn  to  by  the  witness."  Bal- 
timore &  O.  R.  Co.  V.  State,  71  Md. 
590,  600,   18  Atl.  969. 

The  jury  were  not  "  warranted  in 
assuming  that  because  they  decided 
the  defendant's  narrative  to  be  false 
they  were  entitled  to  jump  to  the 
conclusion  that  the  converse  of  such 
narrative  must  be  true."  Ramsay 
V.  Ryerson,  40  Fed.  739. 

"  A  disbelief  in  a  fact  testified  to 
by  a  witness  does  not  necessarily 
warrant  an  inference  of  the  exist- 
ence of  a  contrary  fact,  not  testified 
to  by  anybody."  New  York  Bank 
Note  Co.  V.  M'Keige,  17  App.  Div. 
294.  45  N.  Y.  Supp.  197. 

85.  Lee  Sing  Far  v.  United 
States,  94  Fed.  834,  35  C.  C.  A.  327. 

A  stringent  and  searching  cross- 
examination  by  able  and  ingenious 
counsel,  "  forms  the  best  possible 
criterion  to  judge  of  the  value  of 
testimony."  Turner  v.  Hand,  3  Wall. 
Jr.  88,  24  Fed.  Cas.  No.  14,257,  p. 
363. 

"  The  testimony  of  a  witness  is  no 
stronger  than  it  is  made  by  his  cross- 
examination."  Kopf  V.  Monroe 
Stone  Co.,  133  Mich.  286,  296,  95  N. 
VV.    72. 

86.  Testimony  of  parties  who 
have  withstood  a  strong  cross-exam- 
ination is  to  be  taken  as  true.  The 
Monterey,   153  Fed.  935,  938. 

Courts  will  "  give  great  weight  to 
statements  made  upon  cross-exam- 
ination, when  these  statements  have 
every  appearance  of  being  the  real 
truth,      though      reluctantly      told." 

Vol.  XIV 


Western  &  A.   R.    Co.  v.   Evans,  96 
Ga.  481,  486,  22>  S.  E.  494. 

87.  See  article  "  Leading  Ques- 
tions," Vol.  vin. 

88.  Beauclerk  v.  Beauclerk. 
(1891)  P.  (Eng.)   189,  201. 

"  Words  are  at  times  especially 
significant.  If  counsel  are  permitted 
to  so  frame  a  question  put  to  their 
own  witness  as  to  suggest  the  an- 
swer desired,  there  is  always  immi- 
nent danger  of  getting  before  the 
jury  phrases  and  ideas  not  really 
those  of  the  witness."  Nurnberger 
V.  United  States,  156  Fed.  721,  735, 
84  C.  C.  A.  2,77. 

"  Comparatively  small  weight  in 
any  case,  is  due  to  testimony  as  to 
critical  facts,"  elicited  by  leading 
questions.  The  Cambusdoon,  30 
Fed.   704,   708. 

"  Leading  questions  were  put 
where  it  was  of  the  utmost  impor- 
tance that  the  witness  should  testify 
without  suggestion  of  any  kind  as  to 
the  answer."  Ward  v.  Tallman,  65 
N.  J.  Eq.  310,  316,  55  Atl.  225. 

Presumption  Where  Testimony  Is 
Weak. —  "It  is  to  be  presumed  that 
this  testimony  —  weak  as  it  is  — 
would  have  been  still  weaker  if  it 
had  not  been  drawn  out  by  these 
leading  questions."  Frieske  v. 
Frieske,  138  Mich.  458,  463,  loi  N. 
W.  632. 

89.  "  We  all  know  men  who  may 
be  safely  examined  as  witnesses  by 
leading  questions."  Rogers  v.  Mc- 
Cune,  19  Mo.  557,  570. 

90.  The   Phoenix.  34   Fed.  760. 

"  Usually     .     .     .    there    arc    many 
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K.  Whivre  Disbelief  Would  Impute  Perjury.  — Where  the 
testimony  of  a  witness  who  may  be  mistaken  conflicts  with  the  tes- 
timony of  a  witness  who  if  he  is  not  testifying  truly  is  committmg 
perjury,  the  testimony  of  the  latter  is  to  be  accorded  the  greater 

weight."^  ,  ,  , 

L.  Mistakes  by  Witnesses.  —  Mistakes  shmvn  to  have  been 
made  by  witnesses,  as  to  immaterial  details,  should  have  _  little 
effect  upon  their  testimony  as  to  the  main  facts.^-  But  a  mistake 
in  relation  to  a  material  point  in  the  case  will  affect  their  entire 

testimony."^ 

M.  Impossibility  oe  Contradiction.  —  Where,  for  any  rea- 
son, it  is  impossible  to  obtain  and  introduce  evidence  in  contradic- 
tion of  that  already  introduced,  this  evidence  is  to  be  closely  scru- 
tinized and  weighed  with  great  care.®* 


little  things,  which  in  the  abstract 
are  mere  trifles,  so  small  as  to  be 
difficult  to  describe  as  separate  mat- 
ters, but  which,  when  combined  and 
considered  in  the  concrete,  exercise 
a  very  potent  influence  upon  the 
judgment."  Haydock  v.  Haydock,  33 
N.  J.  Eq.  494.  501. 

"  Facts  and  circumstances,  small 
and  inconsiderable  in  themselves, 
often  lead  to  unerring  conclusions." 
Zimmerman  v.  Bannon,  loi  Wis. 
407,  77  N.  W.  735-     And  see^^article 

"  CiRCUMSTANTI.'VL     EVIDENCE,"      Vol. 

Ill,  p.  113.  note  77- 

91.  Palmer  v.  Baird.  29  N.  Bruns. 
42,  55;  M'Gregor  v.  Topham,  3  H. 
L.  Cas.  132,  147,  10  Eng.  Reprint 
SI ;  Beisiegel  v.  New  York  Cent.  R. 
Co.,  40  N.  Y.  9;  Washburn  &  M. 
Mfg.  Co.  V.  Beat-Em-All  Barb  Wire 
Co.,  33  Fed.  261,  271. 

"  If  the  witnesses  are  equally  cred- 
ible, and  one  may  be  mistaken  with- 
out imputing  to  him  an  intention  to 
state  a  falsehood,  and  the  statement 
of  the  other  cannot  be  untrue  \yith- 
out  imputing  to  him  wilful  perjury, 
the  rule  is  that  tlie  statement  of  the 
latter  is  rather  to  be  taken."  United 
States  V.  Fifty  Barrels  of  Whiskey, 
25  Fed.  Cas.  No.  15.091. 

If  "  we  can  readily  perceive  how 
one  may  be  mistaken,  and  that  the 
other,  if  the  testimony  be  untrue, 
must  have  committed  perjury,  the 
law  inclines  to  the  more  charitable 
conclusion,  that  the  one  is  mistaken 
rather  than  that  the  other  has  com- 
mitted this  crime."  Hitt  v.  Rush,  22 
Ala.    563,   565. 

Presumption    That    Testimony    is 


True Where    testimony    must    be 

taken  as  deliberately  true  or  delib- 
erately false  —  there  being  no  room 
for  mistake  —  there  is  a  strong  pre- 
sumption that  it  is  true.  Swain  v. 
Edmunds,  S3  N.  J.  Eq.  142,  148,  32 
Atl.  369.  And  see  article  "  Credi- 
bility," Vol.  Ill,  p.  755- 

Duty  to  Reconcile  Testimony,   see 

infra.  V,   B,   b,    (i.) 

92.  Delawar'e  &  H.  R.  Co.  v.  Wil- 
kins,  153  Fed.  845.  850,  83  C.  C.  A. 
27;  Turner  v.  Hand,  3  Wall,  Jr.  88, 
24  Fed.  Cas.  No.  14,257;  Hughes  & 
Co.  V.  Coleman,  73  Ky.  246,  249. 

"  In  weighing  evidence  the  court 
must  distinguish  between  obvious 
and  conjectural  facts.  .  .  •  The 
fact  that  a  witness  guesses  wide  of 
the  mark  (as  to  the  distance  between 
vessels)  may  tend  to  impeach  his 
judgment  but  not  his  veracity." 
Jacobsen  v.  Dalles  P.  &  A.  Nav.  Co., 
106  Fed.  428,  431. 

93.  The  Leopard.  2  Lowell  238, 
15  Fed.   Cas.   No.  8,263. 

Where  there  is  a  conflict  in  the 
evidence,  "  it  is  indisputable  that  .su- 
perior credit  is  due  to  those  witness- 
es whose  testimony  upon  other  ma- 
terial points  is  in  accord  with  the 
facts  otherwise  proved,  rather  than 
to  those  witnesses  whose  testimony 
on  those  points  is  shown  to  be  incor- 
rect." The  Florence  P.  Hall,  14  Fed. 
408.  413.  ,         ^  , 

Mistakes  proven  to  have  been  made 
by  a  witness  who  swears  with  great 
positiveness  justify  disbelief  of  the 
entire  testimony  of  the  witness.  Bar- 
calow  V.  banderson,  17  N.  J.  Eq.  460. 

94.  In  re   Bailey,   in    App.    Div. 
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N.  Ordinary  Manifestations  as  Proof  of  Existence:  of  Fact. 
The  presence  of  those  signs  by  which  the  existence  of  a  fact  is 
ordinarily  manifested  is  strong  evidence  of  the  actual  existence  of 
the  fact  itself.^^ 

11.  Weight  on  Appeal.  —  A.  General  Rule.  —  The  rule  that 
the  judgment  of  the  trial  court  on  conflicting  evidence,  will  not  be 
set  aside  unless  clearly  against  the  weight  of  the  evidence  is  ele- 
mentary^® and  is  based  upon  the  superior  opportunities  of  the  trial 
court  to  arrive  at  a  correct  and  accurate  judgment."'^ 

B.  Exceptions.  —  The  rule  as  stated  above  should  never  be 
used  as  an  excuse  by  the  appellate  court  to  enable  it  to  shirk  its 
duty  of  carefully  reviewing  and  weighing  the  evidence.^*  And  in 
cases  where  the  nature  of  the  evidence  is  such  that  the  appellate 
court  is  in  as  good  a  position  to  judge  of  its  force  and  effect  as  the 
trial  court,  the  rule  itself  loses  much  of  its  force.^^ 


909,  98  N.  Y.  Supp.  725  (the  only 
person  who  could  contradict,  dead). 
And  see  supra,  III.  9,  G,  a,  (i),  (F). 
A  story  may  appear  weak  from  the 
very  fact  that  it  could  easily  have 
been  manufactured.  Alexander  v. 
Blackman,    26    App.    Cas.     (D.     C.) 

541,   551- 

95.  Ordinary,  but  not  necessary 
manifestations  of  the  existence  of 
a  thing  is  competent  evidence  of  the 
fact  of  such  existence  but  they  will 
not  convince  the  mind  when  contra- 
dicted by  other  evidence  which  ex- 
perience teaches  will  more  surely 
lead  to  truth."  Whitaker  v.  Parker, 
42  Iowa  585. 

Electricity.  —  "  The  presence  of 
an  electric  current  is  usually  deter- 
mined by  the  phenomenon  its  pres- 
ence produces."  Garretson  v.  Ta- 
coma  R.  &  P.  Co.,  50  Wash.  24,  96 
Pac.  511. 

96.  Calvert  v.  Carpenter,  96  111. 
63;  Keyes  v.  Kimmel,  186  111.  109, 
57  N.  E.  851 ;  Sager  v.  Tupper,  42 
Mich.  605.  4  N.  W,  555;  Baird  v. 
Mavor,  96  N.  Y.  567;  Barry  v. 
Graciette  (Tex.  Civ.  App.),  71  S.  W. 
309;  Faulkner  v.  Simms,  68  Neb. 
29s,  302,  89  N.  W.  171,  94  N.  W. 
113- 

Divorce  Actions In  no  other  lit- 
igation is  the  personal  presence  of 
the  parties  in  court  more  important, 
or  the  weight  and  value  of  the  cir- 
cumstances we  have  mentioned  more 
vital,  than  in  divorce  proceedings." 
Berry  z:  Berry,  115  Iowa  543,  88  N. 
W.    1075- 
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Case     Tried     by     Three     Juries. 

"  When  a  case  involving  questions 
of  fact  has  been  fairly  passed  upon 
by  at  least  three  juries  with  like  re- 
sult, the  court  (on  appeal)  will  not 
again  assert  its  power  by  setting 
aside  the  verdict  as  contrary  to  the 
weight  of  the  evidence,  unless  there 
is  a  reasonable  probability  of  a  dif- 
ferent outcome."  Williams  v.  Dela- 
ware, L.  &  W.  R.  Co.,  81  App.  Div. 
444,  80  N.  Y.  Supp.  g^5,aflinned,i77 
N.  Y.  564,  69  N.  E.  1 133.  But  see 
the  report  of  previous  trial  of  this 
case  in  66  App.  Div.  336,  73  N.  Y. 
Supp.  38. 

97.  Gorman  v.  Hand  Brew.  Co. 
(R.  I.).  66  Atl.  209. 

"  The  evidence  of  a  witness  whom 
no  one  seeing  and  hearing  testify  on 
the  stand  would  believe  when  his 
evidence  is  reduced  to  writing  may 
appear  as  consistent  and  truthful  as 
that  of  a  witness  of  the  most  un- 
doubted truth  and  integrity."  Bishop 
V.  Busse,  69  111.  403. 

98.  Bordeaux  v.  Bordeaux,  32 
Mont.  159,  80  Pac.  6;  Faulkner  v. 
Simms,  68  Neb.  295,  89  N.  W.  171, 
94  N.  W.  113. 

99.  Lehman  Bros.  v.  McQueen, 
65  Ala.  570  (evidence  largely  in 
writing)  ;  Faulkner  v.  Simms,  68 
Neb.  295,  305,  89  N.  W.  171,  94  N. 
W.   113. 

Depositions. —,  The  Marcus  Hook, 
135  Fed.  744,.  68  C.  C.  A.  382 ;  Lake 
Shore  Transit  Co.  v.  Corrigan  (C. 
C.  A.),  137  Fed.  484;  Paauhau 
Plantation  Co.  v.  Palapala,  127  Fed. 
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IV.  CONCLUSIVENESS  ON  PARTY  INTRODUCING. 

The  rules  which  determine  under  what  circumstances  a  party  is 
not  concluded  by  evidence  introduced  by  himself,  are  elsewhere 
discussed.^ 

V.  CONSTRUCTION  OF  EVIDENCE, 

1.  Construction  of  Writings.  —  The  rules  of  construction  pertain- 
ing to  written  evidence  together  with  the  admissibility  of  parol  evi- 
dence to  aid  therein,  are  fully  discussed  elsewhere  in  this  work.- 

2.  Construction  of  Testimony.  —  A.  Province  of  Court  and 
Jury.  —  The  construction  of  the  language  used  by  witnesses  in  giv- 
ing their  testimony  is  a  matter  entirely  for  the  jury.^ 

B.  Rules  of  Construction.  —  a.  Duty  To  Reconcile  Testimony. 
The  first  principle  to  be  observed  in  construing  the  testimony  of  a 


920,  62  C.  C.  A.  552;  Williams  v. 
Miles,  68  Neb.  463,  476,  94  N.  W. 
70s,  96  N.  W.  151,  62  L.  R.  A.  383; 
Galveston,  H.  &  S.  A.  R.  Co.  v. 
Matula,  79  Tex.  577,  I5  S.  W.  573- 

"  The  testimony  is  largely  in  the 
shape  of  depositions,  and  therefore, 
the  advantages  of  observing  the  de- 
meanor of  the  witnesses,  when  testi- 
fying, was  denied  to  the  lower  court, 
so  that  an  equal  opportunity  is  af- 
forded to  this,  as  to  that  court,  of 
determining  what  probative  force  to 
give  to  the  testimony  of  the  wit- 
nesses thus  testifying."  Allen  v. 
Logan,  96   Mo.   591,   598,    10   S.   W. 

149. 

Accounting  in  Equity "  In  long 

and  complicated  equity  cases,  espe- 
cially where  an  accounting  is  in- 
involved,  there  is  a  marked  difference 
between  reaching  a  finding  on  one's 
recollection  of  what  he  has  heard  in 
the  course  of  a  trial  lasting  weeks 
or  even  months,  and  a  finding  as  a 
result  of  patient  investigation  of  a 
written  record,  with  the  aid  of  print- 
ed briefs,  where  comparisons  may  be 
made,  computations  tested,  circum- 
stances weighed  and  conflicting 
statements  sifted."  Faulkner  v. 
Simms,  68  Neb.  295,  89  N.  W.  171, 
94  N.  W.  113.  See  also  Boylan  v. 
Meeker,  28  N.  J.  L.  274,  476. 

1.  See  articles  "  Conclusive  Evi- 
dence," Vol.  Ill ;  "  Contradiction  or 
Witnesses,"  Vol.  Ill;  "Impeach- 
ment oE  Witnesses,"  Vol.  VII. 

Different  Witnesses  Establishing 
Different  Causes  of  Action. 
"Where  the   two   witnesses   of   the 


plaintiff  testify  to  facts  which 
establish  two  different  causes  of 
action,  a  variance  is  not  neces- 
sarily made  out;  the  question 
of  whether  the  cause  of  action 
alleged  has  been  made  out  is 
for  the  jury."  Hopper  v.  Smith,  70 
N.  J.  L.  403,  57  Atl.  389. 

2.  See  article  "Parol  Evidence," 
Vol.  IX,  p.  370. 

3.  Carpenter  v.  Fisher,  175  Mass. 
g  55  N.  E.  479;  Faber  v.  St.  Paul, 
etc.  R.  Co.,  29  Minn.  456,  I3  N.  _W. 
902;  Toulman  v.  Swain,  47  Mich. 
82,  ID  N.  W.  117;  Snyder  v. 
Bougher,  214  Pa.  St.  453,  459-  ^3 
Atl  893;  Drain  v.  St.  Louis,  etc.  R. 
Co.,  86  Mo.  574.  581;  Cumberland 
Val.  R.  Co.  V.  McLanahan,  59  Pa. 
St.  23,  31.  .    ,  r 

"The  jury  are  always  judges  ot 
the  meaning  of  language  employed 
by  witnesses."     Rosenbaum  v.  State, 

33  Ala.   354-  363-  .  ,    •  . 

Where  the  testimony  admits  ot 
two  reasonable  constructions  it  is 
error  for  the  court  to  itself  deter- 
mine the  question.  Bruch  v.  Phila- 
delphia, 181  Pa.  St.  588,  37  Atl.  818. 

Written  Testimony  —  Depositions. 
It  is  better  for  the  court  to  con- 
strue doubtful  expressions  in  a 
deposition,  though  it  is  not  obliged 
to  do  so.  Powers  v.  Leach,  26  Vt. 
270,  278. 

Memoranda Where  a  memoran- 
dum made  by  a  witness  was  read 
by  him  to  the  jury  it  was  held  that 
its  construction  and  meaning  was 
for  the  jury  and  not  for  the  court. 
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witness,*  or  of  several  witnesses,^  is  that  it  should  be  so  construed 
as  to  reconcile  the  various  statements  made,  in  so  far  as  that  is 
possible.** 

b.  Natural  Meaning  To  B^  Considered.  —  Where  a  witness'  lan- 
guage passes  unchallenged,  no  inquiry  being  made  as  to  his  mean- 
ing, it  is  to  be  construed  according  to  the  most  natural  meaning 
and  import  of  the  language  used,"^  and  it  will  be  assumed  that 


Spalding  v.  Lowe,  56  Mich.  366,  23 
N.  W.  46. 

4.  "  It  is  a  well  established  rule 
that  in  construing  evidence,  it  shall 
be  so  construed  as  to  reconcile  ap- 
parent inconsistencies,  if  the  lan- 
guage used  will  admit  of  it,  so  as 
to  give  credit  and  effect  to  the 
whole  statement  of  the  witness." 
Whitfield  V.  Browder,  13  Ark.  143, 
148. 

5.  "  Where  testimony  is  ambigu- 
ous as  in  this  case,  and  there  is  a 
doubt  as  to  its  correct  application 
to  the  facts  in  question,  the  pro- 
motion of  truth,  and  justice  to  the 
witnesses  require  that  construction 
which  will  render  it  as  consistent 
as  possible  with  the  opposing  evi- 
dence." Smith  V.  Smith,  i  Greene 
(Iowa)  307,  310.  And  see  Fullani 
V.  Rose,  160  Pa.  St.  47,  28  Atl.  497; 
Johnson  v.  Scribner,  6  Conn.  I'i'^, 
189. 

"  I  think  it  is  a  canon,  which  any 
one  who  is  familiar  with  courts  of 
justice  will  recognize  as  a  just  one, 
that  instead  of  assuming  that  peo- 
ple are  perjuring  themselves  you 
should,  if  there  is  a  view  by  which 
you  can  reconcile  all  the  testimony, 
prefer  that  to  the  view  which  places 
people  in  the  position  of  contradict- 
ing each  other  so  that  they  m.ust 
necessarily  be  swearing  what  is 
false."  Steamer  Gannet  v.  Steamer 
Algoa,  (1900)  App.  Cas.  (Eng.) 
234,  238. 

6.  United  States.  —  United  States 
V.  Brown,  Deady  566,  24  Fed. 
Cas.  No.  14,662;  United  States  v. 
The  Anna,  24  Fed.  Cas.  No.  14,457. 

Connecticut.  —  Johnson  v.  Scrib- 
ner, 6  Conn.   185. 

Delaivare.  —  McAllister  v.  Peo- 
ple's R.  Co.,  4  Penne.  272,  54  Atl. 
743 ;  Reed  v.  Continental  Ins.  Co., 
65  Atl.  569;  Jemnienski  v.  Lob- 
dell  Car  Wheel  Co.,  5  Penne. 
385,  63  Atl.   935;   Green  v.   Council 
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of  Newark,  5  Penned  316,  62  Atl. 
792. 

Indian  Territory.  —  Atoka  Coal  & 
M.  Co.  V.  Miller,  7  Ind.  Ter.  104, 
104  S.  W.  555- 

New  Jersey.  —  Morris  Canal  & 
Bkg.  Co.  V.  Stearns,  23  N.  J.  Eq. 
414. 

Nezv  York.  —  Crowe  v.  House  of 
the  Good  Shepherd.  38  App.  Div. 
620,   56  N.   Y.    Supp.   223. 

7.  The  Rover,  S3  Fed.  515,  520. 
See  Minton  v.  New  York.  etc.  R. 
Co.,  130  N.  Y.  SS2,  338;  Goodstein 
V.  Brooklyn  Hts.  R.  Co.,  6g  App. 
Div.  617.  74  N.  Y.   Supp.   1017. 

The  words  used  by  a  witness  are 
to  be  taken  in  their  ordinary  mean- 
ing; thus  where  the  word  "pre- 
sume "  was  used  the  court  held  that 
its  etymological  meaning  of  belief 
without  examination  was  not  in- 
tended but  that  the  witness  merely 
intended  to  affirm  modestly  or  hesi- 
tatingly a  positive  fact  within  his 
knowledge.  Hammock  v.  McBride, 
6  Ga.  178,  184. 

"  The  court  should  never  '  strain 
the  meaning  of  terms  '  so  as  to  de- 
stroy a  '  sensible  meaning '  in  con- 
struing answers  to  interrogatories." 
Bliss  z'.    Paine,    11    Mich.   92,  99. 

Illustrations.  —  Where  the  captain 
of  a  boat  testified  that  he  gave  sev- 
eral short  blasts  of  the  whistle  in 
reply  to  a  signal,  it  was  said  that 
"  the  word  '  several '  is  commonly 
understood  to  imply  more  than  two, 
but  not  very  many."  The  North 
Star,  108  Fed.  436. 

"  In  the  absence  of  any  proof  to 
the  contrary,  or  any  inquiry  as  to 
the  mode,  we  must  understand  this 
(that  letters  were  sent)  to  mean 
that  they  were  mailed  in  the  usual 
manner."  Flint  v.  Kennedy,  33  Fed. 
820,  822,  quoting  Oregon  S.  S.  Co. 
v.  Otis,  100  N.  Y.  446,  3  N.  E.  485, 
53  Am.  Rep.  221. 

Where    a    witness    testified    in    a 
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,;„  if  ^;;:r;f  Ut^rat'^faning  of  weds  o.  P'-^es  wiU  be  co„,o  .d 
has  made  a  slip  in  speakmg.^^ 


civil  case  that  a  child  was  born  on 
a  certain  dav,  it  was  held  that  as 
in  the  general  course  of  nature  a 
large  majority  of  births  are  of  hv- 
incr  children,  it  would  be  assumed 
that  the  witness  mtended  to  say 
that  the  child  was  born  alive. 
Mann  v.  People,  35  HI;  467-   . 

A  statement  of  a  witness  m  ans- 
wer to  a  question  whether  he  had 
not  testified  to  a  certain  fact  in  a 
former  examination  —  1  may 
have"  was  said  "not  necessarily  or 
even  probably  intended  as  a  state- 
ment that  his  best  recollection  was 
that  he  had  so  testified,  but  rather 
that  he  had  no  recollection  what- 
ever about  it."  Higgins  v.  Shepard, 
i86  Mass.  57,  70  N.  E.  1014. 

A  witness  who  alleged  that  sue 
fell  on  a  sidewalk  near  a  corner  was 
allowed  to  recover  on  proof  that  the 
place  was  sixty-five  feet  froni  the 
corner.  Masters  v.  City  of  Troy, 
50  Hun  485,  3  N.  Y.   Supp.  450. 

Statement  that  a  man  was  of  good 
standing  and  on  a  par  with  other 
men  for  truth  and  veracity,  was 
held  to  state  the  general  neighbor- 
hood opinion  of  the  man's  character 
and  not  the  mere  opinion  of  the  wit- 
ness. Powers  v.  Leach,  26  Vt.  270. 
Liberality  in  construing  terms 
used  by  foreign  witnesses  in  a 
deposition.  Dussert  v.  Roe,  i  Wall. 
Jr.  39.  8  Fed.   Cas.    No.   4.200. 

8.  Lee  v.  Guardian  L.  Ins.  Co., 
15   Fed.   Cas.   No.  8,190. 

Professional  Witness.  —  In  Rosen- 
haum  V.  State.  33  Ala.  354-  363.  the 
court  said  that  the  sense  in  which  a 
doctor  employed  the  word  ''exam- 
ine" was  for  the  jury,  and  called 
attention  to  the  fact  that  being  a 
doctor  he  might  have  meant  tnat 
although  he  saw  the  wound  in  ques- 
tion he  did  not  give  it  a  professional 
examination. 

9.     Wilson  V.  Wilson,  66  N.  J.  ti,q. 

„   Atl.   552;   Felver  v.   Central 

Efec.'R.Co.   (Mo.),   nsS-W^^^o 

(on  appeal  the  court  remarked  that 


it   had    interpreted   the    evidence   in 
the  light  of  its  context). 

"The  jury  very  properly  subordi- 
nated the  literal  terms  used  by  the 
witness  to  the  substance  and  effect 
of  her  evidence."  People  v.  Wal- 
lace,   109   Cal.  611,  42   Pac.    159- 

Where  a  witness  testified  that  he 
let  the  anchor  go  "  when  the  vyind 
began  to  blow,"  it  was  held  that  he 
meant  when  it  began  to  blow  a  hur- 
ricane, as  it  had  been  blowing  some 
for  a  long  time.     The  Carl  Konow, 

^"^Thai  Is^' Certain  Which  May  Be 
Made    Certain. —  "  Testimony   by   it- 
self vague  and  apparently  relating  to 
matters  not   in   issue,   may  be  made 
certain   in   its   character,    and    plain- 
ly relevant,  by  other  facts  in  proof. 
Mosely  v.   Gordon,   16  Ga.  384,  394- 
10.     Carpenter      v.      Fisher,      I75 
Mass.   9,    55    N.    E.    479;    New    Jer- 
sey R.  Co.  V.  Palmer,  33  N.  J.  L.  go- 
A  statement  of  a  witness  that  he 
had   seen   an   occurrence   twenty-five 
or    thirty   times,    and   a    later    state- 
ment that  it  occurred  ten  or  fifteen 
times,   were   held   not  to   so  contra- 
dict each  other  as  to  warrant  a  nevv 
trial,  since   it  was  apparent  that  aU 
the  witness  meant  was  that  he  had 
seen   the    act    repeated    many    times. 
Lewis  V.  Roby,  79  Vt.  487-  493,  o5 

A  4-1       C2J. 

Words  Having  a  Technical  Legal 
Meaning  are  liable  to  misuse  "by 
persons  lacking  appreciation  of  their 
precise  meaning  and  effect.  Fleuty 
V.  Orr,  13  Ont.  L.  59,  70.  A  lend- 
ing held  not  to  be  a  legal  lending; 
"  the  witness  was  mistaken  in  the 
use  of  terms."  Fullerton  v.  Dal- 
ton,   58   Barb.    (N.   Y.)    236,   240. 

11.  Tanham  v.  Nicholson,  L.  K. 
=;  H.  L.  (Eng.)  561,  570  (a  state- 
ment that  a  paper  was  "two  or 
three  times  upon  the  dresser  clear- 
ly intended  to  mean  two  or  three 
hours);  Buser  v.  Novelty  Tufting 
Mach.  Co.,  151  Fed.  478,  484,  81  C. 
C.  A.  16. 
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d.  Construed  as  a  Whole.  —  As  a  corollary  to  the  rule  last 
stated,  it  is  to  be  remarked  that  the  testimony  must  be  construed 
as  a  whole  and  not  by  isolated  portions/- 

e.  Interest  of  Witness.  —  Although  it  has  been  said  that  the 
testimony  of  a  witness  is  to  be  construed  less  favorably  to  the  party 
offering  him/^  the  rule  seems  to  be  generally  applied  only  in  those 
cases  in  which  the  witness  is  himsef  interested.^* 

f.  Presumptions.  —  In  actions  involving  moral  turpitude,  testi- 
mony should  be  so  construed  as  to  render  it  consistent  with  the 


Answer     to      Complex      Question. 

Where  questions  are  complex  and 
made  up  of  several  parts,  it  is  a 
common  habit  to  ignore  the  earlier 
parts  and  answer  only  the  latter 
parts  to  which  the  attention  is  last 
directed.  Drain  v.  St.  Louis,  etc. 
R.  Co.,  86  Mo.  574,  581. 

12.  See  The  Daniel  Burns,  56 
Fed.  605,  6  C.  C.  A.  49;  Billings  v. 
Rust,  I   Nova  Scotia  88,  100. 

"  Facts  imperfectly  stated  in 
answer  to  one  question  may  be  sup- 
plied by  his  answer  to  another; 
and  when  from  one  statement  con- 
sidered by  itself  an  inference  may 
be  deduced  that  inference  may  be 
strengthened  or  repelled  by  the 
facts  disclosed  in  another."  Ware 
V.  Stephenson,  lo  Leigh  (Va.)  155, 
165  (dealing  with  a  demurrer  to  the 
evidence). 

"  Testimony  must  be  considered 
as  a  whole.  .  .  .  The  true  mean- 
ing of  her  answers  to  the  isolated 
questions  can  only  be  ascertained  by 
due  consideration  of  all  the  ques- 
tions and  answers  propounded  to 
her."  State  v.  Meals,  184  Mo.  244, 
255,. 83  S.  W.  442. 

Direct  and  Cross-Examination  is 
to  be  construed  together.  Mairs  v. 
Freeman,  3  Redf.    (N.  Y.)    181,  193. 

13.  "  There  can  be  no  doubt  of 
the  rule  that  where  proof  as  well  as 
pleading  is  of  a  doubtful  or  equivocal 
character,  it  must  be  construed 
least  favorably  to  the  party  offer- 
ing it."  Bennett  v.  Rogers,  12  Neb. 
382,  II  N.  W.  314. 

14.  United  S.tates.  —  Clark 
Thread  Co.  v.  Willimantic  Linen 
Co.,  140  U.  S.  481,  488. 

California.  —  Alper  v.  Tormey,  7 
Cal.  App.  8,  93  Pac.  402  (interested 
party  a  hostile  witness). 

Georgia.  —  Southern  R.  Co.  v. 
Hobbs,   121   Ga.  428,  49  S.  E.  294; 
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Home  V.  Peacock,  122  Ga.  45,  49  S. 
E.  722 ;  Steele  v.  Central  of  Georgia 
R.  Co.,  123  Ga.  237.  51  S.  E.  438; 
Tuten  V.  Atlantic,  etc.  R.  Co.,  4  Ga. 
App.  353,  61  S.  E.  511;  Farmer  v. 
Davenport,  118  Ga.  289.  45  S.  E. 
244;  Ray  V.  Green,  113  Ga.  920,  39 
S.  E.  470;  Baggett  V.  Trulock,  yj 
Ga.  369,  3  S.  E.  162;  Burkhalter  v. 
Oliver,  88  Ga.  473,  487,  14  S.  E. 
704. 

"  It  surely  can  never  be  unfair  to 
a  party  laboring  under  no  mental 
infirmity  to  deal  with  his  case  from 
the  standpoint  of  his  own  testimony 
as  a  -witness.  Where  a  party  calls 
witnesses  who  conflict  with  each 
other  in  their  sworn  statements  he 
is  not  to  be  held  responsible  for  the 
contradictions  among  them,  for  it 
is  not  within  his  power  to  prevent 
their  occurrence ;  and  a  reviewing 
court  will  generally  give  to  a  party 
the  benefit  of  the  most  favorable 
version  of  such  testimony  as  a 
whole  which  the  jury  would  be 
authorized  _  to  accept.  But  a  party 
testifying  in  his  own  favor  has  no 
right  to  be  intentionally  or  deliber- 
ately self-contradictory;  and  if  he 
is  so  the  courts  are  fully  justified  in 
taking  against  him  that  version  of 
his  testimony  which  is  most  un- 
favorable to  him."  Western  &  A. 
R.  Co.  V.  Evans,  96  Ga.  481,  486,  23 
S.  E.  494-  And  see  Freyermuth  v. 
South  Bound  R.  Co.,  107  Ga.  ^i,  32 
S.  E.  668. 

"  From  the  general  rule  that  plain- 
tift"'s  admissions  in  evidence  are 
binding  upon  him  ...  it  is  a 
necessary  deduction  that  the  strong- 
est admission  he  so  makes  must  be 
accepted  as  the  extent  of  his  con- 
cession, unless,  before  he  closes  his 
evidence,  he  shows  there  was  some 
mistake  or  misapprehension  in  what 
he  stated."    Cogan  v.   Cass  Ave.  & 
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presumption   of   innocence.^^     Positive   testimony   is   presumed   to 
be  eiven  from  personal  knowledge.^^ 

/  Manner  of  Witness. -The  manner  of  the  witness  while  testi- 
fvfn/is  often  important  as  bearing  upon  the  exact  meanmg  with 
whidi  certain  words  are  used."  _ 

h  Vnlcrar  Language. -Witnesses  in  describing  disgraceful  con- 
d.Ki,  sott^mes  have%ecourse  to  words  which  are  -t  U.  b^  fo^md 
m  sandard  dictionaries  because  of  their  vulgarity,  but  this  does 
not  prevent  the  court  or  jury  from  accepting  the  words  and  at- 
taching to  them  their  current  meaning  -  On  the  other  hand,  the 
estimonv  of  modest  witnesses  who  refuse  to  use  such  words  wil , 
be  gTven^ull  effect  if  they  designate  their  meanmg  in  a  general 
wav/^ 


F   G.  R.  Co.,  loi  Mo.  App.  i79.  73 

S-     W.     738.  ^    ,  ^     XT      V 

15.  Morris  v.  Talcott,  96  N.  Y. 
100  (fraud);  Crook  z:  Rindskopf, 
IDS  N  Y.  476, 12  N.  E.  174  (fraud)  ; 
Pollock  V.  Pollock,  71  N.  Y.  137 
(adultery). 

In  an  action  involving  moral  tur- 
pitude, "  the  rule  is  well  settled  that 
when  the  evidence  is  as  capable  of 
an  interpretation  which  makes  it 
consistent  with  the  innocence  of  the 
accused  party  as  with  one  consistent 
with  his  guilt,  the  meaning  must  be 
ascribed  to  it  which  accords  wiih 
his  innocence  rather  than  that  which 
imputes  to  him  a  criminal  intent. 
Ramsay  v.  Ryerson,  40  Fed.  _  739 
(action  for  criminal  conversation). 
16.  Carpenter  v.  Carpenter,  56 
Hun  643,  9  N.   Y.   Supp.   583- 

"  Where  a  witness  testifies  posi- 
tively to  facts  which  may  be  within 
his  personal  knowledge,  and  the 
opposite  partv  makes  no  inquiry  to 
ascertain  whether  so  or  not,  the 
court  must  assume  that  the  witness 
speaks  from  personal  knowledge, 
whether  the  testimony  is  given 
orally  at  the  trial  or  by  deposition. 
Fassin   v.   Hubbard,   55    N.   Y.   465» 

571-  1 

17.  "  No  precedent  can  control  a 
jury  or  referee  in  determining  what 
a  witness  means  when  he  uses  lan- 
guage warranting  distinct  and  op- 
posite inferences.  They  must  de- 
termine his  meaning  not  only  from 
his  words,  but  from  his  manner  and 
all  the  surrounding  circumstances. 
Bruch  V.  Philadelphia,  181  Pa.  St. 
588    37  Atl.  818.     And  see  IMexican 


Cent    R    Co.  v.  Henderson,  114  Fed. 
892,  896,  52  C.  C.  A.  512. 

18.  "  Because  the  modesty  of  our 
lexicographers  restrains  them  from 
publishing  obscene  words  or  from 
giving  the  obscene  signification  to 
words  that  may  be  used  without 
conveying  any  obscenity,  it  does  not 
follow  that  they  are  not  English 
words,  and  not  understood  by  those 
that  hear  them;  or  that  chaste 
words  may  not  be  applied  so  as  to 
be  understood  in  an  obscene  sense 
by  every  one  who  hears  them.  h-O- 
gar  V.  McCutchen,  9  ^lo-  768. 

"A   number    of    common    English 
words   are   not   to   bs    found   m   the 
standard    lexicons    of    the    language 
on      account     of     their      vulgarity. 
Linck  V.  Kelley,  25  Ind.  278. 

"The  words  used  by  the  wit- 
nesses were  not  drawing  room 
terms  and  are  neither  found  in  the 
statutes  or  dictionaries,  but  judging 
from  the  familiarity  with  which  the 
witnesses  used  them  they  must  have 
imparted  quite  a  definite  notion  ot 
what   transpired."     State   v.    Fowler, 

n  Idaho  317,  89  Pac.  757-  ,  , 
^But  in  an  Inditment  for  slander 
it  is  held  in  Texas  that  the  proof 
of  words  of  exactly  similar  import 
to  those  alleged  because  of  the  ob- 
scenity of  the  latter  is  insufficient. 
Barnett  z:   State,  35  Tex.  Crim.  280, 

'^^19.'  Words  Indicative  of  Sexual 
Intercourse.  —  Denial  that  the  par- 
ties ever  slept  in  the  same  bed  has 
been  construed  as  a  denial  of  inter- 
course. Pollock  z:  Pollock,  71  M-  } 
137,  152.    And  a  statement  of  a  wit- 
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^  C.  On  Appeal.  —  On  appeal,  the  construction  put  upon  the  tes- 
timony by  the  jury  will  not  be  disturbed  if  from  any  point  of  view 
such  construction  could  fairly  be  made.^** 


ness  that  she  staid  with  her  compan- 
ion in  a  room  at  a  hotel  and  knew 
what  that  phrase  meant,  was  held 
sufficient  to  characterize  what  oc- 
curred. Herzinger  v.  State,  70  Md. 
278,    17  Atl.  81. 

20.    Since     the     evidence     "  may 


fairly  be  interpreted  as  showing  that 
he  did  do  all  that  is  claimed  he 
ought  to  have  done  in  this  respect, 
we  may  not  reverse  the  conclusions 
of  the  jury  and  of  the  trial  court." 
Faber  v.  St.  Paul,  etc.  R.  Co.,  29 
Minn.   465,    13   N.  W.  902. 


WHISKY. — See  Intoxicating  Liquors. 
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I.  JURISDICTIONAL  FACTS. 

1.  Burden  of  Proof.  — The  burden  of  proving  the  jurisdictional 
facts  in  a  proceeding  to  probate  a  will/  including  the  death  of  the 
testator-  and  his  testamentary  age  and  residence,^  is  upon  the 
proponent. 

There  Is  a  Presumption  in  an  action  to  set  aside  the  probate  of  a 
will  that  the  jurisdictional  facts  were  established  to  the  satisfac- 
tion of  the  surrogate's  court/ 

2.  Proof  of  Death.  — The  death  of  the  testator  may  be  proved 
as  in  other  cases/  either  by  direct,  circumstantial/  or  presumptive 
evidence.'^ 

3.  Proof  of  Testamentary  Age  and  Domicil.  —  The  general  rules 
of  evidence  apply  to  proof  of  these  facts  in  probate  proceedings 
and  will  be  found  treated  elsewhere  in  this  work.« 


II.  INTEREST  OF  CONTESTANT. 

1.  Nature  of  the  Question.  —  The  interest  of  the  contestant  is  a 


1.  Application  for  Letters  of  Ad- 
ministration. —  Burden     of     Proof. 

See  article  "  Executors  and  Admin- 
istrators," Vol  V.  pp.  389,  390. 

2.  Prout  V.  M'Nab,  6  Dem.  (N. 
Y.)  152;  Barnewall  v.  Murrell,  108 
Ala.  366,  389,  18  So.  831. 

3.  Barnewall  v.  Murrell,  108  Ala. 
366,  389,  18  So.  831 ;  Sehr  v.  Linde- 
mann,  153  Mo.  276,  54  S.  W.  537- 

4.  Under  a  statute  which  requires 
that  a  complaint  in  an  action  to  con- 
test the  validity  of  a  will  must  be 
filed  in  the  circuit  court  of  the 
county  where  the  testator  died,  or 
where  some  part  of  his  estate  is  sit- 
uated, where  the  circuit  court  pro- 
ceeds to  hear  and  determine  the  cause 
it  will  be  presumed  on  appeal,  in  the 
absence  of  any  showing  to  the  con- 
trary, that  the  court  found  the  ex- 
istence of  the  necessary  jurisdic- 
tional facts.  Whittenberger  v.  Bower, 
158  Ind.  673,  63  N.  E.  307. 

In  an  action  to  set  aside  the  pro- 
bate of  a  will  after  the  lapse  of  eight 
vears,  where  the  petition  of  probate 
is  absent  from  the  files  and  cannot 
be  found,  it  will  be  presumed  in  be- 
half of  the  regularity  of  the  proceed- 
ings that  the  petition  contained  a 
statement  of  all  the  necessary  juris- 
dictional facts.  Ill  re  Warfield's  Will, 
22  Cal.  51.  ciiin^  Posten  v.  Rassette, 
5  Cal.  467;  Collier  v.  Corbett,  15 
Cal.  183. 
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Where  a  will  is  admitted  to  pro- 
bate on  the  ground  that  the  origi- 
nal will  has  been  destroyed,  the 
omission  of  the  record  to  state  that 
the  destruction  of  the  original  will 
was  subsequent  to  the  death  of  the 
testator  does  not  render  the  order 
admitting  such  will  to  probate  void. 
Converse  v.   Starr,  23  Ohio  St.  491. 

5.  See  article  "Death  and  Sur- 
vivorship,"  Vol.  IV,  p.  38. 

6.  Proof  of  the  death  of  the  tes- 
tatrix, necessary  before  her  will  can 
be  probated,  may  be  made  by  circum- 
stantial evidence.  In  re  Morgan,  30 
Misc.  578,  63  N.  Y.  Supp.  1098  (dis- 
appearance after  a  fire  in  a  hotel). 

Repute  Inadmissible — .  Death  can- 
not be  proven  by  repute,  in  an  action 
for  probate  of  a  will.  Prout  v. 
M'Nab,  6  Dem.  (N.  Y.)  152,  but 
where  the  reputation  is  that  of  the 
family  it  is  sometimes  held  admissi- 
ble under  the  pedigree  exception  to 
the  hearsay  rule.  See  article  "  Pedi- 
gree," Vol.  IX,  p.  739- 

7.  See  article  "  Death  and  Sur- 
vivorship." Vol   IV,  pp.  41-49- 

In  Goods  of  Matthews,  L.  R. 
(1898)  P.  D.  17,  where  the  testator 
had  disappeared  and  been  absent  for 
three  years,  upon  proof  of  sufficient 
inquiry  having  been  made  the  court 
allowed  the  death  of  the  testator  to 
be  sworn  to. 

8.  See   articles  "Age,"  Vol.  I,  p. 
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preliminary  matter  which  must  first  appear  before  his  contest  will 
be  heard  by  the  court.® 

2.  Burden  of  Proof.  —  The  contestant  has  the  burden  of  showing 
his  legal  interest  in  the  case  and  how  it  arises.^" 

3.  Prima  Facie  Case.  —  Ordinarily,  and  if  no  question  is  raised 
the  right  of  the  heirs  to  contest  the  probate  of  the  will,  will  be 
presumed.^^ 

4.  Unprobated  Will  as  Evidence.  —  It  has  been  held  proper  to 
allow  the  proponent  to  show  that  by  an  earlier  and  unprobated 
will  the  contestants  were  cut  off  without  any  devise  or  bequest  and 
therefore  had  ngi  right  to  contest  the  will  propounded,^^  although 
the  contrary  has  also  been  held.^^ 

5.  Parol  Evidence.  —  Parol  evidence  is  admissible  to  prove  or 
disprove  the  interest  of  the  contestant.^* 


731 ;  "  DoMiciL,"  Vol.  IV,  p.  844. 
Conclusiveness  of  Decree  of  For- 
eign Court  Admitting  Will  to  Pro- 
bate, on  question  of  domicil,  see 
infra,  under  XVIII,  2,   E,  a,    (2). 

9.  "  It  is  well  settled  in  this  state 
that  the  right  of  a  proposed  contest- 
ant to  impeach  a  will,  if  disputed, 
presents  a  controversy  separate  from 
and  preliminary  to  the  contest  itself, 
in  which  it  is  competent  for  the  con- 
testant and  contestee  to  ofifer  evi- 
dence as  to  the  issue  joined,  and 
that  an  appeal  lies  from  a  decision 
thereof,  before  the  contest  is  heard." 
Cowan  V.  Walker,  117  Tenn.  135,  96 
S.  W.  967. 

10.  Murry  v.  Hennessey,  48  Neb. 
608,  67  N.  W.  470;  In  re  Darling's 
Will,  10  N.  Y.  St.  221,  affirmed,  53 
Hun  636,  6  N.  Y.  Supp.  191  (case  in 
which  contestant  failed  to  prove  that 
the  person  to  whom  she  was  related 
was  the  decedent,  though  there  was 
identity  of  names  and  other  circum- 
stances, and  she  was  not  allowed  to 
appear  in  the  case)  ;  In  re  Turnbull's 
Will,  51  Hun  642,  4  N.  Y.  Supp.  607 
(relationship  not  made  out  and  peti- 
tion dismissed). 

Order  of  Proof. —  Where  a  pro- 
ceeding for  probate  of  a  will  is  con- 
tested, the  court  in  controlling  the  or- 
der of  proof  correctly  held  that  the 
contestant  must  first  establish  his  in- 
terest. In  re  Edelman's  Estate,  148 
Cal.  233,  82  Pac.  962. 

11.  Murry  v.  Hennessey,  48  Neb. 
608,  67  N.  W.  470  (contestants  nieces 
and  nearest  relatives  of  decedent). 

The  fact  that  the  propounder  had 


joined  issue  with  the  caveators  on 
the  merits,  was  prima  facie  admis- 
sion that  they  were  heirs  and  en- 
titled to  litigate.  Lamb  v.  Girtman, 
26   Ga.   625. 

On  a  bill  in  chancerv  to  contest  the 
validity  of  a  will  admitted  to  pro- 
bate, the  plaintififs  need  not,  in  the 
first  instance,  prove  that  they  are 
heirs  of  the  testator.  In  the  presence 
of  any  objection  on  the  part  of  the 
defendants  the  court  will  not  make 
any  inquiry  as  to  the  bona  fides  of 
the  claim  of  the  plaintififs,  unless  such 
want  of  interest  appears  from  the 
record  itself.  Ward  v.  Brown,  53 
W.  Va.  227,  253,  44  S.  E.  488. 

12.  Cowan  v.  Walker,  117  Tenn. 
135,  96  S.  W.  967. 

In  McCutchen  v.  Loggins,  109 
Ala.  457,  19  So.  810,  the  court  held 
that  a  contestee  may  rely  upon  an 
unprobated  will  for  the  purpose  of 
showing  that  the  contestant  had  no 
real  interest  in  the  estate,  and  this 
although  it  appeared  that  a  former 
will  in  favor  of  the  contestee  had  al- 
ready been  admitted  to  probate. 

13.  An  heir  may  contest  a  testa- 
tor's will  which  had  been  admitted 
to  probate,  although  by  the  terms 
of  the  previous  will  which  had  not 
been  probated  he  was  also  excluded 
from  a  large  interest  in  the  prop- 
erty, as  the  previous  will  might  never 
be  offered  for  probate,  or,  if  offered, 
might  be  rejected.  Murphy's  Exr.  v. 
Murphv.  23  Kv.  L.  Rep.  1460,  65 
S.  W. '165. 

14.  Where  a  niece  of  decedent  at- 
tacked a  will,  oral  evidence  was  ad- 
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in.  FACT  AND  EXISTENCE  OF  WILL. 

1.  Testacy  or  Intestacy.  —  Properly  speaking,  there  is  no  pre- 
sumption that  a  decedent  did  or  did  not  leave  a  valid  will.^^ 
Though  the  courts  sometimes  use  language  which  seems  to  recog- 
nize the  existence  of  presumptions,"  it  is  a  matter  for  proof  in  all 
cases.^' 

2.  Last  Will.  —  The  burden  of  proving  that  a  will  is  the  last 
will  of  a  testator  rests  upon  the  party  propounding  it/^  but 
ordinarily  a  prima  facie  case  is  sufficiently  made  out  where  it  is 
shown  that  the  will  came  directly  from  the  custody  of  the 
decedent.^^ 


mitted  to  show  that  she  had  no  ca- 
pacity to  institute  the  action  on  ac- 
count of  the  fact  that  her  father 
who  had  disappeared  was  still  pre- 
sumed to  be  alive.  Boe  v.  Filleul,  26 
La.  Ann.   126. 

15.  Execution  Proved ^Validity 

Presumed .  The  law  presumes  that 

a  will  properly  executed  and  at- 
tested is  valid  until  the  presumption 
is  overcome  by  clear  and  satisfactory 
proof.  Brownfield  v.  Brownfield,  43 
111.  147;  Smith  V.  Henline,  i74  Hh 
184,  51  N.  E.  227. 

16.  We  are  not  aware  that  there 
is  any  presumption  of  law,  either 
that  a  person  died  testate  or  intes- 
tate. To  prove  that  he  left  a  will, 
an  examination  should  be  made  of 
the  records  of  the  court  of  pro- 
bate, that  being  by  statute  the  place 
of  deposit  for  wills.  If  no  evidence 
can  be  found  there,  then  the  pre- 
sumption will  be,  prima  facie,  that 
he  died  intestate."  Morrill  v.  Otis, 
12   N.   H.  466. 

The  law  never  presumes  the  exist- 
ence of  a  will  in  the  absence  of 
proof,  nor  after  its  existence  has 
been  proved  will  it  presume  that  it 
embraced  the  real  as  well  as  the  per- 
sonal property  of  the  testator.  Dtike 
of  Cumberland  v.  Graves,  9  Barb. 
(N.  Y.)  595. 

"  Upon  the  issue  as  to  Mrs.  Cam- 
eron's intestacy,  the  test  was  whether 
she  left  a  valid  will.  The  question 
being  open  for  determination,  mani- 
festly the  presumption  in  favor  of 
intestacy  continued  until  overcome 
by  the  evidence,  since,  under  our 
statutes,  the  existence  of  a  valid 
will  cannot  be  presumed,  but  it  must 
be  shown  to  have  been  executed  and 


published  as  prescribed  by  our  stat- 
utes, by  a  person  having  testament- 
ary capacity."  In  re  Cameron's  Es- 
tate, 47  App.  Div.  120,  62  N.  Y. 
Supp.  187. 

17.  "  Testimony  of  an  abstracter 
of  titles  in  business  before  the  des- 
truction of  the  county  records  by  fire, 
that  he  was  acquainted  with  a  cer- 
tain person  and  remembered  his  last 
sickness  and  death,  that  he  left  a  will 
which  was  recorded  in  the  recorder's 
office,  and  that  his  estate  was  pend- 
ing in  court  when  the  fire  occurred, 
proves  the  fact  of  testacy."  Kotz 
z:  Belz,  178  III.  434-  53  N.  E.  367. 

Declarations  of  Decedent,  Insuffi- 
cient— iThe  fact  of  a  will  cannot 
be  proved  merely  by  evidence  of 
statements  or  declarations  on  the 
part  of  the  decedent  to  the  effect 
that  he  had  made  a  will.  In  re  Dun- 
ahugh's  Will,  130  Iowa  692,  107  N. 
W.   925. 

Proof  of  Intestacy.  — ■  See  article 
"  Executors  and  Administrators," 
Vol.  V,  p.  389- 

18.  Jamison  v.  Jamison's  Will,  3 
Houst.  (Del.)  108;  Green  v.  Green, 
5  Ohio  279;  Brown  v.  Griffiths,  il 
Ohio  St.  329;  Banning  v.  Banning, 
12  Ohio   St.  437- 

19.  "  The  possession  of  this  instru- 
ment in  due  form  on  its  face  at  his 
death  is  prima  facie  proof  that  it  is 
in  fact  what  it  purports  to  be,  his 
last  will  and  testament,  subject,  of 
course,  to  rebuttal,  as  in  other  cases 
of  a  disputed  fact."  Collins  v.  Col- 
lins, 125  N.  C.  98,  34  S.  E.   195- 

Where  a  will  is  admitted  to  exist 
and  its  validity  is  admitted  subject 
to  the  claim  of  its  revocation,  pre- 
sumptively it  is  the  last  will  of  the 


Vol.  XIV 


WILLS. 


247 


3  Identity  of  Testator.  —  The  identity  of  the  decedent  with 
the 'person  executing  the  will  ordinarily  appears  from  the  mere 
proof  of  execution,^"  but  where  the  person  who  executed  the  will 
was  a  stranger  to  all  the  witnesses,  the  question  of  identity  some- 
times becomes  important  and  is  to  be  settled  by  extrinsic-  evidence 
of  all  the  circumstances  in  the  case." 


testator;  and  before  probate  can  be  , 
denied  it  must  be  shown  that  a  sub- 
sequent will  was  made.  In  re  Estate 
of  Lambie,  97  Mich.  49,  56  N.  W.  223. 
The  rule  that  a  testamentary  writ- 
ing is  of  no  legal  effect  as  a  will  un- 
til the  testator's  death  applies  to  the 
whole  instrument  including  the  revo- 
cation clause,  and  hence  the  testa- 
mentary paper  which  _  the  testator 
permits  to  survive  him  is  prima  facie 
his  will.  Stetson  v.  Stetson,  200 
111.  601,  66  N.  E.  262,  61   L.  R.  A. 

258.  .  .^    •    • 

Testimony   of   Scrivener   Admissi- 
ble.—Where     the     same     scrivener 
drew    each    of   two    wills   known   to 
have  been  executed  by  the  testator, 
only    one    of    which    wills    was    pro- 
duced  or   could   be    found   after  his 
death,  the  positive  testimony  of  the 
scrivener  that  the  will  produced  was 
the   first   one   which   had   been   exe- 
cuted by  him  will  overcome  the  pre- 
sumption   that    the    will    which    was 
unaccounted    for    was    the    first    to 
have    been    executed.      Starkweather 
V.  Bell,  13  S.  D.  475.  83  N.  W.  566. 
Will  Left  in  Custody  of  Scrivener. 
Where   a   will   was   left   in   the  cus- 
tody of  the  scrivener  and  was  never 
called   for  by  the  testatrix,  but  the 
scrivener  was  unable  to  find  the  will 
on  searching  for  it   after  the   death 
of  the  testatrix  and  was  of  the  opin- 
ion that  it  had  been  secretly  removed 
by  interested  parties,  the  presumption 
is   that   this    will   was   the   last   will 
and  testament  of  the  testatrix.    Hild- 
reth  V.  Schillenger.  10  N.  J.  Eq.  196. 
Destroyed  Will  Presumed  To  Have 
Antedated   Will   Produced.  —  Where 
it   appears   that   a   testator   had   left 
two  wills,  each  containing  a  formal 
revocatory  clause  and  only  one  could 
be    found   after   his    decease,    "ordi- 
nary experience  would  justify  the  in- 
ference   that   the    will    destroyed   or 
unaccounted  for  was  executed  prior 
to  the  one  that  was  retained  by  the 
testatrix  and  after  her  death   regu- 
larly presented  for  probate."     Stark- 


weather V.  Bell,  13  S.  D.  475,  83  N. 
W.  566.  .       ^    ,. 

Subsequent  Will  Revoking  Earlier 

One,  see  infra,  under  VIII,  I,  B. 
20.     See  infra,  "  Execution,"  XIV. 

In  offering  proof  to  establish  the 

validity  of  execution  of  a  will,  "  all 
that  transpired  on  the  occasion  may 
properly  be  shown  as  part  of  the  res 
gestae.  This  will,  of  course,  include 
the  act  and  declaration  of  every  per- 
son who  participated  in  what  was 
there  done,  and  inevitably  the  true 
relation  of  everv  such  person  will  be 
made  known.  It  will  thus  be  ascer- 
tained who  was  the  testator  whose 
act  and  deed  is  the  paper  produced  " 
Chancy   v.    Missionary    Soc,    28   111. 

App.  621.  ^       .„         J 

Handwriting     May     Be     Proved. 

Where  the  question  is  whether  the 
deceased  was  the  party  who  exe- 
cuted the  will  submitted  for  probate 
and  the  will  was  attested  by  strang- 
ers, evidence  of  the  signature  and 
handwriting  of  the  testator  may  be 
resorted  to.  Mowry  v.  Silber,  2 
Bradf.  Sur.    (N.  Y.)    133. 

21.  Identity  of  Witness.  —  Where 
a  witness  signs  by  a  name  slightly 
different  from  that  given  to  him  in 
the  testamesit,  parol  evidence  is  ad- 
missible to  show  that  the  two  are 
the  same  person.  Davenport  v.  Dav- 
enport,  116  La.   1009,  41    So.   240. 

22.  See  article  "Identity,'  Vol. 
VI,  p.  910.  . 

"  Proof  that  a  woman  making  her 
will  announced  herself  as  a  certain 
person  to  the  attorney  who  drafted 
the  will  and  to  a  witness  thereto, 
neither  of  whom  had  met  her  before, 
not  only  by  accepting  an  introduc- 
tion to  them  as  that  person,  but  by 
signing  herself  as  such  -in  the  will, 
constituted  prima  facie  evidence 
of  her  identity  as  that  person/' 
Harris  v.  Martin  (N.  C),  64  S.  E. 
126. 

"Where,  in  a  will  contest,  the  ca- 
veators   claimed    that    the    evidence 
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4.  Identity  of  Instrument.  —  A.  Parol  Evidence.  —  Parol  evi- 
dence is  admissible  to  identify  the  instrument  propounded  as  the 
will  of  the  decedent^^  and  the  evidence  for  the  proponent  on  this 


failed  to  identify  the  person  who 
executed  by  mark  the  paper  offered 
for  probate,  with  the  testator ;  and  it 
appeared,  among  other  things,  that 
the  draftsman  of  the  paper  prepared 
it  at  the  direction  of  one  whose  name 
was  the  same  as  that  of  the  testator, 
and  who  duly  executed  it;  that  after 
the  testator's  death  the  paper  was 
found  in  his  bureau  drawer,  where 
he  had  said  before  his  death  it 
would  be  found;  and  that  the  paper 
correctly  gave  the  names  of  the  tes- 
tator's son  and  grandchildren,  and 
described  real  estate  he  owned,  —  it 
was  held  that  the  identity  had  been 
shown  and  the  paper  should  be  ad- 
mitted to  probate."  Storey  v.  Sto- 
rey, 30  App.   Cas.    (D.   C.)    41. 

Where  in  a  will  contest  a  question 
arises  as  to  the  identity  of  the  tes- 
tatrix, testimony  showing  that  before 
and  after  its  execution  the  woman 
whose  will  it  is  claimed  to  be  stated 
what  she  intended  to  do  with  her 
property  and  what  she  had  done 
with  it,  which  disclosures  exactly 
coincided  with  the  will ;  and  the  fact 
that  the  will  was  drawn  at  an  office 
to  which  she  had  been  sent  for  the 
purpose,  with  the  further  fact  that 
the  will  was  signed  by  a  woman  who 
introduced  herself  by  the  name 
signed  to  the  will,  although  she  was 
not  personally  known  to  the  person 
drawing  the  will,  sufficiently  estab- 
lished the  identity  of  the  testatrix. 
Riddle  V.  Gibson,  29  App.  Cas.  (D. 
C.)    237. 

Identity     Not     Established "A 

paper  signed  with  a  mark  and  dated 
three  years  prior  to  the  death  of  tes- 
tatrix will  not  be  admitted  to  pro- 
bate where  the  evidence  showed  that 
the  paper  was  prepared  by  a  justice 
of  the  peace  and  executed  before  him 
by  a  woman  whom  he  did  not  know ; 
that  one  of  the  witnesses  did  not 
know  the  woman ;  that  the  other  who 
apparently  did  know  her  was  dead 
when  the  paper  was  offered  for  pro- 
bate*, that  another  woman  present  at 
the  time  of  the  execution,  and  to 
whom  the  paper  was  given,  was  also 
dead;  that  the  paper  was  discovered 
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in  the  effects  of  this  woman  three 
years  afterwards;  that  the  testatrix 
although  attending  the  latter's  fu- 
neral had  never  made  any  request  or 
search  for  the  paper;  and  that  the 
paper  offered  made  as  the  principal 
beneficiary  of  the  estate,  a  person 
stranger  in  blood  to  testatrix,  and 
with  whom  she  had  little  to  do." 
Ill  re  McAndrew's  Estate,  206  Pa.  St. 
366,  55  Atl.  1040. 

Order  of  Proof — Whether  in  a 
will  contest  at  the  time  of  the  ad- 
mission of  the  will  in  evidence  there 
was  sufficient  evidence  to  establish 
the  identity  of  the  testatrix  is  im- 
material on  appeal,  where  at  a  later 
stage  ample  evidence  was  introduced 
to  establish  identity.  Riddle  v.  Gib- 
son, 29  App.  Cas.    (D.  C.)   237. 

23.  Burge  v.  Hamilton,  72  Ga. 
568. 

Res  Gestae  of  Execution,  Admissi- 
ble  "  Counsel's  final  and  principal 

contention  is  that  oral  evidence  is 
not  admissible  to  show  that  the 
clauses  under  contest  were  parts  of 
the  instrument  at  the  time  the  tes- 
tator signed  and  published  it  as  his 
will,  and  that  in  no  event  was  it 
proper  to  permit  any  but  the  attest- 
ing witnesses  to  testify.  ...  It 
is  always  proper  to  show  the  state 
and  condition  of  the  instrument  and 
all  that  transpired  at  the  time  of 
its  execution  as  of  the  res  gestae, 
and  this  may  be  shown  by  any  compe- 
tent witness,  whether  he  be  a  sub- 
scribing witness  or  not."  Kolowski 
V.   Fausz,   103   111.  App.  528. 

Testimony    to    Some    Peculiarity 

Not  Required "  The  testimony  of 

a  witness  who  swears  to  the  execu- 
tion and  identity  of  a  will  is  not  to 
be  rejected  as  incompetent  and  in- 
sufficient in  law,  because  he  is  unable 
to  designate  any  peculiarity  in  the 
testator's  mark  or  signature,  or  in 
the  paper  upon  which  the  will  is 
written.  There  may  be  nothing  pe- 
culiar in  the  mark  or  paper,  and  yet 
the  witness,  from  the  general  ap- 
pearance of  the  instrument  and  its 
likeness,  in  all  respects,  to  the  one 
he  saw  executed,  may  have  no  doubt 
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point  is  not  restricted  to  that  given  by  the  subscribing  witnesses.^* 
B.  Papers  Comprising  the  Will. —a.  General  Rule. —Al- 
though a  will  need  not  be  written  upon  a  single  piece  of  paper," 
where  several  sheets  of  paper  or  written  instruments  are  propounded 
together  constituting  the  will  of  a  decedent,  their  connection  with 
each  other  must  appear  upon  their  face  or  be  shown  to  the  court 
by  extrinsic  evidence.-'^ 

b.  Presumptions.  —  Where  a  will  is  propounded  as  consisting  of 


as  to  its  identity,  and  be  able  to 
swear  that  it  is  the  same  paper." 
Carson's  Appeal,  59  Pa.   St.  493- 

24.  Sufficiency  of  Evidence. 
Where  the  subscribing  witnesses 
signed  only  by  mark  and  neither  of 
them  can  identify  the  instrument  as 
the  one  they  attested,  the  proof  is 
not  sufficient  to  authorize  its  pro- 
bate.     Crowley    v.    Crowley,   So    111. 

469.  

"  A  subscnbmg  witness  is  not  re- 
quired to  know  that  he  is  attesting 
a  will,  or  what  its  provisions  are, 
so  as  to  identify  it.  A  subscribing 
witness  attesting  a  signature  to  a 
will  is  no  more  competent  on  the 
question  whether  anything  has  oc- 
curred to  the  will  subsequent  to  the 
attestation  than  anybody  else,  and  the 
proponent  is  not  limited  to  the  testi- 
mony of  such  a  witness.  On  the 
question  in  this  case  it  was  error  to 
tell  the  jury  that  the  proponent  must 
explain  the  cutting  off  and  re-at- 
taching of  a  part  of  the  will  by  at 
least  one  of  the  subscribing  witness- 
es. That  she  could  not  do.  They 
knew  nothing  about  it,  and  the  law 
did  not  require  that  they  should." 
Webster  v.  Yorty,  I94  HI-  4o8,  62 
N.   E.  907. 

"The  statutes  of  this  state  do  not 
require  that  the  witnesses  to  a  will 
shall  know  the  contents  thereof  and 
be  able  to  testify  on  the  probate  of 
the  will  that  the  provisions  thereof 
as  then  appearing  in  the  instrument 
are  the  same  as  in  the  instrument  at 
the  time  when  executed.  In  re  Shel- 
don's Will,  16  N.  Y.  Supp.  454- 
...  It  would  be  wholly  impracti- 
cable to  require  witnesses  to  know 
and  remember  the  contents  of  wills 
signed  by  them."  Roche  v.  Nason, 
105   App.   Div.  256,  93   N.  Y.   Supp- 

565. 

Where  two  subscribing  witnesses 
signed  by  mark  but  failed  to  identify 


the  paper  propounded  as  the  instru- 
ment which  they  signed,  the  person 
who  drew  the  will  and  subscribed 
their  names  for  them  may  testify  as 
to  the  identity  of  the  instrument, 
and  his  testimony  will  control  upon 
the  issue.  Montgomery  v.  Perkins,  2 
Met.  (Ky.)  448. 

25.  Where  a  will  is  composed  of 
several  sheets  of  paper  loosely  fast- 
ened together,  the  fact  that  there  is  a 
possibility  that  some  might  have  been 
removed  and  others  substituted  is  not 
sui^cient  to  justify  a  refusal  to  pro- 
bate the  will.  In  the  absence  of 
proof  of  fraud  or  other  improper 
conduct  such  a  will  is  entitled  to 
probate  where  the  proof  shows 
that  it  was  properly  executed. 
Palmer  v.  Owen,  229  111.  115,  82 
N.   E.   275. 

26.  The  question  of  whether  a 
trust  deed  previously  executed 
was  a  part  of  a  will  is  a  question 
of  law  for  the  court.  Glass  v. 
Glass,     127     Iowa    646,    103    N.   W. 

1013. 

27.  "  There  is  no  difficulty  _  in 
executing  a  will  in  such  physical 
form  and  shape  as  will  leave  no 
doubt  where  it  begins  and  ends  and 
what  constitutes  it.  The  court 
should  not  be  required  to  select 
from  a  medley  of  paper  sheets 
which  may  or  may  not  be  related 
to  each  other,  transpose  and  rear- 
range them,  and  finally  construct 
for  the  testator  a  valid  instrument. 
If  a  testator  chooses  to  execute 
his  will  upon  loose,  detached  sheets, 
before  probate  is  allowed  either  the 
sheets  themselves,  by  their  contents 
or  other  manifest  relationship,  or 
some  other  competent  proof,  should 
adequately  establish  that  they  were 
executed  as  and  constitute  a  single, 
entire  will."  In  re  Dake's  will,  75 
App.   Div.   403,   78  N.   Y.   Supp.  29. 

Vol.  XIV 


250 


WILLS. 


several  sheets  of  paper  bound  together,  there  is  a  presumption  that 
the  papers  were  so  bound  together  when  the  will  was  executed.^* 

c.  Declarations.  —  Declarations  of  the  decedent  as  to  what  con- 
stitutes his  will  are  admissible''^  as  well  as  his  statements  as  to  how 
he  intended  to  or  had  left  his  property.^"* 

5.  Completion  of  Will.  —  A.  Early  Rule.  —  While  the  law  was 
that  a  will  of  personal  property  need  not  be  formally  executed,  and 
a  w'ill  was  propounded  purporting  to  dispose  of  both  real  and  per- 
sonal property,  but  admittedly  incomplete  as  a  devise  of  the  real 
estate  from  a  failure  to  have  the  accompanying  attestation  clause 
executed,  or  from  any  other  reason,  there  was  held  to  be  a  slight 
presumption  that  the  wall  was  incomplete  and  unfinished  in  respect 
to  the  personal  property  also.^^ 

B,  Modern  Rule.  —  a.  Presumption  of  Completion.  —  It  will  be 


28.  Rees  v.  Rees,  L.  R.  3  P.  D. 
(Eng.)  84;  Barnewall  v.  Murrell, 
108  Ala.   366,   379,    18  So.  831. 

"  The  will  in  this  case  consisted 
of  four  pages  of  typewritten  matter 
fastened  together,  and  although  the 
tastening  was  not  sufficiently  se- 
cure to  prevent  the  possibility  of 
fraud  by  changing  the  sheets  of 
which  it  consists,  the  presumption 
where  sheets  of  paper  are  bound 
together  constituting  a  will,  at  the 
testator's  death  is  that  the  same 
sheets  were  so  bound  together  at 
the  time  of  its  execution."  Roche 
z\  Nason,  105  App.  Div.  256,  93  N. 
Y.  Supp.  565. 

"  If  any  theory  consistent  with 
the  validity  of  the  will  can  be  sug- 
gested, which,  appears  to  the  court 
to  be  as  probable  as  the  theory  on 
which  the  argument  for  invalidity 
is  based,  the  will  as  found  must  be 
maintained."  Rees  v.  Rees,  L.  R- 
3  P.  D.  (Eng.)  84  (quoted  in 
Barnewall  v.  Murrell,  108  Ala.  366, 
379,  18  So.  831,  on  point  that  will 
consisting  of  several  sheets  of  pa- 
per fastened  together  will  be  pre- 
sumed to  have  been  so  fastened  at 
the    time    of    execution). 

29.  Gould  V.  Lakes,  L.  R.  6  P. 
D.   (Eng.)    I. 

30.  Gould  V.  Lakes,  L.  R.  6  P. 
D.    (Eng.)    I. 

31.  Doling  V.  Boling,  22  Ala.  826. 
See  ISx  parte  Henry,  24  Ala.  638; 
Mealing  v.  Pace,  14  Ga.  596; 
Barnes  v.  Sylvester,  14  Md.  507; 
Plater  v.  Groome,  3  Md.  134; 
Robeson  v.  Kea,   15   N.   C.    (4  Dcv. 
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L.)  301;  Barnet's  Appeal,  3  Rawie 
(Pa.)    15. 

For  a  complete  discussion  of  the 
early  and  now  obselete  law  in  re- 
lation to  unexecuted  wills  of  per- 
sonal property,  and  an  examina- 
tion of  the  early  English  cases,  the 
reader  is  referred  to  the  case  of 
Public  Admr.  v.  Watts,  i  Paige 
(N.  Y.)  347,  reversed  in  4  Wend. 
168. 

"  The  natural  inference  to  be 
drawn  from  an  attestation  clause  at 
the  foot  of  a  testamentary  paper  is, 
that  the  writer  meant  to  execute 
it  in  the  presence  of  witnesses,  and 
that  it  was  incomplete,  in  his  ap- 
prehension of  it,  till  that  operation 
was  performed  —  the  presumption 
of  law  is  against  a  testamentary 
paper,  with  an  attestation  clause  not 
subscribed  by  witnesses;  where  the 
testator  is  not  proved,  as  he  is  not 
suggested  even  in  the  present  case, 
to  have  been  prevented  by  any  '  act 
of  God  '  from  going  on  to  complete 
it,  had  he  so  intended.  The  pre- 
sumption against  an  instrument,  so 
circumstanced,  I  admit  to  be  a 
slight  one,  where  the  instrument, 
like  that  before  the  court,  is  per- 
fect in  all  other  respects.  Slight  as 
it  is,  however,  it  must  be  rebutted 
by  some  extrinsic  evidence  of  the 
testator  intending  the  instrument  to 
operate,  in  its  subsisting  state,  be- 
fore it  can  be  entitled  to  probate, 
consistently  with  those  established 
principles  to  which  it  is  the  duty  of 
the      court     to     adhere."     Beaty     v. 
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conclusively  presumed  that  a  property  executed  will  represents  the 
completed  intention  of  a  testator.^^ 

b.  Declarations.  —  Declarations  of  the  testator  will  not  be  allowed 
to  overcome  this  presumption.^^ 

c.  Recitals  and  Blanks.  — The  fact  that  the  will  as  propounded 
contails  a  recital  of  facts  which  do  not  appear  to  exist,^*  or  that  it 
contains  large  blank  spaces,^^  or  is  not  kept  by  the  testator  with 
his  other  valuable  papers'**'  does  nqt  show  that  the  instrument  was 
incomplete. 

d.  Holographic  Will.  —  An  exception  to  the  general  rule  seems 
to  be  made  in  the  case  of  holographic  wills,  and  where  such  a  will, 
although  properly  executed,  appears  upon  its  face  to  be  incom- 
plete, a  presumption  arises  that  it  was  not  intended  by  the  decedent 
to  operate  as  a  completed  instrument." 


Beaty.  i  Addanis  154,  5  Eng.  Ecc. 
Rep.  60. 

32.  Barnewall  v.  Murrell,  108  Ala. 
366,  384,  18  So.  831;  Waller  v. 
Waller,  i  Gratt.    (Va.)   454- 

Where  it  was  alleged  that  a 
will  was  never  completed  to  the 
satisfaction  of  the  testator,  the 
court  said :  "  It  is  conclusive- 
ly shown  that  the  will  was 
signed  and  executed  by  her, 
and  attested  by  witnesses,  in  _  the 
mode  prescribed  by  law,  and  this  is 
in  law,  conclusive  evidence  of  the 
fact  that  it  was  completed  to  her 
satisfaction."  Taylor  v.  Cox,  153 
111.  220,  38  N.  E.  656. 

"A  will  having  been  duly  exe- 
cuted, evidence  to  show  that  the 
testator  entertained  thoughts  of,  or 
contemplated  changes,  alterations, 
or  revocations  thereof,  cannot  af- 
fect the  validity  of  such  will,  in  its 
integrity,  or  in  any  of  its  parts. 
Until  there  is  a  change,  alteration, 
or  revocation  in  the  mode  appoint- 
ed by  law,  the  legal  presumption  is 
that  the  resuh  of  all  thought  and 
contemplation  was  a  determination 
to  adhere  to  the  will  as  executed." 
Barnewall  v.  Murrell,  108  Ala.  366, 
18  So.  831,  quoted  in  La  Rue  v. 
Lee  63  W.  Va.  388,  60  S.  E.  388. 

33.  Declarations  of  the  testator 
to  the  effect  that  he  had  blocked 
out  a  will,  and  later,  that  his  busi- 
ness was  unfinished  cannot  prevail 
against  the  plain  testamentary  form 
and  intent  shown  by  the  writing  it- 
self. LaRue  v.  Lee,  63  W.  Va.  388, 
60  S.   E.   388. 

Declarations   of  a   testatrix   which 


show  an  intention  to  change  her 
will  have  no  tendency  to  show  that 
the  will  as  executed  was  in  any 
legal  sense  incomplete.  Taylor  v. 
Cox,   153   111.   220,  38  N.   E.  656. 

34.  Where  a  will  is  drawn  up  on 
a  printed  blank  and  recited  the 
presence  of  a  seal  which  was  not 
actually  attached,  and  contained  a 
blank  space  of  a  page  and  a  half; 
it  was  held  that  since  the  instru- 
ment was  not  drawn  up  by  a  law- 
yer the  absence  of  the  seal  and  the 
presence  of  the  blank  was  not  proof 
that  the  instrument  was  incomplete 
where  there  was  no  doubt  of  its 
execution.  In  re  McCarthy's  Will, 
59  Misc.   128,   112  N.   Y.   Supp.  219. 

35.  Barnewall  v.  Murrell,  108 
Ala.  366,  38s,  18  So.  831. 

36.  The  fact  that  a  will  is  found 
in  a  drawer  and  not  in  a  tin  box 
where  the  testator  kept  his  other 
valuable  papers  is  of  very  slight 
weight  as  evidence  tending  to  show 
that  the  testator  did  not  regard  fhe 
instrument  as  complete  and  final. 
LaRue  v.  Lee,  63  W.  Va.  388,  60  -S. 
E.  388. 

37.  If  a  holographic  will  con- 
tained an  unexecuted  attestation 
clause  it  will  be  presumed  that  it 
was  not  meant  to  operate  as  a  com- 
pleted instrument.  Crutcher  v. 
Crutcher,     11     Humph.    (Tenn.)  377. 

"  The  presumption  is  always 
against  a  paper  which  bears  self 
evident  marks  of  its  being  unfin- 
ished, and  it  behooves  those  who 
assert  its  testamentary  character  to 
show  by  the  most  unequivocal  tes- 
timony   that    the    deceased     subse- 
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IV.  EXTENT  OF  TESTAMENTARY  POWER. 

1.  Burden  of  Proof.  —  The  burden  of  proof  rests  upon  the  party 
who  claims  that  a  bequest  or  devise  is  inoperative  as  being  beyond 
the  legal  power  of  the  decedent  to  make.^^ 

2.  Declarations.  —  Declarations  of  the  testator  are  admissible  to 
aid  in  determining  whether  a  prohibition  of  statute  has  been 
violated.^^ 

3.  Extrinsic  Evidence.  —  Extrinsic  evidence  is  always  admitted 
to  show  the  invalidity*"  or  illegality*^  of  a  provision  in  a  will. 


quently  adopted  it  as  his  will  in  its 
unfinished  state."  Jones  v.  Jones, 
6o  Ky.    (3   Met.)    266. 

38.  The  burden  of  proof  is  upon 
the  person  attacking  the  validity  of 
a  will  of  a  testator  who  died  leav- 
ing a  wife  and  child,  upon  the 
ground  that  he  gave  more  than  half 
of  his  estate  to  an  educational  in- 
stitution. In  re  Durand  (N.  Y.), 
^7  N.  E.  677. 

"  Whilst  the  right  to  will  prop- 
erty may  be  conceded  to  be  a  privi- 
lege, rather  than  a  right,  and  not 
a  natural  right,  still  the  general 
rule  of  this  state  is  that  one  may 
will  his  property  to  whom  he 
chooses,  and  if  there  be  any  limi- 
tation upon  this  power  it  devolves 
upon  him  who  would  take  advan- 
tage of  the  limitation  to  show  that 
it  applies.  In  other  words,  the 
burden  is  upon  the  contestant  to 
show  that  his  case  comes  within 
the  terms  of  the  limitation  or  ex- 
ception." Rine  v.  Wagner,  135 
Iowa  626,  113  N.  W.  471  (constru- 
ing §  iioi.  Code  1873,  which  pro- 
vides that  no  person  leaving  a  wife, 
child  or  parent  shall  devise  or  be- 
queath to  any  corporation  more 
than   one-fourth    of   his    estate). 

Under  Louisiana  Rev.  Civ.  Code, 
art.  1849,  vvhich  provides  that  doc- 
tors who  have  attended  a  testator 
during  his  last  illness,  or  ministers 
of  religious  worship  who  have 
called  upon  a  testator,  shall  not  be 
competent  to  receive  property  under 
the  will  of  such  testator  except  in 
various  cases,  one  of  which  is 
where  the  party  is  related  by  con- 
sanguinity to  the  testator,  the  con- 
testant must  allege  and  prove  that 
the  person  receiving  such  a  bequest 
does  not  come  within  the  exception 
although    this    involves    the    proving 
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of  a  negative.  Succession  of  Her- 
ber,  II-  La.  239,  41  So.  559. 

Contrary  Rule  in  Pennsylvania. 
Burden  of  proof  is  upon  charitable 
legatees  to  show  that  execution  was 
at  least  one  month  before  decease 
of  testator.  In  re  Amberson's  Es- 
tates, 204   Pa.   St.  397,  54  Atl.  484. 

Power  Limited  by  Antenuptial 
Contract.  —  See  Wells  v.  Bradford, 
28  Ala.  200;  Lowe  v.  Bryant,  30  Ga. 
528. 

39.  Cobb  V.  Battle,  34  Ga.  458 
(statute  forbidding  the  manumis- 
sion  of    slaves). 

40.  But  see  Ellis  v.  Birkhead, 
30  Tex.  Civ.  App.  529,  71  S.  W.  31, 
where  it  is  claimed  that  a  provision 
in  a  will  was  void  as  in  citing  the 
legatee  to  obtain  a  divorce  from  her 
husband,  this  must  appear  from  the 
face  of  the  will  itself;  and  extrinsic 
evidence  to  show  that  the  testator 
had  objected  to  the  marriage  and 
had  made  trouble  soon  after  it  had 
occurred    is    admissible. 

Where  the  constitution  prohibited 
a  bequest  to  a  church  and  in  the 
will  in  question  the  bequest  was 
left  to  an  individual  who  was  an 
officer  in  the  church,  parol  evidence 
was  admitted  to  show  that  the  real 
intention  of  the  testatrix  was  to 
leave  the  bequest  to  the  church, 
since  it  is  competent  to  attack 
every  vyritten  instrument  for  fraud, 
and  this  fraud  may  be  shown  by 
parol  testimony.  A  fraud  upon  the 
policy  of  the  law  like  all  other 
frauds  may  be  so  shown  and  will 
be  then  set  aside.  Kenrick  v.  Cole, 
61    Mo.  572. 

Parol  evidence  is  admissible  to 
show  that  a  will  is  void  because  of 
the  existence  of  a  valid  antenuptial 
marriage  settlement.  Lowe  v.  Bry- 
ant, 30  Ga.  528. 
41.     Robinson  v.   King,  6  Ga.   539 


WILLS. 


253 


4.  Sufficiency  of  Evidence.  —  Clear  proof  must  be  made  that  a 
provision  in  a  will  is  void  as  being  in  excess  of  the  testamentary 
power  of  the  decedent/- 

V.  ANIMUS  TESTANDI. 

1.  Burden  of  Proof. — 'The  party  offering-  an  instrument  for  pro- 
bate must  show  that  it  was  executed  with  the  testamentary  intent, 
but  this  sufificiently  appears,  prima  facie,  where  the  instrument 
purports  on  its  face  to  be  testamentary,  and  the  burden  then  shifts 
to  the  party  denying  the  fact.*^ 

2.  Intrinsic  Evidence.  —  A.  Form  of  Instrument.  —  The  very 
form  of  the  instrument  itself  is  often  of  great  importance  in  de- 
termining the  intent  with  which  it  was  executed,**  although  it  is 


(will  indirectly  providing  for  the 
manumission    of    slaves). 

Parol  evidence  is  admissible  to 
show  that  the  actual  effect  of  a 
will  is  to  create  a  secret  and  illegal 
trust.  In  re  O'Hara,  95  N.  Y.  403. 
And  see  Matter  of  Keleman,  126  N. 
Y.   72,  26   N.   E.  968. 

42.  Where  it  is  claimed  that  a 
bequest  in  a  will  is  illegal  it  must 
be  clearly  proved  that  such  bequest 
comes  within  the  prohibitions  of 
the  law,  and  any  doubt  existing 
must  be  resolved  in  favor  of  its 
validity.  Succession  of  Meunier, 
52  La.  Ann.  79,  26  So.  776,  48  L.  R. 
A.  77. 

Where  it  is  claimed  that  a  pro- 
vision in  a  will  is  void  as  tending 
to  incite  the  testator's  daughter  to 
obtain  a  divorce  from  her  husband, 
this  fact  must  clearly  appear.  Ellis 
V.  Birkhead,  30  Tex.  Civ.  App.  529, 
71    S.   W.  31. 

43.  Whyte  v.  Pollok,  7  App. 
Cas.    (Eng.)    400. 

"  When  a  sane  testator,  not  sub- 
ject to  coercion  or  restraint,  in- 
tentionally executes  with  the  for- 
malities required  by  the  statute  a 
writing  which  in  form  and  sub- 
stance is  testamentary,  the  writing 
of  itself  imports,  and  conclusively 
imports,  the  animus  testandi." 
Sewell   V.   Singluff,   57   Md.   537. 

Clear     Evidence     Required .  On 

the  issue  of  the  testamentary  char- 
acter of  the  paper  if  the  instrument 
appears  on  its  face  to  be  of  a  tes- 
tamentary nature,  it  will  only  be 
set  aside  on  very  clear  evidence. 
Boehm  v.  Kress,  179  Pa.  St.  386, 
36  Atl.  226. 


44.  Moye  v.  Kittrell,  29  Ga.  677; 
Sharp  V.  Hall,  86  Ala.  no,  5  So. 
497,   II   Am.   St.   Rep.  23. 

Holographic  Will.  — Where  a  hol- 
ographic will  is  presented  for  pro- 
bate the  paper  itself  proves  that  the 
testator  knew  when  he  signed  it 
that  it  was  his  will.  In  re  Still- 
man,  9  N.  Y.  Supp.  446,  29  N.  Y. 
St.  213.  And  where  such  a  will  is 
attested  by  a  witness  there  can  gen- 
erally be  no  question  as  to  the  pres- 
ence of  the  testamentary  intent. 
Douglass  &  Co.  V.  Harkrender,  3 
Baxt.    (Tenn.)    114. 

Character  of  Words  Used.  _ "  In 
ascertaining  whether  an  instrument 
was  intended  by  the  maker  to 
operate  as  a  bond  or  as  a  will, 
words  which  may  not  change  the 
legal  effect  of  the  instrument,  and 
may,  therefore,  be  immaterial  in 
construing  it,  supposing  its  charac- 
ter to  have  been  established,  may  be 
quite  material  in  ascertaining  its 
character,  and  though  their  altera- 
tion or  erasure  may  be  of  no  irn- 
portance  in  the  former  point  of 
view,  yet  they  are  quite  material  in 
the  latter."  Smith  v.  Eason,  49  N. 
C.   (4  Jones'  L.)   34. 

Certificate  of  Registration. 
"  The  instrument  was  sufficiently  ex- 
ecuted to  operate  as  a  deed  or  will, 
and  has  appended  a  certificate  of 
proof  of  execution  and  of  registra- 
tion. It  has  been  said  that  these 
facts  raise  the  presumption  of  deliv- 
ery, and  are  persuasive  to  show  that 
the  maker  regarded  the  instrument 
as  a  deed ;  but  they  bear  little,  if 
any    significance,    in    the    absence    of 
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clearly  settled  that  no  particular  form  of  instrument  is  required.*' 
B.  Recitals  in  Instrument.  —  The  fact  that  the  maker  him- 
self gives  a  certain  name  or  characterization  to  the  instrument, 
while  worthy  of  due  consideration,  is  not  conclusive  evidence  of  its 
real  nature.'*^ 


proof  that  the  instrument  was  de- 
livered or  recorded  in  the  lifetime 
of  the  donor."  Crocker  v.  Smith, 
94  Ala.  295.  10  So.  258,  16  L.  R.  A. 
576. 

45.  Clarke  v.  Ransom,  50  Cal. 
595. 

When  the  question  was  whether 
a  paper  was  testamentary  in  charac- 
ter and  it  appeared  that  the  paper 
was  found  in  the  bureau  drawer  of 
the  testatrix  after  her  death,  in 
which  drawer  she  kept  gas  re- 
ceipts, on  the  back  of  one  of 
which  was  the  writing,  the  fact 
that  the  writing  was  signed,  to- 
gether with  the  language  used, 
was  sufficient  to  sustain  a  find- 
ing that  the  paper  v/as  a  will.  In  re 
Gaston's  Estate,  188  Pa.  St.  374,  41 
Atl.  529,  68  Am.    St.   Rep.  874. 

Examples — An  instrument  which 
read,  "  Dear  old  Nance :  I  wish  to 
give  you  my  watch,  two  shawls  and 
also  $5000.  Your  old  friend,  E.  A. 
Gordon,"  was  held  to  be  a  will,  pa- 
rol evidence  being  admitted  to  deter- 
mine its  testamentary  character. 
Clarke  v.  Ransom,  50  Cal.  595. 
"  Want  Sarah  relatives  have  all 
property.  S.  A.  M.  Sadler,"  held 
not  to  be  a  will.  Young  v.  Wark, 
76  Miss.  829,  25  So.  660. 

Letter  as  Will —  In  several  cases 
a  will  in  the  form  of  a  letter  has 
been  established  where  the  letter 
c6mplies  with  the  requisites  neces- 
sary for  a  holographic  will;  and 
in  such  cases  the  great  difficulty  is 
in  ascertaining  the  existence  of  the 
testamentary  intent.  Estate  of  Rich- 
ardson, 94  Cal.  63,  29  Pac.  484,  15 
L.  R.  A.  635.  See  Byers  v.  Hoppe, 
61  Md.  206;  Maxwell  v.  Maxwell. 
3  Mete.  (Ky.)  loi ;  Cowley  v. 
Knapp,  42  N.  J.  L.  297 ;  Todd's  Will, 
2  Watts  &  S.  (Pa.)  145;  McBride 
V.  McBride.  26  Gratt.  (Va.)  476; 
In  re  Skerrett,  67  Cal.  585,  8  Pac. 
181 ;  Gibson  v.  Van  Syckle,  47  Mich. 
439.  Ti  N.  W.  261. 

Judgment  Notes.  —  In  In  re  Sun- 
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day's  Estate,  167  Pa.  St.  30,  31  Atl. 
353,  judgment  notes  executed  many 
years  after  the  testator's  will  were 
held  not  to  be  testamentary  in  char- 
acter; the  court  stating  that  while 
no  particular  form  was  necessary 
for  a  testamentary  act,  an  act  will 
not  be  held  to  be  testamentary  where 
it  follows  an  earlier  will  and  is 
couched  in  strict  technical  contract 
terms,  without  clear  proof  of  fraud, 
accident  or  mistake. 

Failure  To  Appoint  Executor. 
Where  a  will  is  complete  on  its  face, 
failure  to  appoint  an  executor,  or 
the  fact  that  it  does  not  dispose  of 
all  of  the  testator's  estate,  does  not 
afford  any  evidence  of  the  absence 
of  the  animus  tcstandi.  Byers  v. 
Hoppe,  61   Md.  206. 

46.  Wheeler  v.  Durant,  3  Rich. 
Eq.  (S.  C.)  452  (instrument  de- 
nominated a  deed)  ;  Ferguson  v. 
Ferguson,  27  Tex.  339. 

"  The  fact  that  it  is  designated  on 
its  face  as  a  deed  of  gift,  is  ordi- 
narily regarded  of  little  moment, 
though  it  may  become  of  more  or 
less  importance  when,  upon  a  com- 
parison of  the  terms  of  the  instru- 
ment, and  consideration  of  the  bear- 
ing of  each  en  the  others,  the  mean- 
ing is  ambiguous,  and  the  mind  is 
left  in  doubt  as  to  the  intention  of 
the  maker."  Crocker  v.  Smith,  94 
Ala.  295,  10  So.  258,  16  L.  R.  A. 
576. 

Wliere  the  instrument  contains 
the  clause  "  and  this  is  done,  in  part, 
to  do  away  with  all  need  or  neces- 
sity of  taking  out  letters  of  admin- 
istration after  my  death,"  this  clause 
is  a  circumstance  to  be  considered 
in  determining  the  nature  of  the 
paper,  but  it  is  not  conclusive  and 
must  be  weighed  with  the  other  evi- 
dence and  would  be  more  weighty  if 
the  instrument  disposed  of  the  en- 
tire estate.  Sharp  v.  Hall,  86  Ala. 
no.  5  So.  497,  II  Am.   St.  Rep.  23. 

Parol  Evidence  Admissible  To  Con- 
tradict Recitals Fleming  v.  Mor- 
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C.  Time  oif  Taking  Effect.  —  One  of  the  commonest  tests  ap- 
plied to  determine  whether  an  instrument  is  testamentary  in  nature 
is  to  ascertain  whether  the  enjoyment  of  the  estate  is  given  pres- 
ently or  is  postponed  to  the  future,*''  but  this  is  not  conckisive  upon 
the  question.** 

D.  Instrument  in  Handwriting  oe  Stranger.  —  Where  the 
instrument  propounded  is  in  the  handwriting  of  some  person  other 
than  the  decedent,  this  fact  is  considered  as  tending  to  show  that 
it  was  never  executed  by  the  decedent,  with  a  testamentary  intent.*'-' 

3.  Extrinsic  Evidence.  —  A.  Declarations.  —  The  declarations 
of  the  decedent,  subsequent  to  the  execution  of  the  instrument,  are 
admissible  to  prove  his  knowledge  of  the  testamentary  character 


rison,  187  Mass.  120,  72  N.  E.  499. 
105  Am.   St.  Rep.  386. 

Illustrations — In  Matter  of  Bee- 
be,  6  Dem.  (N.  Y.)  43,  a  paper  war> 
held  to  be  a  will  although  it  stated 
on  its  face  that  it  was  not  a  formal 
will  but  was  made  instead  of  a  for- 
mal will  which  the  party  intended 
to  make  subsequently,  the  court 
drawing  the  conclusion  that  it  was 
intended  by  the  testator  to  operate 
as  a  will  until  the  subsequent  will 
was    executed. 

In  Ferguson-Davis  v.  Ferguson- 
Davis,  L.  R.  IS  P.  D.  (Eng.)  109, 
a  paper  which  declared  on  its  face 
that  it  was  not  meant  as  a  legal  will 
but  as  a  guide  was  held  not  to  be 
testamentary  in  character. 

47.  Sharp  v.  Hall,  86  Ala.  no,  5 
So.  497,  II  Am.  St.  Rep.  23;  Lincoln 
V.  Felt,  132  Mich.  49,  92  N.  W.  780. 

48.  Wheeler  v.  Durant,  3  Rich. 
Eq.   (S.  C.)  452. 

"  It  may  be  conceded  that  where 
the  character  of  an  instrument  of 
gift,  testamentary  or  otherwise,  is 
in  doubt,  a  specification  of  time, 
within  the  possible  limit  of  the  life 
of  the  maker,  at  which  his  gifts  arc 
to  pass  to  the  donee,  may  be  re- 
garded as  evidence  of  an  intention 
that  they  shall  pass  inter  vivos;  but 
to  make  such  specification  of  time 
conclusive  of  the  question,  or  even 
of  controlling  weight  in  its  deter- 
mination, would  be  without  prece- 
dent and  contrary  to  reason.  If  it 
is  to  be  conclusive  or  controlling,  it 
proves  that  a  will  can  never  defi- 
nitely fix  the  time  of  payment  of  a 


legacy  or  other  bequest,  unless  the 
date  be  beyond  the  possible  range 
of  the  testator's  lifetime.  If  such 
be  the  case,  why  those  numerous 
wills  bequeathing  legacies  payable 
to  children  or  others  when  they  be- 
come of  age?"  Smith  v.  Holden, 
58  Kan.  535,  50  Pac.  447. 

The  question  whether  an  instru- 
ment is  a  deed  or  a  will  is  properly 
submitted  to  the  jury  where  thougli 
in  form  a  deed  and  acknowledged 
and  recorded  it  yet  recites  that  the 
grantor  shall  remain  in  possession 
until  his  death  enjoying  all  the  rents 
and  profits,  and  that  title  shall  not 
pass  to  the  grantee  until  that  time. 
Hannig  v.  Hannig  (Tex.  Civ.  App.), 
24  S.  W.  695. 

49.  "  The  circumstance,  too,  of  its 
being  in  the  handwriting  of  another 
instead  of  that  of  the  testatrix  her- 
self, is  a  circumstance  against  the 
will.  It  is  true  that  this  fact,  of  it- 
self, is  not  conclusive  on  the  point, 
but  in  all  cases  where  the  paper  is 
in  the  handwriting  of  another,  the 
proof  must  be  clear  that  it  has  been- 
adopted  as  his  own  by  the  testator." 
Plater  v.  Groome,  3  Md.  134. 

Where  the  will  is  not  in  the  hand- 
writing of  the  deceased,  and  the  wit- 
nesses are  present  in  court,  it  is  in- 
cumbent upon  the  proponent  to  sat- 
isfy the  jury  that  the  testator  knew 
at  the  time  of  the  execution  of  the 
instrument  that  it  was  his  will ;  and 
no  presumptions  will  be  indulged  in, 
but  the  fact  must  be  proved  by  posi- 
tive testimony,  or  from  circum- 
stances furnishing  satisfactory  proof. 
Gerrish  v.  Nason,  22  Me.  438. 
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of  the  instrument^''  and  his  intent  that  it  should^^  or  should  not" 
be  his  will. 

Ees  Gestae  Declarations  are  commonly  admitted. ^^ 
B.  Parol  Evidence.  —  a.  Res  Gestae.  —  All  of  the  circumstances 
surrounding  the  execution  of  the  instrument  embracing  the  declara- 
tions,^* acts  and  conducf^^^  of  the  parties  may  be  shown  to  aid  in 
determining  its  nature. 

h.  Surrounding    Circumstances.  —  Any    facts^*'    which    tend    to 


50.  Matter  of  Nelson.  141  N.  Y. 
152.  36  ^N.  E.  3- 

51.  "A  paper  was  offered  as  the 
will  of  A,  the  preamble  being  in  the 
handwriting  of  a  friend,  and  the  dis- 
posing clauses  in  the  writing  of  the 
testator,  but  not  signed,  but  ending 
with  a  verse  he  directed  to  be  en- 
graved on  his  tomb,  the  court  held, 
that  parol  evidence  of  his  declara- 
tions was  admissible  to  show 
whether  he  intended  it  for  his  last 
will  or  not."  Witherspoon  v.  With- 
erspoon,  2   AlcCord    (S.   C.)    520. 

52.  Fleming  z'.  Morrison,  187 
Mass.  120,  72  N.  E.  499.  105  Am.  St. 
Rep.   386. 

53.  See  the  cases  cited  in  the  fol- 
lowing note. 

54.  Herrington  v.  Bradford's 
Exrx.,  I  Walk.  (Miss.)  520;  Ware- 
ham  V.  Sellers,  9  Gill  &  J.  (Md.) 
98. 

A  statement  made  to  one  of  the 
subscribing  witnesses  by  the  tes- 
tator, that  he  was  making  his  will 
and  the  request  to  the  witness  that 
he  come  and  witness  the  will,  made 
only  a  few  moments  before  signing 
the  paper,  are  part  of  the  res  gestae 
and  indicate  that  it  was  the  tes- 
tator's intention  to  make  this  in- 
strument his  will.  Robinson  v. 
Brewster,  140  111.  649,  30  N.  E.  683, 
33  Am.  St.  Rep.  265. 

"  If  with  the  other  statutory  re- 
quirements proven,  a  statement  in 
the  presence  of  a  testator  who  is  al- 
most in  extremis  but  is  of  sound 
mind,  that  a  paper  presented  is  a 
will,  involves  an  implied  declaration 
by  him  of  the  fact  sufificient  to  ad- 
mit it  to  probate,  how  much  more 
should  a  paper  be  held  valid  when 
a  testatrix  in  the  full  possession  of 
her  faculties  but  conscious  of  a  dan 
gerous  malady,  states  that  the  pur- 
pose of  the  paper  is  to  provide  for 
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her  child,  and  then  signs  it  in  the 
presence  of  the  witnesses  and  re- 
quests them  in  terms  to  attest  her 
signature."  In  re  Jones'  Will,  85 
N.  Y.   Supp.  294. 

55.  Boehm  v.  Kress,  179  Pa.  St. 
386,  36  Atl.  226;  Sharp  v.  Hall,  86 
Ala.  no,  5  So.  497,  II  Am.  St.  Rep. 
23;  Crocker  v.  Smith,  94  Ala.  295, 
ID  So.  258.  16  L.  R.  A.  576. 

"  It  is  said  the  paper  must  speak  for 
itself;  any  proof,  aliunde,  is  incom- 
petent. That  is  true,  where  the 
question  is  merely  one  of  construc- 
tion; but  certainly,  when  the  ques- 
tion is,  what  is  the  nature  and  char- 
acter of  the  paper?  —  what  was  it 
intended  for?  —  the  res  gestae,  all 
that  was  done  touching  and  con- 
cerning it,  is  competent  evidence; 
for  those  acts  impress  upon  it  its 
character."  Outlaw  v.  Hurdle,  46 
N.   C.    (i   Jones'  L.)    150. 

"  Somewhat  more  strictness  is  ob- 
served in  the  reception  of  parol  evi- 
dence of  expressions  of  a  testator's 
intentions  than  in  the  case  of  like 
evidence  explanatory  of  contracts 
inter  vivos  .  .  .  but  the  rule 
that  evidence  of  the  circumstances 
under  which  an  instrument  is  made 
and  the  facts  to  which  it  stands  in 
relation  may  be  shown  in  exposition 
of  its  character  and  meaning,  applies 
as  well  to  wills  as  any  other  class 
of  writings.  .  .  .  Such  evidence 
is  admissible,  not  only  to  apply  mean- 
ing to  words  used,  and  to  ascertain 
the  objects  and  subjects  of  a  tes- 
tator's bounty,  but  also  to  determine 
the  character  of  the  instrument, 
whether  testamentary  or  otherwise." 
Smith  V.  Holden,  58  Kan.  535,  50 
Pac.  447. 

56.  Smith  v.  Holden,  58  Kan. 
535,  50  Pac.  447;  Whyte  v.  Pollok, 
7  App.  Cas.  (Eng.)  400;  Robertson 
-v.  Smith,  L.  R.  2  P.  D.   (Eng.)  43. 
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throw  light  upon  the  intention  of  the  maker,  altlionp^h  not  a  part 
of  the  res  gestae  of  the  execution  of  the  instrument,  are  admissible.^ 

c.  Unambiguous  lustrunieufs. —  The  rules  above  stated  do  not 
apply  to  instruments  which  are  unambiguous  upon  their  face.  In 
such  cases,  the  court  cannot  resort  to  extrinsic  evidence  to  alter  the 
clear  meaning  and  intent  of  the  instrument.^^ 

d    Mistake  or  Jest.  —  Parol  evidence  is  admissible^'^  to  show  that 


57.  Ferguson  r.  Ferguson.  27 
Tex.    339;     Clarke     v.    Ransom,     50 

Cai.   595-  .         ,    .     ..  1 

Extrinsic  evidence  is  admissible 
to  enable  the  court  to  place  itself 
in  the  position  of  the  maker  of  the 
instrument  in  order  to  enable  it  to 
determine  Vv'hether  the  instrument 
is  a  deed  or  a  will.  Tuttle  z:  Raish, 
116  Iowa  32'^,  90  N.  W.  66. 

Facts  Which  May  Be  Shown. 
"We  hold,  that  the  paper,  on  its 
face,  falls  within  the  indeterminate 
class,  which,  according  to  circum- 
stances, may  be  pronounced  a  deed 
or  a  will.  We  also  hold  that,  on 
the  trial  of  the  issue,  it  was  com- 
petent to  prove  that  the  maker  was 
without  lineal,  or  other  very  near 
relatives;  that  she  was  attached  to 
the  donee,  who  was  a  member  of 
her  household;  that  she  sent  for  the 
draughtsman  of  the  paper,  and  em- 
ployed him  to  write  her  will;  that 
in  pursuance  of  such  employment, 
he  wrote  the  paper  in  controversy; 
that  she  signed  it  with  a  knowledge 
of  its  contents,  and  had  it  attested; 
that  she  did  not  deliver  it,  but  had 
it  placed  in  an  envelope,  and  in- 
dorsed, 'not  to  be  opened  until 
after  my  death,'  and  that  she  care- 
fully preserved  it  in  such  envelope, 
until  her  death.  Now,  all  these 
facts  and  circumstances,  if  proved 
and  believed,  were  competent  and 
proper  for  the  consideration  of  the 
jury,  in  determining  the  issue  of 
'devisavit  vel  non.  And  the  fact,  if 
believed,  that  the  paper  had  never 
been  delivered,  and  therefore  could 
not  take  effect  as  a  deed,  should 
also  be  considered  in  arriving  at  the 
maker's  intention."  Sharp  v.  Hall, 
86  Ala.   no,  5   So.  497,   n  Am.  St. 

Rep.  23.  ^    ^  ^ 

Effect  of  Finding  the  Instrument 

a   Deed   May   Be    Considered — The 

17 


fact  that  to  hold  an  instrument  to 
be  a  deed  and  not  a  will  would 
have  the  effect  of  stripping^  the 
maker  of  all  his  property  is  a 
strong  circumstance  tending  to 
show  that  the  instrument  was  not 
intended  as  a  deed.  Sartor  v.  Sar- 
tor, 39  ]Miss.  760. 

58.  Dodson  v.  Dodson,  14^ 
Mich.  586,  105  N.  W.  mo;  Fergu- 
son V.  Ferguson,  27  Tex.  339;  Dex- 
ter V.  Witte  (Wis.),  119  N.  W. 
891 ;  In  re  Sunday's  Estate,  167  Pa, 
St.  30,  31  Atl.  353;  ^"  re  Skerrett, 
67  Cal.  58=;,  8  Pac.  181;  Clay  z'. 
Lavton,  134  Mich.  317,  96  N.  W. 
458;  Noble  V.  Fickes,  230  111.  594, 
82  N.  E.  950,  13  L.  R.  A.  (N.  S.) 
1203. 

Contract  Claimed  to  Be  a  Will. 
Lindesmith  v.  Lindesniith,  96  ^linn. 
147,   104  N.  W.  825. 

Old  Rule  Stated. —  "  Under  the 
lax  rules  that  formerly  prevailed 
in  England,  especially  in  the  ecclesi- 
astical courts,  where  wills  of  per- 
sonal property  were  probated,  cases 
may  be  found  where  a  resort  to 
extrinsic  parol  evidence  was  al- 
lowed for  the  purpose  of  establish- 
ing testamentary  intent,  v.-here 
there  was  no  ambiguity  on  the  face 
of  the  instrument,  and  the  instru- 
ment afforded  no  evidence  that  it 
was  only  to  take  effect  upon  the 
death  of  the  maker;  and  there  are 
some  decisions  in  this  country  to  be 
found  in  the  earlier  reports  where 
instruments  in  the  form  of  a  deed 
of  gift  have  been  admitted  to  pro- 
bate out  of  regard  to  the  giver's 
testamentary  purpose,  which  was 
disclosed  by  extrinsic  parol  evi- 
dence." Noble  V.  Fickes.  230  111. 
594,  82  N.  E.  950,  13  L.  R.  A.  (N. 
S.)    1203. 

59.     Davis    v.    Rogers,     i     Houst. 
(Del.)    44- 
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the  paper  was  executed  by  mistake,®"  or  in  jest,^^  and  without  any 
intent  that  it  should  operate  as  a  vaHd  will. 

e.  Instructions  to  Scrivener.  —  The  instructions  given  by  the 
decedent  to  the  draftsman  of  the  paper  will  often  be  a  guide  to  his 
intentions,  and  are  admissible  in  evidence.®^ 

f.  Construction  Placed  Upon  Instrument  by  Decedent.  —  Another 
means  of  ascertaining  the  intent  of  the  maker  is  to  consider  how 
he  himself  regarded  it,  subsequent  to  its  execution.^^ 

4.  Knowledge  of  Contents.  —  A.  Presu,mption  From  Execution. 
a.  In  General.  —  The  general  presumption  is  that  a  testator  having 
executed  his  will,  had  knowledge  of  its  contents,®*  but  this  pre- 


60.  Couch  V.  Eastham,  27  W.  Va. 
796;  Barker  v.  Comins,  no  Mass. 
477;  Goods  of  Hunt,  L.  R.  3  P-  D. 
(Eng.)    250. 

Declaration  of  the  Testator  to  the 
subscribing  witness,  made  after  the 
execution  of  the  alleged  will,  to  the 
effect  that  the  will  was  a  fake  and 
made  for  the  purpose  of  deceiving 
the  principal  beneficiary,  is  admis- 
sible to  show  a  lack  of  animus 
testandi.  Fleming  v.  Morrison,  187 
Mass.  120,  72  N.  E.  499,  105  Am. 
St.   Rep.   386. 

Where  two  sisters  prepared  their 
wills  at  the  same  time  and  with 
very  similar  provisions  in  them,  but 
by  mistake  each  sister  executed  the 
wrong  will,  it  was  held  that  the 
execution  was  invalid  since  the 
party  did  not  know  and  approve  of 
the  contents  of  the  document  exe- 
cuted. Goods  of  Hunt,  L.  R.  3  P. 
D.    (Eng.)   250. 

61.  Lester  v.  Smith,  3  Sw.  &  T. 
(Eng.)    282. 

In  Nichols  v.  Nichols,  2  Phill. 
Ecc.  180,  4  Eng.  Ecc.  225,  ex- 
trinsic evidence  was  admitted  to 
show  that  a  paper  testamentary 
upon  its  face  was  executed  in  jest 
and  without  testamentary  intention, 
but  such  evidence  is  received  with 
caution,  especially  where  it  comes 
from  an  attesting  witness,  as  it  im- 
peaches  his   own   formal   act. 

"  Although  the  testator  knew  and 
approved  the  contents,  the  paper 
may  still  be  rejected,  on  proof  es- 
tablishing, beyond  all  possibility  of 
mistake,  that  he  did  not  intend  the 
paper  to  operate  as  a  will."  Guard- 
house V.  Blackburn,  L.  R.  i  P.  D- 
(Eng.)    109. 
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62.  Sharp  v.  Hall,  86  Ala.  no, 
5  So.  497,  II  Am.  St.  Rep.  23. 

In  Green  v.  Proude,  i  Mod. 
(Eng.)  117,  86  Eng.  Reprint  776, 
the  question  being  whether  an  in- 
strument was  a  deed  or  a  will,  the 
court  said :  "  Here  being  directions 
given  to  make  a  will,  and  a  person 
sent  for  to  that  end  and  purpose, 
this  is  a  good  will." 

63.  Robertson  v.  Dunn,  6  N. 
C.    (2  Murph.  L.)    133- 

The  testator  being  old  and  nearly 
blind  executed  a  paper  in  form  of 
a  power  of  attorney  to  his  son. 
The  question  being  whether  the 
paper  was  executed  animo  testandi 
it  was  held  that  the  fact  that  he 
expressly  showed  that  he  con- 
templated the  settlement  of  his  es 
tate  by  his  son,  in  conversations 
made  before  and  after  executing 
the  instrument,  his  conduct  in  re- 
gard to  it  immediately  after  its 
execution  and  continuing  up  to  the 
time  of  his  death,  the  nature  of  his 
estate  and  the  fact  that  the  specific 
things  authorized  to  be  done  after 
his  death  included  a  large  part  of 
that  which  would  be  required  of  an 
executor,  are  all  admissible  as  tend- 
ing to  show  the  intent  with  which 
the  paper  was  executed.  Stewart  v. 
Stewart,  177  Mass.  493,  59  N.  E. 
116. 

64.  England.  —  Beamish  v.  Beam- 
ish, (1894)  I  Ir.  7;  Guardhouse  v. 
Blackburn,  L.  R.  i  P.  D.  109; 
Browning  v.  Budd,  6  Moore  P.  C. 
429,   13  Eng.  Reprint  749. 

Alabama.  —  Daniel  v.  Hill,  52 
Ala.  430. 

Colorado.  —  Snodgrass  v.  Smith, 
42  Colo.  60,  94  Pac.  312. 

Georgia.  —  Beall   v.    Mann,    5   Ga. 
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sumption  is  never  conclusive,*'^  and  the  surrounding  circumstances 
may  be  so  suspicious  as  to  require  affirmative  evidence  of  this  fact.*'^ 
b.  Will  Drazun  by  Principal  Beneficiary.  — It  is  not  true  that  the 
mere  fact  that  a  will  was  drawn  under  the  supervision  of  a  person 
who  takes  a  large  interest  under  it,  repels  the  presumption  that  the 


4S6;  Gaither  v.  Gaither,  20  Ga.  709- 
Illinois. -^Furdy  v.  Hall,  I34  HI- 
298,  25  N.  E.  645 ;  Waters  v.  Waters, 
222  111.  26,  78  N.  E.  I ;  Keithley  v. 
Stafford,  126  111.  S07,  18  N.  E.  740 ; 
Jones  V.  Abbott.  235  111.  220,  85  N. 
E.  279;  Sheer  v.  Sheer,  159  lH.  591. 
43  N.  E.  334;  Yoe  V.  McCord,  74 
111.  33.  43;  Robinson  v.  Brewster, 
140  111.  649,  30  N.  E.  683,  33  Am.  St. 
Rep.   265. 

A'a?J.sa:f.  —  McConnell  v.  Keir,  76 
Kan.  527,  92  Pac.  540- 

Kentucky.  —  Sechrest  v.  Edwards, 
4  Met.  163;  Shanks  v.  Christopher, 
3  A.  K.  Marsh.   I44- 

Maine.  —  Barnes  v.  Barnes,  66  Me. 
286. 

Maryland.  —  Taylor  v.  Creswell, 
45  Md.  422;  Cramer  v.  Crumbaugh, 
3  Md.  491. 

New  Hampshire.  —  Pettes  v.  Bmg- 
ham,  10  N.  H.  5i4- 

New  Jersey.  — ^^.y  v.  Day,  3  ^• 
J.  Eq.  549;  In  re  Maxwell,  8  N.  J. 
Eq.  251. 

New  York.  — In  re  Hall's  Will,  5 
Misc.  461,  24  N.  Y.  Supp.  864. 

North  Carolina.  — Q'&rv  v.  Mc- 
camm,  18  N.  C.  (i  Dev.  &  B.)  276; 
Downey  v.  Murphey,  18  N.  C.  (i 
Dev.  &  B.)  82. 

Pennsvlvania.  —  Ginder  v.  Far- 
num,  10"  Pa.  St.  98;  Weigel  v.  Wei- 
gel,  5  Watts  486;  Vernon  v.  Kirk, 
30' Pa.  St.  218;  Hoshauer  v.  Hos- 
hauer,  26  Pa.  St.  404;  Lewis  v. 
Lewis.  6  Serg.  &  R.  489.  495- 

South  Caro/nm.  —  Black  v.  Ellis, 
3  Hill  L.  68;  M'Ninch  v.  Charles,  2 
Rich.  L.  229. 

Tennessee.  —  Maxwell  v.  Hill,  89 
Tenn.  584,  i5  S.  W.  253;  Cox  v. 
Cox,  4  Sneed  81 ;  Bartee  v.  Thomp- 
son, 8  Baxt.  508;  Patton  v.  Allison, 
7  Humph.  320;  Rutland  v.  Cleaves. 
I    Swan    198. 

Tcvas  —KcWv  z:  Settejrast,  68 
Tex.  13.  2  S.  W.  870. 

Basis  of  Presumption.  — "  Tl'.is 
presumption  is  drawn  from  the  ordi- 
nary conduct  of  mankind.     Men  do 


not  commonly  sign  papers  without 
knowledge  of  what  is  embraced 
within  them."  Vernon  v.  Kirk,  30 
Pa.  St.  218. 

May  Control  Other  Evidence. 
Where  the  testimony  leaves  it  doubt- 
ful whether  testator  understood  the 
contents  of  his  will,  the  presumption 
that  he  did  controls.     Sheer  v.  Sheer, 

159  111-  591,  43  N    E.  334. 

Transaction      of      Recent      Date. 

Where  a  will  is  not  in  the  hand- 
writing of  the  testator  and  the  wit- 
nesses are  present,  and  the  transac- 
tion recent,  no  presumption  _  of 
knowledge  of  contents  can  arise. 
Gerrish  v.  Nason,  22  Me.  438. 

65.  Harris  v.  Vanderveer's  Exr., 
21  N.  J.  Eq.  561.  And  see  Taylor  v. 
Cresswell,  45  Md.  422. 

The  presumption  that  a  person 
who  executes  a  will  does  so  with 
knowledge  of  its  contents  readily 
yields  to  evidence  showing  that  such 
"was  not  the  fact.  Purdy  v.  Hall,  I34 
111.  298.  25  N.  E.  645.  ,  „     ,   „ 

66.  Tyrrell  v.  Painton,  (1894)  P. 
(Eng )  151 ;  Harrison  v.  Rowan,  3 
Wash.  C.  C.  580,  II  Fed.  Cas.  No. 
6 141;  Griffith  v.  Diffenderffer,  50 
Md.  466;  Lake  v.  Ranney,  33  Barb. 
(N.  Y.)   49. 

Burden  of  Proof.  —  "  That  the  tes- 
tator did  know  and  approve  of  the 
contents  of  the  alleged  will  is  there- 
fore part  of  the  burthen  of  proof 
assumed  by  every  one  who  pro-, 
pounds  it  as  a  will.  This  burthen 
is  satisfied,  prima  facie,  in  the  case 
of  a  competent  testator  by  proving 
that  he  executed  it.  But  if  those  who 
oppose  it  succeed  by  a  cross-exam- 
ination of  the  witnesses,  or  other- 
wise, in  meeting  this  prima  facie 
case,  the  party  propounding  must  sat- 
isfy the  tribunal  affirmatively  that 
the  testator  did  really  know  and  ap- 
prove of  the  contents  of  the  will  in 
question  before  it  can  be  admitted  to 
probate."  Clearc  :'.  Clcare,  L.  R.  1 
P.  D.  (Eng.)  655. 
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testator  had  knowledge  of  its  contents,^^  although  the  rule  is  some- 
times stated  in  this  broad  form.^^  It  is  only  in  connection  with  other 
suspicious  facts  that  this  fact  is  of  any  great  importance.*'^ 

c.  Secrecy  in  Preparing  Will.  —  The  fact  that  a  will  was  pre- 
pared with  more  or  less  secrecy  is  to  be  considered  in  determining 
whether  the  testator  had  actual  knowledge  of  its  contents/'* 


67.  Cramer  v.  Crumbaiigh,  3  Md. 
491 ;  McConnell  v.  Keir,  76  Kan.  527, 
92  Pac.  540. 

Where  the  principal  beneficiary 
was  the  son  of  the  testatrix  there 
was  held  to  be  no  presumption  that 
the  testatrix  did  not  have  knowledge 
of  the  contents  of  her  will.  Blume 
V.  Hartman,  115  Pa.  St.  32,  8  Atl. 
219,  2  Am.  St.  Rep.  525. 

68.  England.  —  Brown  v.  Fisher, 
63  L.  T.  N.  S.  465;  Michell  v.  Thom- 
as, 12  Jur.  967 ;  Fulton  v.  Andrew, 
7  H.  L.  448;  Scoular  v.  Plowright, 
28  L.  T.   193. 

Alabama.  —  Daniel  v.  Hill,  52  Ala. 
430;  Hill  V.  Barge.  12  Ala.  687. 

Colorado.  —  Snodgrass  v.  Smith. 
42  Colo.  60,  94  Pac.  312. 

Georgia.  —  Adair  z'.  Adair,  30  Ga. 
102;  Woodson  V.  Holmes,  117  Ga. 
ig.  43  S.  E.  467;  Hughes  v.  Mere- 
dith. 24  Ga.  325. 

Michigan.  —  Bush  v.  Delano,  113 
Mich.  321,  71  N.  W.  628. 

New  York.  —  In  re  Bedell's  Will, 
107  App.  Div.  284,  95  N.  Y.  Supp. 
12. 

Pennsylvania.  — ■  Blume  v.  Hart- 
man.  115  Pa.  St.  32,  8  Atl.  219,  2 
Am.  St.  Rep.  525. 

Tennessee.  —  Patton  v.  Allison,  7 
Humph.  320. 

Texas.  —  Renn  v.  Samos,  33  Tex. 
760;  Vickery  v.  Hobbs,  21  Tex.  570. 

Wisconsin.  —  Goerke  v.  Goerke,  80 
Wis.  516,  so  N.  W.  345- 

And  see  article  "  Undue  Influ- 
ence," Vol.  xni. 

Leading  Case —  "  All  that  can  be 
truly  said  is,  that  if  a  person, 
whether  attorney  or  not,  prepares  a 
will  with  a  legacy  to  himself,  it  is,  at 
most,  a  suspicious  circumstance,  of 
more  or  less  weight,  according  to 
the  facts  of  each  particular  case;  in 
some  of  no  weight  at  all.  as  in  the 
case  suggested,  varying  according  to 
circumstances:  for  instance,  the 
quantum  of  the  legacy,  and  the  pro- 
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portion  it  bears  to  the  property  dis- 
posed of,  and  numerous  other  con- 
tingencies ;  but  in  no  case  amount- 
ing to  more  than  a  circumstance  of 
suspicion,  demanding  the  vigilant 
care  and  circumspection  of  the  court 
in  investigating  the  case,  and  call- 
ing upon  it  not  to  grant  probate 
without  full  and  entire  satisfaction 
that  the  instrument  did  express  the 
real  intentions  of  the  deceased." 
Barry  v.  Butlin,  2  Moore  P.  C.  480, 
12  Eng.  Reprint  1089. 

69.  Where  the  proponent  is  the 
person  who  drew  the  will  and  takes 
a  large  interest  under  it,  and  the 
testator  was  weak  at  the  time  of  its 
execution,  there  must  be  strong  and 
satisfactory  evidence  that  the  tes- 
tator knew  the  contents  of  the  will. 
McKnight  v.  Wright.  12  Rich.  L. 
(S,   C.)    232. 

Relation    of    Trust    or    Confidence 

Existing Where  it  is   shown  that 

a  relation  of  trust  and  confidence  ex- 
isted between  the  testatrix  and  her 
agent  who  was  instructed  by  her  to 
draw  her  will,  this  fact  in  connection 
with  the  fact  that  under  the  will 
presented  for  probate  he  took  a  sub- 
stantial interest  in  the  property  is 
sufficient  to  shift  the  burden  of  proof 
on  him  to  show  by  a  preponderance 
of  the  evidence  that  the  testatrix 
not  only  had  the  opportunity  of 
reading  the  will,  but  that  she  did 
read  it  and  understood  its  provis- 
ions and  what  disposition  she  was 
making  of  her  property.  Bradford 
V.  Blossom,  207  Mo.  177,  230,  105  S. 
W.  289.  And  see  Hill  v.  Barge,  12 
Ala.  687;  Beall  v.  Mann,  5  Ga.  456. 

70.  Purdy  v.  Hall,  134  HI-  298, 
25  N.  E.  645.  And  see  Hill  v. 
Barge,  12  Ala.  687. 

The  fact  that  opportunities  ex- 
isted for  deceiving  the  testator,  and 
that  the  legatees  were  designing,  is 
evidence  against  knowledge  of  con- 
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d.  Possession  of  Will.  —  Where  the  will  after  being  prepared, 
was  in  the  possession  of  the  testator  for  a  length  of  time  sufficient 
to  enable  him  to  have  examined  and  destroyed  it,  if  he  had  so  de- 
sired, this  is  very  strong  evidence  that  he  had  knowledge  of  its 
contents.^^  And  the  fact  that  he  keeps  possession  of  it  after  its 
execution  tends  as  strongly  to  prove  the  same  fact.''" 

e.  Incapacity  of  Testator.  —  In  cases  in  which  the  testator  was 
either  physically^^  or  mentally^*  incapacitated  to  a  greater  or  less 
extent  at  the  time  of  executing  the  will,  the  presumption  is  properly 


tents.     M'Ninch  v.   Charles,   2  Ri;h. 
L.    (S.   C.)    229. 

"  A  testatrix  during  her  last  ill- 
ness made  a  will  in  favor  of  two 
persons  who  were  strangers  in 
blood.  The  will  was  in  accordance 
with  her  previously  expressed  in- 
tentions, but  the  instructions  for  it 
were  given  to  the  persons  interested 
under  it  when  no  one  else  was 
present,  and  it  was  not  read  over 
to  her,  and  its  contents  were  not 
distinctly  explained  to  her  before  or 
at  the  time  of  the  execution.  Her 
next  of  kin  were  denied  access  to 
her  during  her  illness.  Held,  that 
there  was  evidence  that  the  tes- 
tatrix knew  and  approved  of  the 
contents  of  the  will,  and  it  was  pro- 
nounced for."  Goodacre  v.  Smith, 
L.  R.   I   P.  D.    (Eng.)   359. 

71.  /;;  re  Shapter's  Estate,  35 
Colo.  578,  85  Pac.  688.  6  L.  R.  A. 
(N.  S.)  575;  Woodson  v.  Holmes, 
117  Ga.  19,  43  S.  E.  467;  In  re  Jones' 
Will,  85  N.  Y.  Supp.  294;  In  re  Mc- 
Laughlin's Will,  69  N.  J.  Eq.  479, 
59  Atl.  892. 

72.  In  re  Cooper's  Will  (N.  J. 
Eq.),  71  Atl.  676;  Barker  v.  Streuli, 
69  N.  J.  Eq.  771,  61  Atl.  408;  Ger- 
brich  V.  Freitag,  213  111.  552,  73  N. 
E.  338,  104  Am.  St.  Rep.  234;  Ma- 
son V.  Williams,  53  Hun  398,  6  N. 
Y.  Supp.  479. 

"Where  a  man  retains  a  revoca- 
ble instrument,  with  full  opportu- 
nity of  revoking  it,  and  does  not  re- 
voke it,  there  is  a  strong  presump- 
tion, that  he  wishes  it  to  stand, 
though  at  first  it  might  have  been 
unfairly  obtained  from  him.  But 
there  is  no  such  presumption,  where, 
soon  after  the  execution  of  the  in- 
strument, he  is  taken  ill  and  dies ; 
o,r  where,  from  the  time  of  execu- 
tion to  his  death,  his  intellects  were 


too  weak  to  judge  of  the  propriety 
of  revocation."  Irish  v.  Smith,  8 
Serg.  &  R.  (Pa.)  573.  And  see  In 
re  McLaughlin's  Will,  69  N.  J.  Eq. 
479,   59  Atl.  829. 

73.  In  re  Way,  6  Misc.  484,  27 
N.  Y.  Supp.  235;  Black  v.  Ellis,  3 
Hill  (S.  C.)  68  (testator  must  be 
in  extremis  to  rebut  the  presump- 
tion  of   knowledge). 

Blind  Testator.  —  Proponent  must 
adduce  affirmative  evidence  that  the 
testator  had  actual  knowledge  of 
the  contents  of  the  instrument.  In 
re  Bull,  III  N.  Y.  624,  19  N.  E. 
503.  And  see  Harrison  v.  Rowan, 
3  Wash.  C.  C.  580,  II  Fed.  Cas.  No. 
6.141.  Contra,  Clifton  v.  Murray,  7 
Ga.    564. 

Defective  Eyesight .  Where  eye- 
sight of  testator  was  impaired  and 
it  did  not  appear  that  the  will  was 
read  over  to  him,  probate  was  re- 
fused on  the  ground  that  it  did  not 
appear  that  he  knew  its  contents. 
Harris  v.  Vanderveer's  Exr.,  21  N. 
J.  Eq.  561.  Compare  Ross  v.  Ross 
(Iowa),   117  N.  W.    1105. 

74.  M'Ninch  v.  Charles,  2  Rich. 
L.  (S.  C. )  229;  Key  V.  Holloway,  7 
Baxt.  (Tenn.)  575;  Patton  v.  Al- 
lison, 7  Humph.  (Tenn.)  320;  Boyd 
V.  Boyd,  66  Pa.  St.  283;  Wilson  v. 
Mitchell,   loi    Pa.   St.  495. 

Where  a  will  is  made  while  the 
testratrix  is  in  e.vtrcm\s  and  she 
was  drowsy  and  her  mentality 
clouded,  the  legal  presumption  will 
not  be  in  favor  of  the  instrument, 
but  the  person  propounding  it 
must  show  by  clear  and  convincing 
proof  not  only  that  the  document 
was  read  to  her,  but  that  she  fully 
understood  its  character  and  con- 
tents. Hildroth  v.  Marshall,  51  N. 
J.   Eq.   241,  27  .\tl.   465. 

Testatrix  Addicted  to  Opiates. 
The    legal    presumption    that    a    tes- 
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held  to  be  rebutted  and  affirmative  proof  of  knowledge  of  the  con- 
tents is  required.'^^ 

f.  Illiteracy  of  Testator.  —  The  better  rule  is  that  the  illiteracy 
of  the  testator  does  not  repel  the  presumption  that  he  had  knowl- 
edge of  the  contents  of  the  will  executed  by  him/®  although  there 
is  considerable  authority  for  the  opposite  view.'^'' 


tatrix  understood  the  contents  of 
her  will  which  had  been  read  to  her 
is  only  prima  facie  where  she  is  of 
great  age  and  addicted  to  the  use  of 
opiates  and  ardent  spirits  to  such 
an  extent  as  to  enfeeble  and  impair 
her  faculties.  Rutland  v.  Cleaves, 
I    Swan    (Tenn.)    198. 

75.  The  fact  that  the  testator 
was  old  and  very  feeble  is  a  strong 
circumstance  to  be  considered  upon 
the  question  whether  he  had  knowl- 
edge of  the  contents  of  the  will 
which  he  signed.  Cowan  v.  Shaver, 
197  Mo.  203,  95  S.  W.  200.  And 
see  Harris  v.  Vanderveer's  Exr.,  21 
N.  J.  Eq.  561 ;  Hyatt  v.  Lunnin,  i 
Dem.  (N.  Y.)  14;  Rollwagen  v. 
Rollwagen,  63  N.   Y.   504. 

76.  Georgia.  —  Clifton  v.  Mur- 
ray,  7   Ga.   564. 

Illinois.  —  Doran  v.  Mullen,  78 
111.  342. 

New  Jersey.  —  Patton  v.  Hope,  ^7 
N.    J.    Eq.    522. 

New  York.  —  In  re  Smith's  Will, 
24  N.  Y.  Supp.  928,  53  N.  Y.  St. 
658. 

North  Carolina.  —  King  v.  Kin- 
sey,  74  N.  C.  261 ;  Hemphill  v. 
Hemphill,  13  N.  C.  (2  Dev.)  291, 
21  Am.  Dec.  331  (blind  and  illiter- 
ate) ;  Downey  v.  Murphey,  18  N.  C. 
(i  Dev.  &  B.)  82. 

Pennsylvania.  —  Vernon  v.  Kirk, 
30  Pa.  St.  218. 

"  Illiterate  persons,  as  well  as 
others,  may  wish  the  contents  of 
their  wills  to  remain  unknown  to 
all  but  the  confidential  scrivener. 
Being  of  sound  minds,  and  having 
satisfied  themselves  in  their  own 
way  that  the  will  has  been  written 
as  directed,  they  may  call  in  wit- 
nesses and  execute  it  by  affixing 
their  marks,  or  having  their  names 
signed,  without  having  the  contents 
again  made  known  to  them.  There 
is  no  good  reason  for  excluding 
them  from  the  benefit  of  the  pre- 
sumption which  attaches  to  the 
same  acts   when   performed  by   per- 
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sons  able  to  read  and  write.  The 
great  weight  of  authority  is  opposed 
to  making  such  an  exception  to  the 
general  rule."  Lipphard  v.  Hum- 
phrey,   28    App.    Cas.    (D.    C.)    355- 

The  fact  that  the  testator  was  a 
German  who  could  not  understand 
English  readily  will  not  rebut  the 
presumption  that  he  had  a  knowl- 
edge of  the  contents  of  the  will 
which  he  signed.  In  re  Schweigert's 
Will,  17  Misc.  186,  40  N.  Y.  Supp. 
979.  And  see  Hoshauer  v.  Hos- 
hauer,  26  Pa.  St.  404;  Compher  v. 
Browning,  219  111.  429,  76  N.  E. 
678. 

Although  the  testator  could  not 
read  nor  write  any  more  than  to 
write  his  name,  where  it  appeared 
that  he  had  full  testamentary  ca- 
pacity, the  presun  ption  that  he  had 
knowledge  of  the  contents  of  the 
instrument  would  arise  from  the 
mere  fact  of  its  due  execution. 
Baugher  v.  Gesell,  103  Md.  450,  63 
Atl.  1078.  And  see  In  re  Smith's 
Will,  61  Hun  loi,  15  N.  Y.  Supp. 
425- 

"  Where  the  person  making  the 
will  is  so  illiterate  as  to  make  his 
mark,  and  the  draughtsman  of  the 
will  is  the  principal  beneficiary,  the 
presumption  of  knowledge  is  over- 
come, and  more  proof  is  required 
to  establish  the  will.  Such  circum- 
stances cast  a  suspicion  on  the  will, 
and  it  then  becomes  incumbent  on 
the  proponent  to  remove  that  sus- 
picion by  showing  affirmatively  that 
the  testator  fully  understood  the 
provisions  of  the  will  and  freely 
approved  them."  Maxwell  v.  Hill, 
89  Tenn.  584,  15  S.  W.  253. 

77.  Cox  V.  Cox,  4  Sneed  (Tenn.) 
87;  Watterson  v.  Watterson,  i  Head 
(Tenn.)  2;  Bartee  v.  Thompson,  8 
Baxt.  (Tenn.)  508;  Rutland  v. 
Cleaves,  i  Swan  (Tenn.)  198;  Wis- 
ener  v.  Maupin,  2  Baxt.  (Tenn.)  342. 
Under  Georgia  Code,  §  2418,  which 
declares  that  usually  when  a  testa- 
tor  can    read   and    write,    his   signa- 
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g.  Complexity  of  Will. — The  simplicity  or  complexity  of  the 
terms  of  the  will  is  another  fact  to  be  considered.'* 

h.  Reasonableness  of  Provisions.  —  The  reasonableness  of  the 
provisions  made  by  the  will  has  also  been  considered  upon  this 
issued® 

i.  Will  Copied  Prom  Draft.  —  Knowledge  is  sufficiently  shown 
where  it  appears  that  the  will  was  correctly  copied  from  a  draft 
or  previous  will  in  the  possession  of  the  testator.*" 

j.  Instructions  to  Scrivener. — The  ordinary  presumption  that 
the  testator  was  aware  of  the  contents  of  his  will  is  greatly 
strengthened  where  it  appears  that  the  will  was  prepared  at  his 
express  request,*^  even  under  mere  general  instructions  ;*2  and  in 


ture  is  sufficient  evidence  of  his 
knowledge  of  the  contents  of  the 
will,  but  that  if  the  scrivener  or  his 
immediate  relations  are  large  bene- 
ficiaries under  the  will  greater  proof 
will  be  necessary  to  show  a  knowl- 
edge of  the  contents  by  the  testator, 
conclusive  proof  cannot  be  required. 
Harris  v.  Harris,  53  Ga.  678. 

78.  RoUwagen  v.  Rollwagen,  63 
N.  Y.  504;  In  re  Smith's  Will,  61 
Hun  loi,   15   N.  Y.   Supp.  425. 

79.  See  M'Ninch  v.  Charles,  2 
Rich.  L.  (S.  C.)  229;  In  re  Hall's 
Will,  5  Misc.  461,  24  N.  Y.  Supp. 
864;  In  re  Smith's  Will,  61  Hun 
loi,  15  N.  Y.  Supp.  425;  McCommon 
V.  McCommon,  151  111.  428,  38  N.  E. 
145 ;  Downey  v.  Murphey,  21  N.  C. 
(i  Dev.  &  B.)  82. 

Where  a  will  is  written  by  the 
principal  beneficiary  and  at  the 
time  the  testator  was  incapable  of 
ascertaining  its  contents  by  in- 
specting it,  and  it  is  an  unnatural 
will,  mere  formal  proof  of  the  exe- 
cution of  the  paper  is  not  enough 
to  show  that  the  testator  correctly 
understood  its  contents.  Kelley  v. 
Settegast,  68  Tex.   13,  2  S.   W.  870. 

"  The  face  of  the  will  presents 
the  first  proof,  from  the  presump- 
tion to  be  derived  from  the  reason- 
ableness or  unreasonableness  of  its 
dispositions."  M'Ninch  v.  Charles, 
2  Rich.  L.  (S.  C.)  229.  In  Matter 
of   Maxwell,  8   N.  J.   Eq.   251. 

80.  McConnell  v.  Keir,  76  Kan. 
527,  92  Pac.  540;  Beyer  v.  Her- 
mann, 173  Mo.  295,  72,  S.  W.  164. 

"  It  has  been  held,  if  it  is  clearly 
proved  the  will  in  controversy  was 
correctly  copied  from  a  previous 
will,  the  contents  of  which  were 
fully    made    known    to    the    testator. 


it  is  sufficient,  and  effect  must  be 
given  to  it,  although  it  was  not 
read  to  him,  nor  in  his  hearing. 
Day  V.  Day,  2  Green's  Ch.  549." 
Lyons  v.   Van  Riper,  26   N.  J.   Eq. 

22,7- 

81.  In  re  Shapter's  Estate,  35 
Colo.  578.  8s  Pac.  688,  6  L.  R.  A. 
(N.    S.)    575. 

Where  a  will  has  been  read  over 
to  the  testator,  but  the  testator 
was  in  such  a  condition  that  he 
could  not  have  had  an  intelligent 
appreciation  of  the  words,  he  must 
be  taken  to  have  known  and  ap- 
proved of  the  will  if  the  words 
have  been  bona  tide  used  by  the  per- 
son whom  he  trusts  to  draw  it  up 
for     him.       Beamish     v.     Beamish, 

(1894)    I   Ir.  7- 

Will  Not  the  One  Directed  To  Be 
Drawn  by  Testator —  Where  there 
was  some  evidence  that  the  testa- 
tor was  insane  at  the  time  of  mak- 
ing the  will  and  it  was  shown  that 
the  will  propounded  was  not  the 
will  drawn  up  by  a  person  whom 
the  testator  had  directed  to  write  a 
will  for  him,  and  it  was  not  shown 
that  the  testator  knew  the  contents 
of  a  paper  propounded,  probate  of 
the  will  was  properly  refused. 
Fuller  V.  Brakefield,  84  Ga.  459,  10 
S.    E.    1086. 

82.  Sheer  v.  Sheer,  159  111.  591, 
43  N.  E.  334;  Day  v.  Day,  3  N.  J. 
Eq.  549;  Barker  v.  Streuli,  69  N.  J. 
Eq.  771,  61  Atl.  408;  Compher  v. 
Browning,  219  111.  429,  76  N.  E.  678; 
Beyer  v.  Hermann,  173  Mo.  295,  7i 
S.  W.  164. 

Instructions      Most      Satisfactory 

Evidence Barry  v.  Butlin,  i  Curt. 

637,  6  Eng.  Ecc.  417,  2  Moore  P.  C. 
480,   12  Eng.   Reprint  1089;   Crispell 
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such  cases  the  fact  that  it  is  not  shown  to  have  been  read  over  to 
or  by  him  is  not  important.*'' 

k.  Reading  by  Testator. —  (l.)  Necessity  For. —  Even  in  cases 
where  there  is  a  suspicion  that  the  testator  was  not  aware  of  the 
contents  of  the  instrument  he  signed  as  his  will,  it  need  not  neces- 
sarily be  proved  that  he  read  it  or  that  it  was  read  over  to  him.** 

(2.)  Effect  of.  —  But  where  it  is  shown  that  the  will  was  correctly*^ 
read  over  to  a  capable  testator  and  there  was  no  fraud,*®  his 
knowledge  of  its  contents  will  be  conclusively  presumed.*'^ 


V.    Dubois,    4    Barb.     (N.    Y.)    393; 
Lake  V.  Ranney,  33  Barb.  (N.  Y.)  49. 

83.  Day  v.  Day,  3  N.  J.  Eq.  549; 
McConnell  v.  Keir,  76  Kan.  527,  92 
Pac.   540. 

Testatrix  Blind — Where  the  tes- 
tatrix was  blind  and  the  will  was 
drawn  in  conformity,  with  instruc- 
tions given  by  her,  but  it  did  not 
appear  that  it  was  read  over  to  her 
previous  to  execution,  the  court 
held  that  it  sufficiently  appeared 
that  she  had  a  knowledge  of  its  con- 
tents. Edwards  v.  Fincham,  4  Moore 
P.    C.    197,   13   Eng.   Reprint  227. 

84.  Barry  v.  Butlin,  i  Curt.  637, 
6  Eng.  Ecc.  417,  2  Moore  P.  C.  480, 
12  Eng.  Reprint  1089 ;  Crispell  v. 
Dubois,  4  Barb.  (N.  Y.)  393;  Ra- 
worth  V.  Marriott,  i  Myl.  &  K. 
(Eng.)  643;  Watterson  v.  Watter- 
son,  I  Head  (Tenn.)  i.  But  see 
McKnight  v.  Wright,  12  Rich.  L. 
(S.  C.)   232. 

"  It  is  not  necessary,  in  order  to 
establish  the  will,  that  the  person 
claiming  under  it,  should  prove  that 
it  was  read  over  to  the  testator,  in 
the  presence  of  the  attesting,  or  of 
other  witnesses.  It  would  be  an 
unwise  provision  in  the  law,  to  re- 
quire this  to  be  done,  inasmuch  as 
most  men  are  careful  to  confine  to 
their  own  breasts  the  manner  in 
which  they  have  disposed,  or  mean 
to  dispose,  of  their  property  by 
will.  The  domestic  peace  and  har- 
mony of  the  testator's  family  might 
be  very  unhappily  jeoparded,  if 
publicity  were  necessary  to  be  given 
on  such  occasions.  The  law  pre- 
sumes, in  general,  that  the  will  was 
read  by  or  to  the  testator.''  Harri- 
son V.  Rowan,  3  Wash.  C.  C.  580, 
II   Fed.  Cas.  No.  6,141. 

"  It  is  not  essential  to  be  proved 
in  any  case  that  the  will  was 
actually     read    over    by     or     to    the 
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testator,  if  there  be  other  evidence 
sufficient  to  satisfy  the  jury  that  he 
was  made  acquainted  with  its  con- 
tents. A  blind  man  may  make  a 
will ;  a  valid  will  may  be  drawn  by 
a  party  taking  an  interest  under  it: 
but  the  blindness  of  the  testator,  or 
the  interest  of  the  party  drawing 
and  attending  to  the  execution  of 
the  instrument,  are  circumstances 
tending  to  put  the  jury  on  their 
guard  in  scrutinizing  the  evidence 
which  is  offered  to  show  knozvledgc 
of  its  contents."  Davis  v.  Rogers,  1 
Houst.  (Del.)  44.  And  see  Kahl  v. 
Schober,  35  N.  J.  Eq.  461 ;  Watterson 
V.  Watterson,   i   Head   (Tenn.)    i. 

Blind  Testator.  —  "  Fraud  or  im- 
position is  never  presumed,  and 
affirmative  proof  that  a  will  was 
read  to  a  testator,  who  was  blind, 
is  unnecessary  until  evidence  to 
overcome  the  presumption  has  been 
offered  by  the  contestant."  Hand's 
Estate,  4  Pa.  Co.  Ct.  446. 

85.  Correct  Beading  Presumed. 
In  re  Murphy's  Will  15  Misc.  208, 
37  N.  Y.  Supp.  223. 

86.  Guardhouse  v.  Blackburn,  L- 
R.   I   P.  D.    (Eng.)    109. 

87.  Taylor  v.  Cresswell,  45  Md. 
422. 

Where  a  will  is  correctly  read  to 
a  testatrix  of  sound  mind,  "  the  law 
imputes  knowledge  and  the  door  of 
inquiry  is  closed."  Griffith  v.  Dif- 
fenderffer,  50  Md.  466. 

"  If  it  be  proved  or  admitted  that 
a  testator  is  of  sound  mind,  mem- 
ory, and  understanding,  that  a  will 
has  been  read  over  to  him,  or  that 
he  had  read  it  to  himself,  and  that 
he  had  put  his  signature  to  it,  the 
question  whether  he  knew  and  ap- 
proved of  the  contents  of  such  will 
must  be  answered  in  the  affirmative, 
and  such  knowledge  and  approval 
will  be  held  to  extend  to  every  part 
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1.  Other  Matters.  —  From  the  preceding^  sections  it  will  be  seen 
that  direct  evidence  of  the  knowledge  of  the  testator  of  the  con- 
tents of  his  will  is  not  necessary.^^  Other  matters  tending  to 
prove  this  fact  are  referred  to  in  this  note.^^ 

B.  Declarations.  —  Declarations  of  the  testator  made  before,"" 


of  the  will."     Atter  v.   Atkinson,  L. 
R.    I    P.   D.    (Eng.)   665. 

Reading  Most  Satisfactory  Evi- 
dence— .  Barry  v.  Butlin,  i  Curt.  637, 
6  Eng.  Ecc.  417,  2  Moore  P.  C.  480, 
12  Eng.  Reprint  io8g;  Watterson  v. 
Watterson,    i    Head    (Tenn.)    i. 

88.  Raworth  v.  Mariott,  i  Myl. 
&  K.  643;  Daniel  v.  Hill,  52  Ala. 
430;  Lyons  v.  Van  Riper,  26  N.  J. 
Eq.  337. 

"  It  is  true  that  the  will  was  not 
read  by  or  to  Mrs.  Allan  when  she 
signed  it ;  but  it  does  not,  therefore, 
follow  that  she  had  not  read  it  and 
was  not  fully  aware  of  its  contents 
and  provisions.  The  jury  must  be 
satisfied  that  the  testatrix  knew  the 
contents  of  the  will  at  the  time  of 
signing  and  executing  it,  and  they 
were,  in  this  case,  so  explicitly  in- 
structed by  the  court;  but  the  au- 
thorities are  full  and  conclusive 
that  they  may  be  so  satisfied,  and 
that  such  knowledge  may  be  proved 
by  circumstantial  evidence,  and  that 
direct  evidence  is  not  indispensably 
necessary."  Montague  v.  Allan's 
Exr.,   78   Va.   592. 

Degree  of  Proof  Required  Varies. 
Harris  v.  Vanderveer's  Exr.,  21  N. 
J.  Eq.  561. 

"  The  proof  most  usually  given, 
because  the  most  accessible,  is  of  in- 
structions for  the  preparation  of  the 
will,  and  of  previously  declared  in- 
tentions consistent  with  the  will, 
together  with  evidence  of  the  rea- 
sonableness of  its  provisions.  But 
there  is  no  line  of  evidence  pre- 
scribed, and  any  evidence  is  com- 
petent, as  well  as  sufficient,  which 
satisfies  a  court  or  jury  that  the 
will  was  in  truth  executed  by  the 
testator  with  full  knowledge  of  its 
contents,  and  voluntarily  executed, 
without  restraint,  coercion  or  un- 
due influence  of  any  kind."  Lake 
V.   Ranney,   33  Barb.    (N.   Y.)    49. 

89.  Particularity  of  Description. 
The  fact  that  before  signing  a  will 
the  testntrix  added  a  few  words  in 
her     own     handwriting,      and      the 


further  fact  that  the  various  items 
de.vised  were  described  with  great 
particularity  tends  to  show  that  the 
testatrix  had  complete  knowledge 
of  the  contents  of  the  instrument. 
Snodgrass  v.  Smith,  42  Colo.  60,  94 
Pac.  312. 

Existence  of  a  Codicil  which  in 
express  terms  confirms  a  will  tends 
to  prove  that  the  testatrix  was  ac- 
quainted with  the  contents  of  the 
will.  In  re  Cooper's  Will  (N.  J. 
Eq.),   71   Atl.   676. 

Where  the  Attestation  Clause  was 
complete  it  sufficiently  appears  that 
the  testatrix  had  knowledge  of  its 
contents.  Barker  v.  Streuli,  69  N. 
J.    Eq.    771,   61    Atl.   408. 

Uneasiness    of    Testator Where 

witnesses  testified  that  they  did  not 
hear  the  scrivener  read  over  the 
will  to  the  testator  and  it  appears 
that  they  were  in  such  a  position 
that  if  he  had  read  it  over  they 
would  have  heard  it,  and  where  it 
further  appears  that  the  testator 
afterwards  inquired  anxiously 
whether  the  scrivener  had  his  will 
as  he  wanted  it,  a  finding  that 
the  will  was  not  read  over  to  the 
testator  and  that  he  did  not  have 
knowledge  of  its  contents  is  justi- 
fied. Keithey  v.  Stafford,  126  111. 
507,   18  N.  E.  740. 

Testamentary  Plans  May  Be 
Shown. —  AIcN  inch  v.  Charles,  2 
Rich.    L.    (S.   C.)    229. 

90.  Maxwell  v.  Hill,  89  Tenn. 
584,  15  S.  W.  253. 

"  Evidence  of  declarations  before 
or  after  the  execution  of  the  instru- 
ment, in  conformity  with  its  dis- 
posals of  property,  and  the  recog- 
nition of  the  claims  of  kindred  and 
dependents,  as  subjects  for  testa- 
mentary provision,  which  have  been 
satisfied,  afford  proof  of  assent  of 
very  direct  and  effective  force." 
M'Ninch  v.  Charles,  2  Rich.  L.  (S. 
C.)    229. 

Parol  declarations  of  the  testa- 
tor as  to  his  testamentary  inten- 
tions are  admissible   in   evidence  to 
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after^^  or  at^^  the  time  when  he  executed  the  will  are  admis- 
sible to  prove  that  he  was  aware  of  its  contents,  by  showing 
the  conformity  of  the  provisions  of  the  will  with  his  expressed  in- 
tentions.®^ 

Admissions  of  the  testator  that  the  will  had  been  read  over  to  him 
are  competent.'** 

VI.  TESTAMENTARY   CAPACITY. 

1.  Presumptions  and  Burden  of  Proof.  —  A.  Status.  —  a.  Com- 
petent Age.  —  The  proponent  of  a  will  must  establish  the  jurisdic- 
tional facts,  including  the  age  of  the  testator.'*^ 


show  that  he  had  no  knowledge  of 
the  contents  of  an  instrument 
signed  as  his  will.  Davis  v.  Rog- 
ers,  I   Houst.    (Del.)   44. 

91.  Robinson  v.  Brewster,  140 
111.  649,  30  N.  E.  683,  33  Am.  St. 
Rep.  265. 

Declarations  of  the  testatrix  that 
she  had  made  a  will  and  had  re- 
membered certain  persons,  and  that 
she  thought  some  people  would  not 
be  satisfied,  tend  to  show  that  she 
had  knowledge  of  its  contents. 
In  re  Cooper's  Will  (N.  J.  Eq.),  71 
Atl.  676. 

Declarations,  the  sole  object  of 
which  is  to  show  that  the  testatrix 
had  made  a  different  disposition  of 
her  property  from  that  recited  in 
the  will  are  inadmissible  to  show 
that  she  did  not  have  knowledge  of 
the  contents  of  the  will  at  the  time 
of  its  execution.  Lipphard  v. 
Humphrey,  28  App.  Cas.  (D.  C.) 
355- 

Declarations  of  a  Blind  Man,  made 
after  the  execution  of  his  will  may 
be  given  in  evidence  to  show  that 
he  knew  the  contents  of  the  will 
when  he  executed  it.  Harleston  v. 
Corbett,   12  Rich.  L.    (S.   C.)    604. 

92.  Where  the  testatrix  not  only 
executed  the  will  but  showed  that 
she  understood  the  act  she  was  en- 
gaged in  by  stating  to  those  present 
ihat  the  instrument  before  her  was 
her  last  and  only  will  and  also  in- 
dicated that  she  was  in  good  men- 
tal condition  by  asking  one  of  the 
subscribing  witnesses  as  to  the 
health   of  his  family  and  expressing 

.  regret  that  she  was  keeping  the 
other  from  his  work  by  requiring 
him  to  act  as  a  witness  to  her  will, 


the  presumption  that  she  knew  the 
contents  of  the  will  is  greatly 
strengthened.  Waters  v.  Waters, 
222  111.  26,  78  N.  E.  I. 

93.  See  Downey  v.  Murphey,  18 
N.  C.   (I  Dev.  &  B.)   82. 

In  In  re  Voorhis'  Will,  54  Hun 
637,  7  N.  Y.  Supp.  596,  afHrmcd,  125 
N.  Y.  765,  26  N.  E.  935,  declarations 
of  the  testatrix  as  to  how  she  had 
left  her  property  were  admitted  to 
show  that  she  had  knowledge  of  the 
contents  of  her  will  by  proving  the 
conformity  of  the  provisions  in  her 
will  with  such  declarations. 

"  The  man  who  wrote  the  will 
and  witnessed  it  and  one  of  the  other 
subscribing  witnesses  said  they  un- 
derstood the  testator  to  say  in  ef- 
fect that  he  wanted  the  property  to 
go  to  his  wife  for  life  and  to  his 
children  equally  after  his  death. 
That  wish  is  at  such  variance  with 
the  terms  of  the  alleged  will  that 
it  is  a  strong  circumstance  going  to 
show  that  the  man  did  not  compre- 
hend the  effect  of  the  instrument  he 
was  signing."  Cowan  v.  Shaver,  197 
]Mo.  203,  95  S.  W.  200. 

Reason  for  Admission,  —  Shailer 
V.   Bumstead,  99  Mass.   112. 

94.  iNIcCommon  v.  McCommon. 
151  111.  428,  38  N.  E.  145- 

95.  Barnewall  v.  Murrell,  108 
Ala.  366,  389,  18  So.  831;  Steele  v. 
Helm,  2  Marv.  (Del.)  237,  43  Atl. 
153;  Crowningshield  v.  Crowning- 
shield,  2  Gray  (Mass.)  524;  South- 
worth  V.  Southworth,  173  Mo.  S9i 
73  S.  W.  129. 

There  Is  a  Dictum  to  the  effect 
that  the  age  of  the  testator  need 
not  be   shown  until  the  question   is 
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b    Great   Age.  —  '^o   presumption    arises    against   testamentary 
capacity  because  of  the  unusual  age  of  the  testator.«« 

B  Physical  Condition.  —  a.  Deaf  and  Dumb  Persons.  —  A 
person  deaf  and  dumb  from  birth  was  formerly  presumed  to  be 
incapable  of  making  a  will;  the  presumption  was  not  conclusive. 
The  tendency  of  the  later  cases  is  against  any  such  presumption 
whether  the  testator  was  so  born  or  became  deaf  and  dumb  there- 
after »«  if  he  was  able  to  express  himself  by  intelligible  signs. 

h.' Blind  Persons.  — No  presumption  exists  against  the  testa- 
mentary capacity  of  blind  persons.^ 

C  Mentai.  Conditio^.— a.  Capacity  Presumed.  — In  many 
case's  the  general  rule  that  a  person  whose  mental  health  has  not 
been  permanently  affected  is  presumed  to  be  sane,"  applies  in 
favor  of  adult  testators.  The  presumption  usually  _  arises  upon 
formal  proof  of  the  execution  of  the  will,  though  that  is  not  always 
required  In  some  states  the  presumption  is  not  admitted;  m 
others,  its  effect  varies.  The  weight  of  authority  recogmzes  the 
presumption  and  gives  it  more  or  less  effect.^^ 


raised   by   the   contestants.     Higgins 
V.  Carlton.  28  Md.  115,  142. 

96.  In  re  Brower's  Will,  112  App. 
Div.  370,  98  N.  Y.  Supp.  438;  Horn 
V.  Pullman,  72  N.  Y.  269;  In  re 
Wheeler's  Will,  5  Misc.  279,  25  N. 
Y.  Supp.  313.  ,    ^ 

97.  Potts  V.  House,  6  Ga.  324. 
356;  Perrine's  Case,  41  N.  J.  Eq.  409, 

5  Atl.  579-  ^.  ,  , 

98.  See  Weir  v.  Fitzgerald,  2 
Bradf.  Sur.  (N.  Y.)  42,  67;  Goods 
of  Geale,  3  Sw.  &  Tr.  430,  33  L-  J- 
Prob.  I2S,  12  Wkly.  Rep.  1027. 

99.  Goods  of  Owston,  2  Sw.  & 
Tr.  461,  31   L-  J-   Prob.   177- 

1.  England.  —  Edwards  v.  Fin- 
cham,  4  Moore  P.  C.  198,  13  Eng. 
Reprint  277;  Mitchell  v.  Thomas,  6 
Moore   P.   C.    i37,   I3   Eng.   Reprint 

636. 

Georgia.  —  Clifton  v.  Murray,  7 
Ga.  564;  Martin  v.  Mitchell,  28  Ga. 

382. 

Pennsylvania. —  Wilson  v.  Mit- 
chell, loi  Pa.  St.  495- 

South  Carolina.  —  Reynolds  v. 
Reynolds,  i  Spears  253 ;  Ray  v.  Hill, 
3  Strobh.  L.  297. 

FtVgmia.  —  Neil  v.  Neil,  i  Leigh 
6. 

2.  See   article   "Insanity,"    Vol. 

vn,  p.  460. 

3.  Canada.  — Brown  v.  Bruce,  19 

U.  C.  Q.  B.  35.        ^ 

United  States.  — Stevens   v.    Van- 


cleve,  4  Wash.  C  C.  262  23  Fed 
Cas.  No.  13,412;  Leach  v.  Burr,  i8b 
U  S.  510  (ruling  on  the  law  of  Dis- 
trict of  Columbia)  ;  Dunlop  v.  Peter, 
I  Cranch  C.  C.  403,  8  Fed.  C^s.  No. 
4,168. 

Alabama.  —  Stubbs  v.  Houston, 
33  Ala.  555  (it  seems  that  it  was  held 
otherwise  in  Dunlap  v.  Robinson,  28 
Ala.    100)  ;    Saxon   v.   Whittaker,   30 

A.la  237;  Fastis  v.  Montgomery,  95 
Ala.  486,  II  So.  294;  O'Donnell  v. 
Rodiger,   76   Ala.   222;    McBride    v. 

Sullivan,  45  So.  902. 

Arkansas.  — Bxms  v.  Collier,  69 
Ark.  24s,  62  S.   W.   593;  Taylor  v. 

McClintock,  112  S.  W.  405- 

California.  —  Panaud    v.    Jones,    i 

Cal    488;    Estate  of   Dole,   I47   Cal. 

188,    81    Pac.    534;    In    re   Johnsons 

Estate,  152  Cal.  778,  93  Pac    1015.    . 
Delaware.  — Dumeld   v.   Morris,   2 

Har    375;    Steele  v.   Helm,   2  Marv. 

237;  Smith  V.  Day,  2  Penne.  245.  45 

Atl.  396;  Jamison  v.  Jamison's  Will, 

3  Ploust.    108. 

Illinois.  — Baker     v.     Baker,     202 

111.   595,   67   N.    E.   410,   and   Illinois 

cases    cited   infra,   note   4;    Todd   v. 

Todd,  221  111.  410,  n  N.  E.  680. 
/»ijanfl.  — Teegarden      v.      Lewis, 

145  Ind.  98,  40  N.  E.  1047,  44  N.  E. 

9;  Herbert  v.  Berrier,  81  Ind.  I   (m 

the  absence  of  a  contest). 

Iowa.  — In   re   Coff man's  Will,    12 

Iowa   491;    Stephenson   v.    Stephen- 
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b.  Proof  on  Which  Presumption  Rests.  —  The  presumption  of 
sanity  becomes  operative  by  production  of  the  will  and  of  formal 
proof  of  its  execution.     The  onus  upon  the  proponent  is  thereby 


son,  62  Iowa  163,  17  N.  W.  456; 
In  re  Hull's  Will,  117  Iowa  738,  89 
N.  W.  979;  Kirsher  v.  Kirsher,  120 
Iowa  337,  94  N.  W.  846;  In  re 
Goldthorp's  Estate,  115  Iowa  430,  88 
N.  W.  944;  In  re  IXinahugh's  Will, 
130  Iowa  692,  107  N.  W.  925. 

Kentucky.  —  Singleton  v.  Single- 
ton, 8  Dana  315;  Milton  v.  Hunter, 
13  Bush  163  {compare  Rodgers  v. 
Thomas,  i  B.  Mon.  390)  ;  Fee  v. 
Taylor,  83  Ky.  259:  Woodford  v. 
Buckner,  23  Ky.  L.  Rep.  627,  63  S. 
W.  617;  Hawkins  v.  Grimes,  13  B. 
Mon.  257  (sanity  at  the  time  will 
was  executed  is  presumed  to  have 
continued   when   it   was   altered). 

Louisiana.  —  Kingsbury  v.  Whit- 
aker,  32  La.  Ann.  1055,  1069;  Suc- 
cession of  Bey,  46  La.  Ann.  yyz,  7^7, 
15  So.  297. 

Maryland.  —  Brown  v.  Ward,  53 
Md.  376;  Higgins  z'.  Carlton,  28  Md. 
115;  Taylor  v.  Creswell,  45  Md.  422; 
Gesell  V.  Baugher,  100  Md.  677,  60 
Atl.  481 ;  Home  of  the  Aged  v. 
Bantz,  69  Atl.  376. 

Massachusetts.  —  Brooks  v.  Bar- 
rett, 7  Pick.  94,  disapproved  in 
Crownmgshield  v.  Crowningshield, 
2  Gray  524. 

Mississippi.  —  Mullins  v.  Cottrell. 
41  ]\riss.  291,  316;  Payne  v.  Banks, 
32   Miss.   292. 

Missouri.  —  Jackson  v.  Hardin,  83 
Mo.   175. 

New  Hampshire.  —  Pettes  v.  Bing- 
ham, 10  N.  H.  514;  Perkins  v.  Per- 
kins, 39  N.  H.  163. 

New  Jersey.  —  Trumbull  v.  Gib- 
bons, 22  N.  J.  L.  117;  Sloan  v. 
Maxwell,  3  N.  J.  Eq.  563;  White- 
nack  V.  Stryker,  2  N.  J.  Eq.  8 ;  Goble 
V.  Grant,  3  N.  J.  Eq.  629;  Elkinton 
V.  Brick,  44  N.  J.  Eq.  154,  15  Atl. 
391 ;  Koegel  v.  Egner,  54  N.  J.  Eq. 
623,  35  Atl.  394;  Lee's  Will,  46  N.  J. 
Eq.  193,  18  Atl.  525;  Smith  v.  Smith, 
48  N.  J.  Eq.  566,  25  Atl.  II ;  Boylan 
V.  Meeker,  28  N.  J.  L.  274. 

Nezv  York.  —  Dclafield  v.  Parish, 
25  N.  Y.  9;  Potter  v.  McAlpine,  3 
Dem.  Sur.  108;  In  re  Flansburgh's 
Will,  82  Hun  49,  31  N.  Y.  Supp.  177. 
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North  Carolina.  —  Mayo  v.  Jones. 
78  N.  C.  402 ;  In  re  Burn's  Will,  121 
N.  C.  336,  28  S.  E.  519- 

Pen  nsylvania.  —  McMasters  v. 
Blair,  29  Pa.  St.  298;  Werstler  v. 
Custer,  46  Pa.  St.  502;  Grabill  v. 
Barr,  5  Pa.  St.  441 ;  Landis  v.  Lan- 
dis,  I  Grant  Cas.  248;  Reichenbach 
V.  Ruddach,  127  Pa.  St.  564,  18  Atl. 
432 ;  Palmer's  Estate,  219  Pa.  St. 
303,  68  Atl.  710;  Grubbs  v.  McDon- 
ald, 91  Pa.  St.  236;  Messner  v.  El- 
liott,   184   Pa.   St.  41,  39  Atl.  46. 

Philippine  Islands.  —  Hernaez  v. 
Hernaez,    i    Philip.    Isl.   689. 

South  Carolina.  —  Kinloch  v.  Pal- 
mer, I  Mills  Const.  216;  Lee  v.  Lee, 
4  McCord  L.  183,  17  Am.  Dec.  722. 

Tennessee. — •  Frear  v.  Williams, 
7  Baxt.  550;  Key  v.  Halloway,  7 
Baxt.  575;  Bartee  v.  Thompson,  8 
Baxt.  508;  Smith  v.  Smith,  4  Baxt. 
293- 

Utah.  —  In  re  Van  Alstine's  Es- 
tate, 26  Utah  193,  72  Pac.  942. 

Vermont.  —  Dean  v.  Dean,  27  Vt. 
746.  _ 

Virginia.  —  Burton  v.  Scott,  3 
Rand.  399. 

Wisconsin.  —  In  re  Cole's  Will,  49 
Wis.  179. 

No  Reason  for  Limiting  the  Rule 
as  to  Presumption "If  the  pre- 
sumption of  law  is  in  favor  of  san- 
ity we  can  discover  no  satisfactory 
reason  why  it  should  not  be  applied 
to  wills  as  well  as  to  any  other  in- 
strument of  writing.  The  argu- 
ment drawn  from  the  fact  that  the 
statute  requires  the  testator  to  be  '  of 
sound  and  disposing  mind,'  if 
a  good  one,  would  apply  with 
equal  force  to  the  other  re- 
quirements of  the  statute.  The 
testator,  in  terms  as  affirmative  as 
those  in  reference  to  capacity,  is  re- 
quired to  be  of  a  certain  age  fixed 
by  the  statute.  Yet  no  court  has 
ever  required  a  party  propounding  a 
will  to  prove  the  age  of  a  testator 
until  the  question  was  raised  upon 
proof  by  the  contestants.  Why  the 
one  should  be  permitted  to  rest  un- 
disturbed upon  the  doctrine  of  pre- 
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met  and  the  burden  of  proof  shifted  to  the  contestant.*  An  admis- 
sion of  these  facts  makes  proof  of  them  improper/  _  No  presump- 
tion of  incompetency  arises  because  a  subscnbmg  witness  was  un- 
acquainted with  testator's  mental  capacity. 

c    Effect  of  the  ^Ft7/.-The  appHcation  of  the  presumption  has 
in  some  cases,  been  further  conditioned  upon  the  dueexecution  of 
the  paper,  the  rationahty  of  its  provisions,  and  consistency  m  its 
detaUs    language  and  structure,^  unless  any  grossly  unnatural  or 


sumption  and  not  the  other,  to  say 
the  least,  does  not  seem  to  be  m  ac- 
cord with  sound  reason."  Higgms 
V.  Carlton,  28  Ind.  115.  U2. 

4.  Alabama.  — BzTnewAW  v.  Mur- 
rell,  108  Ala.  366,  389.  18  So.  831. 

Arkansas.  —  McDaniel  v.  Crosby,  19 

Ark.  533 ;  McCuUoch  v.  Campbell,  49 

Ark.  367.  ,  ,     , 

Connecticut  — Barber  s  Appeal,  63 

Conn.  393,  27  Atl    973-  , 

Delaware.  —  Lodge  v.  Lodge  s  Will 
2  Houst.  418. 

Georgia.  —  Slaughter  v.  Heath,  127 
Ga.  747,  57  S  K  69;  Credille  j. 
Credille,  123  Ga.  673,  5i  S.  E.  62S, 
Potts  V.  House,  6  Ga.  324 :  Stancil  v. 
Kenan,  35  Ga.  102 ;  Thompson  v.  Da- 
vitte,  59  Ga.  472;  Welter  v.  Haber- 
sham, 60   Ga.   193. 

Illinois.  —  Baker  v.  Baker,  202  111. 
595,  67  N.  E.  410;  Craig  v.  South- 
ard, 162  111.  209,  44  N.  E.  393; 
Waters  v.  Waters,  222  111.  26,  78 
N.  E.  i;  Harp  v.  Parr,  t68  111. 
459,  48  N.  E.  113;  Johnson  v.  John 
son,  187  111.  86,  58  N.  E.  237;  Eg- 
bers  V.  Egbers,  i77  HI-  82,  52  N. 
E.  285;  Hollenbeck  v.  Cook,  180  111. 
65,  54  N.  E.  154;  Entwistle  v.  Meikle, 
180  111.  9,  54  N.  E.  217;  Todd  v. 
Todd,  221  111.  410,  77  N.  E.  680  (the 
statute  expressly  requires  that  the 
subscribing  witnesses  shall  testify 
affirmatively  to  the  capacity  of  the 
testator)  ;  Wilbur  v.  Wilbur,  29  111. 
392.  21  N.  E.  1076;  Pendlay  v.  Eaton, 
130  111.  69,  22  N.  E.  853;  Carpenter  v. 
Calvert,  83  HI  63. 

Iowa.  —  In  re  Goldthorp  s  Estate, 
115  Iowa  430,  88  N.  W.  944- 

Kentucky.  —  Woodford  v.  Buckner, 
23  Ky.  L.  Rep.  627,  63  S.  W.  617; 
Howatt  V.  Ho  watt,  19  Ky.  L.  Rep. 
756,  41  S.  W.  771 ;  Boone  v.  Ritchie, 
21  ky.  L.  Rep.  864,  53  S.  W.  518. 

Afarv/anrf.  —  Higgins  v.  Carlton,  28 
Md  ii"5,  144;  Brown  v.  Ward,  53  Md. 
376. 


Missouri.  — Benoht  v.  Murrm.  58 
Mo  307-  Norton  %k  Paxton,  no  Mo. 
456,  19  S.  W.  807;  Southworth  v. 
Southworth,  173  Mo.  59,  73  S.  W. 
129-  Holton  V.  Cochran,  208  Mo.  314, 
410,  106  S.  W.  1035 ;  McFadin  v.  Cat- 
ron, 138  Mo.  197,  38  S.  W.  932,  39  S- 
W.  771.  See  Bradford  v.  Blossom, 
207  Mo.  177.  228,  105  S.  W.  289. 

Nezv  Jersey.  —  Sloan  v.  Maxwell, 
3  N.  J.  Eq.  563;  Den  v.  Johnson,  5 
N.  J.  L.  454;  McCoon  v.  Allen,  45  N. 
J.  Eq.  708.   17  Atl.  820. 

North  Carolina.  — Mayo  v.  Jones, 
78  N.  C.  402. 

Pennsylvania.  —  Landis  v.  Landis, 
I  Grant  "Cas.  248;  Grubbs  v.  McDon- 
ald, 91  Pa.  St.  236;  Werstler  v.  Cus- 
ter, 46  Pa.  St.  502. 

Tennessee.  — Frear  v.  Wuliams,  7 
Baxt.  550;  Key  v.  Holloway,  7  Baxt. 
575;  Ford  V.  Ford,  7  Humph.  92; 
Puryear  ?'.  Reese,  6  Coldw.  21. 

Virginia.  — 'WaWer-i  v.  Wallen,  107 
Va.  131,  57  S.  E.  596;  Hopkins  z'. 
Wampler,  108  Va.  705.  62  S.  E.  926. 
Wisconsin.  — WiW  of  Silverthorn, 
68  Wis.  372,  32  N.  W.  287  (dictum)  ; 
In  re  Cole's  Will,  40  Wis.  179,  5  N. 
W.  346 ;  Allen  v.  Griffin,  69  Wis.  529, 
35  N.  W.  21. 

Nature  of  Burden — The  burden 
on  the  proponent  has  been  said  to  be 
more  in  the  nature  of  ballast  than  of 
cargo.  It  is  just  enough  burden  to 
sail  with— 'HO  more.  Thompson  v. 
Davitte,  59  Ga.  472;  Credille  v.  Cre- 
dille, 123  Ga.  673,  SI  S.  E.  628. 

5.  Townshend  v.  Townshend,  7 
Gill  (Md.)   10. 

6.  Huff  V.  Huff,  41  Ga.  696. 

7.  McCuUoch  V.  Campbell,  49  Ark. 
367,  5  S.  W.  590;  Fee  V.  Taylor,  83 
kv.  259;  Milton  V.  Hunter,  13  Bush 
(Ky.)  163;  Woodford  v.  Buckner,  23 
Kv.  L.  Rep.  627,  63  S.  W.  617;  Hen- 
ning  V.  Stevenson,  118  Ky.  318,  80 
S  W.  1135;  Boone  v.  Ritchie,  21  Ky. 
L.  Rep.  864,  53  S.  W.  518. 
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inequitable  provisions  are  explained  by  it.*  There  are,  however, 
authorities  to  the  effect  that  no  conclusion  of  law  affecting  the 
burden  of  proof  arises  from  the  disposition  made  of  the  estate.^ 

d.  Incomplete  Will.  —  The  presumption  is  against  an  unfinished 
Vv^ill  which  is  set  up  in  lieu  of  one  duly  executed.^" 

e.  Holographic  Will.  —  It  is  presumed,  prima  facie,  that  a  will 
wholly  written  by  the  testator  was  prepared  at  a  time  when  he 
was  mentally  capable  of  disposing  of  his  estate." 

f.  Will  in  Favor  of  Scrivener.  —  If  a  will  is  in  favor  of  the  per- 
son who  prepared  it  he  must  show,  beyond  a  reasonable  doubt,  that 
the  testator  was  competent.^^  The  rule  stated  in  the  note  has  no 
application  where  the  beneficiary  would  have  been  entitled  to  a 
large  share  of  the  estate  if  there  had  been  no  will.^^ 

g.  Insane  Delusion.  —  If  the  general  sanity  of  the  testator  is 
not  challenged  the  burden  is  upon  the  contestants  who  allege  an 
insane  delusion  upon  a  single  matter,"  and  is  said  to  be  heavier 
than  where  general  infirmity  is  claimed.^^ 

h.  Weight  of  Presumption.  —  The  presumption  does  not  always 
dispense  with  the  production  of  prima  facie  evidence  of  sanity  in 
proving  a  will  in  the  probate  court.     It  is  probably  the  general 


Manner    of    Revocation —  The 

manner  in  which  a  will  has  been 
mutilated  may  raise  the  presumption 
that  the  testator  had  capacity  to  re- 
voke it.  In  re  Estate  of  Jones,  2 
Ohio  Dec.  404   (probate  court). 

"  Where  the  Will  Is  Unreason- 
able in  Its  Provisions  and  incon- 
sistent with  the  duties  of  the  testator 
with  reference  to  his  property  and 
family,  this  of  itself  will  impose  up- 
on those  claiming  under  the  instru- 
ment the  necessity  of  giving  some 
reasonable  explanation  of  the  un- 
natural character  of  the  will,  or,  at 
least,  of  showing  that  its  character 
is  not  the  offspring  of  mental  defect, 
obliquity  or  perversion."  Mullen  v. 
McKeon,  25  R.  I.  305,  55  Atl.  747; 
Lancaster  v.  Allen,  26  R.  I.  170,  58 
Atl.  638. 

8.  H'arrel  v.  Harrel,  i  Duv.  (Ky.) 
203;  Boyd  V.  Boyd,  66  Pa.  St.  283; 
Cuthbertson's  Appeal,  97  Pa.  St.  163. 

The  will  may  contain  such  expla- 
nations as  will  remove  the  burden  it 
would  otherwise  cast  upon  the  pro- 
ponent. Lancaster  v.  Alden,  26  R.  L 
170,  58  Atl.  638. 

9.  Knox  V.  Knox,  95  Ala.  495,  11 
So.  125,  36  Am.  St.  Rep.  235 ;  Henry 
V.  Hall,  106  Ala.  84,  17  So.  187;  Gar- 
rison V.  Executors,  15  N.  J.  Eq.  266, 
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283;  Deas  V.  Wandell,  3  Thomp.  & 
C.   (N.  Y.)    128. 

10.  Blewitt  V.  Blewitt,  4  Hagg. 
Ecc.    (Eng.)    410. 

11.  Temple  v.  Temple,  I  Hen.  & 
M.  (Va.)  476;  Wallen  v.  Wallen, 
107  Va.  131,  57  S,  E.  596. 

12.  McDaniel  v.  Crosby,  19  Ark. 
533;  Breed  v.  Pratt,  18  Pick  (Mass.) 

115- 

Hule  Stated. —  "  Where  the  testa- 
tor is  shown  to  be  of  weak  mind, 
without  regard  to  the  cause  or  causes 
from  which  that  weakness  has  arisen, 
though  it  be  not  sufficient  in  itself 
to  destroy  testamentary  capacity,  and 
the  person  by  whom,  or  under  whose 
advice,  the  will  has  been  written,  be- 
ing a  stranger  to  the  testator's  blood, 
receives  a  legacy  or  bequest,  large  as 
compared  to  the  testator's  estate,  the 
burden  of  proof  shifts  from  the  con- 
testants to  the  proponent  of  the  will." 
Caldwell  V.  Anderson,  104  Pa.  St. 
199. 

13.  Caldwell  v.  Anderson,  104  Pa. 
St.   199. 

14.  Fothergill  v.  Fothergill,  129 
Iowa  93,  105  N.  W.  S77 ;  Jones  v. 
Collins,  94  Md.  403,  51  Atl.  398. 

15.  Barber's  Appeal,  63  Conn.  393, 
27  Atl.  973;  Mullins  V.  Cottrell,  41 
Miss.  291 ;  In  re  White's  Will,  52 
Hun  613,  5  N.  Y.  Supp.  295,  121  N. 


WILLS. 


271 


custom  to  interrogate  the  subscribing  witnesses  on  that  question 
But  this  is  unnecessary  in  the  absence  of  anything  to  overcome  the 
presumption  of  sanity  -  which  is  of  sufficient  effect    m  connection 
S  formal  proof  of  the  will,  to  cast  the  burden  on  the  contestant. 
IV  must  be  o'vercome.  not  by  doubtful    but  by  P-^ivC'. -^^f- ^ 
It  can  only  be  overcome  by  a  preponderance  of  the  evidence. 


Y  406,  26  N.  E.  909  (no  particular 
expression  made  concerning  burden 
of  proof  by  the  court  of  appeals). 

16.  Kentucky.  —  Hawkins  v. 
Grimes,  13  B.  Mon.  257;  Milton  v. 
Hunter,  13  Bush  163. 

Missouri.  —  Southworth  v.  boutn- 
worth,  173  Mo.  59.  73  S.  W.  129; 
Benoist  v.  Murrin,  58  Mo.  307 ;  Nor- 
ton V.   Paxton,   no  Mo.  456,   I9   is. 

W.  807.  „  ^., 

New  Hampshire.  — y?itten  v.   Ui- 

ley,  67  N.  H.  520,  42  Atl.  47 ;  Board- 
man  V  Woodman,  47  N.  H.  120,  132; 
Hardy  v.  Merrill,  56  N.  H.  227 ;  Per- 
kins V.  Perkins,  39  N.  H.  163 ;  Whit- 
man v.  Moray,  63  N.  H.  448,  2  Atl. 

Method    of    Procedure. —  "  The 

propounders  may,  if  they  see  proper 
rest  their  case  on  the  statutory  proof 
of    due    execution,    and    if    the    will 
be   rational   and   the   contestants   in- 
troduce   no   proof   tending   to    rebut 
the  presumption  of  sanity  on  the  part 
of  the  testator,  the   issue   raised   on 
this  question  by  the  law  will  usually 
be    decided    in     their     favor.     It    is 
usual  and  proper  to  interrogate  the 
subscribing  witnesses  on  this  subject, 
and  while  this  may  be  done  without 
subjecting   the   propounders    to    the 
necessity    of     introducing     all     their 
proof  in  advance  of  an  attack  by  the 
contestants,   it  is   not   absolutely   es- 
sential in  all  cases;  and  when  there 
is  no  proof  on  the  question  of  san- 
ity,   or    where    the    evidence    leaves 
that  question  in  doubt,  the  jury  may 
resolve  that  doubt  by  acting  on  the 
legal  presumption."     Milton  v.  Hun 
ter,  13  Bush   (Ky.)    163. 

17.  A  lab  a  m  a.  —  O  Donnell  v. 
Rodiger,  76  Ala.  222. 

lozm.  —  In  re  Hull's  Will,  117 
Iowa  738,  89  N.  W.  979;  In  re  Duna- 
hugh's  Will,  130  Iowa  692,  107  N.  W. 

925. 

Mississippi.  — Vryn^   v.   Banks,   32 

Miss.   292.  . 

New  Hampshire.  —  Perkins  v.  Per- 
kins, 39  N.  H.  163. 


Pennsylvania.  —  Newhard  f. 
Yundt,  132  Pa.  St.  324.  i9  Atl.  2^; 
Landis  v.  Landis,  i  Grant  Cas.  248. 

Tennessee.- Barter  v.  Thompson, 

8  Baxt.  508.  , 

18.     Delaware.  —  Cordrey  v.  Lord- 

rey,  i  Houst.  269. 

///mo;V.  — Baker  v.  Baker,  202  111. 

595  67  N.  E.  410;  V/aters  v.  Waters, 

222  111.  26,  78  N.  E.  I. 

Kentucky.- Vet  v  Taylor,  83  K>. 

259 ;  Howat  v.  Howat,  19  Ky.  L.  Rep. 

756,  41   S.  W.  771-  ^     ,  o 

ilfar.v/anrf,.— Higgins  v.  Carlton,  28 

Md.  IIS,   142-  ,  o     .u 

MmoMH.  — Southworth   v.    boutn- 

worth,    173   Mo.    59,   72,    S.   W.    129; 
HoUon  V.  Cochran,  208  Mo.  314,  4io, 

106  S.   W.    1035. 

Pennsylvania.— ^er=>Vi&r  v.  Lus- 
ter, 46  Pa.  St.  502. 

Tennessee.  — Baritt  v.  Tnompson, 

8  Baxt.  508. 

Wisconsin.- In  re  Silverthorn  s 
Will.  68  Wis.  372.  2>2  N.  W.  287. 

Slight  Evidence,  in  addition  to 
that  required  to  admit  the  will  to 
probate,  will  make  out  a  prima  facie 
case  in  the  event  of  a  contest.  In  re 
Johnson's  Estate,  152  Cal.  778,  93 
Pac.  1015.  ,  ,  ^ 

19.  Grubbs  v.  McDonald,  91  Pa. 
St  236;  Palmer's  Estate,  219  Pa. 
St.  303,  68  Atl.  710. 

20      Estate    of    Nelson,     132    Cal. 

182.  64  Pac.  294.  ^    „       .  , 

Presumption  Without  Special 
Force.  — "We  do  not  think  that  the 
presumption  of  sanity  in  a  case 
in  which  a  will  is  contested  has  any 
greater  force  than  any  other  rebut- 
table or  disputable  presumption  of 
law  has  in  any  ordinary  civil  case. 
When  such  presumptions  are  over- 
come by  evidence  the  conflicting  evi- 
dence on  the  question  of  fact  is  to 
be  weighed  and  a  verdict  rendered 
in  favor  of  the  party  whose  proofs 
nave  most  weight ;  and  the  presump- 
tion is  of  value  only  as  it  has  pro- 
bative force,  except  it  be  that  on  the 
entire   case   the   evidence   is   equally 
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{.  Continuance  of  Presumption.  —  The  presumption  of  testator's 
sanity  continues  during  the  whole  case,  and  may  resolve  the  doubt 
arising  from  the  testimony.^i 

j.  Conditional  Presumption.  —  A  qualified  presumption  in  favor 
of  testator's  sanity  has  been  recognized,  as  \v^here  the  will  was 
executed  long  prior  to  death  and  while  in  good  health.  But  this 
rule  cannot  be  applied  in  aid  of  a  pleading  where  the  facts  are  not 
alleged ;  though  the  presumption  mav  exist  it  is  not  strong  enough 
to  dispense  with  an  allegation  that  testator  was  of  sound  mind.^^ 

k.  Habitual  Inebriety.  —  The  accustomed  inebriety  of  a  testator 
does  not  repel  the  presumption  that  he  executed  the  will  when  he 
was  competent.-^'  If  a  general  derangement  has  resulted  from  the 
use  of  intoxicants  the  burden  of  showing  a  disposing  state  of  mind 
may  be  upon  the  proponent  though  testator  was  not  continually 
deranged.^* 

I  Mental  State  Affected  by  Physical.  — The  burden  is  not 
shifted  to  the  proponent  in  states  where  it  usually  rests  on  the 
contestant  by  proof  that  testator  had  occasional  fits  or  aberrations 
of  mind  in  consequence  of  physical  suffering.     There  is  no  pre- 


balanced,  in  which  event  the  arbi- 
trary power  of  the  presumption  of 
law  will  settle  the  issue  in  favor  of 
the  proponent."  Bims  v.  Collier,  69 
Ark.  24s,  62  S.  W.  593. 

Nature  of  Presumption.  _  «  The 
presumption  of  sanity  is  not  in  it- 
self evidence,  but  it  may  serve  the 
purpose  and  supply  the  place  of  evi- 
dence in  setting  up  something  which 
must  be  overcom.e  by  proof  to  the 
contrary."  Hence  the  presumption 
of  sanity  must  be  considered  in  con- 
nection with  the  evidence.  Sturde- 
vant's  Appeal,  71  Conn.  392,  42  Atl. 
70.  See  Encyc.  of  Ev.  Vol.  IX,  p. 
888. 

21.  Egbers  v.  Egbers,  177  111.  82, 
52  N.  E.  285;  Hawkins  z:  Grimes, 
13  B.  Men.  (Ky.)  257;  Milton  v. 
Hunter,  13  Bush  (Ky.)  163;  Hopkins 
z:  Wampler,  108  Va.  705,  62  S.  E. 
926. 

22.  Beaubien  v.  Cicotte,  8  Mich.  9. 

23.  Delazvare.  —  Duffield  v. 
Roberson,  2  Har.  375. 

Kentucky.  —  Harper's  Will,  4  Bibb 
244. 

NezJi)  Jersey.  —  Lee's  Will,  46  N.  J. 
Eq.  193,  18  Atl.  525;  Koegel  v.  Egner, 
54  N.  J.  Eq.  623.  35  Atl.  394;  Elkin- 
ton  V.  Brick,  44  N.  J.  Eq.  154,  15  Atl. 
391,  I  L.  R.  A.  161. 

Nczv  York.  — ■  Lewis  v.  Jones.  50 
Barb.  645,  669;  In   re    Sutherland's 
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Will.  28  Misc.  424,  59  N.  Y.  Supp 
989;  Gardner  v.  Gardner,  22  Wend. 
526,  34  Am..  Dec.  340. 

Pennsylvania.  —  Starrett   v.    Doug- 
lass. 2  Yeates  46. 

South    Carolina.  —  Black    v.    Ellis, 
3    Hill    L.   68. 

No    Presumption If    it    is    not 

shown  that  fixed  mental  disease  re- 
sulted to  the  testator  from  his  habit- 
ual and  excessive  use  of  intoxicants, 
no  presumption  to  that  effect  arises 
either  from  the  proof  of  his  habits 
or  from  such  proof  coupled  with 
proof  that  he  attempted  to  commit 
suicide  and  eventually  did  so.  "  It 
is  established,  by  abundant  authority, 
that  inebriety,  though  long  continued 
and  resulting  occasionally  in  tem- 
porary insanity,  does  not  require 
proof  of  lucid  intervals  to  give  valid- 
ity to  the  acts  of  the  drunkard,  as 
is  required  where  general  insanity  is 
proved ;  consequently  where  habitual 
intoxication  is  shown  there  will  be 
no  presumption  that  incapacitating 
drunkenness  existed  at  the  time  of 
making  the  will.  Such  a  condition 
at  that  time  must  affirmatively  ap- 
pear or  the  presumption  of  capacity 
will  prevail."  Koegel  v.  Egner,  54 
N.  J.  Eq.  623,  35  Atl.  394 ;  Lee's  Will, 
46  N.  J.  Eq.  193.  18  Atl.  525. 

24.     Cochran's  Will,  i  T.  B.  Mon. 
(Ky.)  264,  15  Am.  Dec.  116. 
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sumption  of  the  continuance  of  such  a  condition,  whatever  may  be 
its  cause.2^  Hence  the  contestant  must  show  that  the  will  was 
executed  while  deceased  was  afflicted  with  a  temporary  derange- 
ment of  his  mindr*"'  There  is  not  entire  unanimity  on  this  point 
if  the  mind  has  in  fact  been  affected  by  a  disease  of  the  body." 
Impaired  vision  does  not  shift  the  burden  of  proof.^^ 

m.  Apprehensions  as  to  Result  of  Operation.— A  nervous  con^ 
dition  growing  out  of  apprehensions  concerning  the  result  of  a 
surgical  operation  about  to  be  performed  does  not  overcome  the 
presumption   of   mental   capacity .^^ 

n.  Effect  of  Suicide.  — Isehher  an  affirmative  nor  negative  in- 
ference is  to  be  drawn  from  the  mere  fact  of  testator's  death  by 
suicide.  It  is  not  to  be  inferred  that  because  a  man  has  acted 
contrary  to  reason  that  he  was  without  reason.^"  Though  suicide 
is  the  result  of  insanity  the  presumption  does  not  follow  that  the 
testator  was  insane  a  short  time  prior  to  the  commission  of  the 
suicidal  act.^^ 

o.  Rule  Affected  by  Testator's  Condition.  — ^rom  the  pro- 
ponent's showing  it  may  appear  that  the  testator's  condition  was 
such  as  to  put  the  burden  of  proof  of  sanity  on  proponent,"^  or  the 
circumstances  surrounding  him  and  the  beneficiaries  under  the  will 
may  require  clear  proof  of  sanity. ^^ 

p.  Proof  of  Will  in  Common  Form.  —  A  distinction  is  made  in 
some  cases  where  the  proof  of  the  will  is  in  common  form.  In  such 
a  proceeding  the  probate  judge  acts  for  all  the  parties,  and  the 
proceeding  is  in  rem,  and  he  should  require  proof  of  the  testator's 

25.  O'Donnell  v.  Rodiger,  76  Ala.  623,  35  Atl.  394;  Roche  v.  Nason  185 
222;  Brown  v.  Riggin,  94  111.  560;  N-  Y.  128,  77  N  E  1007  105  App- 
Taylor   v.    Pegram,    151    HI.    106.   37       ^':,  ^56,  93  N-  Y.  Supp.  565. 

N.   E.  837;   Trish  V.   Newell.  62  III.  ,31.     Succession    of     Bey,    46     La. 

196     14    Am     Rep.    79;    Kirsher    ..  1^^;  7g\,^t',ati^^!:  Mere    Compli- 

Kirsher,  120  Iowa  337,  94  N   W.  846.  ^^^^^   ^j^j^   statutory   requirements   is 

26.  Blake  z-.  Rourke  74  Iowa  519,  ,^q^  sufficient  in  the  case  of  an  aged, 
38  N.  W.  392;  In  ;t  Lyddys  Will,  ignorant  testator  wholly  swayed  by 
53  Hun  629,  5  N.  Y.  Supp.  636,  4  N.  passion  and  prejudice  and  exposed  to 
Y.  Supp.  468;  Clark  s  Heirs  v.  Ellis.  ji-fl^gnce  In  such  a  case  the  bur- ' 
9  Or.  128;  McMasters  v.  Blair,  29  ^^^^  j^,  sjijfted,  and  proponent  must 
Pa.  St.  298.  show    that    the    testator's    mind    ac- 

27.  In  re  Coughlin's  Will,  68  N.  companied  the  will.  Van  Pelt  ly 
J.  Eq.  582,  59  Atl.  879.  Van    Pelt,    30    Barb.     (N.    Y.)     134. 

28.  Ross  V.  Ross  (Iowa),  117  N.  Other  cases  in  New  York  put  the 
W.   1105.  burden   upon   the   proponent   regard- 

29.  Linton's  Appeal,  104  Pa.  St.  less  of  special  circumstances.  Sec 
228.  Kingsley  v.  Blanchard,  60  Barb.   (N. 

30.  Duflield  v.  Morris,  2  Ilar.  Y.)  317;  Roche  v.  Nason,  185  N.  Y. 
(Del.)  375;  Brashears  v.  Orme,  93  12S,  77  N.  E.  1007,  105  App.  Div. 
Md.    442,    49    Atl.    G20;    Holton    v.  256,  93  N.  Y.  Supp  565. 

Cochran,  208  Mo.  314,  425,  106  S.  W.  33.     Morrison   v.    Smith,   3   Bradf. 

1035;  Koegcl  V.  Egner,  54  N.  J.  Eq.       Sur.   (N.  Y.)   2aj. 
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capacity.^*     Proof  in  such  form  casts  upon  the  caveators  the  burden 
of  showing  incapacity.^^ 

q.  Presumption  Does  Not  Affect  Burden  of  Proof.  —  In  some 
states  the  presumption  does  not  affect  the  burden  of  proof.  The 
proponent  occupies  the  position  of  plaintiff  and  must  sustain  his 
contention.*" 


34.  Mavo  V.  Jones,  78  N.  C.  402. 

35.  In  're  Burns'  Will,  121  N.  C. 
336.  28  S.  E.  519.      ^ 

36.  California.  — 'Estate  of  Motz, 
136  Cal.  558,  69  Pac.  294;  Estate  of 
Latour,  140  Cal.  414,  73  Pac.  1070, 
74  Pac.  441 ;  In  re  Dolbeer's  Estate, 
149  Cal.  227,  86  Pac.  695. 

Georgia.  —  Credille  v.  Credille,  123 
Ga.  673.  51  S.  E.  628. 

Massachusetts.  —  Phelps  v.  Hart- 
well,  I  Mass.  71 ;  Crowninshield  v. 
Crowninshield,  2  Gray  524.  But 
compare  Brooks  f.  Barrett.  7  Pick. 
94,  distinguished  and  disapproved  in 
the  first  case. 

Missouri.  —  Norton  v.  Paxton,  no 
Mo.  456,  19  S.  W.  807;  Elliott  V. 
Welby,  13  Mo.  App.  19. 

Nebraska.  —  Murry  v.  Hennessey, 
48  Neb.  608,  67  N.  W.  470. 

New  York.  —  Delafield  v.  Parish, 
25  N.  Y.  9;  Roche  v.  Nason,  185  N. 
Y.  128,  77  N.  E.  1007,  105  x\pp.  Div. 
256,  93  N.  Y.  Supp.  565- 

Oregon.  —  Chrisman  v.  Chrisman, 
16  Or.  127,  18  Pac.  6.  See  generally, 
article  "  Burden  of.  Proof,"  Vol.  H, 

p.  773- 

Eeason  of  the  Rule —  "  The  party 

offering  the  will  for  probate  says,  in 
effect,  this  instrument  was  executed 
with  the  requisite  formalities  by  one 
of  full  age  and  of  sound  mind,  and 
he  must  prove  it ;  and  this  is  to  be 
done,  not  by  showing  merely  that 
the  instrument  was  in  writing,  that 
it  bears  the  signature  of  the  deceased, 
and  that  it  was  attested  in  his 
presence  by  three  witnesses;  but  also 
that  it  was  signed  by  one  capable  of 
being  a  testator,  one  to  whom  the 
law  had  given  the  power  of  making 
disposition  of  his  property  by  will. 
This  is  the  doctrine  of  the  earliest 
cases  upon  the  subject  in  our  re- 
ports. Phelps  V.  Hartwell,  i  Mass. 
71.  It  was  there  argued  by  the  ap- 
pellees that  the  burden  of  proof  was 
with    the    appellants,    opposing    the 
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will,  and  that  it  was  incumbent  on 
them  to  show  that  the  testator  was 
not  of  sound  mind  at  the  time  of  the 
making  of  the  will.  '  But  the  whole 
court  held  that  the  rule  was  the  same 
in  this  case  as  in  all  others.  The 
burden  of  proof  is  always  with  those 
who  take  the  affirmative  in  plead- 
ing. Here  the  appellees  have  the 
affirmative,  and  must  therefore  pro- 
duce reasonable  and  satisfactory  evi- 
dence to  the  jury  that  the  testator 
was  sane  at  the  time  of  making  the 
will.' "  Blaney  v.  Sargent,  i  Mass. 
335,  is  to  the  same  effect.  "  These 
cases  but  recognize  and  confirm  a 
familiar  and  well  settled  rule  of 
pleading,  as  of  logic,  that  he  who 
affirms  the  existence  of  a  given  state 
of  facts  must  prove  it."  Crowning- 
shield  V.  Crowningshield,  2  Gray 
(Mass.)  524.  Brooks  v.  Barnett,  7 
Pick.  (Mass.)  94,  is  disapproved  in 
so  far  as  it  is  out  of  harmony  with 
this  and  the  earlier  cases  referred 
to. 

The  English  Rule  is  based  on  like 
reasoning.  "  If  the  party  upon  whom 
the  burden  of  proof  of  any  fact  lies, 
either  upon  his  own  case,  where 
there  is  no  conflicting  testimony,  or 
upon  the  balance  of  the  evidence, 
fails  to  satisfy  the  tribunal  of  the 
truth  of  the  proposition  which  he 
has  to  maintain,  he  must  fail  in  his 
suit;  and  in  a  court  of  probate,  where 
the  onus  probandi  most  undoubtedly 
lies  upon  the  party  propounding  the 
will,  if  the  conscience  of  the  judge, 
upon  a  careful  and  accurate  con- 
sideration of  all  the  evidence  on  both 
sides,  is  not  judicially  satisfied  that 
the  paper  in  question  does  contain 
the  last  will  and  testament  of  the 
deceased,  the  court  is  bound  to 
pronounce  its  opinion  that  the  instru- 
ment is  not  entitled  to  probate." 
Baker  v.  Batt,  2  Moore  P.  C.  317. 
12  Eng.  Reprint  1026;  Smee  v.  Smee, 
h.   R.   5   Prob.   Div.   84;    Sutton   v. 
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r  Presumption  Denied. -In  many  cases  the  presumption  of 
sanity  is  held  not  to  be  applicable  in  favor  of  wills  and  the  burden 
of  esLblish  ng  competency  is  on  the  proponent.-     In  others,  though 


Sadler,  3  C.  B.  N.  S.  87.  26  L.  J. 
C  P  284;  WalHs  V.  Hodgeson,  2 
Atk  56  (will  of  real  estate  in  which 
infants  were  interested);  Harwood 
V.  Baker.  3  Moore  P.  C.  282,  13  Eng. 
Reprint   117.  .         . 

In  New  York   the   same   view   is 
held.     Delafield  v.  Parish,  25  N.^^Y.  9. 

In  Virginia  it  is  said:  ihe 
onus  probandi  is  upon  the  party  who 
seeks  to  set  up  the  instrument  in 
question,  and  this  from  the  fact  that 
the  propounder  alleges  that  the  paper 
offered  for  probate  is  the  true  will 
of  a  free  and  capable  testator,  and 
hence  it  devolves  upon  him  to  make 
good  his  allegation  (that  is,  to  prove 
by  competent  testimony  that  the  in- 
strument is  what  it  purports  to  be), 
for  in  every  such  case  the  conscience 
of  the  court  is  to  be  satisfied,  and 
nothing  short  of  clear  and  convincing 
evidence  will  suffice."  Tucker  v. 
Sandidge,  85  Va.  546,  8  S.  E.  650; 
Gray  v.  Rumrill,  101  Va.  50?,  44  ^• 

E.  697.  ,         ^  .0      * 

Presumption  and  Burden  of  Proof. 

"  Nor   does  the  existence  of  a  gen- 
eral presumption  that  men  are  sane 
change  the  burden  of  proof.     It  may 
stand  in  the  stead  of  proof;   it  may 
make  a  prmia  facie  case;  where  the 
question   of    sanity    is    made    it   may 
make    necessary    greater    weight    of 
evidence    in  him    who    seeks   to   im- 
peach it;  but  it  does  not  change  the 
burden  of  proof.     But  when  the  evi- 
dence is  in,  on  the  one  side  and  the 
other,    the    issue    still    continues    as 
before,    and    he    to    whose    case    the 
proof    of    such    sanity    is    necessary 
has    the   burden."     Crowninshield   v. 
Crowninshield,  2  Gray   (Mass.)   524- 
37.    England.  —  Harwood       v. 
Baker,  3  Moore  P.  C.  282,   13  Eng- 
Hsh  Reprint  117;  Boughton  z'.  Knight, 
L    R.  3  P.  &  D-  64;  Smee  v.  Smee, 
L    R    5  P    D-  84;   Sutton  v.  Sadler, 
3'c.'b.    (N.   S.)    87,  26  L.  J.  C.  P. 
284;  Harris  v.  Ingledew,  3  P-  Wms. 
91 ;  Barry  v.  Butlin,  i  Curt.  Ecc.  637, 
2  Moore  P.  C.  480,  12  Eng.  Reprint 
1089 ;  Browning  v.  Budd,  6  Moore  P. 
C.  430,  13  Eng.  Reprint  749- 


Canada.  —  Currie  v.  Currie.  24 
Can.  Sup.  712;  In  re  Harrison's  Will, 
30  N.  Bruns.  164. 

Connecticut.  —  Knox's  Appeal  2b 
Conn  20 ;  Comstock  v.  Hadlyme  Ecc. 
Soc.  8  Conn.  254,  20  Am.  Dec.  100. 

Georgia.  —  Wetter  v.  Habersham, 
66  Ga.  193 ;  Evans  v.  Arnold.  52  Ga. 
169;  Credille  v.  Credille,  123  Ga.  673, 
51  S.  E.  628. 

/itrf/ona.  —  Steinkuehler  v.   Wemp- 

ner.  169  Ind.  154,  81  N.  E.  482,  15 
L  R  A.  (N.  S.)  673;  McReynolds 
V.  Smith,  86  N.  E.  1009  (if  propon- 
ents are  met  with  a  challenge  before 
jurisdiction  taken). 

Kentucky.  —  Johnson  v.  Stivers, 
95  Ky.  128,  23  S.  W.  957- 

Maine.  —  Gerrish  v.  Nason,  22  Me. 
438;  Barnes  v.  Barnes,  66  Me.  286; 
Cilley  V.  Cilley,  34  Me.  162;  In  re 
Chandler's  Will,  102  Me.  72,  87,  66 
Atl.    215;    In    re   Thomson,    92    Me. 

563.  43  Atl.  51 1- 

Massachusetts.  —  Phelps  v.  Hart- 
well,  I  Mass.  71;  Crowninshield  v. 
Crowninshield,  2  Gray  524  (the  tes- 
tator was  under  guardianship  as  an 
insane  person)  ;  Fulton  v.  Umbehend, 
182  Mass.  487,  65  N.  E.  829. 

Michigan.  —  Beaubien  v.  Cicotte, 
8  Mich  9;  Taff  v.  Hosmer,  14  Mich. 
309;  Aikin  V.  Weckerly,  19  Mich- 
482 ;  McKinnis  v.  Kempsey,  27  Mich. 
363;  Prentis  V.  Bates,  93  Mich.  234, 
53  N.  W.  153,  17  L.  R.  A.  494.  modi- 
fying a  former  opinion  in  the  same 
case,  88  Mich.  567,  50  N.  W.  637; 
In  re  Mansbach's  Estate,  150  Mich. 
348,  114  N.  W.  65;  Buxton  V.  Emery, 
139  Mich.  341,  102  N.  W  948; 
Moriarty  v.  Moriarty,  108  Mich.  249, 

65   N.   W.  964-  ,       ,,,.„ 

Minnesota.  — Layman  s  Will,  40 
Minn.  371,  42  N.  W.  286  (the  statute 
explicitly  requires  proof  of  sanity 
whether  there  be  a  contest  or  not). 
Mississippi.  — Trucker  v.  White- 
head, 59  Miss.  594;  Sheehan  v. 
Kearney,  21  So.  41,  35  E.  R.  A. 
102  (by  virtue  of  statute). 

Missouri. -'Uniott  v.  Welby,  13 
Mo.  App.  19;  Jones  v.  Roberts,  37 
Mo.  App.  163 ;  Benoist  v.  Murrin,  58 
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the  presumption  be  not  denied,  the  effect  given  it  is  insufficient  to 
change  the  burden  of  proof  on  the  whole  case.^^     In  New  York 


Mo.  307,  322;  Norton  v.  Paxton,  no 
Mo.  456,  19  S.  \V.  807. 

Nebraska.  —  Murry  v.  Hennessey, 
48  Neb.  608.  67  N.  W.  470;  See- 
brock  V.  Fedavva,  30  Neb.  424,  46  N. 
W.  650. 

Nezv  York.  —  Kingsley  v.  Blan- 
chard,  60  Barb.  317;  Delafield  v. 
Parish,  25  N.  Y.  9;  Ramsdell  v. 
Viele,  6  Dem.  244. 

Ohio.  —  In  re  Estate  of  Ludlow,  6 
Ohio    Dec.    106. 

Texas.  —  Prather  i\  McClelland 
(Tex.  Civ.  App.),  26  S.  W.  657; 
Renn  v.  Samos,  33  Tex.  760;  Beazley 
V.  Denson,  40  Tex.  416. 

Vermont.  —  Williams  v.  Robinson, 
42  Vt.  658,  I  Am.  Rep.  359;  Denny 
V.  Pinney's  Heirs,  60  Vt.  524.  12  Atl. 
108. 

Virginia.  —  Grav  v.  Rumrill,  loi 
Va.  507,  44  S.  E.  697;  Riddell  v. 
Johnson.  26  Gratt.   152. 

Washington.  —  In  re  Baldwin's 
Estate,  13  Wash.  666.  43  Pac.  934. 

West  Virginia.  —  McMechen  v. 
McMechen.   17  W.  Va.  683. 

Wisconsin.  —  Will  of  Silverthorn, 
68  \Ms.  372,  Z2  N.  W.  287   (obiter). 

Reasons  for  the  Distinction  Be- 
tween Presumptions  as  to  Deeds  and 
Wills —  "  There  are  strong  reasons 
why  the  same  presumption  as  to 
sanity  should  not  attach  to  wills  as 
to  deeds  and  ordinary  contracts. 
Wills  are  supposed  to  be  made  iti 
extremis.  In  point  of  fact,  a  large 
proportion  of  them  are  made  when 
the  mind  is  to  some  extent  enfeebled 
by  sickness  or  old  age.  It  is  for 
this  reason  that  the  execution  of 
the  will  and  the  proof  of  its  execu- 
tion are  invested  with  more  solemn- 
ity, the  statute  requiring  it  to  be  at- 
tested hy  three  or  more  competent 
witnesses,  making  void  all  beneficial 
devices,  legacies  or  gifts  to  such  in- 
terested witnesses,  and  requiring  the 
presence  of  the  three  in  probate 
court  for  its  proof."  Crowninshield 
V.  Crowninshield,  2  Gray  (Mass.) 
524;  Delafield  v.  Parish,  25  N.  Y.  9. 

"  The  General  Rule  of  Law  un- 
doubtedly is  that  one  is  presumed 
sane  until  the  contrary  is  shown,  and 


this  may  also  be  said  of  the  rule 
that  he  who  holds  the  affirmative  of 
a  proposition  must  prove  his  asser- 
tion. But  when  one  comes  into  a 
court  of  justice  to  give  the  property 
of  a  deceased  person  a  different 
direction  from  that  given  by  the  law, 
he  takes  upon  himself  to  prove  all 
the  conditions  on  which  his  right 
depends."  Evans  v.  Arnold,  52  Ga. 
169. 

The  General  Presumption  in  Favor 
of  Competency  is  weakened  by  the 
nature  of  the  instrument  and  the 
fact  that  it  may  divest  persons  of 
rights  which,  but  for  it,  would  ac- 
crue to  them  under  statutes.  Evans 
V.  Arnold,  52  Ga.  169;  Gerrish  v. 
Nason,  22  Me.  438 ;  Crowninshield  v. 
Crowninshield.  2  Gray  (Mass.)  524; 
Delafield  v.   Parish,  25  N.  Y.  9. 

38.  Massachusetts.  —  Baxter  v. 
Abbott,  7  Gray  71,  overruling  a  dic- 
tum to  the  contrary  in  Crowninshield 
V.  Crowninshield,  2  Gray  524; 
Richardson  v.  Bly,  181  Mass.  97,  63 
N.  E.  3;  Brooks  z'.  Barrett,  7  Pick. 
94- 

Michigan.  —  McGinnis  <'.  Kempsey, 
2y   Mich.   363. 

Missouri.  —  Elliott  v.  Melby,  13 
Mo.  App.  19;  Jones  v.  Roberts,  ^7 
Mo.  App.  163;  Benoist  v.  Murrin,  58 
Mo.  307,  322. 

New  York.  —  Delafield  v.  Parish, 
25  N.  Y.  9;  In  re  Schreiber's  Will, 
112  App.  Div.  495,  98  N.  Y.  Supp. 
483. 

Oregon.  —  Chrisman  v.  Chrisman. 
16  Or.   127.  18  Pac.  6. 

Weight  To  Be  Given "Con- 
sidering the  existence  of  the  pre- 
sumption as  a  principle  to  operate 
subject  to  circumstances,  it  is  very 
clear  that  it  cannot  have  the  force 
of  an  independent  fact  to  serve  as  a 
substantial  make-weight  against 
counter-proof.  Because  if  it  could 
the  rule  of  law  which  casts  upon 
proponents  the  necessity  of  showing 
the  testator's  soundness  of  mind  by 
other  evidence  might  be  subverted. 
The  force  and  efficacy  of  the  pre- 
sumption will  vary  with  cases,  yet 
it    can    never    have    much    influence 
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the  cases  are  not  agreed  as  to  the  weight  to  be  given  the  presump- 
tion.^'* The  denial  of  the  presumption  is  sometimes  put  on  the 
ground  that  the  statute  requires  proof  in  the  court  of  original  juris- 
diction, though  there  be  no  contest/"  or  because  of  the  conditions 
on  which  a  will  may  be  made.*^  In  Montana  the  contestant  must 
file  his  grounds  and  sustain  them ;  hence  he  occupies  the  position 
of  plaintiff.''^  The  statute  must  be  given  effect  notwithstanding 
the  presumption  of  capacity ;  hence  in  the  first  instance  the  pro- 
ponent must  show  testator's  capacity."'"  There  is  not,  however, 
entire  agreement  on  this  point,  possibly  because  of  varying 
statutes.** 


when  the  issue  upon  the  testator's 
sanity  is  contested  in  the  usual  way, 
by  an  appeal  to  those  facts  which 
bear  upon  it.  And  whatever  force 
may  be  due  to  it  in  given  instances 
will  be  owing,  not  to  its  intrinsic 
weight  as  a  distinct  item  of  proof, 
but  to  its  operation  in  some  degree, 
more  or  less,  in  rendering  the  cir- 
cumstances adduced  to  prove  sanity 
more  persuasive."  McGinnis  v. 
Kempsey,  27  Mich.  363,  374. 

39.  In  re  Preston's  Will,  113  App. 
Div.  732,  99  N.  Y.  Supp.  312.  But 
it  has  been  held  under  the  code, 
which  provides  that  "  if  it  appears  to 
the  surrogate  that  the  will  was  duly 
executed  and  that  the  testator  at 
the  time  of  executing  it  v/as,  in  all 
respects,  competent  to  make  a  will," 
it  must  be  admitted,  that  the  pre- 
sumption arising  from  the  presenta- 
tion of  a  will  in  due  form  is  not 
sufficient  to  sustain  a  finding  of  tes- 
tator's competency.  The  provision  of 
the  code  is  equivalent  to  a  positive 
requirement  that  the  fact  of  com- 
petency must  be  established,  in  the 
first  instance,  by  the  proponents  of 
a  will.  This  is  usually  done  by  the 
subscribing  witnesses  (Miller  v. 
White,  5  Redf.  Sur.  320),  inasmuch 
as  the  proponent  has  the  affirmative 
of  the  issue  (Will  of  Cottrell,  95 
N.  Y.  329;  Matter  of  Freeman,  46 
Hun  458)  ;  and  unless  it  be  done 
probate  should  be  refused  (Good- 
win's Will,  95  App.  Div.  183.  88  N. 
Y.  Supp.  734).  Indeed,  if  there 
could  have  been  any  doubt  upon  the 
subject  it  was  removed  by  Matter 
of  Ramsdell,  16  N.  Y.  St.  281,  where 
probate  was  denied  upon  this  express 
ground,   and  the  decree  of  the  sur- 


rogate was  affirmed  by  the  late  Gen- 
eral Term  (3  Supp.  499)  which  in 
turn  was  affirmed  by  the  court  of  ap- 
peals in  117  N.  Y.  636,  22  N.  E.  1 130. 
And  to  the  same  effect  is  Goodwin's 
Will,  supra,  and  Kingsley  v.  Blanch- 
ard,  66  Barb.   (N.  Y.)  317. 

40.  Layman's  Will,  40  Minn.  371, 
42  N.  W.  286;  Seebrock  v.  Fedawa, 
30  Neb.  424,  46  N.  W.  650;  Rams- 
dell V.  Viele,  6  Dem.  (N.  Y.)  244; 
Beazley  v.  Denson,  40  Tex.  416 ;  Wil- 
liams V.  Robinson,  42  Vt.  658,  i  Am. 

Rep.   359- 

Statute  Inconsistent  With  Pre- 
sumption. —  The  requirement  that 
testators  shall  be  of  sound  mind 
changes  the  rule  in  favor  of  the  pre- 
sumption of  sanity.  Prather  v.  Mc- 
Clelland (Tex.  Civ.  App.),  26  S. 
W.  657;  McMechen  v.  McMechen,  17 
W.  Va.  683. 

41.  Knox's  Appeal,  26  Conn.  20 
(all  persons  of  sound   minds). 

42.  Farleigh  v.  Kelley,  28  Mont. 
421,  72  Pac.  756. 

43.  Harper  v.  Harper,  i  Thomp. 
&  C.  (N.  Y.)  351 ;  Ramsdell  v.  Viele, 
6  Dem.    (N.  Y.)    244. 

•  44.  In  Indiana  it  was  provided : 
Before  a  will  shall  be  probated  it 
shall  be  proven  by  one  or  more  of 
the  subscribing  witnesses,  etc.  The 
court  observed  :  "  This  contemplates 
no  more  than  due  proof  of  the 
formal  execution  of  the  will,  aixl 
clearly  means  that  when  such  proof 
is  made  the  will  shall  be  admitted 
to  probate.  It  certainly  does  not 
mean  that  in  advance  of  any  imputa- 
tion of  want  of  capacity,  or  of  a 
showing  of  the  presence  of  duress 
or  undue  influence,  the  proponent 
shall    give    evidence    of    sanity    and 
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(1.)  Rule  Not  Affected  by  Pleadings.  —  It  is  immaterial  to  the  appli- 
cation of  the  rule  that  the  petition  is  silent  concerning  the  testa- 
tor's competency.  The  general  statement  that  the  instrument  is 
the  last  will  of  deceased  is  all  that  is  necessary  for  petitioner  to 
allege.*^ 

(2.)  Waiver  of  Proof.   —  If  there  are  minor  heirs  the  duty  upon  pro- 
ponent of  establishing  the  validity  of  the  will  cannot  be  waived.*^ 

s.  Rule  on  Appeal.  —  On  an  appeal  from  the  order  of  the  court 
of  first  instance  the  proponent  has  the  laboring  oar/''  though  he 
has  the  advantage  of  the  prima  facie  case  made  by  the  probate 
proceeding.*®  It  is  otherwise  where  the  appeal  places  the  case 
on  the  docket  to  be  tried  as  an  original  proceeding.*'*  In  some 
cases  the  burden  is  upon  the  contestant  by  virtue  of  the  rule  that 
he  occupies  the  position  of  plaintiff.^''  In  others  the  contestant  has 
the  burden  because  of  the  presumption  of  sanity.^^ 

t.  In  Actions  To  Set  Will' Aside. — The  party  seeking  to  set 
aside  a  will  on  the  ground  of  the  testator's  incapacity  has  the  bur- 
den of  proof.^^ 


liberty  of  action."  Herbert  z'.  Ber- 
rier,  8i  Ind.  i.  This  seems  contrary 
to  Steinkuehler  v.  Wemper,  i6g  Ind. 
154,  8i  N.  E.  482,  15  L.  R.  A.  (N. 
S.)  673,  where  it  is  held  that  the 
proponent  must  show  capacity  be- 
cause he  seeks  to  bring  himself  with- 
in the  exception  to  the  statute.  It  is 
immaterial  that  there  are  no  formal 
pleadings. 

In  Tennessee  it  is  not  necessary, 
in  the  examination  of  the  witnesses 
as  to  the  due  execution  and  attesta- 
tion of  the  will  that  they  should  be 
examined  as  to  the  sanity  of  the  tes- 
tator. The  party  contesting  the 
validity  of  the  will  may  examine 
them  on  this  point.  The  general  bur- 
den of  the  issue  of  devisavit  vet 
non  is  upon  the  party  claiming  under 
the  will ;  but  upon  any  allegation  of 
want  of  capacity  in  a  testator,  it  is 
upon  the  contestant.  The  proponent 
has  the  right  to  open  and  close. 
Puryear  v.  Reese,  6  Coldw.  (Tenn.) 
21. 

45.  Seebrock  v.  Fedawa,  30  Neb. 
424,  46  N.  W.  650. 

46.  Seebrock  v.  Fedawa,  30  Neb. 
424,  46  N.  W.  650;  Williams  v. 
Robinson,  42   Vt.   658,    i    Am.    Rep. 

359. 

47.  Comstock  v.  Hadlyne,  8  Conn. 
254  (the  right  to  go  forward  is  sub- 
ject to  the  discretion  of  the  court) ; 
Brooks  V.  Barrett,  7  Pick.    (Mass.) 
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94;  Carl  V.  Gabel,  120  Mo.  283,  25 
S.  W.  214;  Murry  v.  Hennessey,  48 
Neb.  608.  67  N.  W.  470;  Seebrock 
V.  Fedawa,  30  Neb.  424,  46  N.  W. 
650. 

48.  Rathjens  v.  Merrill,  38  Wash. 
442,  80  Pac.  754. 

49.  Milton  v.  Hunter,  13  Bush 
(Ky.)    163. 

50.  Estate  of  Latour,  140  Cal. 
414,  73  Pac.  1070,  74  Pac.  441;  Es- 
tate of  Dole,  147  Cal.  188,  81  Pac. 
534;  Patten  v.  Cilley,  67  N.  H.  520, 
42  Atl.  47;  Prather  v.  McClelland 
(Tex.  Civ.  App.),  26  S.  W.  657; 
Beazley  v.  Denson,  40  Tex.  416; 
Renn  v.  Samos,  33  Tex.  760. 

51.  Copeland  v.  Copeland,  32  Ala. 
512;  Barlow  v.  Waters,  16  Ky.  L. 
Rep.  426.  28  S.  W.  785;  Brown  v. 
Ward,  53  :\I.d.  376.  See  Williams  v. 
Robinson,  42  Vt.  658,  i  Am.  St.  Rep. 

359. 

52.  Arkansas.  —  McDaniel  v. 
Crosby,  19  Ark.  533;  Jenkins  v.  To- 
bin,  31  Ark.  306. 

Indiana.  —  Young  v.  Miller,  145 
Ind.  652,  44  N.  E.  757;  Roller  v. 
Kling,  150  Ind.  159,  49  N.  E.  94^; 
Blough  V.  Parry,  144  Ind.  463,  40  N. 
E.  70,  43  N.  E.  560;  Turner  v.  Cook, 
36   Ind.   129. 

Kansas.  —  Rich  v.  Bowker,  25 
Kan.   6. 

Nezv  York.  —  McGown  v.  Under- 
bill,  IIS   App.   Div.   638,    loi    N.   Y. 
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u.  In  Collateral  Proceedings.  —  It  will  be  presumed  in  favor  of 
a  will  regularly  admitted  to  probate  and  offered  in  evidence  to  sus- 
tain title  to  land  that  it  was  executed  when  testator  was  sane.^^ 
In  England  the  competency  of  the  testator  must  be  proved  where 
the  title  to  land  is  involved.^* 

v.  Where  Insanity  SJioum  To  Have  Existed.  —  It  is  presumed 
that  a  person  shown  to  have  been  insane  continued  in  that  condi- 
tion, unless  it  was  the  effect  of  a  temporary  or  transitory  cause. 
The  burden  of  proof  is  upon  the  party  who  alleges  a  lucid  interval 
or  a  full  recovery. ^^  The  rule  is  the  same  where  the  adjudication 
of  lunacy  finds  that  the  lunatic  had  lucid  intervals.^® 


Supp.  313  (the  record  of  the  pro- 
bate is  made  by  statute  prima  facie 
evidence  of  the  validity  of  the  will). 

Oregon.  —  Greenwood  v.  Cline.  7 
Or.  17. 

Texas.  —  Renn  v.  Samos,  33  Tex. 
760. 

53.  Den  v.  Gibbons,  22  N.  J.  L. 
117,  51  Am.  Dec.  253;  Boylan  v. 
Meeker,  28  N.  J.  L.  274;. Howard  v. 
Moot,  64  N.  Y.  262;  Jackson  v. 
VanDusen,  5  Johns.  (N.  Y.)  144; 
Jones  7'.  Jones,  17  N.  Y.  Supp.  905, 
43  N.  Y.  St.  434;  Thompson  v.  Ky- 
ner,  65  Pa.  St.  368. 

54.  Sutton  V.  Sadler,  3  C.  B.  N. 
S.   (Eng.)  87,  26  L.  J.  C.  P.  284. 

55.  England.  —  Cartwright  V . 
Cartwright,  i  Phill.  oo;  Smith  v. 
Tebbitt,  L.  R.  I  P.  &  D.  398,  434- 

United  States.  —  Keely  v.  Moore, 
196  U.  S.  38,  aiHrming  22  App.  Cas. 
(D.   C.)   9. 

Alabama.  —  Saxon  v.  Whitaker, 
30  Ala.  237;  O'Donnell  v.  Rodiger, 
76  Ala.  222;  McBride  v.  Sullivan,  45 
So.  902. 

Delaware.  —  Duflfield  v.  Morris,  2 
Har.  375- 

Georgia.  — •  Griffin  v.  Griffin,  R.  M. 
Charlt.  217;  Terry  v.  Buffington,  11 
Ga.   337;    Lucas  v.    Parsons,  27   Ga. 

593-  . 

Illinois.  — '  James  White  Memorial 
Home  V.  Haeg,  204  III.  422,  68  N. 
E.   568. 

Indiana.  —  Kenworthy  v.  Wil- 
liams, 5  Ind.  375 ;  Rush  v.  Megee, 
36  Ind.  69 ;  Stevens  v.  Stevens,  127 
Ind.  560,  26  N.  E.  1078;  Harrison  v. 
Bishop,  131  Ind.  161,  30  N.  E.  1069; 
Roller  V.  Kling,  150  Ind.  159,  49  N. 
E.  948. 

Iowa.  —  Bever     v.     Spangler,     93 


Iowa  576,  601,  61  N.  W.  1072;  In  re 
Jones'  Estate,  130  Iowa  177,  106  N. 
W.  610. 

Louisiana.  —  Succession  of  Morere. 
114  La.  506,  38  So.  435- 

Maine.  —  Halley  v.  Webster,  21 
Me.  461. 

Massachusetts.  —  Breed  v.  Pratt, 
18   Pick.    lis. 

Missouri.  —  King  v.  Gilson,  191 
Mo.  307,  90  S.  W.  367- 

New  Jersey.  —  Whitenack  v.  Stry- 
ker,  2  N.  J.  Eq.  8;  Elkinton  v.  Brick, 
44  N.  J.  Eq.  154,  15  Atl.  391,  I  L. 
R.  A.  161. 

New  York.  —  Clark  v.  Fisher,  i 
Paige  171 ;  In  re  Lapham's  Will,  19 
Misc.  71,  44  N.  Y.  Supp.  90;  In  re 
Widmayer,  74  App.  Div.  336,  77  N. 
Y.  Supp.  663,  34  Misc.  439,  69  N.  Y. 
Supp.   1014. 

Pennsylvania.  —  Landis  v.  Landis, 
I  Grant  Cas.  248;  Grabill  v.  Barr, 
5  Pa.  St.  441 ;  Harden  v.  Hays,  9  Pa. 
St.  151 ;  Titlow  V.  Titlow,  54  Pa.  St. 
216;  Hoopes'  Estate,  174  Pa-  St.  373, 
34  Atl.  603. 

Rhode  Island.  —  Hamilton  v. 
Hamilton,  10  R.   I.  538. 

Tennessee.  — ■  Puryear  v.  Reese,  6 
Coldw.  21 ;  Smith  v.  Smith,  4  Baxt. 
293.  See  article  "  Insanity."  Vol'. 
VII,  p.  462. 

56.  Titlow  V.  Titlow,  54  Pa.  St. 
216. 

Circumstances  Giving  Rise  to  the 
Presumption —  If  the  testator  has 
been  subject  to  a  commission  or  any 
legal  restraint,  even  a  domestic  re- 
straint clearly  and  plainly  imposed 
upon  him  in  consequence  of  undis- 
puted insanity,  the  burden  of  show- 
ing sanity  is  cast  upon  those  who 
claim  it  existed.     White  v.   Wilson, 
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(1.)  Presumption  Not  Conclusive.  —  The  presumption  of  continued 
insanity  may  be  overthrown. '"^^ 

(2.)  May  Be  Overcome  by  the  Will.  —  In  Louisiana  if  the  will  is 
shown  to  have  been  made  by  the  testator,  without  aid,  and  its  pro- 
visions are  sage  and  judicious  it  establishes  a  presumption,  even 
in  the  case  of  a  person  habitually  insane,  that  it  was  made  during 
a  lucid  interval,  and  imposes  upon  those  asserting  the  invalidity 
of  the  will  the  burden  of  proving  insanity  when  it  was  made.^* 
But  the  rule  stated  applies  only  when  it  is  affirmatively  shown  that 
the  will  was  made  by  the  testator  unaided  and  uncontrolled.^'' 

(3.)  Continuance  of  lucid  Interval.  —  It  cannot  be  presumed  that  a 
lucid  interval  continued  for  any  length  of  time.^° 

(A.)  Lucid  Intervai,  and  Burden  of  Proof.' — If  incapacity  has  been 
shown,  proof  of  the  existence  of  a  lucid  interval  does  not  efTect  the 
burden  of  proof.®^ 

(B.)  Nature  of  Insanity.-  —  The  burden  of  proof  will  not  be  shifted 
to  the  proponent  to  show  that  the  will  was  made  during  a  lucid 
interval,  unless  the  contestant  established  habitual  and  fixed  in- 
sanity.^- It  is  not  enough  to  show  the  apparent  permanency  of 
the  aberration.^^     The    burden    of   proof    may    be    shifted    to   the 


13  Ves.  (Eng.)  87;  Attorney-Gen- 
eral V.  Parnther,  3  Bro.  C.  C. 
(Eng.)    441. 

57.  Snow  V.  Benton,  28  111.  306. 

58.  Kingsbury  v.  Whitaker,  32 
La.  Ann.  1055 ;  Succession  of  Bey. 
46  La.  Ann.  773,  788,  15  So.  297; 
Wood  V.  Salter,  118  La.  695,  43  So. 
281. 

59.  Succession  of  Morere,  114  La. 
506.  38  So.  435. 

60.  Saxon  v.  Whitaker,  30  Ala. 
237;  Harden  v.  Hays,  9  Pa.  St.  151. 

61.  Eeason If  the  establish- 
ment of  a  lucid  interval  shifted  the 
burden  the  consequence  would  be 
that  it  might  be  shifted  twenty  times 
in  the  course  of  the  trial  by  proof 
of  twenty  lucid  intervals,  all  of 
which  may  have  occurred  before  the 
will  was  made.  Saxon  v.  Whitaker, 
30  Ala.  237. 

62.  Alabama.  —  O'Donnell  v. 
Rodiger,  76  Ala.  222;  Johnson  v. 
Armstrong,  97  Ala.  731,  12  So.  72, 
Murphree  v.  Senn,  107  Ala.  424,  lo 
So.  264;  Mullen  v.  Johnson,  47  So. 
584;  McBride  v.  Sullivan,  45  So. 
902. 

Illinois.  —  Snow  v.  Benton.  28  III. 
306. 

Iowa.  —  Kirsher  t'.  Kirsher.  120 
Iowa  337,  94  N.  W.  846;   Fothergill 
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z:  Fothergill,  129  Iowa  93,  105  N.  W. 
377;   Glass   V.    Glass,    127   Iowa  646, 
103  N.  W.  1013;   Gates  v.  Cole,   137 
Iowa  613.   115  N.  W.  236. 

Maryland.  —  Townshend  v.  Town- 
shend,  7  Gill  10 ;  Taylor  v.  Creswell. 
45  Md.  422. 

Missouri.  —  Von  de  Veld  v.  Judy, 
143  Mo.  348,  364,  44  S.  W.  1 117. 

P  e  n  n  svlv  a  n  i  a.  —  McMasters  v. 
Blair,  29  "Pa.   St.  298. 

"  There  Is  No  Presumption  in 
favor  of  the  continuance  of  anything 
temporary  or  ephemeral  in  its  na- 
ture. The  disease  of  the  mind  must 
be  of  such  general  and  permanent 
character  as  human  experience  shows 
generally  continuous.  Where  the  in- 
sanity is  produced  by  an  attack  of 
some  acute  or  violent  disease,  it  is 
not  sufficient  for  the  contestant 
merely  to  show  its  existence,  under 
such  circumstances,  at  a  time,  short 
or  distant,  preceding  the  making  of 
the  will.  He  must  show  its  con- 
tinuance at  the  time  when  the  will 
was  made."  O'Donnell  v.  Rodiger, 
76  Ala.  222.  See  article  "  Pre- 
sumptions," Vol.  IX,  p.  906. 

63.  Merriman  v.  Merriman,  153 
Ind.  631,  55  N.  E.  734.  "The  court 
charged  the  jury  in  several  instruc- 
tions   that   if   the    decedent  prior   to 
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proponent  by  proof  that  on  and  prior  to  the  date  of  the  will  testa- 
tor was  suffering  from  a  mental  disease  of  a  permanent  and  pro- 
gressive nature.*'* 

(C.)  Question  i-or  Jury  —  Whether  or  not  it  is  shown  that  the  will 
was  executed  during  a  lucid  interval  is  for  the  jury,  though  a  clear 
case  of  habitual  delusion  has  been  shown.«''  The  presumption  of 
incapacity  is  one  of  fact  merely,  though  the  delusion  may  have 
continued  for  several  years.'"'"    . 

2.  As  to  Conduct,  Character  and  Condition  of  Testator.  —  A.  The 
Issue.  —  Testamentary  capacity  may  exist  though  the  mind  of  the 
testator  may  not  be  wholly  unimpaired.  It  is  sufficient  if  he  can 
collect  and  retain  the  elements  of  the  business  in  hand  long  enough 
to  perceive  and  comprehend  their  relation  to  each  other  and  be 
able  to  form  a  rational  judgment  in  relation  to  them." 

a.  Wide  Field  of  Inquiry  Open.— The  nature  of  the  issue  and 
the  necessity  for  admitting"  circumstantial  evidence  results  ni  open- 
ing a  wide  field  of  inquiry.  It  may  be  said,  indeed,  that  the  great 
majority  of  the  cases  discuss  the  question  of  evidence  rather  from 
the  standpoint  of  its  weight  than  of  its  competency.'^* 


the  date  of  the  alleged  will,  was  of 
unsound  mind,  of  apparent  perma- 
nency, the  burden  would  fall  on  the 
defendants  to  prove  by  a  prepond- 
erance of  the  evidence  that  at  the 
time  the  alleged  will  was  made  the 
decedent  possessed  sufficient  mental 
capacity  to  make  a  will  or  had  a 
lucid  interval.  These  instructions 
were  erroneous,"  citing  Roller  v. 
Kling,  ISO  Ind.  159,  49  N.  E.  948; 
Young  V.  Miller,  14S  Ind.  652,  44 
N.  E.  757;  Teegarden  v.  Lewis,  I45 
Ind.  98,  40  N.  E.   1047.  44  N.  E.  9. 

64.  In  re  Jones'  Estate,  130  Iowa 
177,  106  N.  W.  610. 

65.  Townshend  v.  Townshend,  7 
Gill    (Md.   )    ID. 

66.  Manley's  Exr.  v.  Staple,  65 
Vt.  370,  26  Atl.  630. 

67.  Bulger  v.  Ross,  98  Ala.  267, 
12  So.  803;  O'Donnell  v.  Rodiger, 
76  Ala.  222;  Leeper  v.  Taylor,  47 
Ala.  221 ;  Bates  v.  Bates,  27  Iowa 
no;  Van  Guysling  v.  Van  Kuren, 
35  N.  Y.  70;  Dalafield  v.  Parish,  25 

N.  Y.  9. 

68.  ^/ofcama.  — Bulger    v.     Ross, 

98  Ala.  267,  12  So.  803. 

Arkansas.  —  Taylor  v.  McClm- 
tock,  112  S.  W.  405;  Tobin  v.  Jen- 
kins, 29  Ark.    151. 

Georgia.  —  Pergason  v.  Etcherson, 
91  Ga.  785,  18  S.  E.  29. 


/ott-a.  — Ross     V.    McQuiston.    45 

Iowa  145. 

i^cHftfcfey.  —  Bradshaw  v.  Butler, 
30  Ky.  L.  Rep.  1249,  100  S.  W.  837- 

Michigan.  —  Beaubien  v.  Cicotte, 
12  Mich.  459,  488. 

Nezv  Fory^.  —  Matter  of  Wood- 
ward, 167  N.  Y.  28,  60  N.  E.  233. 

Circumstantial  Evidence —  Men- 
tal unsoundness  need  not  be  estab- 
lished by  positive  testimony.  Reich- 
enbach  v.  Ruddach,  127  Pa.  St.  564, 
18  Atl.  432 ;  Steele  v.  Helm,  2  Marv. 
(Del.)    237.   43   Atl.    153-      , 

Necessity  for  Liberal  Rule.  —  The 
essential  fact  of  sanity  can  only  be 
ascertained  by  considering,  "  not 
only  the  direct  proof,  but  as  well 
all  collateral  and  relative  facts  and 
surrounding  circumstances  that  tend-- 
ed  to  throw  light  upon  the  mental 
capacity  of  the  testator  at  that  time, 
and  from  which  inferences  might  be 
drawn  and  presumptions  raised  as  to 
whether  or  not  he  was  mentally  ca- 
pable of  making  a  will,  and  \vheth- 
er  the  disposition  made  of  his  prop- 
erty was  consistent  with  his  situa- 
tion and*  in  accordance  with  his  pre- 
viously expressed  wishes  and  inten- 
tions, and  such  as  he  would  natural- 
ly make  under  the  circumstances,  or 
adopt,  or  acquiesce  in,  if  not  wholly 
deprived    of    consciousness."     In    re 
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b.  General  Statement  of  Rule  as  to  Admissibility  of  Evidence. 
It  has  been  repeatedly  said,  in  effect,  that  any  fact  which  is  more 
consistent  with  insanity  than  with  sanity  may  be  proved,  though 
it  does  not  tend  of  itself  to  show  either,  if  it  may  do  so  in  connec- 
tion with  other  testimony."^  But  in  determining  the  weight  of 
such  testimony  regard  must  be  had  to  the  situation  and  tempera- 
ment of  the  testator/"  The  inquiry,  however,  may  not  cover  facts 
which  have  but  a  remote  bearing  on  the  issue.'^^ 


Shapter's  Estate,  35  Colo.  578,  85 
Pac.  688,  6  L.  R.  A.  (N.  S.)   575- 

69.  /I/afeoma.  —  Johnson  v.  Arm- 
strong, 97  Ala.  731.  12  So.  72. 

Colorado.  —  In  re  Shapter's  Es- 
tate, 35  Colo.  578,  85  Pac.  688,  6  L. 
R.   A.    (N.   S.)    575- 

Connecticut.  —  Dennison's  Appeal, 
29  Conn.  399. 

Indiana.  —  Swygart  v.  Willard, 
166  Ind.  25,  76  N.  E.  755;  Burkhart 
V.  Gladish,  123  Ind.  337,  24  N..  E. 
118. 

Iowa.  —  Manatt  v.  Scott,  106 
Iowa  203,  76  N.  W.  717,  68  Am.  St. 
Rep.  293 ;  In  re  Knox's  Will,  123 
Iowa  24,  98  N.  W.  468;  Bever  v. 
Spangler,  93  Iowa  576,  61  N.  W. 
1072;  Vannest  v.  Murphy,  135  Iowa 
123,   112  N.  W.  236. 

Kentucky.  —  Synder's  Exr.  v.  Cun- 
ningham, 13  Ky.  L.  Rep.  24,  16  S. 
W.  130  (causeless  quarrel)  ;  McDon- 
ald V.  McDonald,  27  Ky.  L.  Rep.  607, 
85  S.  W.  1084  (fixed  aversion  to 
children). 

Maine.  —  Robinson  v.  Adams,  62 
Me.  369,  413- 

Maryland.  —  Brashears  v.  Orme, 
93  Md.  442,  49  Atl.  62a  (expression 
of  wish  to  die). 

Michigan.  —  Prentis  v.  Bates,  93 
Mich.  234,  53  N.  W.  153,  i7  L-  R- 
A.  494;  Roberts  v.  Bidwell,  136 
Mich.   191,  98  N.  W.  1000. 

New  Jersey.  —  In  re  Oilman's 
Will,  64  N.  J.  Eq.  715.  52  Atl.  690. 

New  York.  —  Clapp  v.  Fullerton, 
34  N.  Y.  190;  In  re  Ely's  Will,  16 
Misc.  228,  39  N.  Y.  Supp.  177  (sur- 
rogate's court)  ;  In  re  Rounds'  Will, 
25  Misc.  loi,  54  N.  Y.  Supp.  710; 
Christy  v.  Clark,  45  Barb.  529,  548- 

Pennsylvania.  —  Hoopes'  Estate, 
174  Pa.  St.  37?,,  34  Atl.  603;  Reich- 
enbach  v.  Ruddach,  127  Pa.  St.  564, 
591,    18   Atl.    432. 

Texas.  —  Cockrill  v.  Cox.  65  Tex. 
669. 
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"The  Habits,  the  Exterior  Ap- 
pearance, the  conversations  of  a  man 
may  furnish  proofs  of  insanity,  on 
account  of  their  extravagant  and  un- 
reasonable nature.  But  as  it  is  an 
habitual  state  or  disposition,  and 
generally  a  permanent  affection  of 
the  mind,  its  existence  must  be 
proved,  not  by  one  instance  of  un- 
reasonable conduct,  but  by  repeated 
acts  and  multiplied  actions  testified 
to  by  persons  who  have  been  re- 
peated observers  of  them."  Duffield 
V.  Morris,  2  Har.  (Del.)  375,  citing 
Shelford  on  Lunacy,  p.  23. 

70.  In  re  Blakely's  Will,  48  Wis. 
294,  4  N.  W.  337. 

71.  Indiana.  — Wait  v.  Westfall, 
161  Ind.  648.  68  N.  E.  271  (desire 
for  secrecy  in  preparing  will). 

Kentucky.  —  Tudor  v.  Tudor,  17 
B.   Mon.  383. 

Maryland.  —  Safe-Dep.  &  Tr.  Co. 
V.  Berry,  93  Md.  560,  49  Atl.  401. 

Massachusetts.  —  Hall  v.  Hall,  17 
Pick.  373. 

Michigan.  —  Eraser  v.  Jennison,  42 
Mich.  206,  222,  3  N.  W.  882;  Pren- 
tis V.  Bates,  88  Mich.  567,  580,  50  N. 
W.  637,  93  Mich.  234,  53  N.  W.  153, 
17  L.  R.  A.  494;  In  re  Estate  of  Le- 
fevre,  102  Mich.  568,  61  N.  W.  3; 
Hoban  v.  Piquette,  52  Mich.  346, 
360,    17   N.   W.   797. 

Illustrations —  In  Eraser  v.  Jenni- 
son. 42  Mich.  206,  227,  the  court 
ruled  that  there  was  no  error  in  ex- 
cluding evidence  as  to  the  particu- 
lars of  a  disease  which  had  affected 
testator  twenty  years  before,  the  be- 
havior and  habits  of  his  son,  the 
relations  existing  between  himself 
and  collateral  relatives,  the  disease 
of  a  brother,  personal  eccentricities 
and  other  like  matters.  Judge 
Cooley  observed :  Many  of  the  facts 
suggested  may  be  said  to  have  a 
remote  bearing  upon  the  question 
of  insanity  to  this  extent :  that  they 
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c.  Testimony  Calculated  to  Arouse  Prejudice.  —  The  admission 
of  testimony  which  is  merely  calculated  to  arouse  prejudices  by 
disclosing  the  previous  relations  of  the  parties  or  otherwise  has 
been  reprobated/^ 

B.  Personal  History.  —  The  facts  connected  with  the  personal 
history  of  the  testator  may  be  proved  —  his  deportment,  conversa- 
tion, acts  and  appearance/^ 

a.  Importance  of  Such  Evidence.  —  Because  the  mind  is  dealt 
with  and  judged  of  according  to  its- manifestations  the  words,  ap- 
pearance, acts,  conduct  and  behavior  of  the  person  whose  mind  is 
in  question  are  matters  of  the  highest  moment  in  determining  its 
condition/^ 


would  be  facts  more  likely  to  attend 
or  precede  a  condition  of  insanity 
than  one  of  mental  soundness.  But 
any  one  of  these  circumstances  may 
co-exist  with  a  perfectly  sound  mind, 
and  any  one  of  them  may  be  looked 
for  as  not  an  improbable  misfortune 
or  peculiarity  in  the  life  of  a  per- 
fectly sane  person.  See  In  re  Wax's 
Estate,    io6  Cal.  343,   39  Pac.  624. 

In  Prentis  v.  Bates,  88  Mich.  567, 
580,  50  N.  W.  637,  93  Mich.  234, 
S2,  N.  W.  153,  17  L.  R.  A.  494,  it 
was  said  that  testimony  does  not 
rise  to  the  dignity  of  evidence  which 
merely  shows  that  testator  talked 
more  than  some  others,  seemed  er- 
ratic, changed  his  mind,  became 
angry  and  screamed  and  scolded  at 
workmen. 

72.  Arkansas.  — "Taylor  v.  Mc- 
Clintock,  112  S.  W.  405- 

////no/.y.  —  Floto  v.  Kioto,  233  111. 
605,  84  N.  E.  712. 

loiva.  —  Pelamourges  v.  Clark,  9 
Iowa  I ;  Vannest  v.  Murphj^  135 
Iowa  123,  112  N.  W.  236. 

Michigan.  —  Pierce  v.  Pierce,  38 
Mich.  412. 

Missouri.  —  Hughes  v.  Rader,  183 
Mo.  630,  82  S.  W.  2,2,  56. 

Tennessee.  —  Key  v.  Holloway,  7 
Baxt.  575. 

rc.i-a.s.  —  Chaddick  v.  Haley,  81 
Tex.  617,  17  S.  W.  233. 

Virginia.  —  Wallen  v.  Wallen,  107 
Va.  131,  57  S.  E.  596. 

Great  Divergence  in  the  Ages  of 
Testator  and  His  Wife  when  they 
married  is  not  proof  per  sc  of  in- 
sanity. Thomas  v.  Stump,  62  Mo. 
275;  In  re  Dwyer's  Will,  29  ]\Iisc. 
382,  61  N.  Y.  Supp.  903  (third  mar- 
riage to  a  person  about  half  of  tes- 


tatrix' age  while  she  was  ill)  ;  Per- 
kins V.  Perkins,  116  Iowa  253.  90  N. 
W.  55  (nor  the  age  of  testator  when 
he  remarried)  ;  Hamon  v.  Hamon, 
180  Mo.  685.  699.  79  S.  W.  422. 

Rumors  Concerning  Wife's  Chas- 
tity previous  to  her  marriage  can- 
not be  proved.  Thomas  v.  Stump, 
62  ]\Io.  275. 

Refusal  of  the  Public  To  Accept 
a  Bequest  should  not  be  shown,  nor 
should  evidence  be  received  to  show 
that  an  association  made  a  bene- 
ficiary was  unworthy  of  being  such. 
Billings'  Appeal,  49  Conn.  456. 

73.  Johnson  v.  Armstrong,  97 
Ala.  731,  12  So.  72;  Ross  v.  McQuis- 
ton,  45  Iowa  145. 

74.  England  —  Smith  v.  Tebbitt, 
L.  R.  I  P.  &  D.  398;  Waring  v. 
Waring,  6  Moore  P.  C.  341,  361,  13 
Eng.   Reprint  715. 

Alabama.  —  Watson  v.  Anderson, 
II  Ala.  43. 

California.  —  Estate  of  McKenna, 
143  Cal.  580,  77  Pac.  461 ;  In  re 
Wax's  Estate,  106  Cal.  343,  39  Pac. 
624. 

Delaii'are.  —  Jamison  v.  Jamison,  3 
Houst.  108;  Steele  v.  Helm,  2  Marv. 
237,    43    Atl.    153. 

District  of  Columbia.  —  Barbour  v. 
Moore,  4  App.  Cas.  535,  548. 

Indiana.  —  Wait  v.  Westfall,  161 
Ind.  648,  68  N.  E.  271;  McReynolds 
v.     Smith,  86  N.  E.   1009. 

lozva.  —  Bever  v.  Spangler,  93 
Iowa  576,  61  N.  W.  1072 ;  Ross  v. 
McQuiston,  45  Iowa  145 ;  In  re 
Evans'  Estate,  114  Iowa  240,  86  N. 
W.  283. 

Maine.  —  In  re  Chandler's  Will, 
102  Me.  72,  99,  66  Atl.  215;  In  re 
Wells,   96   .Me.    161,   51    Atl.  868. 
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b.  Inquiry  May  Go  Into  Details. -^Fun  inquiry  may  be  made 
into  acts,  conduct  and  sayings  of  the  testator  within  such  scope  of 
time  as  is  releyant  to  the  making  of  the  will."  Proof  of  acts  and 
conduct  when  testator  was  angry  and  violent  is  competent  ^«  A 
witness  may  characterize  acts  and  conduct  observed  bv  him  though 
not  qualified  to  express  an  opinion  as  to  the  mental'  condition  of 
the  testator/^  The  only  danger  connected  with  the  admission  of 
such  testimony  is  that  undue  emphasis  may  be  given  isolated 
incidents/^ 

Eccentricity.  —  Proof  of  eccentric  behavior  does  not  weigh  heavily  ~^ 
against  evidence  of  good  business  ability,  and  may  be  accounted 
for  consistently   with   testamentary  capacity/^  though   the   eccen- 


Mary land.  — Berry  v.  Safe  Dep. 
Co.,  96  Md.  45,  53  All.  720  ("the 
mental  condition  of  an  individual, 
whatever  the  cause  of  that  condi- 
tion may  be,  is  manifested  by  ex- 
ternal acts  and  appearances  and  in 
no  other  way  "). 

Massachusens.~]^nVm^  v.  Wes- 
ton, 200  Mass.  488,  86  N.  E.  955. 

Missouri.  —  Wood  v.  Carpenter, 
166  Mo.  465,  486,  66  S.  W.   172. 

Nexv  Jersey.  — ^My\  Case,  -x^ 
N.  J.  Eq.  701. 

New  York.  —  LaBau  v.  Vander-- 
bilt,  3  Redf.  Sur.  384,  426;  Cheney 
V.  Price,  90  Hun  238,  Z7  N.  Y.  Suop. 
117;  Shaw's  Will,  2  Redf.  Sur.  107, 
132;  In  re  Ely's  Will,  16  Misc.  228, 
39  N.   Y.   Supp.   177. 

North  Carolina.  —  In  re  Burn's 
Will,  121  N.  C.  336,  28  S.  E.  519. 

Pennsylvania.  —  Hoopes'  Estate, 
174  Pa.  St.  i72>,  34  Atl.  603 ;  Irish  v. 
Smith,  8  Serg.  &  R.  573. 

West  Virginia.  — Ward  v.  Brown 
S3  W-  ^3-  227,  263,  44  S.  E.  488. 

JVisconsrn.-In  re  Blakely's  Will 
48  Wis.  294,  4  N.  W.  Zi7. 

75.  Alabama.  — Hodge  v  Ram- 
bow.  45  So.  678. 

California.  —  Huyck  v.  Rennie,  151 
Cal.  411,  90  Pac.  929;  Estate  of 
Dole,   147  Cal.    188,  81   Pac.  534 

Indiana.  —  Burkhart  v.  Gladish 
123  Ind.  337,  24  N.  E.  118;  Swy- 
gart  V.  WiUard,  166  Ind.  25,  76  N". 
E.  755- 

/otfa.  — Smith  v.  Rvan,  136  Iowa 
335,  112  N.  W.  8;  Bever  v.  Spang- 
ler,  93  Iowa  576.  61  N.  W.  1072; 
Denning  v.  Butcher,  gi  Iowa  42=;' 
59  N.  W.  69. 
Michigan.  — Vrenih    z:    Bates,    93 
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iMich.  234.  53  N.  W.  153,  17  L.  R. 
A.  494;  Hoban  v.  Piquette,  52 
Mich.  346,  17  N.  W.  797. 

N  ezv  Hampshire.  —  Pattee  v. 
Whitcomb,  72  N.  H.  249,  56  Atl. 
459. 

Pennsylvania.  —  Reichenbach  v. 
Ruddach,  127  Pa.  St.  564,  591,  18 
Atl.  432. 

PVashington.  —  Rath  j  ens  v.  Mer- 
rill, 38  Wash.  442,   80   Pac.   754. 

76.  In  re  Stufflebeam's  Will,  135 
Iowa  338,  112  N.  W.  815;  In  re 
Brown,  38  Minn.  112,  35  N.  W. 
726;   Coit  V.   Patchen,  77  N.  Y.   533. 

77.  Estate  of  Keithley,  134  Cal 
9,  66  Pac.  5;  Parsons  v.  Parsons,  66 
Iowa  754,  21  N.  W.  570,  24  N.  W. 
564. 

Characterization  of  testator's 
countenance  is  proper.  Irish  v. 
Smith,  8  Serg.  &  R.  (Pa.)  573-  An 
ambiguous  and  indefinite  character- 
ization is  valueless.  Safe-Dep.  & 
Tr.  Co.  V.  Berry,  93  Md.  560,  49  Atl. 
401.  But  compare  Vannest  v.  Mur- 
phy,  135  Iowa  123,  112  N.  W.  236. 

78.  Isolated  Incidents  in  the 
lives  of  intelligent,  educated  and 
cultured  people  may  be  so  grouped 
together  as  to  make  the  most  sane 
of  men  appear  to  have  been  men- 
tallv  unsound.  Dickie  v.  VanVleck, 
5  Redf.  Sur.  (N.  Y.)  284;  Berry 
V.  Safe-Dep.  Co.,  96  Md.  45,  53  Atl. 
720;  Gesell  V.  Baugher,  100  Md.  677, 
60  Atl.  481. 

79.  England. — ^  Pilkington  v. 
Cray,  L.  R.  (1899)  App.  Cas.  401, 
68  L.  J.   P.   C.  63. 

United  States.  —  Newton  v  Car- 
bcry,  5  Cranch  C.  C.  626,  18  Fed. 
Cas.    No.    10,189;   Turner   v.    Hand, 
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tricity  was  remarkable.^''  In  England  it  has  been  said  that  proof 
of  eccentricities  must  not  be  allowed  to  weigh  heavily  in  favor  of 
incapacity.®^  Snch  conduct  may  be  accounted  for  bv  evidence  of 
the  person's  physical  condition  or  the  discord  in  his  family,®-  or  by 


3   Wall   Jr.   88,    24    Fed.    Cas.     No. 

14,257. 

Arkansas.  —  Ouachita  Baptist  Col- 
lege V.  Scott,  64  Ark.  349.  42  S.  W. 
536. 

Connecticut.  —  Kinne  v.  Kinne,  9 
Conn.    102. 

Georgia.  —  Potts  v.  House.  6  Ga. 
324,  350  ("  Oue  thing  is  certain  — 
that  eccentricity,  however  great,  is 
not  sufficient,  of  itself,  to  invalidate 
a  will").  To  the  same  effect  is 
Lee  V.  Lee,  4  McCord    (S.  C.)    183. 

Illinois.  —  Schneider  v.  Manning, 
121  111.  376,  12  N.  E.  267. 

Iowa.  —  Holmberg  v.  Phillips,  78 
N.   W.  66. 

Maine.  — In  re  Randall,  99  Me. 
396,  59  Atl.  552. 

MicJiigan.  —  B.ohan  v.  Piquette,  52 
Mich.  346,  360,  17  N.  W.  797- 

Mississippi  — M.y\\\\ns  v.  Cottrell, 
41    Miss.   291,   322. 

Missouri.  —  Sayre  v.  Trustees,  192 
Mo.  95,  90  S.  W.  787;  Archambault 
V.  Blanchard,  198  Mo.  384.  426,  95 
S.  W.  834;  Fulbright  v.  Perry 
County,  145  Mo.  432.  46  S.  W.  955; 
Hamon  v.  Hamon,  180  jNIo.  685.  79 
S.  W.  422;  Story  V.  Story,  188  Mo. 
no,  86  S.  W.  225;  Winn  v.  Grier, 
117  S.  W.  48. 

Nebraska.  —  In  re  Owens'  Estate, 
73  Neb.   (Unof.)  840,  103  N.  W.  675. 

Nezv  Jersey.  —  Gilman  v.  Ayer,  47 
Atl.  1049. 

Neiv  York.  —  In  re  Mabie's  Will, 
5  Misc.  179,  24  N.  Y.  Supp.  855 
(surrogate's  court)  ;  /;/  re  Skaat'.s 
Will,  26  N.  Y.  Supp.  494;  In  re 
Journeay's  Will,  15  App.  Div.  567, 
44  N.  Y.  Supp.  548;  In  re  Woolsey's 
Will,  17  Misc.  547,  41  N.  Y.  Supp. 
263;  In  re  Atchley's  Will,  108  N. 
Y.  Supp.  877;  In  re  Armstrong's 
Will,  55  Misc.  487,  106  N.  Y.  Supp. 
671;  In  re  Ross'  Will,  20  N.  Y. 
Supp.  520. 

Ohio.  —  General  Convention  v. 
Crocker,  7  Ohio  C.  C.  327. 

Pennsylvania.  —  McMasters  v. 
Blair,  29' Pa.  St.  298;  Wright's  Es- 
tate, 202  Pa.    ot.  395,  SI    Atl.   1031; 


Buchanan  v.  Pierie,  203  Pa.  St.  123, 

54  Atl.   583. 

South  Carolina.  —  Kinloch  v.  Pal- 
mer, I  Mills  216;  Lee  v.  Lee,  4  Mc- 
Cord 183. 

West  Virginia.  —  Stewart  v.  Ly- 
ons, 54  W.  Va.  665.  47  S.  E.  442; 
Ward  V.  Brown,  53  W.  Va.  227,  263, 
44  S.  E.  488. 

Wisconsin.  —  In  re  Blakeley's  Will, 
48  Wis.  294.  4  N.  W.  2,Z7;  In  re 
Chafin's  Will,  32  Wis.  557;  In  re 
Butler's  Will,  no  Wis.  70,  85  N. 
W.  678;  Field  V.  Pickard,  126  Wis. 
229.  105  N.  W.  796. 

Isolated  Instances  of  Queer  and 
Whimsrcal  Conduct  during  a  long 
period  are  greatly  heightened  in  ef- 
fect when  massed  together;  and  are 
not  convincing  as  against  a  life  sane 
and  normal  in  its  main  aspects. 
Buchanan  v.  Pierie,  205  Pa.  St.  123, 
54  Atl.  583. 

80.  Indiana.  — Wd.\t  v.  Westfall, 
161  Ind.  648,  68  N.  E.  271. 

/ozt'O.  —  Bennett  v.  Hibbert,  88 
Iowa  154,  55  N.  W.  93. 

Missouri.  —  Cash  v.  Lust,  142  Mo. 
630,  641,  44  S.  W.  724;  Archam- 
bault V.  Blanchard,  198  Mo.  384,  424. 
95  S.  W.  834. 

New  York.- In  re  Merriam's 
Will,  16  N.  Y.  Supp.  738;  Ivison  v. 
Ivison,  80  App.  Div.  599,  80  N.  Y. 
Supp.  ion;  Dobie  v.  Armstrong, 
160  N.  Y.  584,  55  N.  E.  302;  Coit  v. 
Patchen,  77  N.  Y.  533- 

South  Carolina.  —  Scarborough  v. 
Baskin,  65  S.  C.  558,  44  S.  E.  878.      . 

Because  Test-ator  Talked  to  a 
Picture  and  expressed  the  belief  that 
the  departed  person  thus  repre- 
sented possessed  "  the  keys  of  the 
kingdom,"  and  could  understand 
what  was  said  to  him,  does  not  nec- 
essarily imply  lunacy.  Ames  v. 
Ames,  40  Or.  495,   67   Pac.   737. 

81.  Broughton  v.  Knight,  L.  R.  3 
P.  &  D.  64,  75- 

82.  Colt  V.  Patchen,  77  N.  Y.  533 : 
In  re  Butler's  Will,  no  Wis.  70,  85 
N.  W.  678. 
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proof  of  the  testator's  habitual  conduct  in  the  respect  in  question.^^ 
Seeming  eccentricity  may  be  evidence  of  sanity,^*  or,  in  connection 
with  other  circumstances,  may  be  persuasive  as  to  incompetency.^^ 
All  the  caseu  permit  proof  of  really  eccentric  conduct  and  usually 
without  discussion  respecting  its  competency.®^  It  is  not  subject 
to  the  objection  that  conclusions  may  not  be  testified  to,^'^  If 
peculiarities  of  manner  are  testified  to,  particulars  may  be  required.*® 

Negative  Testimony. —  A  witness  may  testify  that  he  did  not 
observe  anything  unusual  about  testator's  condition  at  a  time  other 
than  that  when  the  will  was  executed.®^ 

c.  Admission  by  Silence.  —  Testator's  silence  while  the  state  of 
his  mind  was  under  a  discussion  which  would  naturally  call  out  a 
response  from  him  may  be  proved,  in  the  absence  of  anything  to 
show  that  his  hearing  was  defective.^" 

d.  Photograph  of  Testator.  —  A  photograph  of  the  testator  is 
not  competent  on  the  question  of  his  capacity."^  Photographs  ap- 
pear to  have  been  received  in  one  case,  but  were  not  considered  of 
value.^^ 


83.  Wood  V  Sawyer,  6i  N.  C. 
(Phill  L.)   251,  27s. 

84.  Howard's  Will.  5  T.  B.  Mon. 
(Ky.)  199,  17  Am.  Dec.  60  (con- 
sciousness of  deformity  and  avoid- 
ance of  strangers).  See  In  re  Stuf- 
flebeam's  Will,  135  Iowa  338,  112  N. 

W.  815. 

85.  Osborne  v.  Osborne,  125 
Iowa  296.  loi  N.  W.  83;  McDonald 
V.  McDonald,  27  Ky.  L.  Rep.  607,  85 

S.   W.    1084.  ^,    ,        ^ 

86.  Pelamourges  v.  Clark,  9  Iowa 
I ;  In  re  Rounds'  Will,  25  Misc.  lOi, 
54  N.  Y.   Supp.  710. 

Eccentricity  of  Conduct,  absurd 
opinions  or  belief  in  things  appar- 
ently extravagant  may  be  evidences 
of  incapacity,  though  they  do  not 
necessarily  constitute  it.  Leech  v. 
Leech,    i    Phila.    (Pa.)    154. 

87.  Fraser  t'.  Jennison,  42  Mich. 
206,  3  N.  W.  882. 

88.  In  re  Estate  of  Goldthrop,  94 
Iowa  336,  62  N.  W.  845. 

A  witness  may  explain  his  lan- 
guage characterizing  testator's  hab- 
its. Swygart  v.  Willard,  166  Ind. 
25,  76  N.   E.   755- 

89.  Robinson  v.  Adams,  62  Me. 
369;  Jones  V.  Collins,  94  Md.  403, 
411,  51  Atl.  398;  Nash  ZK  Hunt,  116 
Mass.  237;  Hogan  v.  Roche's  Heirs, 
179  Mass.  510,  61  N.  E.  57;  Clark  v. 
Clark,  168  Mass.  523,  47  N.   E.  510. 

90.  Meeker    v.    Meeker,    74    Iowa 
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352,  37  N.  W.  773 ;  In  re  Will  of 
Fenton,  97  Iowa  192,  66  N.  W.  99; 
Irish  V.  Smith,  8  Serg.  &  R.  (Pa.) 
573.  See  article  "  Admissions,"  Vol. 
I>  P-  367,  and  1908  Supplement, 
367-27. 

91.  Wisener  v.  Maupin,  2  Baxt. 
(Tenn.)  342,  369. 

Eeasons —  A  photograph  is  a 
picture  of  some  material,  substantial 
thing  —  place,  scene,  some  physical 
object;  but  we  know  of  no  claim  of 
science  or  the  art  of  photography 
that  a  picture  or  likeness  can  be 
taken  of  the  intangible,  immaterial 
mind.  This  photograph  was  passed 
to  the  jury  for  inspection,  and  they 
were  asked,  for  the  time  being,  to 
become  psychologists  and  mind 
readers  —  to  determine  from  the 
looks  and  features  portrayed  the  de- 
gree of  mental  capacity  and  the 
power  of  the  disposing  memory  of 
the  subject  of  the  picture;  a  class 
of  evidence  impossible  of  cross-exam- 
ination, and  making  impressions  on 
jurors  beyond  the  touch  or  reach  of 
argument.  There  is  no  case  we  can 
find  which  approves  of  the  use  of  a 
photograph  as  made  in  this  case,  and 
there  is  no  sound  reason  to  sustain 
it.  Varner  v.  Varner,  16  Ohio  C. 
C.  386. 

92.  I„  re  Skaats'  Will,  74  Hun 
462,  26  N.   Y.   Supp.  494. 
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e.  Age.  —  The  testator's  age  may  be  shown,  though  it  is  not  a 
controlling  fact  in  ordinary  cases,^^  even  if  connected  with  poor 
health"*  or  a  weak  mind."^  A  contrary  view  has  been  expressed, 
though  the  conclusion  drawn  from  age  and  surrounding  circum- 


93.  Alabama.  —  Henry  v.  Hall, 
io6  Ala.  84,  99,  17  So.  187;  Leeper 
7'.  Taylor,  47  Ala.  221 ;  Bulger  v. 
Ross,  98  Ala.  267,  12  So.  803. 

Arkansas.  —  McCnlloch  z'.  Camp- 
bell, 49  Ark.  367,  5  S.  W.  590. 

Georgia.  —  Potts   v.   House,  6   Ga. 

324.  355- 

Illinois.  —  Taylor  v.  Pegram,  151 
111.  106,  37  N.  E.  837;  Pooler  v. 
Cristman,  145  111.  405,  34  N.  E.  57', 
Kelley  v.  Kelley,  168  111.  501,  48  N. 
E.  158;  Johnson  v.  Farrell.  215  111. 
542,  74  N.  E.  760;  Schmidt  v. 
Schmidt,  201  111.  191,  66  N.  E.  37i ; 
Woodman  v.  Illinois  Tr.  &  Sav. 
Bank,  211  111.  578,  71  N.  E.  1099; 
Dillman  v.  McDanel,  222  111.  276,  288, 
78  N.  E.  591  ;  Waters  v.  Waters,  222 
111.  26,  78  N.  E.  i;  Rutherford  v. 
Morris,  77  111.  397,  408. 

Iowa. —  Perkins  v.  Perkins,  116 
Iowa  253,  90  N.  W.  55;  Lingle  v. 
Lingle,  121  Iowa  133,  96  N.  W.  708; 
Gates  V.  Cole,  137  Iowa  613,  115  N. 
W.  236;  Ross  V.  Ross,  117  N.  W. 
1105. 

Kentucky.  —  Hudson  v.  Adams' 
Adm.,  20  ky.  L.  Rep.  1269,  49  S.  W. 
192  (it  may  be  material  as  cor- 
roborating opinions)  ;  Watson  v. 
Watson,  2  B.  Mon.  74. 

Maine.  —  Hall  v.  Perry,  87  Me.  569, 
33  Atl.  160. 

Missouri.  —  Hamon  v.  Hamon,  180 
Mo.  68s,  701,  79  S.  W.  422. 

Nebraska.  — Stull  v.  Stull,  i  Neb. 
(Unof.)  380,  96  N.  W.  196;  Elliott 
V.  Elliott  (Neb.  Unof.),  92  N.  W. 
1 006. 

New  Jersey.  —  Clifton  v.  Clifton, 
47  N.  J.  Eq.  227,  241,  22  Atl.  333- 

New  York.  —  In  re  Folts'  Will,  71 
Hun  402,  24  N.  Y.  Supp.  1052;  Van 
Alst  V.  Hunter,  5  Johns.  Ch.  148, 
160;  In  re  Otis'  Will,  i  Misc.  258, 
22  N.  Y.  Supp.  1060;  In  re  Mabie's 
Will,  5  Misc.  179,  24  N.  Y.  Supp. 
855  (surrogate's  court)  ;  Cornwell  v. 
Riker,  2  Dem.  354,  366;  In  re  Hal- 
bert's  Will,  15  Misc.  308,  37  N.  Y. 
Supp.  757;  Matter  of  Vedder,  6  Dem. 
92;    /)}   re   Metcalf's   Will,    16   Misc. 


180,  38  N.  Y.  Supp.  1 131;  In  re 
Iredale's  Will,  53  App.  Div.  45,  65 
N..Y.  Supp.  533;  In  re  Harris'  Will, 
19  Misc.  388,  44  N.  Y.  Supp.  341; 
Dobie  V.  Armstrong,  160  N.  Y.  584, 
55  N.  E.  302;  Dunham  v.  Dunham, 
63  App.  Div.  264,  71  N.  Y.  Supp. 
330;  In  re  Armstrong's  Will,  55 
Misc.  487,  106  N.  Y.  Supp.  671. 

Oregon.  —  In  re  Ames'  Will,  40 
Or.  495,  67  Pac.  737;  In  re  Pickett's 
Will,  49  Or.  127,  89  Pac.  377;  In  re 
Buren's  Will,  47  Or.  307,  83  Pac. 
530. 

Pennsylvania.  —  Leech  v.  Leech, 
I  Phila.  154;  Browne  v.  Molliston, 
3  Whart.  129;  Wilson  v.  Mitchell, 
loi  Pa.  St.  495;  Estate  of  Napfle, 
134  Pa.  St.  492,  19  Atl.  679;  Steven- 
son V.  Kingsley,  8  Pa.  Dist.  245. 

Philippine  Islands.  —  Hernaez  v. 
Hernaez,  i   Philipp.  Isl.  689. 

South  Carolina.  —  Kirkwood  v. 
Gordon.  7  Rich.  L.  474  ("it  may 
raise  some  doubt  of  capacity,  but  no 
farther  than  to  excite  vigilance"). 

Tennessee.  —  Van  Huss  v.  Rain- 
bolt,  2  Coldw.  139  ("  the  law  justly 
regards  with  peculiar  tenderness  the 
wills  of  the  aged");  Wisener  v. 
Maupin,  2  Baxt.  342,  362. 

Texas.  —  Mcintosh  v.  Moore,  22 
Tex.   Civ.  App.  22,  53  S.  W.  611. 

West  Virginia.  —  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  679,  8  S.  E.  493- 

94.  Woodman  v.  Illinois  Tr.  & 
Sav.  Bank,  211  111.  578,  71  N.  E. 
1099;  In  re  Duffy's  Will,  127  App. 
Div.  174,  III  N.  Y.  Supp.  491;  In  re 
Cline's  Will,  24  Or.  175,  33  Pac.  542; 
J.  c.  sub  nom.  Bain  v.  Cline,  33  Pac. 
542. 

95.  Bulger  v.  Ross,  98  Ala.  267, 
12  So.  803;  Horn  v.  Pullman,  72  N. 
Y.  269;  In  re  Gray's  Will,  52  Hun 
614,  5  N.  Y.  Supp.  464;  In  re  Otis 
Will,  I  Misc.  258,  22  N.  Y.  Supp. 
1060  (surrogate's  court)  ;  In  re  Carv- 
er's Will,  3  Misc.  567,  23  N.  Y. 
Supp.  753  (surrogate's  court),  75 
Hun  612,  28  N.  Y.  Supp.  1126  (no 
opinion)  ;  In  re  Iredale's  Will,  53 
App.  Div.  45,  65  N.  Y.  Supp.  533. 
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stances  was  rebutted.^''  Unusual  age  ma,}'  be  important  in  connec- 
tion with  proof  that  the  testator  was  afllictcd  with  senile  dementia.'''^ 

In  connection  with  proof  of  age  it  may  be  shown  that  there  was 
increased  tendency  to  mental  derangement."^ 

f.  Inquiry  as  to  Particular  Faculties. —  (1.)  Generally, — Every 
faculty  of  the  mind  may  be  made  the  subject  of  testimony,  as  im- 
pairment of  memory,  and  the  extent  thereof.  But  evidence  on 
that  point  is  not  decisive  because  the  issue  depends  upon  the  gen- 
eral mental  strength  of  the  testator."^ 

(2.)  Intelligence.  —  It  may  be  shown  what  degree  of  intelligence 
testator  possessed/  though  it  exceeded  that  required  for  the  execu- 
tion of  the  will.^  But  possession  of  less  than  average  mental 
capacity  does  not  establish  incompetency.^ 

(3.)  Feebleness  of  Mind.  — ■  Incapacity  is  not  to  be  inferred  from 
an  enfeebled  mental  condition  if  the  testator  retains  a  reasonable 
comprehension  of  the  act  of  making  his  will,  of  the  extent  of  his 
estate  and  the  claims  upon  him  in  favor  of  others,*  at  least  if  it 


96.  Jennings  v.  Pendergast,  lo 
Md.  346.  The  court  observed:  "The 
testatrix  was  ninety-six  years  of  age 
when  the  will  was  executed.  This 
circumstance  standing  alone  is  of 
great  weight,  and  although  not.  per 
se,  conclusive,  yet  it  goes  far.  when 
the  common  history  of  humanity  is 
considered,  to  induce  the  belief  that 
the  party  must  be  much  weakened 
in  mind,  if  not  reduced  to  that  state 
which  the  books  designate  as 
fatuity."  See  Edge  v.  Edge,  38  N. 
J.   Eq.  211. 

97.  Mason  v.  Rodriguez  (Tex. 
Civ.  App.),  IIS  S.  W.  868. 

98.  Titus  V.  Gage,  70  Vt.  13,  39 
At).  246. 

99.  Daly  v.  Daly,  183  111.  269,  55 
N.  E.  671. 

1.  In  re  Merriman's  Appeal,  108 
Mich.  454,  66  N.  W.  372;  Dobie  v. 
Armstrong,  160  N.  Y.  584.  55  N.  E. 
302;  See  in  re  Ely's  Estate,  16  Misc. 
228,  39  N.  Y.  Supp.  177;  Townsend 
V.  Bogart,  5  Redf.  Sur.    (N.  Y.)   93. 

2.  In  re  Mason's  Will  (Vt.),  72 
Atl.  329. 

Letters  Addressed  to  a  Testator  by 
persons  of  his  acquaintance  who  have 
died  are  not  admissible  to  show 
that  he  was  possessed  of  ordinary 
understanding  in  the  absence  of 
proof  that  he  acted  upon  them. 
Wright  V.  Tatham,  7  Ad.  &  El.  289, 
34  E.  C.  L.  95- 

Reliance     on     Others —  Lack     of 
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education  may  account  for  the  reli- 
ance placed  by  testator  on  the  judg- 
ment of  members  of  his  family.  In 
re  Stufflebeam's  Will,  135  Iowa  338. 
112  N.  W.  815. 

3.  St.  Joseph's  Convent  v.  Gar- 
ner, 66  Ark.  623,  53  S.  W.  298;  Mc- 
Culloch  V.  Campbell.  49  Ark.  367,  5 
S.  W.  590;  Nichols  V.  Wentz,  78 
Conn.  429,  62  Atl.  610;  Hoban  v. 
Piquette,    52    Mich.   346,   361,    17   N. 

w.  797. 

4.  England. — Ex  parte  Barnsley, 
3  Atk.  168. 

Alabama.  —  Leeper  v.  Taylor,  47 
Ala.  221. 

California.  —  Estate  of  Nelson,  132 
Cal.  182,  64  Pac.  294. 

Illinois.  —  Dillman  v.  McDanel, 
222  111.  276,  288,  78  N.  E.  591- 

Iowa.  —  Perkins  v.  Perkins,  116 
Iowa  253,  90  N.  W.  55 ;  Hanrahan  v. 
O'Toole,  117  N.  W.  675. 

Kentucky.  —  McDanicl's  Will,  2  J. 
J.   Marsh  331. 

Maine.  —  In  re  Randall,  99  Me. 
396,  59  Atl.  55. 

Nezv  York.  — ■  Horn  v.  Pullman,  72 
N.  Y.  269 ;  Matter  of  Vedder,  6  Dem. 
92;  In  re  Patterson's  Will,  26  Abb. 
N.  C.  395,  13  N.  Y.  Supp.  463;  In  re 
Metcalf's  Will,  16  Misc.  180,  38  N. 
Y.  Supp.  1131 ;  In  re  Donohue's 
Will,  97  App.  Div.  205,  89  N.  Y. 
Supp.  871 ;  In  re  Ross'  Will,  20  N, 
Y.   Supp.   520;    Blanchard  v.   Nestle, 
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is  the  result  of  age,^  or  even  though  it  has  been  continuous  and  has 
extended  to  inabiUty  to  understand  business  matters  in  which  the 
testator  was  interested."  Bodily  disease  or  extreme  age  may  result 
in  disqualifying  weakness  though  there  be  no  insanity  or  unsound- 
ness of  mind.^ 

(4 )  Instructions  to  Scrivener.  —  If  instructions  given  for  the  prep- 
aration of  the  will  have  been  followed  less  vigor  of  mtellect  may 
sustain  it  than  would  otherwise  be  required.^ 

(5.)  Progress  of  Disease  Not  Assumed  To  Be  Constant.  —  It  will  not  be 
inferred  that  a  decaying  mind,  though  gradually  becoming  worse, 
is  always  less  competent  on  every  succeeding  day  than  on  the 
previous  day,  and  that  such  process  goes  on  regularly  and  con- 
stantly." ^       .  ^      4.    4. 

(6.)  Memory.- (A.)  Possession  of  Memory.  -  It  is  competent  to 
show  facts  indicating  the  possession  of  memory  and  the  exercise  of 
good  judgment." 


3    Denio    37;    Stewart  v.   Lispenard. 
26  Wend.  255. 

Ohio.  — Moore      v.      Caldwell,      o 

Ohio  C.  C.  (N.  S.)  484  ^        .  , 

A  Stupid  and  Inactive  Mind  which 
gives  indication  of  uncertainty  in  its 
operations  is  not  inconsistent  with 
testamentary  capacity.  Palmer's  Es- 
tate, 219  Pa.   St.  303,  68  Atl.  710- 

5.  Baker  v.  Baker,  202  111.  595. 
67  N.   E.  410. 

6.  Nichols  V.  Wentz,  78  Conn. 
429,  62  Atl.   610. 

7.  Manatt  v.  Scott,  106  Iowa  203, 
76  N.  W.  717,  68  Am.  St.  Rep.  293. 
See  Mendenhall  v.  Tungate,  95  Ky. 
208,  24  S.  W.  431. 

8.  Parker  v.  Fellgate.  8  P.  D. 
(Eng.)   171. 

9.  Swinfen  v.  Swinfen,  27  Beav. 
(Eng.)   148,  160. 

10.  Illinois.  —  Brownfield  v. 
Brownfield,  43  111.  147. 

Maine.  —  In  re  Chandler's  Will, 
102  Me.  72,  92,  66  Atl.  215. 

Missouri.  —  King  v.  Gilson,  206 
Mo.    264,   275,    104   S.   W.   52. 

New  Jersey.  —  Merrill  v.  Rush,  33 
N.  J.  Eq.  537. 

New  York.  —  Reynolds  v.  Root,  62 
Barb.  250. 

Pennsylvania.  —  Draper's  Estate, 
215  Pa.  St.  314,  64  Atl.  520. 

South  Carolina.  —  Tomkins  ■^'. 
Tomkins,  I  Bailey  L.  92  ("minute 
recollection  of  instructions  given  for 
preparing  will  twenty-four  hours  be- 
fore, is  wholly  inconsistent  with  that 

19 


imbecility    and    alienation    of    mind 
which    incapacitates    for    making    a 

Wisconsin.  — In  re  Butler's  Will, 
no  Wis.  70.  85  N.  W.  678. 

The  Absence  of  Testimony  Show- 
ing Defects  in  Memory  has  been  re- 
marked upon  as  significant.  Stull  v. 
Stull,  I  Neb.  Unof.  380,  96  N.  W. 
196. 

Sufficiency  of  Memory. —  If  the 
will  was  dictated  when  there  was 
sufficient  vigor  of  mind  and  executed 
when  the  testator  was  able  to  recol- 
lect the  particulars  dictated  it  was 
valid  though  he  died  two  hours 
later.     Hathorn  v.  King,  8  Mass  371. 

The  Ability  To  Answer  Familiar 
and  Usual  Questions  is  not  proof 
of  the  possession  of  a  disposing 
memory.  Marsh  v.  Tyrrell,  2  Hagg 
Ecc.  (Eng.)  84;  Marquis  of  Win 
Chester's  Case,  6  Coke  (Eng.)  22,; 
Tucker  v.  Sandidge,  85  Va.  546.  8 
S.  E.  650;  Chappell  V.  Trent,  90  Va. 

849.  19  S.  E.  314- 

Failure  of  a  Sick  Person  To 
Recognize  Those  Who  Are  Related 
to  Him  may  be  a  matter  of  volition. 
Turner  v.  Cheesman,  15  N.  J.  Eq. 
243,  254.  It  may  be  explained  by 
his  sufifering.  In  re  Kearney's  Will, 
69  App.  Div.  481,  74  N.  Y.  Supp. 
1045. 

Failure  To  Name  Relatives  in 
Will  is  not  evidence  that  testator 
forgot  them.  Mairs  v.  Freeman,  3 
Redf.    Sur.    (N.    Y.)    181,   206.     But 
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(B.)  Failing  Memory.  —  In  the  case  of  aged  persons  loss  of  mem- 
ory does  not  per  se  indicate  incapacity  unless  it  is  total  or  extends 
to  the  testator's  immediate  family  and  property."  Instances  of 
forgetfulness  alone  are  not  evidence  of  incompetency,  nor  are  they 


failure  to  refer  to  them  in  conversa- 
tion while  near  death's  door  has 
been  regarded  as  significant.  Chris- 
ty V.  Clarke,  45  Barb.  (N.  Y.)  529, 
548. 

11.    Arkansas.—  McCulloch  v. 
Campbell,  49  Ark.  367,  5  S.  W.  590. 
Connecticut.  —  Kinne   v.    Kinne,   9 
Conn.    102. 

District  of  Columbia.  —  Barbour  z'. 
Moore,  4  App.  Cas.  535,  547. 

Illinois.  —  Taylor  v.  Pegram,  151 
111.  106,  37  N.  E.  837;  Johnson  v. 
Farrell,  215  111.  542,  74  N.  E.  760. 

Indiana.  —  Wait  v.  Westfall,  161 
Ind.  648,  659,  68  N.  E.  271. 

lozca.  —  Holmberg  v.  Phillips,  78 
N.  W.  66;  Perkins  v.  Perkins,  116 
Iowa  253,  90  N.  W.  55;  Gates  v. 
Cole,  137  Iowa  613,  115  N.  W.  236. 
Maine.  —  Hall  v.  Perry,  87  Me, 
569.  33  Atl.  160  ("  weakness  of 
memory,  vacillation  of  purpose, 
credulity  and  vagueness  of  thought 
may  all  consist  with  adequate  testa- 
mentary capacity  under  favorable 
circumstances");  Randall  v.  Ran- 
dall, 99  Me.  396,  59  Atl.  552. 

Maryland.  —  Gessell  v.  Baugher, 
100  Md.  677,  60  Atl.  481. 

Missouri.  —  Southworth  v.  South- 
worth,  173  Mo.  59,  72,  73  S.  W.  129; 
Hamon  v.  Hamon,  180  Mo.  685,  698, 
79  S.  W.  422;  Couch  V.  Gentry,  113 
Mo.  248,  20  S.  W.  890. 

Nezo  Jersey.  —  Turner  v.  Chees- 
man,  15  N.  J.  Eq.  243,  255;  Eddy's 
Case,  32  N.  J.  Eq.  701. 

New  York.  —  VanAlst  v.  Hunter, 
5  Johns.  Ch.  148,  i&i ;  Dumond  v. 
Kiff,  7  Lans.  465 ;  Reynolds  v.  Root, 
62  Barb.  250;  Clarke  v.  Davis,  i 
Rcdf.  Sur.  249;  In  re  Jones'  Will, 
5  Misc.  199,  25  N.  Y.  Supp.  109;  In 
re  Clearwater's  Will,  2  N.  Y.  Supp. 
99,  17  N.  Y.  St.  794  (Surrogate's 
court)  ;  In  re  Stewart's  Will,  59 
Hun  618,  13  N.  Y.  Supp.  219;  Dala- 
field  V.  Parish,  25  N.  Y.  g;  In  re 
Mabie's  Will,  5  Misc.  179,  24  N. 
Y.  Supp.  855  (surrogate's  court) ; 
Cheney  v.  Price,  90  Hun  238,  37  N. 
Y.  Supp.  117;  Mairs  v.  Freeman,  3 
Redf.    Sur.    181,    206;     Bleecker    v. 
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Lynch,  I  Bradf.  Sur.  458;  Lavin  v. 
Thomas,  123  App.  Div.  113,  108  N. 
Y.   Supp.   112. 

Oregon.  — In  re  Cline's  Will.  24 
Or.  175,  33  Pac.  542;  s.  c,  sub  nom. 
Bain  v.  Cline,  33  Pac.  542;  Ames  v. 
Ames,  40  Or.  495,  67  Pac.  737; 
Clark's  Heirs  v.  Ellis,  9  Or._  128. 

Pennsylvania.  —  Shreiner  v. 
Shreiner,  178  Pa.  St.  57,  35  Atl.  974 
(the  will  itself  may  establish  that 
forgetfulness  was  but  temporary,  as 
where  it  names  the  person  who  is 
alleged  to  have  gone  unrecognized 
by  the  testator)  ;  Estate  of  Woods, 
13  Phila.  236;  Wilson  v.  Mitchell, 
loi  Pa.  St.  495;  Fow's  Estate,  147 
Pa.  St.  264.  23  Atl.  447 ;  Stevenson  v. 
Kingsley,  8  Pa.  Dist.  245 ;  Lenhart  s 
Estate,  199  Pa.   St.  618,  49  Atl.  305. 

Tennessee..— V^istner  v.  Maupin, 
2   Baxt.   342,   362. 

West  Virginia.  —  Martin  v. 
Thayer,  37  W.  Va.  38,  54,  16  S.  E. 
489  (name  of  grandchild;  remem- 
bering the  person  more  important). 

Rule  Stated — "  It  has  been  re- 
iterated in  our  courts  that  a  man's 
meinory  may  be  imperfect  and  great- 
ly impaired  by  age  or  disease ;  that 
he  may  not  be  able,  at  all  times,  to 
recollect  the  names,  the  persons  or 
the  families  of  those  with  whom  he 
has  been  intimately  acquainted;  that 
he  may  at  times  ask  idle  questions 
and  repeat  those  which  he  has  be- 
fore asked,  which  may  have  been 
answered,  and  yet,  at  the  time  of 
executing  his  will,  may  be  capable 
of  recollecting  the  property  he  is 
about  to  dispose  of  and  the  natural 
objects  of  his  bounty,  and  of  under- 
standing the  manner  in  which  he 
determines  to  distribute  his  property. 
Stevens  v.  Vancleve,  4  Wash.  C.  C. 
262,  23  Fed.  Cas.  No.  13,412;  Lowe 
v.  Williamson,  2  N.  J.  Eq.  82;  An- 
dress  v.  Weller,  3  N.  J.  Eq.  604 
Stackhouse  v.  Horton,  15  N.  J.  Eq 
202;  Turner  v.  Cheesman,  15  N.  J 
Eq.  243;  Boylan  v.  Meeker,  28  N 
J.  L.  274;  Eddy's  Case,  32  N.  J.  Eq 
701 ;  Rusling  v.  Rusling,  36  N.  J 
Eq.  603."    White  v.  Starr,  47  N.  J 
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a  good  basis  for  expert  testimony/^  unless  they  are  numerous  or 
remarkable.^^  But  a  total  loss  of  memory  condemns  a  will." 
A  misstatement  to  the  scrivener  who  drew  the  will,  as  to  the 
amount  of  testator's  property  is  a  relevant,  but  not  controlling, 
circumstance.^^ 

(C.)  Strength  of  Memory.  —  The  testimony  must  be  directed  to  the 
question  of  the  testator's  capacity  to  comprehend  the  act  in  which 
he  is  engaged,  the  nature  and  extent  of  his  property,  and  the  ob- 
jects of  his  bcnmty  and  their  claims  upon  him.  Actual  recollection 
of  all  these  is  not  necessary  if  the  capacity  to  recollect  them  exists.^'' 
The  rule  applies  in  case  of  mental  unsoundness  produced  by  mental 
diseases  as  well  as  where  the  impaired  capacity  has  been  con- 
tinuous.^^ 

(7.)  Conversation.— (A.)  Ability  To  Converse.  — The  ability  to  con- 
verse intelligently  is  significant.^® 

(B.)  Broken  Conversation. —  Failure  to  exhaust  the  subject  of  a 
conversation    is    not    important,^^  especially  if  the  testator  has  a 


Eq.  244,  258,  20  Atl.  Sye,.  Clifton  v. 
Clifton,  47  N.  J.  Eq.  227,  241,  22 
Atl.   333,   is  to  the   same  effect. 

12.  Prentis  v.  Bates,  88  Mich.  567, 
588,  50  N.  W.  637  (but  in  Bush  v. 
Delano,  113  Mich.  321,  71  N.  W.  628, 
it  is  said  that  evidence  of  forgetful- 
ness  has  a  tendency  to  show  inca- 
pacity) ;  Matter  of  Wintermute's 
Will,  27  N.  J.  Eq.  447;  Matter  of 
Gross,  14  N.  Y.   St.  429. 

13.  Davis  V.  Denny,  94  Md.  390, 
50  Atl.  1037;  LefiSngwell  v.  Betting- 
house,  151  Mich.  513,  115  N.  W. 
731;  Shaw's  Will,  2  Redf.  Sur.  (N. 
Y.)  107,  133;  Potter  V.  M'Alpine,  3 
Dem.  (N.  Y.)  108;  Townsend  v. 
Bogart,  5  Redf.  Sur.  (N.  Y.)  93; 
Cockrill  V.   Cox,  65  Tex.  669. 

14.  In  re  Harrison's  Will,  30  N. 
Bruns.  164  (inability  to  name  the 
persons  desired  to  serve  as  execu- 
tors) ;  Lamb  v.  Lamb,  105  Ind.  456, 
5  N.  E.   171. 

Inability  to  recollect  how  to  write 
the  first  letter  of  his  name  is  strong 
evidence  of  incapacity.  Griffin  v. 
Griffin,    R.    M.    Charlt.    (Ga.)    217. 

15.  Waugh  V.  Moan,  200  111.  298, 
65  N.   E.  713. 

16.  England.  —  Harwood  v.  Ba- 
ker, 3  Moore  P.  C.  282,  13  Eng.  Re- 
print   117. 

Ark-ansas.  — Taylor  2:  ^^IcClintock, 
112   S.   W.  405. 

Indiana.  —  AIcReynolds  z:  Smith, 
86  N.   E.   1009,  qualifying  a   remark 


in  Barricklow  v.  Stewart,  163  Ind. 
438,  72  N.  E.  128. 

Missouri.  —  Holton  v.  Cochran, 
208  Mo.  314,  422,  106  S.  W.  1035. 

Nezv  lerscy.  —  Smith  v.  Smith, 
48  N.  J.  Eq.  566,  25  Atl.  II  ("it  is 
not  required  that  he  shall  in  fact 
correctly  ascertain  the  legal  status 
of  each  person  who  apparently  stands 
in  natural  relation  to  him.  In  the 
exercise  of  reason,  he  may  move 
upon  false  or  insufficient  evidence, 
or  by  mistake  of  law,  and  thus  ex- 
clude from  his  bounty  those  whom, 
but  for  his  error,  he  would  have 
recognized.  Stupid  error,  either  in 
his  reasoning  or  conclusion,  is  not 
lack    of    testamentary    capacity"). 

Nezv  York.  —  Townsend  v.  Bogart, 
5   Redf.   Sur.   93. 

Pennsylvania.  —  Wilson  v.  Mitch- 
ell, loi  Pa.  St.  495;  Reichenbach  v. 
Ruddach,  127  Pa.  St.  564,  590,  18 
Atl.  432. 

West  Virginia.  —  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  682,  8  S.  E.493. 

17.  Banks  v.  Goodfellow,  L.  R. 
5  Q.  B.  549,  569. 

18.  Cox's  Estate,  167  Pa.  St.  501. 
31  Atl.  747. 

A  Concession  of  Competency  when 
an  interview  took  place  does  not 
render  an  account  of  it  incompetent. 
In  re  Mason's  Will  (Vt.),  72  Atl. 
329. 

19-  Leffingwell  v.  Bettinghouse, 
151  Mich.  513,  115  N.  W.  731;  CHf- 
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physica.  ailment.^"  But  inability  to  continue  a  conversation  has 
been  regarded  as  significant  in  connection  with  other  circum- 
stances.^^ 

(C.)  Repetition.' — The  repetition  of  early  events  in  the  life  of  an 
aged  testator  is  not  valuable  as  evidence  of  incapacity.^^  And  so 
of  the  repetition  of  other  subjects  of  conversation.^'^ 

(8.)  Character.— (A.)  Moral  Character. — The  moral  character  of 
a  testator  is  not  a  relevant  question.^* 

(B.)  Positiveness. ■ — Firmness  and  decisiveness  of  character  or  the 
reverse  of  these  may  be  shown.^^ 

(C.)  Pressing  Unjust  Claim.  —  The  continued  assertion  of  a  finan- 
cial claim  destitute  of  merit  is  an  important  matter.^® 

(9.)  Passions  and  Prejudices.  — The  manifestation  of  passions  and 
prejudices  is  not,  of  itself,  evidence  of  insanity .^^ 


ton  V.  Clifton,  47  N.  J.  Eq.  277,  241, 
22  Atl.  3^3;  Carroll  v.  Norton,  3 
Bradf.  Sur.   (N.  Y.)  291. 

20.  Cheney  v.  Price,  90  Hun  238, 
37  N.   Y.    Supp.    117. 

21.  Williamson  v.  Nabers,  14  Ga. 
285,  311;  Prentis  v.  Bates.  93  Mich. 
234.  SI  N.  W.  153,  17  L.  R.  A.  494; 
Townsend   v.   Bogart,    5    Redf.    Sur. 

(N.  Y.)  93-  ,     „ 

The  Manner  of  Testator's  Conver- 
sation may  be  shown  if  it  is  alleged 
to  have  been  disconnected.  In  re 
Estate  of  Goldthorp,  94  Iowa  336, 
62  N.  W.  84v 

An  Attorney  May  Testify  to  the 
inability  of  his  client  to  converse. 
Daniel  v.  Daniel,  39  Pa.  St.  191,  210. 

Evidence  That  Eational  Answers 
Were  Made  to  Simple  Questions,  re- 
quests for  nourishment,  or  brief  re- 
marks made  on  being  suddenly 
aroused  does  not  show  a  disposing 
mind.  Christy  v.  Clarke,  45  Barb. 
(N.  Y.)  529,  546;  Daniel  v.  Daniel, 
39  Pa.  St.  191. 

Cause  of  Broken  Conversation. 
A  witness  whose  opinion  of  testa- 
tor's capacity  was  based  on  his 
breaking  off  in  conversation  and 
who  has  testified  on  cross-examina- 
tion that  a  brother  of  the  testator 
did  the  same  thing,  may  be  asked 
on  redirect  examination  his  opinion 
as  to  the  brother's  sanity.  Nichols 
V.  Wentz.  78  Conn.  429,  62  Atl.  610. 

22.  Holmberg  v.  Phillips  (Iowa), 
78  N.  W.  66;  Riley  v.  Sherwood, 
144,  Mo.  354,  365,  45  S.  W.  I077- 

23.  Kinne  v.  Kinne,  9  Conn.  102; 
Succession  of  Jones,  120  La.  986, 
45  So.  965. 
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24.  Graham  v.  Deuterman,  217 
111.  238,  75  N.  E.  480;  Wallace  v. 
Whitman,  201   111.  59,  66  N.  E.  311. 

Mere  Moral  Insanity,  that  is  dis- 
order of  the  moral  affections  and 
propensities,  will  not,  unless  accom- 
panied by  insane  delusion,  invalidate 
a  will.  Frere  v.  Peacocke,  3  Curt. 
(Eng.)  664;  Boardman  v.  Wood- 
man, 47  N.  H.  120,  136;  III  re  Jones' 
Will.  5  IMisc.  199,  25  N.  Y.  Supp. 
109  (surrogate's  court)  ;  In  re  Fow's 
Estate,  147  Pa.  St.  264,  23  Atl.  447; 
Wickes  V.  Walden,  228  111.  56,  72,, 
81  N.  E.  798. 

Miserly  Disposition  and  Habits, 
unclean  modes  of  life,  even  to  theft, 
profanity  and  violence  of  temper,  of 
themselves  do  not  affect  testamen- 
tary capacity.  Lewis'  Case,  33  N.  J. 
Eq.  219;  In  re  Halbert's  Will,  15 
Misc.  308,  37  N.  Y.  Supp.  757 ;  In  re 
Gorkow's  Estate,  20  Wash.  563,  56 
Pac.    385. 

Dissoluteness  or  Profligacy  of  the 
testator  are  irrelevant  matters.  Snell 
V.  Weldon  (III),  87  N.  E.  1022; 
Graham  v.  Deuterman,  217  111.  235, 
75    N.    E.   480. 

25.  Patten  v.  Cilley,  67  N.  H.  520, 
42  Atl.  47;  In  re  Metcalf's  Will,  16 
Misc.  180,  38  N.  Y.  Supp.  1131;  In 
re  Cline's  Will,  24  Or.  175,  32,  Pac. 
542;  s.  c,  sub  nom.,  Bain  v.  Cline, 
33  Pac.  542;  Foster's  Exrs.  v.  Dick- 
erson,  64  Vt.  233,  249,  24  Atl.  253. 

26.  Holton  V.  Cochran,  208  Mo. 
314,  421,  106  S.  W.   1035. 

27.  Newton  v.  Carbery.  5  Cranch 
C.  C.  626,  18  Fed.  Cas.  No.  10,189; 
Cash  V.  Lust,  142  Mo.  630,  44  S.  W. 
724;  Coit  V.  Patchen,  77  N.  Y.  533; 
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(10.)  Avariciousness.  —  Unsoundness  of  mind  is  not  shown  by 
proof  of  avariciousness.-* 

(11.)  Handwriting.  —  Peculiarities  in  handwriting  may  indicate  old 
age  rather  than  loss  of  mental  power;  and  while  proof  of  hand- 
writing may  be  received,  so  may  evidence  accounting  for  its 
peculiarities.^^ 

(12.)  Mistake. —  A  misapprehension  of  facts  does  not  show  inca- 
pacity though  the  will  is  changed  because  of  it.^" 

(13.)  Ignorance  of  Facts. —  Failure -of  a  testator  to  fully  inform 
himself  respecting  all  the  facts  and  circumstances  by  which  he  is 
surrounded  is  not  a  fatal  matter.^^ 

(14.)  Change  of  Testamentary  Intention.  —  Testator's  change  of  in- 
tention as  to  the  course  his  estate  should  take  is  not  significant  of 
itself,^-  especially  in  the  absence  of  proof  of  a  change  of  attitude 
toward  collateral  relatives  affected  thereby,^^  though  numerous 
changes  tend  to  show  lack  of  business  intelligence,^*  It  is  not  con- 
clusive as  to  the  lack  of  capacity,^^  and  if  there  has  been  a  general 
consistency  in  intentions  the  fact  is  in  favor  of  capability .^^  A  revo- 
lutionary change  may,  in  connection  with  proof  of  a  progressive 
disease  or  other  facts,  be  important.^^  But  generally  a  motive  for 
change  may  be  shown,  and  it  is  immaterial  that  it  rested  on 
prejudice.^® 

(15.)  Change  in  Desire. —  Proof  that  regrets  were  expressed  be- 
cause a  gift  had  been  made  does  not  bear  on  the  question  of  the 
giver's  capacity.^^ 

(16.)  Failure  To  Perfect  Gift.  —  It  is  not  relevant  to  show  that  tes- 

In  re  Morgan's   Estate,  219  Pa.   St.  33.     Safe  Dep.  &  Tr.  Co.  v.  Berry, 

355,   68   Atl.   953    ("a   man's   preju-  93  Md.  560,  49  Atl.  401. 

dices     are    part    of    his     liberty");  34.    /n  r^  Snelling,  136  N.  Y.  515, 

Field  V.   Pickard,  126  Wis.  229,  105  32  N.  E.  1006;   Cheney  v.  Price,  90 

^'^r'  t  •             T  •         s.  A        n-  ^""  ^3^'  37  N.  Y.  Supp.  117. 

28.     Tvison  z;.  Ivison.  80  App.  Div.  35.     q^          ^,    p^i^e,  go  Hun  238, 

599,  80  N.   Y    Supp.   ion;   F.eld^.  7  n.  Y.  Supp.  117. 

Pickard,    126   Wis.    229,    105    N.    W.  \a      ^^      /         U    ,           „  ^        , 

»  g  ob.     JNewton  v.  Carbery,  5  Cranch 

OQ      r         r-1       ji    ,    ,ir-ii  ->T  C.   C.  626,   18  Fed.   Cas.   No.    10,189. 

'^"J^Chandlers  Will,  i02Me.  37.     /„   ^-^  Ellwanger's    Will.    114 

^^n'   M     .•        ^''Tu  ^XT   ^7  ^-   Y.   Supp.  727;   Yardley  v.  Cuth- 

J\  ^^^q'V-  S"^^'"'  ^7  ^ir^^-       bertson,  108  Pa.  St.  395,  463. 

38,  48,  16  S.  E.  489;  Coucn  V.  East-  in     Connection     With     Proof     of 

"'"^'J'  ^Vl-        i  S  ;t.^-      .  V    V        ^^^'   habits   of   dissipation   and   per- 

31.  Matter  of  Bethune.   15  N.  Y.       ^Q^al  injuries,  an  unexplained  change 

oo^^'n^  /-I  AT    T  °^   intention   made    within    a    short 

32.  Turner  i;.  Cheesman,  15  N  J.  ^ime  may  be  cogent  evidence  of  in- 
Eq.  243  255;  McLaughlin  v.  Mc-  capacity.  Edge  v.  Edge,  38  N  T. 
Devitt,    63    N.     Y.     213;     Potter    v.  Eq_  211 

M'Alpine.  3  Dem.   (N.  Y.)    108,  120;  38.     Morgan's  Estate,  219   Pa.   St 

In  re  Jones'  Will,  5  Misc.  199,  25  N.  355,  68  Atl.  953. 

Y.   Supp.    109;   Titlow  V.  Titlow,  54  39.     Eraser  v.  Jennison,  42   Mich. 

Pa.  St.  216.  206,  223,  3  N.  W.  882. 
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tator,  many  years  previous  to  the  will,  made  a  gift  of  land  to  one 
of  his  children  and  failed  to  convey  it.*'' 

(17.)  Changed  Condition.  —  Marked  changes  in  social  and  business 
habits,  mind,  and  love  and  devotion  for  children  or  other  near 
relatives  are  strong  evidence  of  incompetency  in  the  absence  of 
proof  of  cause  therefor.*^  But  if  cause  exists  for  the  change  such 
evidence  is  not  important.*-  It  must  be  weighed  in  connection  with 
proof  of  the  age  of  the  testator,*^  and  of  his  physical  condition.** 


40.  James  v.  Sutton,  36  Neb.  393, 
54  N.  W.  670. 

41.  England.  —  Smith  v.  Teb- 
bitt,  L.  R.  I  P.  &  D.  398,  430  (as 
much  weight  may  be  given  the  as- 
signed reason  for  a  severance  of 
pleasant  family  relations  as  to  the 
fact). 

Alabama.  —  Johnson  v.  Arm- 
strong, 97  Ala.  731,  12  So.  72. 

California.  —  In  re  Carpenter,  79 
Cal.  382,  21  Pac.  835. 

Iowa.  —  Pelamourges  v.  Clark,  9 
Iowa  I ;  Osborne  v.  Osborne,  125 
Iowa  296,  loi   N.  W.  83. 

Kcntuckv.  —  Sherley  v.  Sherley,  81 
K}^  240;  Tudor  V.  Tudor,  17  B.  Mon. 

395- 

Missouri.  —  Holton  v.  Cochran, 
208  Mo.  314,  418.  106  S.  W.  1035; 
Knapp  V.  St.  Louis  Tr.  Co.,  199  Mo. 
640,  665,  98  S.  W.  70. 

Nezv  York.  —  In  re  Loewenstine's 
Estate.  2  Misc.  323,  21  N.  Y.  Supp. 
931;  Miller  v.  White,  5  Redf.  Sur. 
320. 

Texas.  —  Cockrill  v.  Cox,  65  Tex. 
669. 

Change  of  Habits —  If  testator 
has  been  insane  at  times  previous  to 
the  making  of  his  will,  and  thougii 
competent  to  do  business,  his  habits 
indicate  a  complete  revolution  in  his 
character,  all  those  things  tending 
to  show  the  extent  and  nature  of  the 
change  in  him  should  be  disclosed. 
Bitncr  v.  Bitner,  65  Pa.  St.  347,  361. 
See  /;;  re  Ely's  Estate,  16  Misc.  228, 
39  N.  Y.  Supp.  177. 

Extent  of  Change.  —  If  the  change 
of  manner  from  cheerfulness  and 
affability  to  moroseness  and  discour- 
tesy was  shown  alike  to  intimate 
friends  and  ordinary  acquaintances; 
if  penuriousness  and  avarice  had  re- 
cently supplanted  open-handed  gener- 
osity; if  great  physical  strength  and 
courage  had  given  way  to  excessive 
timidity  and  feebleness,  and  business 
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capacity  and  sagacity  to  folly  and 
blundering  in  the  management  of 
business  affairs,  there  would  then  be 
ample  warrant  for  holding  that  the 
testator  was  incompetent.  Potter  v. 
M' Alpine,  3  Dem.  Sur.   (N.  Y.)   108. 

Change  in  a  Single  Particular  is 
not  significant.  Conner  v.  Skaggs, 
213  Mo.  334,  III  S.  W.  1 132;  Lef- 
fingwell  V.  Bettinghouse,  151  Mich. 
513,  115  N.  W.  731  (increasing  un- 
tidiness of  aged  person)  ;  Wright's 
Estate,  ID  Pa.  Dist.  133.  Neglect  to 
care  for  property  as  previously  may 
be  shown.  Hamilton  v.  Hamilton, 
10  R.  I.  538. 

Relevant  Facts —  Sudden  irritabil- 
ity, moroseness  and  unprovoked  pro- 
fanity, indicating  a  complete  and  rad- 
ical change  of  disposition,  may  be 
shown  in  connection  with  other  facts. 
Conely  v.  McDonald,  40  Mich.  150; 
Sherley  v.  Sherley,  81  Ky.  240.  It 
may  be  shown  that  decedent  aban- 
doned his  family  and  lived  with  an 
illegitimate  daughter  as  his  wife. 
Johnson  v.  Armstrong,  97  Ala.  731, 
12  So.  72.  Proof  of  a  change  of 
manner  of  living  and  associating 
with  immoral  women  may  be  per- 
suasive. Bryant  v.  Pierce,  95  Wis. 
331,  70  N.  W.  297.  Compare  Weston 
V.  Hanson,  212  Mo.  248,  iii  S.  W. 

44- 

Indecent  Conduct — Indecency  of 
language  and  gestures  in  a  person 
well  brought  up  and  of  a  chaste  life 
is  a  plain  indication  of  mental  dis- 
ease. Waring  v.  Waring,  6  Moore 
P.  C.  341,  362,  13  Eng.  Reprint  7i5- 

42.  Riley   v.    Sherwood,    144   Mo. 

354,  36s,  45   S.  W.   1077-  .  ,     „ 

43.  In  re  Flansburgh's  Will,  82 
Hun  49,  31  N.  Y.  Supp.  177;  In  re 
Halbert's  Will,  15  Misc.  308,  Z7  N. 
Y.  Supp.  757;  Wilson  z/.  ■  Mitchell, 
loi   Pa.  St.  495. 

44.  In  re  Flansburgh's  Will,  82 
Hun  49,  31  N.  Y.  Supp.  177. 
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A  general  statement  by  a  witness  as  to  testator's  action  or  manner 
is  competent.*^ 

Basis  of  Comparison.  —  The  testator's  manner,  talk  and  actions  at 
the  time  in  issue  must  be  compared  with  his  conduct  at  a  time 
when  he  was  concededly  sane.*® 

(18.)  Vanity.  —  Extraordinary  vanity  is  a  material  circumstance.*^ 

(19.)  Brutality.  —  Brutal  treatment  by  a  testator  of  his  wife,  with- 
out cause,  is  not  a  test  of  capacity.** 

(20.)  Suicide.  —  The  fact  that  testator  committed  suicide  is  rele- 
vant and  in  some  cases  raises  a  doubt  of  his  sanity,*'*  or,  it  has 
been  said,  removes  all  doubt  as  to  the  testator's  previous  condi- 


45.  Parsons  v.  Parsons,  66  Iowa 
754,  21  N.  VV.  570,  24  N.  W.  564. 

46.  Dillman  v.  McDanel,  222  111. 
276,  290,  78  N.   E.   591- 

A  Broader  Scope  is  allowed  in 
England.  "  No  man  knows  aught  of 
the  condition  of  another's  mind  ex- 
cept by  comparison  with  his  own. 
And  in  instituting  this  comparison 
we  recognize  the  general  fact  that 
all  mankind  are  endowed  with  the 
same  senses,  moved  by  the  like 
emotions,  governed  by  the  same  re- 
straints, and  guided  by  the  same 
faculties.  All  these  vary  in  their 
force  and  action  in  different  individ- 
uals, or  the  same  individuals  at  dif- 
ferent times.  But  they  vary  within 
certain  limits,  and  certain  limits 
only.  It  is  when  the  words  or 
deeds  of  others,  referred  to  our  own 
standard  and  that  which  by  experi- 
ence is  found  to  be  the  common 
standard  of  the  human  race,  appear 
to  transgress  those  limits,  that  we 
suspect  these  common  senses,  emo- 
tions and  faculties,  which  we  know 
to  exist  to  be  the  subjects  of  disor- 
der or  disease.  If  the  divergence  be 
very  marked,  and  exhibit  itself  either 
on  many  subjects  or  with  uniform 
constancy  in  the  behavior  of  the  in- 
dividual we  pronounce  disease  with- 
out hesitation.  In  proportion  as  the 
disease  is  either  casual  or  trifling, 
or  open  to  some  other  possible  so- 
lution, the  inquiry  is  difficult  and 
the  judgment  hesitates.  Here,  then, 
I  think,  is  the  simple  rule  by  which 
mankind  in  general  pronounce  upon 
mental  disease."  In  addition  to  this 
basis  is  that  employed  by  medical 
men  —  the  comparison  of  the  acts 
and  sayings  of  the  testator  with 
those     of     the     admittedly     insane. 


Smith  V.  Tebbitt,  L.  R.   i   P.  &  D. 
(Eng.)   398. 

In  Boughton  v.  Knight,  L.  R.  3 
P.  &  D.  (Eng.)  64,  Sir  J.  Hannen 
instructed  the  jury  thus:  "  You  must 
not  arbitrarily  take  your  own  mind 
as  the  measure  of  capacity  in  this 
sense,  that  you  should  say  I  do  not 
believe  such  and  such  a  thing,  and 
therefore  the  man  who  does  believe 
it  is  insane.  Nay,  more,  you  must 
not  say,  I  should  not  have  believed 
such  and  such  a  thing,  therefore  the 
man  who  did  believe  it  is  insane. 
But  you  must  of  necessity  put  to 
yourself  this  question  and  answer 
it.  Can  I  understand  how  any  man 
in  possession  of  his  senses  could 
have  believed  such  and  such  a  thing? 
And  if  the  answer  you  give  is,  I 
cannot  understand  it,  then  it  is  of 
the  necessity  of  the  case  that  you 
should  say  the  man  is  not  sane." 

47.  Waring  v.  Waring,  6  Moore 
P.  C.  341,  363,  13  Eng.  Reprint  715. 

48.  Weston  v.  Hanson,  212  Mo. 
248,  266,   III   S.  W.  44. 

The  purpose  of  inflicting  cruel  and 
inhuman  punishment  on  others  may 
be  shown  by  proof  of  the  state  of 
the  public  mind  in  usual  times. 
Mullins    V.    Cottrell,    41    Miss.    291, 

323- 

49.  Pyle  V.  Pyle.  158  111.  289,  300, 
41  N.  E.  109;  (k)dden  v.  Burke,  35 
La.  Ann.  160,  171  ("  Suicide,  it  is 
true,  is  not  as  an  inflexible  rule,  con- 
sidered in  itself  as  evidence  of  in- 
sanity, but  it  cannot  be  denied  that 
in  most  cases  it  is  committed  in  mo- 
ments of  mental  aberration,  and  is 
an  act  which  nothing  can  otherwise 
justify");  Pettit  v.  Pettit,  4 
Humph.  (Tenn.)  191;  Frary  v. 
Gusha,  59  Vt.  257,  9  Atl.  549;  Rath- 
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tion.*^**  But  generally  it  is  for  the  jury  to  find  the  effect  of  so 
doing.^^  Circumstances  may  tend  to  lessen  the  weight  which  evi- 
dence of  suicide  might  otherwise  carry. ^^  They  may  also  add  to 
the  weight  afforded  by  that  fact.^^  Attempts  to  commit  suicide 
may  be  shown.^* 

Love  of  Life.  —  To  meet  the  theory  that  the  testator  was  afflicted 
with  melancholia  and  in  consequence  committed  suicide,  his  love  of 
life  may  be  shown  and  the  efforts  made  to  obtain  restored  health.^^ 

(21.)  Business     Transactions (A.)  Importance    of.  —  Because     the 

making  of  a  will  is  essentially  a  business  transaction  the  capacity 
of  the  testator  to  do  business  successfully  is  a  relevant  fact  which 
has  often  been  regarded  as  of  the  utmost  significance  where  no 
question  of  delusion  was  raised.^® 

(B.)  Business  Capacity  Not  the  Test. — The  capacity  to  transact 
ordinary  business  is  not  the  test  of  testamentary  capacity ;  it  ex- 
ceeds the  standard.  But  proof  of  general  business  capacity  is 
received  because  it  gives  rise  to  the  presumption  that  capacity  to 


jens   V.    Merrill,    38   Wash.   442,    80 
Pac.  754. 

50.  In  re  Kahn's  Will,  S  N.  Y. 
Supp.  556,  24  N.  Y.  St.  40Q  (in  this 
case  the  suicide  was  preceded  by  the 
murder  of  testator's  wife  as  to  whom 
he  is  alleged  to  have  entertained  a 
delusion). 

51.  England.  —  Burrows  v.  Bur- 
rows, I  Hagg.  Ecc.  109;  Chambers 
V.  Queen's  Proctor,  2  Curt.  Ecc.  415. 

Delaware.  —  Duffield  v.  Morris,  2 
Har.  375. 

Maryland.  —  McElwee  v.  Fergu- 
son,  43    Md.    479. 

Massachusetts.  —  Brooks  v.  Bar- 
rett, 7   Pick.  94. 

Missouri.  —  Holton  v.  Cochran, 
208  Mo.  314,  425,  106  S.  W.  1035. 

New    Jersey.  —  Koegel    v.    Egner, 

54  N.  J.   Eq.  623,  35  Atl.  394. 
Neiv    York.  —  In    re    Card's    Will, 

55  Hun  607,  8  N.  Y.  Supp.  297. 
Suicide  Resulting  From  a  Tem- 
porary Surrender  of  Reason  is  not 
inconsistent  with  the  exercise  of 
usual  discretion  in  business  affairs 
(Brooks  V.  Barrett,  7  Pick.  [Mass.] 
94),  and  such  surrender  is  in  "its 
very  nature  transitory,  and  the  proof 
of  its  existence  by  mere  proof  of  an 
attempt  at  suicide  or  if  the  act  of 
suicide  itself  by  no  means  establishes 
its  existence  at  an  antecedent  or 
subsequent  period  of  time."  Koegel 
V.  Egner,  54  N.  J.  Eq.  623,  35  Atl. 
394- 

52.  In    re    Card's    Will,    55    Hun 
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607,  8  N.  Y.  Supp.  297  (old  age, 
absence  of  resources  for  enjoyment, 
vexations,  and  no  fear  for  the 
future). 

53.  Burkhart  v.  Gladish,  123  Ind. 
337,  24  N.  E.  118  (murder  of  wife 
because  of  a  delusion  as  to  her 
fidelity,  followed  by  suicide). 

54.  /;;  re  Round's  Will,  25  Misc. 
loi,  54  N.  Y.  Supp.  710. 

55.  In  re  Dolbeer's  Estate,  149 
Cal.  227,  86  Pac.  695. 

56.  England.  —  Smith  v.  Teb- 
bitt,  L.  R.  I  P.  &  D.  398,  428. 

California.  —  In  re  Wilson's  Es- 
tate,  117  Cal.  262,  49  Pac.   172,  711. 

Michigan.  —  Hibbard  v.  Baker,  141 
Mich.  124,  104  N.  W.  399. 

New  Jersey.  —  Garrison  v.  Gar- 
rison, 15  N.  J.  Eq.  266.  The  court 
said :  "  The  very  best  evidence  of  a 
man's  capacity  to  dispose  of  his 
property  by  will  is  the  fact  of  the 
management  and  disposition  of  it  in 
every  other  respect  with  prudence 
and  judgment.  It  is  difficult  to  con- 
ceive how  it  is  possible  for  a  man 
to  have  the  sole  control  of  his  prop- 
erty, to  buy  and  sell  with  judgment, 
and  to  dispose  of  the  proceeds  ju- 
diciously, and  yet  deny  to  him  the 
capacity  of  saying  how  his  property 
shall  be  disposed  of  when  death  de- 
prives him  of  his  personal  control 
over  it."  See  Lewis'  Case,  33  N.  J. 
Eq.  219,  232;  White  v.  Starr,  47  N 
J.  Eq.  244,  257,  20  Atl.  875. 
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make  a  will  existed."     In  England  the  rule  has  been  otherwise 
stated.^« 


New  York.  —  Sheldon  v.  Dow,  i 
Dem.  503;  In  re  Merriam's  Will,  16 
N.  Y.  Siipp.  738;  In  re  Halbert's 
Will,  15  Misc.  308,  37  N.  Y.  Supp. 

757- 

Oregon.  —  In  re  Cline's  Will,  24 
Or.  175,  33  Pac.  542;  s.  c,  sub  nom., 
Bain  v.  Cline,  33  Pac.  542. 

Tennessee.  —  Gass  v.  Gass,  3 
Humph.  278. 

IVisconsin.  —  Field  v.  Pickard,  126 
Wis.  229,   105  N.  W.  796. 

57.  United  States.  —  Harrison  v. 
Rowan.  3  Wash.  C.  C.  580,  11  Fed. 
Cas.  No.  6,141 ;  Newton  v.  Carberv, 
5  Cranch  C.  C.  626,  18  Fed.  Cas.  No. 
io,i8g. 

Connecticut.  —  Nichols  v.  Wentz, 
78  Conn.  429,  62  Atl.  610;  Kinne  v. 
Kinne.  9  Conn.  102. 

Georgia.  —  Potts  v.   House,  6  Ga. 

3^4.   357. 

Illinois. — Craig  v.  Southard,  148 
111-  37,  35  N.  E.  361 ;  Ring  v.  Law- 
less, 190  111.  520,  60  N.  E.  881 ; 
Waugh  V.  Moan,  200  111.  298,  65  N. 
E.  713;  Johnson  v.  Farrell,  215  111. 
542,  74  N.  E.  760;  England  v.  Faw- 
bush,  204  111.  384,  399,  68  N.  E.  526. 
Compare  Meeker  v.  Meeker,  75  111. 
260;  Schneider  v.  Manning,  121  111. 
376,  12  N.  E.  267. 

Kentucky.  —  Bramel  v.  Bramel, 
loi  Ky.  64,  39  S.  W.  520;  Wise  v. 
Foote,  81  Ky.  10;  Howard  v.  Coke, 
7  B.  Mon.  655. 

Michigan.  —  Kempsey  v.  McGin- 
ness,  21  Mich.  T23;  Rice  v.  Rice,  50 
Mich.  448,  15  N.  W.  545;  Prentis  v. 
Bates,  88  Mich.  567.  50  N.  W.  637; 
Hoban  v.  Piquette,  52  Mich.  346,  361, 
17  N.  W.   797. 

Missouri.  —  Jackson  v.  Hardin.  83 
Mo.  175;  Hamon  v.  Hamon,  180  Mo. 
685,  698,  79  S.  W.  422;  Winn  v. 
Grier,  117  S.  W.  48;  Brinkman  v. 
Rueggesick,  71  Mo.  553 ;  Couch  v. 
Gentry,  113  Mo.  248,  20  S.  W.  890. 

New  Jersey.  —  Bannister  v  Jack- 
son, 45  N.  J.  Eq.  702,  17  Atl.  692. 

New  York.  —  Stewart's  Exr.  v. 
Lispenard,  26  Wend.  255;  Coit  v. 
Patchen,  77  N.  Y.  533;  In  re  Bird- 
sail's  Will,  13  N.  Y.  Supp.  421  (sur- 
rogate's    court) ;     Matter     of     Sea- 


grist's  Will,   I   App.   Div.  615,  37  N. 
Y.  Supp.  496. 

Ohio.  —  West  v.  Knoppenberger, 
4  Ohio  C.  C.  (N.  S.)  305. 

Pennsylvania.  —  Vogelsong's  Es  - 
tate,  196  Pa.  St.  194,  46  Atl.  424; 
Richmond's  Estate,  206  Pa.  St.  219, 
55  Atl.  970. 

Washington. — /;;  re  Gorkow's 
Estate,  20  Wash.  563.  56  Pac.  385. 

IVest  Virginia.  —  Stewart  v.  Ly- 
ons, 54  W.  Va.  665.  47  S.  E.  442. 

Reason     for     Distinction "  The 

testator  may  not  have  sufficient 
strength  of  memory  or  vigor  of  in- 
tellect to  carr>^  on  an  extensive  bus- 
iness, or  even  to  make  and  digest  all 
parts  of  a  single  contract,  yet  he 
may  be  competent  to  direct  the  dis- 
tribution of  his  property  bv  will,  for 
this  is  a  subject  of  which  he  may 
often  have  thought."  White  v.  Starr, 
47  N.  J.  Eq.  244.  258,  20  Atl.  875; 
Perkins  v.  Perkins,  116  Iowa  253,  90 
N.  W.  55;  In  re  Convey's  Will,  52 
Iowa  197,  2  N.  W.  1084;  Meeker  v. 
Meeker,  74  Iowa  352.  37  N.  W.  773; 
H'owell  V.  Taylor,  50  N.  J.  Eq.  428, 
26  Atl.  566;  Bennett  v.  Bennett,  50 
N.  J.  Eq.  439,  26  Atl.  573;  Crowson 
V.  Crowson,  172  Mo.  691.  702,  72  S.^ 
W.    1065,   and   local   cases   cited. 

Willingness    of    Witness    To    Do 

Business  With  Testator It  is  not 

material  whether  or  not  a  witness 
would  have  done  business  with  the 
testator.  Staser  v.  Hogan,  120  Ind. 
207,  21   N.  E.  91  r,  22  N.  E.  990. 

58.  Burdette  v.  Thompson,  re- 
ported in  a  note  to  Broughton  v. 
Knight,  L.  R.  3  P-  &  D.  (Eng.)  64, 
72.  "  From  the  character  of  the  act 
it  requires  the  consideration  of  a 
larger  variety  of  circumstances  than 
is  required  in  other  acts,  for  it  in- 
volves reflection  upon  the  claims  of 
the  several  persons  who  by  nature, 
or  through  other  circumstances,  may 
be  supposed  to  have  claims  on  the 
testator's  bounty,  and  the  power  of 
considering  these  several  claims  and  ' 
of  determining  in  what  proportion 
the  property  shall  be  divided  amongst 
the  claimants ;  and,  therefore,  what- 
ever degrees  there  may  be  of  sound- 
ness   of    mind       the    highest    degree 
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(C.)  Particular  Transactions. —  Particular  business  transactions  of 
the  testator  may  be  shown  if  entered  into  about  the  time  the  will 
was  made,  as  may  the  circumstances  connected  with  them  in  so 
far  as  they  indicated  his  mental  state/''  as  his  character  as  a  busi- 
ness man  and  the  pecuniary  standing  of  one  to  whom  a  power  ot 


must  be  required  for  making  a  will.'' 
This  view  is  approved  in  Freeman  v. 
Freeman,   19  Ont.    141,    iS4- 

Test  Not  Uniformly  Applied. 
"The  capacity  to  manage  property 
is  always  a  topic  well  worthy  of  con- 
sideration in  inquiries  like  the  pres- 
ent. But  in  most  cases  it  implies  the 
guidance  and  restraint  involved  in 
the  control  of  expenditure  to  the 
bounds  of  an  income  more  or  less 
limited."  If  the  income  is  too  large 
relatively  to  the  wants  of  the  tes- 
tator such  a  test  is  not  to  be  applied. 
In  such  a  case  the  question  of  ju- 
dicious generosity  may  be  gone  into. 
Smith  V.  .Tebbitt,  L.  R.  i  P.  &  D. 
(Eng.)   398,  428. 

59.  Alabama.  —  Stubbs  v.  Hous- 
ton, 33  Ala.  555. 

California.  —  In  re  Wax's  Estate, 
106  Cal.  343,  39  Pac.  624. 

Illinois.  —  Dillman  v.  McDanel, 
222  111.  276,  78  N.  E.  591 ;  Craig  v. 
Southard,  148  111.  37,  35  N.  E.  361; 
Graham  v.  Deuterman,  217  111.  235, 
75  N.  E.  480;  Snell  V.  Weldon,  87 
N.  E.  1022. 

Indiana.  —  Staser  v.  Hogan,  120 
Ind.  207,  2'i7,  21  N.  E.  911,  22  N.  E. 
990  (all  that  was  done  may  be 
shown,  but  an  opinion  as  to  how  it 
was  done  is  inadmissible). 

Iowa.  —  Sim  v.  Russell,  90  Iowa 
656,  57  N.  W.  601. 

Massachusetts. —  Woodward  v. 
Sullivan,    152    Mass.    470,    25    N.    E. 

837. 

Minnesota.  —  In  re  Pinney's  Will, 
27  Minn.  280,  6  N.  W.  791,  7  N.  W. 

144. 

Montana.  —  In  re  Miller's  Estate, 
97  Pac.  935. 

New  Jersey.  —  Fluck  v.  Rea,  51  N. 
J.  Eq.  233,  27  Atl.  636;  White  v. 
Starr,  47  N.  J.  Eq.  244,  257,  20  Atl. 
875;  In  re  Barber's  Will  (N.  J.  Eq.), 
49  Atl.  826;  Lee's  Will,  46  N.  J.  Eq. 
193,  18  Atl.  525;  Garrison  v.  Garri- 
son. 15  N.  J.  Eq.  266,  279. 

New  York.  —  Horn  v.  Pullman,  72 
N.  Y.  269;  Dickie  v.  Van  Vleck,  5 

Vol.  XIV 


Redf.  Sur.  284;  Reynolds  v.  Root, 
62  Barb.  250;  In  re  Peck's  Will,  62 
Hun  622,  17  N.  Y.  Supp.  248;  In  re 
Berrien's  Will,  58  Hun  610,  12  N, 
Y.   Supp.   585. 

Pennsylvania.  —  Shreiner  v.  Shrei- 
ner,  i78"Pa.  St.  57,  35  Atl.  974;  Gat- 
ley's  Estate,  4  Pa.  Dist.  52;  Napfle's 
Estate,  134  Pa.  St.  492,  19  Atl.  679. 

Verm  ont. -~T\i\.\s  v.  Gage,  70  Vt. 
13,  39  Atl.  246. 

West  Virginia.  —  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  678,  8  S.  E.  493; 
Ward  V.  Brown,  53  W.  Va.  227,  264, 
44  S.  E.  488;  Stewart  v.  Lyons,  54 
W.  Va.  665,  47  S.  E.  442. 

Wisconsin.  —  Loughney  v.  Lough- 
ney,  87  Wis.  92,  58  N.  W.  250  (se- 
curing written  evidence  of  indebted- 
ness from  draughtsman  of  will  at 
time  of  its  execution). 

Evidence  of  Fickleness  and  Ca- 
price in  connection  with  a  single 
business  matter  does  not  carry  con- 
viction.    Jackson  v.  Hardin,  83  Mo. 

^75-  ,      , 

Service   as   Juror —  Decedent  s 

service  as  a  juror  during  the  time 
he  is  said  to  have  been  afflicted  may 
be  shown;  it  is  not,  however,  con- 
clusive as  to  his  mental  state.  In  re 
Knox's  Will,  123  Iowa  24,  98  N.  W. 
468. 

Witness Acts    and    conduct    of 

testator  as  a  witness  may  be  shown. 
Gurley  v.  Park,  135  Ind.  440,  35  N. 
E.  279;  In  re  Halbert's  Will,  15 
Misc.  308,  37  N.  Y.  Supp.  757 ;  In  re 
Draper's  Estate,  215  Pa.  St.  314,  64 
Atl.  520.  They  may  be  convincing 
as  to  his  capacity.  In  re  Case 
(Conn.),  52  Atl.  403- 

Testimony  given  by  testator  may 
be  received  to  meet  testimony  show- 
ing that  he  was  incoherent  in  his 
statements;  and,  if  properly  authen- 
ticated, might  be  competent  as  evi- 
dence in  chief.  Kerr  v.  Lunsford,  31 
W.  Va.  659,  677,  8  S.  E.  493. 

Testator's  Testimony  Before  Grand 
Jury   is   excluded   by   statute.    Pin- 
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attorney  was  given  ^  and  so  of  the  persons  appointed  executors.«^ 
The  transaction  of  business  with  contestant  n^^y  ^e  shown^^^^^^ 

Discharge  of  Public  Duties.  —  Testnnony  showmg  that  testator  hem 
public  office  after  the  will  was  made  ^^^^\,^^JT^^^^^^^^^ 
nrnnf  of  the  manner  in  wh  ch  he  performed  his  duties.        i  ne  proper 

(D )  Extent  of  Business  Transactions.      ^^ 
testator  conducted  business  "^^  bejhowj.  ^^  ^^._ 

(E.)  Success  \l^ff^^^''^^-^^^^UeZs^<^ss  conducted  by  the 
fe^st^r »r?hrhis'S:Sa'cS™s  were^unbusinessHke  if  previous 

''"fFrAstl'lLr-nrrbelown-to  what  extent  the  testator 


ney's  Will,  27  Minn.  280,  6  N.  W. 
701    7  N    W.  I44. 
60.    Frary  ?/.  Gusha,  59  Vt.  257,  9 

^ei.^'^Prather  v.  McClelland,  76 
Tex.  574,  587,  13  S.  W.  543. 

The  General  Eeputation  of  tne 
Executor  may  be  shown  as  a  cir- 
cumstance reflecting  upon  the  tes- 
tator's capacity.  The  latter  s  knowl- 
edge of  such  reputation  may  be 
shown  by  indirect  evidence.  McUn- 
nis  V.  Kempsey,  27  Mich    303. 

The  Wealth  of  the  Executor  is 
irrelevant.  Murphree  v.  Senn,  107 
Ala   424,  18  So.  264. 

62.  Bradley  v.  Palmer.  I93  TH.  iS- 
Re  61  N  E  856;  Sim  V.  Russell,  90 
?La  656,  57  N.  W.  601;  Bonnemort 
V.  Gill,  165  Mass.  493,  43  N_^  E   299^ 

63.  Ray  v.  Ray,  98  N.  C.  566,  4 

^"ef."  ^Wait  V.  Westfall,  161  Ind.  648, 

68  N    E.  271.  ,   „  , 

65.     Ca/i/ornta.  —  Estate    of    Dole, 

TA7  Cal.   188,  81    Pac.   534-   ,., 

///iuoi^.-Wilcoxon  V.  Wilcoxo", 
16=;  111.  454,  46  N.  E.  369;  Trubey  v. 
kichardson,  224^111.  ,^36,  79  N-  E 
592;  Owen  V.  Crumbaugh,  228  111. 
^80  81  N  E.  1044,  "9  Am.  St.  Kep. 
^;|neli..Weldon,87N  E^^^^^^ 
^owa.  — Hanrahan  v.  O  Toole,  117 

\'JJ;^u'/&-Bushz..  Lisle,  89  Ky. 

ini     12    S     W.    762. 

^^MiJ/ugan. -Hoban  v.  Piquette,  52 

Mich.   346,  360.   17   N.  W    797. 

Missouri. -y^ood  V.  Carpenter, 
166  Mo.  465,  66  S.  W.  172;  McFadin 
V.  Catron,  120  Mo.  252,  267,  25  b- 
W.  506;  Sayre  v.  Trustees,  192  Mo 
95,  123,  90  S.  W.  787;  Archambault 


V  Blanchard,  198  Mo.  384,  426,  95 
S.   W.   834;   Winn  V.   Grier,   117   i'- 

W.  48.  ,. 

New  7m^y.  — VanRiper  v.  Van- 
Riper    (N.  J.  Eq.),  59  Atl.  244. 

Nezv  Forfe.  —  Thompson  v.  Thomp- 
son. 21  Barb.  107;  Thompson  t'. 
Quimby,  2  Bradf.    Sur^  449 ;   LaBau 

V  Vanderbilt,  3  Redf-  Sur.  384,  436, 
Shaw's  Will,  2  Redf.  107,  135; 
Brown   v.   Torrey,    24    Barb.    5o3- 

Qhio  —General  Convention  v. 
Crocker,  7  Ohio   C.   C.  327.    , 

Pennsylvania.  — In  re  Cox  s  Es- 
tate, 167  Pa.  St.  501,  31  Atl.  747. 

Transaction  of  Minor  Matters  of 
a  routine  nature  is  not  of  control- 
ing  importance.  Hess  ^.  KiUebrew, 
ooQ  111  193,  70  N.  E.  675. 
^^^^  United  States. -^nrntrv. 
Hand,  3  Wall  Jr.  88,  24  Fed.   Cas. 

No.  14,257.  ^  ,, 

Z}^/awar^.  —  Tnntt    v.     LuUen,    3 

Penne.  311,  5o  Atl.   174- 

///wou.  —  American  Bible  Soc.  v. 
Price,  115  111.  623,  642,  5  NE.  126 

/«rffarm.-Wait  v.  Westfall,  161 
Ind    648,  68  N.  E.  271. 

Mfc/u-gan. -Hibbard  v.  Baker, 
141   Mich.  124,  104  N.  W.  399.    - 

Missouri.  -  Fulbright  v.  Perry 
County,  145  Mo.  432,  46  S.  W.  955. 
Wcx)d  V.  Carpenter  166  Mo.  465. 
487,  66  S.  W.  172;  Weston  7;  Han- 
son, 212  Mo.  248,  268,  III  S.  W.  44. 

New  York.  — In  re  Skaats  Will, 
74  Hun  462,  26  N.  Y.  Supp.  494; 
Lavin  v.  Thomas,  123  App.  Div.  113, 
108  N.  Y.  Supp.  112. 

Tennessee.— 'O^'S'^  ^.  ^^ss,  3 
Humph.  278. 

67.    Dillman  v.  McDanel,  222  111. 
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was  aided  by  others  in  doing  business,««  and  the  reason  assistance 
was  rendered."-' 

(G.)  Decrease  of  Estate. —  Proof  that  testator's  estate  has  dimin- 
ished in  value  is  not  evidence  of  his  incapacity.^'* 

(H.)  Indifference  to  Business  Matters. —  Failure  of  a  very  aged 
person  to  give  the  same  attention  to  routine  business  matters 
brought  to  his  attention  as  formerly  is  not  significant."^ 

(I.)  Business  Capacity. —  Dullness  concerning  business  matters  in 
an  illiterate  person  does  not  necessarily  indicate  testamentary  in- 
capacity.'^- 

(J.)  Error  in  Valuation  of  Property.  —  It  is  competent  to  show 
that  testator  overvalued  the  property  devised;  the  circumstance  i--^ 
of  but  slight  evidentiary  value ;"  at  least  it  is  not  conclusive  against 
the  possession  of  capacity.^* 

(K.)  Writings. — All  kinds  of  writings  executed  by  the  testator 
or  prepared  under  his  direction  are  admissible  on  the  issue  of  com- 
petency, but   not  to  prove   the   facts   recited   in   them."     Besides 


276,    78   N.    E.    591;    McReynolds   v. 
Smith   (Ind.),  86  N.  E.  1009. 

Sale  of  Property.  —  If  it  is  claimed 
that  property  was  sold  at  less  than 
its  value  testimony  may  be  received 
to  show  what  it  was  worth.  Kerr 
V.  Lunsford,  31  W.  Va.  659,  675,  8 
S.  E.  493. 

Remote   Facts   may  be   proved   to 
show  lack  of  business  capacity   and 
knowledge  of  the  extent  of  the  es- 
tate.    Manatt  v.  Scott,  106  Iowa  203 
76  N.  W.  717,  68  Am.  St.  Rep.  293. 

68.  Smith  V.  Tebbitt,  L.  R.  i  P. 
&  D.  (Eng.)  398,  435;  Ring  v.  Law- 
less. 190  III.  520.  60  N.  E.  881; 
Bower  v.  Bower,  142  Ind.  194  41 
N.  E.  523;  Manatt  v.  Scott,  106 
Iowa  203,  76  N.  W.  717.  68  Am.  St. 
Rep.  293;  Arnold  v.  Arnold  (Ky. 
L.  Rep.).  17  S.  W.  203:  Williams 
V.  Lee,  47  Md.  321;  Holton  v. 
Cochran,  208  Mo.  314,  415,  106  S. 
W.    1035. 

69.  Graham  v.  Deuterman,  206 
111.  378,  69  N.  E.  237;  In  re  Stuffle- 
beam's  Will,  135  Iowa  338,  112  N. 
W.   815. 

70.  Hall  V.  Hall,  17  Pick.  (Mass.) 
2>7Z- 

71.  In  re  Brower's  Will,  112  App. 
Div.  370.  98  N.  Y.  Supp.  438. 

72.  Matter  of  Gross,  14  N.  Y.  St. 
429,  afUnnhig  7  N.  Y.   St.  739. 

73.  Stokes  V.  Shippen,  13  Bush 
(Ky.)    180. 
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74.  Hall  V.  Perry,  87  Me.  569, 
33  Atl.   160. 

Undervaluation    of    Estate The 

failure  to  appreciate  the  value  of 
devised  property  as  affected  by  re- 
cently changed  conditions  is  not  sig- 
nificant. Collins  V.  Osborn,  34  N.  J. 
Eq.  511. 

75.  England.  —  Waring  v.  War- 
ing. 6  Moore  P.  C.  341,  367,  13  Eng. 
Reprint   715. 

Alabama.  —  Stubbs  v.  Houston, 
2>i  Ala.  555 ;  Bulger  v.  Ross,  98  Ala. 
267,   12   So.   803    (letters). 

California.  —  Huyck  v.  Rennie, 
151  Cal.  411,  90  Pac.  929. 

Connecticut.  —  Barber's  Appeal,  63 
Conn.  393,  412,  27  Atl.  973,  22  L. 
R.  A.   10   (diaries). 

Illinois.  —  Scott  z'.  Scott,  212  111. 
597,  72  N.  E.  708  (business  letters)  ; 
Snell  V.  Weldon,  87  N.  E.  1022; 
Reynolds  zk  Adams,  90  111.  134,  146; 
Wilcoxon  z'.  Wilcoxon,  165  111.  454, 
46  N.  E.  369- 

/ott'fl.  —  Bates  v.  Bates,  27  Iowa 
no. 

Kentucky.  —  Morris  v.  Morton, 
14   Ky.   L.   Rep.   360,   20   S.    W.   287. 

Louisiaia.  —  Succession  of  Jones, 
120  La.  986.  45  So.  965  (social  let- 
ters). 

Massachusetts.  —  Jenkins  v.  Wes- 
ton, 200  Mass.  488.  86  N.  E.  955. 

Minnesota.  —  Pinnev's  Will,  27 
Minn.  280,  6  N.  W.' 791,  7  N.  W. 
144- 
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showing  the  condition  of  his  mind  they  are  competent  to  show  his 
attitude  toward  the  objects  of  his  bounty.  It  is  immaterial 
whether  they  were  written  before  or  after  the  execution  of  the  will 
if  they  serve  to  show  his  mental  state  at  that  time.'^°  Papers  pre- 
pared by  the  testator  may  be  potent  proof  of  capacity  or  in- 
capacityJ^ 

(a.)  Accounts  Kept  by  Testator.  —  Books  of  account  in  testator's 
handwriting  are  competent  to  show,  business  capacity  or  the  lack 
of  it.^« 

(b.)  Accounts  Rendered  by  Agent.  — 'The  accounts  rendered  a  tes- 
tator during  a  long  series  of  years,  prior  and  subsequent  to  the  will, 
by  the  person  who  was  in  charge  of  his  estate  are  admissible  to 
show  the  careful  and  intelligent  attention  given  by  him  to  business 
details.  They  should  be  read  to  the  jury  instead  of  being  put  in 
evidence  unread,  and  this  regardless  of  their  correctness.^^ 


New  Jersey.  —  White  v.  Starr,  47 
N.  J.  Eq.  24,  257,  20  Atl.  875. 

Nezv  York.  —  Carroll  v.  Norton, 
3  Bradf.  Sur.  291 ;  In  re  Ogden's 
Will,  2  N.  Y.  Supp.  345;  In  re  Ire- 
dale's  Will,  53  App.  Div.  45,  65  N. 
Y.  Supp.  533  (memorandum  of 
property  owned  by  testator)  ;  Scott 
V.  Barker  (App.  Div.),  113  N.  Y. 
Supp.  695.  See  In  re  Skaats'  Will, 
74  Hun  462,  26  N.  Y.   Supp.  494- 

Oregon.  —  Chrisman  v.  Chrisman, 
16  Or.  127,  14s,  18  Pac.  6. 

Pennsylvania.  —  In  re  Draper's 
Estate,  215  Pa.  St.  314,  64  Atl.  520. 

Vermont.  —  Foster's  Exrs.  v. 
Dickerson,  64  Vt.  233,  251,  24  Atl. 
253     (letters). 

Wisconsin.  —  In  re  Blakely's  WiH, 
48  Wis.  294,  4  N.  W.  337   (letters). 

Inaccuracies  in  Calculation —  If 
a  paper  has  been  received  to  prove 
that  testator  made  inaccuracies  in  a 
computation,  another  paper  in  his 
handwriting  is  admissible  to  show 
a  correct  computation.  Berry  v. 
Safe  Deposit  Co.,  96  Md.  45,  64,  53 
Atl.   720. 

A  Contract  to  Which  Testator 
Was  a  Party,  checks,  letters,  receipts 
and  other  documents,  wholly  or 
partially  in  his  handwriting;  his 
bank  accounts  and  amendments  to  a 
city  charter  in  his  handwriting  are 
competent  if  prepared  within  a 
period  sufficiently  connected  with 
the  testamentary  act  to  illustrate  its 
character  and  the  state  of  his  mind 
when  he  performed  that  act.  Wise 
V.  Foote,  81  Ky.  10. 


A  bond  executed  by  testator  is  in- 
admissible unless  he  read  it  or  heard 
it  read.  Pinney's  Will,  27  Minn. 
280.  6  N.  W.  791,  7  N.  W.  144- 

Unauthenticated  Papers —  An  un- 
signed and  undated  letter,  found 
among  decedent's  papers  and  pur- 
porting to  be  addressed  to  her 
executor,  is  not  admissible.  Mur- 
phree  v.  Senn,  107  Ala.  424,  18  So. 
264. 

A  Petition  Prepared  by  the  At- 
torney of  the  Testator  and  which 
was  read  to  the  latter,  is  admissible 
as  part  of  the  res  gestae  and  to  meet 
the  attorney's  opinion  that  testator 
was  insane  when  it  was  prepared. 
Foster's  Exrs.  v.  Dickerson,  64  Vt. 
233,  248,  24  Atl.  253. 

76.  Bradley  v.  Palmer,  193  111. 
15,  85,  61  N.  E.  856;  Marx  v.  Mc- 
Glvnn,  88   N.  Y.  357,  374- 

77.  Williams  v.   Lee,  47  Md.  321. 
Bank    Checks    Drawn    After    the 

Will  Was  Made,  in  connection  with 
its  provisions,  have  been  regarded 
as  authoritative  proofs  of  "  sanity 
which  cannot  be  overcome  by  a 
thousand  vague  recollections  of 
witnesses  to  testator's  eccentric  be- 
havior." Wright's  Estate,  202  Pa. 
St.  395,  51  Atl.   1031. 

78.  Smith  V.  Tebbitt,  L.  R.  i  P. 
&  D.  (Eng.)  398.  427;  White  v. 
Starr,  47  N.  J.  Eq.  244,  257,  20  Atl; 
875;  Dickie  v.  VanVleck,  5  Redf. 
Sur.  (N.  Y.)  284;  Irish  v.  Smith, 
8  Serg.  &  R.   (Pa.)   573- 

79.  Billing's  Appeal,  49  Conn. 
456. 
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(c.)  Instruments  Received. —  It  has  been  held  that  writings  received 
by  the  testator  are  competent  if  he  has  acted  upon  them.®"  It  must 
be  shown  that  he  has  done  so  in  person.®^ 

(L.)  Time  of  Transactions.  —  Special  significance  may  attach  to 
business  transactions  contemporaneous  with  the  will  or  during  the 
period  incompetency  is  alleged  to  have  existed,®^  or  subsequent 
thereto,^^  or  to  the  execution  of  the  will,®*  especially  when  the  in- 


80.  Stubbs   V.    Houston,   33    Ala. 

555. 
Letters  Received  by  Testator  and 

found  among  his  papers,  with  pencil 
memoranda  in  his  handwriting 
showing  their  dates,  are  admissi- 
ble without  other  proof  of  authen- 
ticity or  that  they  were  received  in 
the  usual  course  of  business,  the 
only  purpose  of  receiving  them  be- 
ing to  show  his  capacity  in  connec- 
tion with  his  replies  thereto.  They 
should  be  read  to  the  jury.  Bar- 
ber's Appeal,  63  Conn.  393,  414,  27 
Atl.  973,  22  L.  R.  A.  10. 

81.  Wright  V.  Tatham,  5  CI.  & 
F.  (Eng.)  670  (the  question  was 
fully  discussed  in  the  above  case 
and  the  conclusion  reached  that  let- 
ters addressed  to  the  testator  by  his 
acquaintances  which  recognized  him 
as  an  intelligent  person  were  not 
admissible  on  its  being  long  after 
found  that  they  had  been  in  his  pos- 
session, without  proof  that  he  had 
acted  upon  them)  ;  Crumbaugh  v. 
Owen,  238  111.  497,  87  N.  E.  312. 

82.  England.  —  Aitken  v.  Mc- 
Meckan,  L.  R.  (1895)  App.  Cas.  310. 

United  States.  —  Newton  v.  Car- 
bery,  5  Cranch  C.  C.  626,  18  Fed. 
Cas.   No.  10,189. 

Illinois. —  Brownfield  v.  Brown- 
field,  43  111.  147;  Johnson  v.  Far- 
rell,  215  111.  542,  74  N.  E.  760; 
Schmidt  V.  Schmidt,  201  111.  191,  66 
N.  E.  371 ;  Graham  v.  Deuterman, 
217  111.  235,  75  N.  E.  480. 

Kentucky.  —  Morris  v.  Morton,  14 
Ky.  L.  Rep.  360,  20  S.  W.  287. 

Maryland.  —  Berry  v.  Safe  Deposit 
Co.,  96  Md.  45,  53  Atl.  720;  Home 
of  the  Aged  v.  Bantz,  69  Atl.  376. 

Michigan.  —  Peninsular  Tr.  Co.  v. 
Barker,  116  Mich.  333,  74  N.  W.  508. 

Missouri.  —  Couch  v.  Gentry,  113 
Mo.  248,  20  S.  W.  890;  Sayre  v. 
Trustees,  192  Mo.  95,  129.  90  S.  W. 
787;  Riley  v.  Sherwood,  144  Mo. 
3S4»  364,  45   S.   W.    1077;    Cash  v. 
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Lust,  142  Mo.  630,  640.  44  S.  W. 
724;  Catholic  University  v.  O'Brien, 
181  Mo.  68,  93,  79  S.  W.  901. 

Nebraska. — In  re  Owen's  Estate, 
7S  Neb.  840,  103  N.  W.  675. 

New  Jersey.  —  In  re  Wheaton's 
Will,  68  N.  J.  Eq.  562,  59  Atl.  886; 
Lee's  Case,  46  N.  J.  Eq.  193,  18  Atl. 
525. 

New  York.  —  Potter  v.  McAlpine, 
3  Dem.  108;  In  re  Birdsall's  Will,  13 
N.  Y.  Supp.  421  (surrogate's  court)  ; 
In  re  Peck's  Will,  62  Hun  622,  17 
N.  Y.  Supp.  248;  In  re  Soule's  Will, 

3  N.  Y.  Supp.  259,  19  N.  Y.  St.  532 
(surrogate's  court) ;  affirmed,  11  N. 
Y.  Supp.  949,  32  N.  Y.  St.  1 136  (no 
opinion)  ;  In  re  Gray's  Will,  52  Hun 
614,  5  N.  Y.  Supp.  464;  In  re  Alli- 
son's Estate,  58  Hun  608,  12  N.  Y. 
Supp.  324,  124  N.  Y.  665,  27  N.  E. 
855  (no  opinion)  ;  In  re  Skaats' 
Will,  74  Hun  462,  26  N.  Y.  Supp. 
494;  In  re  Ogden's  Will,  2  N.  Y. 
Supp.  345 ;  In  re  Richardson's  Will, 
51  App.  Div.  637,  64  N.  Y.  Supp. 
944;  In  re  Woolsey's  Will,  17  Misc. 
547,  41  N.  Y.  Supp.  263;  In  re 
Dwyer's  Will,  29  Misc.  382,  61  N. 
Y.  Supp.  903;  Heyzer  v.  Morris,  no 
App.  Div.  313,  97  N.  Y.  Supp.  131 ; 
In  re  Wendel's  Will,  43  Misc.  571, 
89  N.  Y.  Supp.  543;  Scott  V.  Bar- 
ker (App.  Div.),  113  N.  Y.  Supp. 
695- 

Pennsylvania.  —  Cameron's  Estate, 
14  Pa.  Co.  Ct.  247;  Gatley's  Estate, 

4  Pa.  Dist.  52 ;  Stevenson  v.  Kings- 
ley,  8  Pa.  Dist.  245;  Wright's  Es- 
tate, 202  Pa.  St.  395,  51  Atl.  1031. 

83.  Crumbaugh  v.  Owen,  238 
111.  497,  87  N.  E.  312;  Ducasse's 
Heirs  v.  Ducasse,  120  La.  731,  45  So. 
565;  Boylan  v.  Meeker,  28  N.  J.  L. 
274;  Shreiner  v.  Shreiner,  178  Pa. 
St.  57,  35  Atl.  974;  In  re  Blakely's 
Will,  48  Wis.  294,  4  N.  W.  32>7. 

84.  In  re  Draper's  Estate,  215  Pa. 
St.  314,  64  Atl.  520. 
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capacity  asserted  is  because  of  the  gradual  decay  of  testator's 
faculties  from  age.^^ 

(M.)  Weight  of  Evidence. —  Proof  of  success  in  business  is  more 
persuasive  of  the  possession  of  mentality  than  the  opinions  of  wit- 
nesses.*'' It  outweighs  evidence  showing  that  testator  entertained 
peculiar  opinions,®''  or  exhibited  marked  eccentricities  of  conduct.*^ 

(N.)  Testator  Must  Have  Been  a  Party.  —  Transactions  to  which 
testator  was  not  a  party  are  immaterial,  and  so  of  evidence  of  a 
transaction  entered  into  to  avoid  litigation.*'* 

3.  Testamentary  Acts.  —  A.  Former  Will. — a.  Different  Dispo- 
sition of  Estate.  —  A  former  will  made  by  the  testator  when  con- 
cededly  competent  and  which  disposed  of  his  property  differently 
from  the  will  in  issue  is  generally  held  to  be  admissible.^" 

Effect  of  Variance.  —  A  substantial  variance  in  the  terms  of  a  for- 
mer will  from  that  in  issue  only  affects  the  weight  to  be  given  it 
as  proof  of  the  testator's  intention,^^  The  weight  to  which  it  is 
entitled  may  be  increased  by  the  circumstances.'*-     Changes  in  the 


85.  Entwistle  z:  Meikle,  i8o  111. 
9,  22,  54  N.  E.  217;  Pinney's  Will, 
27  Minn.  280,  6  N.  W.  791,  7  N.  W. 
144.  The  court  observed :  "  It  must 
be  clear  that,  upon  the  issue  as  to 
the  testator's  capacity  to  do  business, 
evidence  of  his  business  acts  at  or 
about  the  time  in  question,  and  of 
his  declarations,  oral  or  written, 
tending  to  show  his  comprehension 
or  non-comprehension  of  daily  oc- 
currences in  his  business,  or  relating 
to  his  business,  would  more  satis- 
factorily show  the  condition  and 
quality  of  his  mental  faculties  than 
the  opinions  of  witnesses. 

86.  Graham  v.  Deuterman,  217 
111.  235,  75  N.  E.  480;  Bush  V.  Lisle, 
89  Ky.  393,  12  S.  W.  762;  Chrisman 
V.  Chrisman,  16  Or.  127,  144,  i8"Pac. 
6;  Ward  v.  Brown,  53  W.  Va.  227, 
264,  44  S.  E.  488;  Mueller  v.  Pew, 
127    Wis.    288,    106    N.    W.    840. 

87.  Thompson  v.  Thompson,  21 
Barb.  (N.  Y.)  107. 

88.  Wait  V.  Westfall,  161  Ind. 
648,  68  N.  E.  271 ;  Ivison  v.  Ivison, 
80  App.    Div.    599,   80    N.    Y.    Supp. 

lOII. 

89.  Pooler  v.  Cristman,  145  111. 
40s,  34  N.  E.  57- 

90.  A  I ab  a  m  a.  —  Hughes  v. 
Hughes,  31  Ala.  519,  overruling  Rob- 
erts V.  Trawick,  13  Ala.  68;  Scale  v. 
Chambliss,  35  Ala.  19. 

Michigan.  —  Beaubien  v.  Cicotte, 
12  Mich.  459,  488  ("  it  is  true,  of 
course,   that  making  one  will   does 


not,  of  itself,  render  it  at  all  un- 
likely that  another  will  may  be  sub- 
stituted ;  but  previous  preferences 
and  plans  may  have  a  plain  bearing 
upon  an  issue  where  the  question 
arises  whether  the  testator  has  un- 
derstandingly  and  of  his  own  free 
will   changed   his   settled   views."). 

Neiv  York.  —  Shaw's  Will.  2  Redf. 
Sur.  107,  130;  Matter  of  White's 
Will,  121  N.  Y.  406,  24  N.  E.  935. 
affirming  52  Hun  613,  5  N.  Y.  Supp. 

295- 

Pennsylvania.  —  Titlow  v.  Titlow, 
54  Pa.  St.  216;  Heister  v.  Lynch,  i 
Yeates  108;  Starrett  v.  Douglass,  2 
Yeates  46;  Irish  v.  Smith,  8  Ser^. 
&  R-  573 ;  Norris  v.  Shepard,  20  Pa. 
St.  475- 

Contra,  Roe  v.  Taylor,  45  111.  485; 
Rankin  v.  Rankin,  61  Mo.  295  (will 
made  five  years  prior  to  the  one  in 
issue). 

91.  Thornton  v.  Thornton,  39  Vt. 
122,  159. 

92.  Special  Consideration  may  be 
given  former  wills  substantially  like 
the  one  in  question  except  that  they 
discriminated  more  largely  against 
the  contestant  because  the  latter  is 
thereby  shown  to  express  the  long 
entertained  purpose  of  the  decedent, 
formed  when  fully  competent.  La- 
Bau  V.  Vanderbilt,  3  Redf.  Sur.  (N. 
Y.)  384,  437;  Barlow  v.  Waters,  16 
Ky.  L.  Rep.  426,  28  S.  W.  785.  The 
principle  is  applied  in  In  re  Rock- 
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beneficiaries  in  dififerent  wills  do  not  evidence  incapacity,''^  unless 
the  later  will,  contrary  to  the  previous  one,  diverts  the  estate  from 
its  natural  course.  In  that  case  it  mav  be  very  strong  evidence 
of  incompetency."* 

b.  Similar  Disposition.  —  A  former  will  which  disposes  of  the 
estate  in  approximately  the  same  manner  as  the  will  in  issue  is  also 
admissible,"^  though  not  admitted  to  probate  if  proved  by  the  tes- 
timony of  the  attesting  witnesses,®^  and  it  was  made  while  the 
testator  was  insane.®^  On  this  question  the  authorities  are  not 
agreed.®^ 

Evidentiary  Value.  —  A  former  will  similar  to  the  one  in  issue  is 
the  strongest  kind  of  evidence  to  show  soundness  of  mind  at  the 
time  the  contested  will  was  made.  It  is  stronger  than  the  declara- 
tions and  statements  of  a  testator  made  about  the  time  it  was  exe- 
cuted."" 

c.  Part  of  the  Res  Gestae.  —  A  former  will,  read  and  explained 
to  the  testator  in  connection  with  the  execution  of  a  later  will,  is 
admissible  as  part  of  the  res  gestae."^ 

d.  Canceled  Will.  —  A  canceled  will,  made  when  testator  was 
sane,  is  admissible.^ 


hill's    Estate,    208    Pa.    St.    510,    57 
All.  989. 

93.  In  re  Wilson's  Estate,  117 
Cal.  262,  49  Pac.  172,  711. 

94.  Shaw's  Will,  2  Redf  Sur.  (N. 
Y.)   107,  130. 

95.  Newton  v.  Carberry,  5 
Cranch  C.  C.  626,  18  Fed.  Cas.  No. 
10,189  ("the  fact  that  she  altered 
her  will  several  times  is  not,  of  itself, 
evidence  of  insanity ;  on  the  con- 
trary, the  consistency  of  the  several 
wills  with  each  other,  as  to  the  gen- 
eral plan  of  disposition  of  her  prop- 
arty,  shows  that  the  subject  occupied 
much  of  her  thoughts  for  many 
years,  and  that  her  mind  was  in  a 
sound,  disposing  state");  Kaenders 
V.  Montague,  180  III.  300,  54  N.  K. 
321;  Freund  v.  Becker,  235  111.  513, 
85  N.  E.  610;  Nieman  v.  Schnitker, 
181  111.  400,  55  N.  E.  151 ;  Dillman  v. 
McDanel,  222  111.  276,  286,  78  N.  E. 
591;  Perkins  v.  Perkins,  116  Iowa 
253,  90  N.  W.  55 ;  Kerr  v.  Lunsford, 
31  W.  Va.  659,  678,  8  S.  E.  493- 

Circumstances  Affect  Admissibil- 
ity  The  admissibility  of  such  evi- 
dence depends  largely  upon  other  tes- 
timony. The  mere  fact  that  the  tes- 
tator had  caused  a  previous  will,  of 
the  same  or  like  import,  to  be  pre- 
pared could  not  of  itself  throw  any 
light  upon  the  state  of  mind  at  the 
time  the  last  will  was  made  if  it  was 
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prepared  by  direction  of  another  per- 
son. Brown  v.  Mitchell,  87  Tex. 
140,  26  S.  W.   1059. 

96.  Tobin  v.  Jenkins,  29  Ark.  151. 

97.  Purpose  for  Which  Admis- 
sible—  "The  will  made  while  he 
was  insane  and  his  conversation  in 
regard  to  it  would,  with  other  evi- 
dence, tend  to  rebut  the  presump- 
tion of  sanity  arising  from  the  form 
or  character  of  the  will  offered  for 
probate,  if  any  such  presumption 
could  be  exercised  or  should  be 
claimed.  The  two  papers  differ  but 
little  in  form,  and  exhibit  equal  in- 
telligence and  capacity.  .  .  The 
conclusion  would  be  justified  that  if, 
while  unquestionably  insane,  the  de- 
cedent executed  intelligently  a  will, 
it  cannot  be  claimed  from  the  fact 
that  the  will  offered  for  probate  ap- 
pears to  be  the  work  of  a  rational 
mind  that  he  was  sane  when  he  exe- 
cuted it."  Ross  V.  McQuiston,  45 
Iowa    145. 

98.  Dillman  v.  McDanel,  222  111. 
276,  78  N.  E.  591- 

99.  Nieman  v.  Schnitker,  181  111. 
400,  55  N.  E.  151.  See  Hagan  v. 
Sone,  68  App.  Div.  60,  74  N.  Y. 
Supp.    109. 

1.  Vail  z:  Hall.   17  Pick.  (Mass.) 

373- 

2.  Irish   V.    Smith,   8   Serg.   &   R. 
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e.  Need  Not  Be  Executed. — It  is  immaterial  whether  former 
wills  were  executed  or  unexecuted  if  they  were  drawn  under  the 
instructions  of  the  testator.^  Their  unlikeness  afifects  only  the 
weight  to  be  given  them,  and  the  length  of  time  they  remained 
unexecuted  is  not  convincing  that  they  did  not  represent  the  tes- 
tator's intention.* 

f.  Minutes.  —  Minutes  for  a  will  are  also  admissible.^ 

g.  Contents  of  Former  Will. — If  the  necessary  search  has  been 
nmsuccessfully  made  for  an  earlier  will,  whether  it  was  formally 
executed  or  not,  its  contents  may  b'e  proved,^  as  may  the  contents 
of  a  destroyed  will.'^ 

B.  The  Will  in  Issue.  —  a.  Admissibility. — The  will  itself  is 
clearly  admissible,*  though  not  admitted  to  probate,^  and  notwith- 
standing there  may  be  a  later  will.^° 

b.  Necessity.  —  If  the  disposition  made  of  the  estate  is  relied  on 
to  show  incapacity  the  will  may  be  an  essential  item  of  evidence/^ 
or  at  least  an  important  one.^^ 

c.  Endorsements  on  Will.  —  An  endorsement  on  a  will  showing 
that  it  has  been  proved  and  admitted  to  probate  is  improperly  re- 
ceived in  evidence  in  a  case  which  is  close  on  the  facts.^^ 


(Pa.)  573.  The  court  observed:  It 
was  proper  for  the  jury  to  be  in- 
formed what  had  been  testator's  in- 
tentions when  his  understanding  was 
unquestionable.  If  he  afterwards 
made  a  different  disposition  when 
weakened  by  disease,  without  some 
reason  to  be  shown  by  the  defendant, 
it  was  a  circumstance  which,  com- 
bined with  others,  might  not  be  un- 
worthy of  attention.  It  might  not 
be  of  much  weight,  and  it  admitted 
of  explanation ;  but  it  certainly  went 
for  something. 

3.  Thompson  v.  Ish,  99  Mo.  160, 
182,  12  S.  W.  510,  17  Am.  St.  Rep. 
552 ;  Armstrong  v.  Armstrong,  69 
N.  J.  Eq.  817,  66  Atl.  399;  Love  v. 
Johnston,  34  N.  C.  (12  I  red.  L.) 
355 ;  Thornton's  Exr.  v.  Thornton's 
Heirs,  39  Vt.    122,   158. 

4.  Thornton  v.  Thornton,  39  Vt. 
122,  158;  Kerr  v.  Lunsford,  31  W. 
Va.  659,  678,  8  S.  E.  493- 

5.  Love  V.  Johnston,  34  N.  C. 
(12   Ired.   L.)    355- 

6.  McConnell  v.  Wildes,  153 
Mass.   487,  26   N.   E.    1 1 14. 

7.  Hagan  v.  Sone,  68  App.  Div. 
60,  74  N.  Y.  Supp.   109. 

8.  McDaniel  v.  Crosby,  19  Ark. 
533.  546;  Crandall's  Appeal,  63  Conn. 
365.  28  Atl.  531  ;  Dufficld  V.  Morris, 
2  Har.    (Del.)   375;  In  re  Harvey's 

20 


Will  (Iowa),  94  N.  W.  559;  Whit- 
man V.  Morey,  63  N.  H.  448,  2  Atl. 
899;  Peck  V.  Cary,  27  N.  Y.  9,  84 
Am.  Dec.  220. 

An  Original  Probated  Will  is  ad- 
missible although  a  statute  makes 
the  copy  of  the  record  of  it  adinis- 
sible.  Brack  v.  Boyd,  202  111.  440. 
66  N.  E.   1073. 

9.  Crenshaw  v.  Johnson,  120  N. 
C.  270,  26  S.  E.  810. 

10.  Floore  v.  Green,  26  Ky.  L. 
Rep.  1073,  83  S.  W.  133  (it  is  at 
least  competent  to  show  that  testator 
had  contemplated  the  distribution  of 
property  in  accordance  with  the 
later  will)  ;  Sewall  v.  Robbins,  139 
Mass.   164,  29  N.   E.  650. 

11.  Townshend  v.  Townshend,  7 
Gill  (Md.)  10;  McFadin  v.  Catron, 
120  Mo.  252,  629,  120  S.  W.  506; 
Moore  v.  Caldwell.  6  Ohio  C.  C. 
(N.  S.)  484  (the  will  itself  now, 
as  in  Hamlet's  time,  is  to  a  great 
extent  "the  thing");  Kaufman  v. 
Caughman,  49  S.  C.  159,  27  S.  E.  16; 
Wisener  v.  Maupin,  2  Baxt.  (Tenn. ) 
342. 

12.  In  re  Kiedaish's  Will,  13  N. 
Y.  Supp.  255. 

13.  Weston  V.  Teufcl,  213  111. 
291,  72  N.  E.  908;  Craig  v.  South- 
ard, 148  111.  27^  35  N.  E.  361. 
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d.  Construction  of  Will.  —  The  court  may  construe  the  will  to 
aid  the  jury  in  determining  whether  it  was  the  product  of  a  rational 
mind ;  but  must  not  explain  the  weight  to  be  given  it  as  construed 
in  determining  that  issue.^* 

e.  Calling  Subscribing  Witnesses.  —  All  the  available  subscribing 
witnesses  should  be  called  as  witnesses  before  the  will  is  read ;  but 
the  order  in  which  they  may  be  called  is  not  material.^^  Disagree- 
ment in  their  testimony  is  not  cause  for  excluding  the  will.^* 
Error  in  permitting  a  will  to  be  read  without  calling  a  particular 
witness  is  cured  by  calling  him  afterwards/^  Where  the  presump- 
tion of  capacity  is  indulged  proof  of  the  hawdwriting  of  the  wit- 
nesses is  sufficient  in  case  of  their  death,  absence  or  incapacity.^* 

f.  Inspection.  — The  will  may  be  submitted  to  the  closest  scrutiny 
of  every  individual  juror.^^ 

g.  Instructions  for  Drawing.  —  The  memorandum  from  which 
the  will  was  drawn,  if  written  or  dictated  by  the  testator,  is  ad- 
missible,^**  though  they  may  not  be  alike  in  all  particulars.^^ 

h.  Manner  of  Execution.  —  The  manner  in  which  it  was  written 
and  executed  is  material.^- 

i.  The  Siguatitre.  —  The  manner  in  which  the  name  of  the  tes- 
tator was  spelled  may  be  significant.-'  The  signature  may  be  evi- 
dence of  the  condition  of  the  body  and  mind  of  the  testator,^*  and 
be  very  important  if  it  is  alleged  to  have  been  made  when  the 
testator  was  afflicted  with   deln-ium  tremens.^^     It  may  be   com- 


14.  In  re  Blood's  Will,  62  Vt. 
359,  19  Atl.  770. 

15.  Lamb  v.  Lippincott,  115  Mich. 
611,  7Z  N.  W.  887;  Whitman  v. 
Morey,  63  N.   H.  448,  2  Atl.  899. 

16.  Kaufman  v.  Caughman,  49  S. 
C.   159,  27   S.   E.   16. 

17.  Fraser  v.  Jennison,  42  Mich. 
206,  3  N.  W.  882. 

18.  Thompson  v.  Kyner,  65  Pa. 
St.  368. 

19.  Moore  v.  McDonald,  68  Md. 

321,  2,2,2,,  12  Atl.  117.  ,,.„,. 

By    Consent    of    Both   Parties    the 

court  may  allow  the  will  to  be  taken 
to  the  jury  room;  but  not  as  a  mat- 
ter of  right.  Moore  v.  McDonald, 
68  Md.  321,  333,  12  Atl.  117. 

20.  Floore  v.  Green,  26  Ky.  L. 
Rep.  1073,  83  S.  W.  133;  Kinne  v. 
Johnson,  60  Barb.  (N.  Y.)  69  (and 
has  been  given  weight). 

21.  Armstrong  v.  Armstrong,  69 
N.  J.  Eq.  817,  66  Atl.  399- 

22.  Taylor  v.  McClintock  (Ark.), 
112  S.  W.  405;  Tobin  V.  Jenkins,  29 
Ark.  151 ;  Davis  v.  Culvert,  5  Gill  & 
J.  (Md.)  269,  301;  McMechen  v.  Mc- 
JNIechen,  17  W.  Va.  683,  707. 
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Unusual  Forms  of  Expression  are 
not  convincing  evidence  of  incom- 
petency. In  re  Buchan's  Will,  16 
Misc.   204,  38  N.   Y.   Supp.   1 124. 

Unusual  Number  of  Attesting 
Witnesses.  —  It  is  comparatively  un- 
important that  a  will  was  witnessed 
by  an  unusual  number  of  people. 
The  fact  may  be  explained  by  show- 
ing that  the  testator  in  superintend- 
ing the  execution  of  the  will  of  an- 
other had  it  signed  by  a  like  num- 
ber. In  re  Segrist's  Will,  i  App. 
Div.  615,  27  N.  Y.  Supp.  496. 

23.  In  re  Abel's  Estate  (Nev.), 
93  Pac.  227. 

Unusual  Signature Prefixing 

"  Mrs."  to  the  signature  of  a  will  in 
favor  of  the  testatrix's  husband, 
being  an  unusual  thing  for  her  to 
do,  has  been  regarded  as  an  evidence 
of  thought  and  as  conclusive  of  con- 
sciousness. In  re  Walther's  Will, 
7  N.  Y.  Supp.  417. 

24.  In  re  Abel's  Estate  (Nev.), 
93  Pac.  227. 

25.  Lee's  Case,  46  N.  J.  Eq.  I93. 
214,  18  Atl.  525;  Fluck  V.  Rea.  51 
N.  J.  Eq.  233,  27  Atl.  636;  In  re 
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pared  with  signatures  made  while  he  was  in  normal  condition.^^ 

j.  Mistake  in  Will.  —  A  mistake  in  the  will  whereby  property 
not  owned  by  the  testator  is  described  and  property  owned  by  him 
is  omitted  is  not  very  persuasive,  though  relevant.^^  It  may  be 
shown  that  a  part  of  the  property  owned  by  the  testator  was  not 
included  in  the  will  because  of  the  scrivener's  mistake.^^  A  mis- 
take in  the  Christian  name  of  the  executor  is  not  significant  though 
the  testator  drew  the  will.^" 

(1.)  Excess  of  Bequests.  —  The  fact  that  the  bequests  exceed  the 
testator's  personal  estate  may  "  be  adminicular  proof  to  help  in 
determining  a  case  of  doubtful  capacity,  yet,  standing  alone,  it  is 
not  sufficient  "  to  show  incapacity.^" 

(2.)  Devise  of  Conveyed  Property.  ^ — Devising  land  to  a  person  who 
holds  title  thereto  is  not  a  significant,^^  though  a  relevant,  fact.^- 

k.  Scope  of  Will.  —  Its  scope  is  a  relevant  circumstance.  Some 
wills  are  short  and  plain  and  easy  to  be  understood";  others  are 
long  and  complicated.^^ 

1.  Proof  of  Memory.  —  If  the  will  correctly  names  a  large  num- 
ber of  beneficiaries  the  fact  is  significant.^*  Other  circumstances 
may  make  it  strong  evidence  to  show  the  state  of  the  testator's 
memory.^^ 

m.  Illegal  Provision.  —  The  fact  that  some  of  the  provisions  in 
a  will  are  repugnant  to  law  is  not  evidence  of  incapacity  unless  the 
testator  was  a  lawyer.^^ 


Shreiber's  Will,  5  N.  Y.  Supp.  47 
(surrogate's  court) ;  In  re  Mabie's 
Will,  5  Misc.  179,  24  N.  Y.  Supp.  855. 
(See  In  re  Kearney's  Will,  69  App. 
Div.  481,  74  N.  Y.  Sppp.  1045;) 
Wright's  Estate,  10  Pa.  Dist.   133. 

26.  Abel's  Estate  (Nev.),  93  Pac. 
227;  Lee's  Case,  46  N.  J.  Eq.  193, 
214,  18  Atl.  525. 

Inability  To  Sign.  —  Inability  to 
sign  the  will  or  make  a  mark  with- 
out assistance  does  overcome  af- 
firmative testimony  as  to  compe- 
tency. In  re  Patterson's  Will,  26 
Abb.  N.  C.  395,  13  N.  Y.  Supp.  463. 

27.  See  Seebrock  v.  Fedawa,  30 
Neb.  424,  436,  46  N.  W.  650;  Marks 
V.  Bryant,  4  Hen.  &  M.   (Va.)  91. 

28.  In  re  Owen's  Estate,  73  Neb. 
840,  103  N.  W.  675. 

29.  In  re  Buchan's  Will,  16  Misc. 
204,  38  N.  Y.  Supp.   1 124. 

30.  Tunison  v.  Tunison,  4  Bradf. 
Sur.    (N.  Y.)    138,  148. 

31.  Winn  v.  Grier  (Mo.),  117  S. 
W.  48.  It  may  be  shown  that  the 
testator  furnished  the  money  to  pay 
for  it. 

32.  Fountain   v.    Brown,    38   Ala. 


72;  Goodbar  v.  Lidikey,  136  Ind.  I, 
35  N.  E.  691. 

33.  Kempsey  v.  McGinnis,  21 
Mich.  123,  146;  Sheldon  v.  Dow,  I 
Dem.  (N.  Y.)  503;  McMaster  v. 
•Scriven,  85  Wis.   162,  55  N.  W.  149. 

The  fact  that  all  the  witnesses  are 
legatees  under  the  will  has  been  re- 
marked upon  as  closing  the  avenues 
of  evidence.  Smith  v.  Tebbitt,  L.  R. 
I    P.  &  D.    (Eng.)   398,  435. 

34.  Hanrahan  v.  O'Tooie  (Iowa), 
117  N.  W.  67s;  In  re  Mabie's  Will, 
5  Misc.  179,  24  N.  Y.  Supp.  855 
(surrogate's  court). 

35.  Collins  V.  Brazill,  63  Iowa 
432,  19  N.  W.  338;  Carpenter  v. 
Hatch,  64  N.  H.  573,  15  Atl.  219; 
Shreiner  v.  Shreiner,  178  Pa.  St.  57, 
35  Atl.  974;  Wright's  Estate,  10  Pa. 
Dist.  133. 

36.  In  re  Soule's  Will,  3  N.  Y. 
Supp.  259.  19  N.  Y.  St.  532  (surro- 
gate's court),  affirmed,  11  N.  Y. 
Supp.  949,  2>^  N.  Y.  St.  1 136  (no 
opinion). 

Devise  in  Favor  of  Guardian A 

devise   by   a    ward    in    favor  of   his 
guardian  is  prima  facie  evidence  of 
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n.  Assertion  of  Status.  —  The  instrument  sought  to  be  estab- 
lished as  a  will  is  admissible  to  show,  in  connection  with  other 
proof,  that  the  person  who  executed  it  was  within  the  statute.^^ 

o.  Disposition  Made  of  Estate.  —  The  effect  of  the  natural  or 
unnatural  disposition  made  of  the  estate  has  been  the  occasion  for 
much  discussion  and  for  divergent  opinions  respecting  the  infer- 
ence to  be  drawn  concerning  the  capacity  of  the  testator.  That 
consideration  is  usually  regarded  as  a  circumstance  bearing  upon 
the    question    of    competency,^^    at    least    if    the    case    be    doubt- 


insanity,  and  casts  upon  the  pro- 
ponents of  the  will  the  burden  of 
showing  beyond  reasonable  doubt 
the  validity  of  the  will.  Breed  v. 
Pratt,   i8  Pick.    (Mass.)    115. 

37.  Haddock  v.  Boston  &  M.  R. 
Co.,  146  Mass.  155,  15  N.  E.  495,  4 
Am.  St.  Rep.  295. 

38.  England.  —  Banks  v.  Good- 
fellow,  L.  R.  5  Q-  B.  549,  571 ;  Brog- 
den  V.   Brown,  2  Addams   Ecc.  441. 

Alabama.  —  Hughes  v.  Hughes,  31 
Ala.  519;  Schiefifelin  v.  Schieffelin, 
127  Ala.  14,  28  So.  687 ;  Leeper  v. 
Taylor,  47  Ala.  221 ;  Roberts  v.  Tra- 
wick,  13  Ala.  68;  Fountain  v.  Brown, 
38  Ala.  72. 

Arkansas.  —  Ouachita  Baptist  Col- 
lege V.  Scott,  64  Ark.  349,  42  S.  W. 
536;  Taylor  v.  McCIintock,  112  S. 
W.  405. 

Colorado.  —  In  re  Shapter's  Es- 
tate, 35  Colo.  578.  85  Pac.  688,  6  L. 
R.  A.   (R  S.)'575. 

Connecticut.  —  Crandall's  Appeal, 
63    Conn.   365,   28  Atl.    531. 

District  of  Columbia.  —  Barbour  v. 
Moore,  4  App.  Cas.  535,  548,  modi- 
tied  by  Morgan  v.  Morgan,  30  App. 
Cas.  436,  449,  where  it  is  said :  "  Our 
opinion  is  that  a  so-called  unnatural 
or  unjust  disposition  of  the  testator's 
estate  by  a  will  that  in  its  terms  and 
recitals  betrays  no  other  indication 
whatever  of  a  disordered  mind  or 
defective  memory  cannot  be  svib- 
mitted  to  the  jury  as  a  circumstance 
indicative  of  the  want  of  the  neces- 
sary testamentary  capacity.  Where, 
however,  there  is  other  evidence 
tending  to  show  that  the  testator 
labored  under  an  insane  delusion,  at 
the  time  of  making  the  will,  with 
respect  to  a  certain  person  or  thing, 
and  the  distribution  made  of  the 
estate  is  in  accord  therewith,  or  in- 
dicates the  effect  of  such  declaration, 
then,   as  in  tlic  case  of  undue  iuHu- 


ence,  such  provision  may  become  a 
circumstance  to  be  considered  in 
connection  with  the  extrinsic  evi- 
dence tending  to  show  the  existence 
of  such   delusion. 

Georgia.  —  Griffin  z'.  Griffin,  R.  M. 
Charlt.  217  (It  was  said:  "But  not- 
withstanding the  testimony  of  the 
witnesses  which  establishes  so  con- 
clusively the  continuous  derange- 
ment of  the  testator,  yet  if  the  will 
proclaimed  a  rational  disposition  of 
his  property,  such  a  will  as  every 
one  would  say  was  honorable,  right- 
eous and  natural,  such  a  disposition 
would  establish  a  lucid  interval,  not 
to  be  controlled  by  proof  of  even 
habitual  insanity.  The  general  rule 
is  recognized  in  Pergason  v.  Etcher- 
son,  91  Ga.  785,   18  S.  E.  29). 

Illinois.  —  Pooler  v.  Cristman,  145 
111.  405,  34  N.  E.  57,  correcting  a 
statement  in  Rutherford  z'.  Morris, 
77  111.  397,  414;  England  v.  Faw- 
bush,  204  111.  384,  68  N.  E.  526; 
Trubey  v.  Richardson,  224  111.  136, 
79  N.  E.  592 ;  Donnan  v.  Donnan, 
236  III.  341,  86  N.  E.  279;  Dillman 
V.  McDanel,  222  111.  276,  78  N.  E. 
591  ("  Intrinsic  evidence  of  the  will 
itself,  arising  from  the  unreasonable- 
ness or  injustice  of  its  provisions, 
taking  into  view  the  state  of  the  tes- 
tator's property,  family  and  the 
claims  of  particular  individuals,  is 
competent");  McCommon  v.  Mc- 
Common,  151  111.  428,  38  N.  E.  145; 
French  v.  French,  215  III.  470,  74  N. 
E.  403 ;  Dowie  v.  Sutton,  227  111. 
183,  203,  81  N.  E.  .195,  126  111.  App. 
47 ;  Graham  v.  Deuterman,  206  111. 
378,  69  N.  E.  237 ;  Piper  v.  Andricks, 
209  111.  564,  71  N.  E.  18. 

Indiana.  —  Burkhart  v.  Gladish, 
123  Ind.  :i2i7,  24  N.  E.  118;  Adding- 
ton  V.  Wilson,  5  Ind.  137 ;  Lamb  v. 
Lamb,   105  Ind.  456,  s   N.  E.    171. 

loiva.  —  Manatt  v.  vScott,  106  Iowa 
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ful,"'*  though  the  distributees  are  remote  relatives,  if  the  devise  is  in 
favor  of  strangers.*" 


203,  216,  76  N.  W.  717,  68  Am.  St. 
Rep.  293 ;    Sim  v.   Russell,  90   Iowa 

656,  57  N.  W.  601 ;   Howe  v.  Rich- 
ards, 112  Iowa  220,  83  N.  W.  909. 

Kentucky.  —  Newcomb  v.  New- 
comb,  96  Ky.  120,  27  S.  W.  997;  Mc- 
Meekin  v.  McMeekin,  2  Bush  79; 
Bush  V.  Lisle,  89  Ky.  393,  12  S.  W. 
762;  Bradshaw  z'.  Butler,  30  Ky.  L. 
Rep.  1249,  100  S.  W.  837 ;  Bramel  v. 
Bramel,  18  Ky.  L.  Rep.  1074,  39  S. 
W.   520;   Zimlich  v.  Zimlich,  90  Ky. 

657,  14  S.  W.  837;  Walls  V.   Walls, 
30  Ky.  L.  Rep.  948,  99  S.  W.  969. 

Louisiana.  —  Chandler  v.  Barrett, 
21  La.  Ann.  58  (if  an  habitual  state 
of  insanity  is  not  shown  and  the 
acts  of  folly  are  rare  and  distant 
from  the  date  of  the  will,  if  that 
is  wise  and  judicious  it  will  be  pre- 
sumed to  be  the  product  of  a  capable 
mind). 

Maryland.  —  Crockett  v.  Davis,  81 
Md.  134,  147,  31  Atl.  710;"  Jennings 
V.   Pendergast,   10  Md.   346. 

Michigan.  —  In  re  Morse's  Estate, 
146  Mich.  463,  109  N.  W.  858;  Ri- 
vard  V.  Rivard,  109  Mich.  98,  66  N. 
W.  681,  63  Am.  St.  Rep.  566;  Spen- 
cer V.  Terry's  Estate,  133  Mich.  39, 
94  N.  W.  372. 

Missouri.  —  Hughes  v.  Rader,  183 
Mo.  630,  82  S.  W.  32,  54;  McFadin 
V.  Catron,  120  Mo.  252,  25  S.  W.  506. 

Nezv  Hampshire.  —  Whitman  v. 
Morey,  63  N.  H.  448,  2  Atl.  899. 

Nezv  Jersey.  —  Middleditch  v.  Wil- 
liams, 45  N.  J.  Eq.  726;  Clifton  v. 
Clifton,  47  N.  J.  Eq.  227,  240,  21 
Atl.  333 ;  Pancoast  v.  Graham,  15 
N.  J.  Eq.  294  (important  as  cor- 
roborating the  attesting  witnesses)  ; 
Smith  V.  Smith,  48  N.  J.  Eq.  566, 
25  Atl.  II  ("the  law  looks  upon  an 
inofficious  will  with  suspicion,  but, 
if  it  can  be  acounted  for  on  other 
reasonable  hypotheses,  it  will  not  be 
attributed  to  mental   incapacity"). 

Nezv  York.  —  LaBau  v.  Vanderbilt, 
3  Redf  Sur.  384,  424;  In  re  Kieda- 
isch's  Will,  13  N.  Y.  Supp.  255 ;  In 
re  Pendleton's  Will,  5  N.  Y.  Supp. 
849;  McGown  V.  Underbill,  115  App. 
Div.  638,  loi  N.  Y.  Supp.  313;  In  re 
Rogers'  Will,  52  Misc.  412,  103  N. 
Y.  Supp.  423;  In  re  Nelson's  Will, 
97   App.   Div.   212,  89   N.   Y.   Supp. 


865 ;  In  re  Donohue's  Will,  97  App. 
Div.  205,  89  N.  Y.  Supp.  871. 

North  Carolina.  —  In  re  Burns' 
Will,  121   N.  C.  336,  28  S.  E.  519. 

Ohio.  —  Ousley  v.  Witherton,  n 
Ohio  C.  C.  298. 

Pennsylvania.  —  Bitner  v.  Bitner, 
65  Pa.  St.  347,  362  ("certainly  that 
which  outrages  common  feeling  and 
displays  a  want  of  ordinary  natural 
affection,  is  a  fact  to  be  considered 
along  with  other  evidence  on  the 
question  of  unsoundness  or  delusion 
of  mind  ")  ;  Wright's  Estate,  202  Pa. 
St.  395,  51  Atl.  1031 ;  In  re  Draper's 
Estate,  215  Pa.  St.  314,  64  Atl.  520. 

Tennessee.  —  Kirkpatrick  v.  Jer- 
kins, 96  Tenn.  85,  33  S.  W.  819. 

Texas.  —  Prather  v.  McClelland, 
76  Tex.  574,  587,  U  S.  W.  543 
(Tex.  Civ.  App.),  26  S.  W  657. 

Washington.  —  In  re  Gorkow's 
Estate,  20  Wash.  563,  56  Pac.  385. 

Wisconsin.  —  In  re  Cole's  Will,  49 
Wis.    179,   5    N.   W.   346. 

Contra,  Estate  of  Nelson,  132  Cal. 
182,  64  Pac.  294.  Compare  In  re  Wil- 
son's Estate,  117  Cal.  262,  49  Pac. 
172,   711. 

It  has  been  said  that  inequality 
among  testator's  children  may  be  a 
circumstance  going  to  show  improper 
influence,  but  nothing  more. 
Thomas  v.  Stump,  62  Mo.  275.  The 
later  cases  are  to  the  contrary.  See 
McFadin  v.  Catron,  120  Mo.  252,  25 
S.  W.  506;  Hughes  V.  Rader,  183 
Mo.  630,  82  S.  W.  32,  54. 

Importance  of  Evidence .  Such  a 

fact,  standing  alone,  may  not  prove 
anything;  but  connected  with  vari- 
ous other  facts  and  circumstances  it . 
may  form  a  strong  link  in  the  testi- 
mony. No  competent  means  of  as- 
certaining the  truth  ought  to  be  re- 
jected. Roberts  v.  Trawick,  13  Ala. 
68,  85.  See  M'Diarmid  v.  M'Diar- 
mid.  3  Bligh  N.  S.  374,  4  Eng.  Re- 
print 1373. 

39.  Slaughter  v.  Heath,  127  Ga. 
747,  S7  S.  E.  69;  Tomkins  v.  Tom- 
kins.  I  Bailey  L.  (S.  C.)  92;  Mc- 
Mechen  v.  McMechen.  17  W.  Va.  683. 

40.  Ward  v.  Brown,  53  W.  Va. 
227,  265,  44  S.  E.  488. 

Capriciousness  of  Devise  is  not 
evidence     of     insanity.     Herbert     v. 
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(1.)  Scope  of  the  Inquiry. . —  The  testimony  must  be  directed  to 
showing  whether  the  estate  has  been  extravagantly  and  unreason- 
ably disposed  of,  or  whether  it  has  been  disposed  of  as  might  prob- 
ably be  expected  from  one  in  the  situation  of  the  testator.*^ 

(2.)  Inutility.  —  The  fact  that  the  devisees  would  have  been  enti- 
tled to  the  estate  under  the  law  may  be  considered  ;*^  but  in  that 
connection  the  fact  that  they  were  the  objects  of  the  testator's  re- 
gard and  affection  may  be  weighed.*^* 

(3.)  Value  of  Evidence.  —  The  weight  to  be  given  such  evidence 
must  be  proportioned  to  the  inequality  of  the  provisions  made  for 
the  distributees,**  and  the  relations  existing  between  them  and  the 
testator.*"* 


Winn,  24  La.  Ann.  385 ;  In  re  Merri- 
man,  62  Hun  621,  16  N.  Y.  Siipp. 
738  (devise  to  government)  ;  Ful- 
bright  V.  Perry  County,  145  Mo.  432, 
46  S.  W.  955;  Martin  v.  Bowdern, 
158  Mo.  379,  59  S.  W.  227;  Schnei- 
der V.  Vosburgh,  143  Mich.  476,  106 
N.  W.  1 129;  Taylor  v.  McClintock 
(Ark),  112  S.  W.  405.  But  it  has 
been  said  that  the  unusual  and  ex- 
traordinary character  of  the  be- 
quests may  be  evidence  of  incapacity. 
Denison's  Appeal,  29  Conn.  399. 

41.  Peck  V.  Cary,  27  N.  Y.  9,  84 
Am.  Dec.  220. 

42.  Hodge  v.  Rambow  (Ala.),  45 
So.  678. 

43.  Banks  v.  Goodfellow,  L.  R.  5 
Q.  B.   (Eng.)   549,  57i- 

Weight. —  The  fact  that  a  will 
makes  the  same  provision  for  a  wife 
as  is  prescribed  by  law  in  case  of 
intestacy,  has  been  regarded  as  not 
very  significant  though  the  remain- 
der of  the  estate  was  devised  to  a 
stranger.  Truitt  v.  Cullen,  3  Penne. 
(Del.)  311,  50  Atl.  174. 

44.  Kevil  v.  Kevil,  2  Bush  (Ky.) 
614. 

Slight  Additional  Evidence  of 
Aberration  may  be  sufficient  if 
strangers  are  preferred  to  wife  and 
children.  Slaughter  v.  Heath,  127 
Ga.  747,  57  S.  E.  69. 

If  the  disposition  made  of  the 
estate  is  unnatural  and  inconsistent 
with  the  obligation  of  the  testator, 
the  proponents  must  give  some  ex- 
planation. In  re  Budlong,  126  N. 
Y.  423,  27  N.  E.  945 ;  In  re  Lowen- 
stein's  Will,  2  Misc.  :i22,  21  N.  Y. 
Supp.  931 ;  In  re  Soden's  Will,  38 
Misc.  25,  76  N.  Y.  Supp.  877 ;  Gay  v. 
Gillilan,  92  Mo.  250,  264,  5  S.  W.  7, 
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I  Am.  St.  Rep.  712;  Phillips  v. 
Chater.  i  Dem.  (N.  Y.)  533.  It  is 
otherwise  where  the  will  and  order 
for  probate  makes  a  prima  facie 
case.  Ousley  v.  Witheron,  13  Ohio 
C.  C.  298. 

The  Circumstances  Must  Be  Ex- 
traordinary to  justify  the  inference 
of  testamentary  incapacity  merely 
because  an  heir  is  disinherited. 
Spencer  v.  Terry's  Estate,  133  Mich. 
39.  94  N.  W.  Z72- 

Conflicting  Wills —  The  making 
of  a  will  disinheriting  a  wife  a  few 
days  after  executing  one  in  which 
she  was  the  sole  beneficiary  is  a  sig- 
nificant circumstance  in  connection 
with  professed  love  and  afifection  for 
her.  Rath j  ens  v.  Merrill,  38  Wash. 
442,  80  Pac.  754. 

Evidence  Distrusted  in  England. 
In  cases  of  unsoundness  of  mind  the 
contents  of  a  will  are  very' danger- 
ous ground  to  rest  upon,  even  when 
connected  with  other  testimony;  but 
in  cases  where  there  is  no  unsound- 
ness of  mind  (in  the  proper  sense 
of  that  term)  but  rather  an  absence 
of  intellect,  and  the  only  question  is 
whether  the  deceased  person  knew 
what  he  was  doing,  the  con- 
tents of  the  will  can  rarely  be 
brought  to  throw  light  on  that 
subject.  Swinfen  v.  Swinfen,  27 
Beav.    (Eng.)    148. 

45.  If  an  Estrangement  is  shown 
to  have  existed  between  contestant 
and  testator,  the  manner  in  which 
the  latter  disposed  of  his  property 
is  not  of  importance.  The  presump- 
tion is  in  favor  of  the  correctness 
of  his  action.  Meeker  v.  Meeker,  75 
111.  260;  Andrews'  Case,  23  N.  J. 
Eq.   514- 


WILLS. 


311 


The  will  may  contain  such  inherent  evidence  of  mental  incapacity 
as,  in  connection  with  the  estate,  family  and  claims  of  the  partic- 
ular members  thereof  upon  the  testator,  to  be  most  persuasive,*^ 
and  require  satisfactory  evidence  to  show  that  it  was  the  product 
of  a  competent  mind,"^  especially  if  contrary  to  the  declared  inten- 
tions of  the  testator.*^  On  the  other  hand,  "  the  rationality  of  the 
act  goes  to  show  the  reason  of  the  testator,"*^  if  the  will  was  writ- 


46.  England.  — Smith  v.  Tebbitt, 
L.  R.  I  P.  &  D.  398,  436. 

Arkansas.  — Toh'm  v.  Jenkins,  29 
Ark.  151,  162. 

Georgia.  —  Pergason  v.  Etcherson, 
91  Ga.  785,  18  S.  E.  29;  Franklin  v. 
Belt,  130  Ga.  2,7,  60  S.  E.  146. 

///mow. —  French  v.  French,  215 
111.  470,  74  N.  E.  403- 

Indiana.  —  Swygart  v.  Willard, 
166  Ind.  25,  76  N.  E.  755- 

Iowa.  —  Hardenburg  v.  Harden- 
burg,  123  Iowa  i,  109  N.  W.  1014 
(may  indicate  an  insane  delusion). 
Kentucky.  —  Hawkins  v.  Grimes, 
13  B.  Mon.  257;  Carlin  v.  Baird,  11 
Ky.  L.  Rep.  932,  13  S.  W.  434;  Men- 
denhall  v.  Tnngate.  95  Ky.  208,  24 
S  W.  431 ;  McDonald  v.  McDonald, 
27  Ky.  L.  Rep.  607,  85  S.  W.  1084. 
Louisiana.  —  Godden  v.  Burke,  35 
La.  Ann.  160,  171. 

Maryland.  — Ty^i-ms  v.  Calvert,  5 
Gill  &  J.  269,  300. 

Missouri.  —  Holton  v.  Cochran, 
208  Mo.  314,  416,  106  S.  W.  I03S-. 

Ne-iV  York.  —  In  re  Gannon's  Will, 
2  Misc.  329,  21  N.  Y.  Supp.  960, 
aiHrmed.  without  opinion,  139  N.  Y. 
654,  35  N.  E.  207 ;  In  re  Shaw's  Will, 
2  Redf.  Sur.  107.  129;  In  re  Lock- 
wood's  Will,  8  N.  Y.  Supp.  345- 
(surrogate's  court)  ;  In  re  Ely's  Es- 
tate, 16  Misc.  228,  39  N.  Y.  Supp. 
177  (surrogate's  court)  ;  In  re  Si- 
mon's Will,  47  Misc.  552,  95  N.  Y. 
Supp.    981. 

Pennsylvania.  — V\Acoc\i  v.  Potter, 
68  Pa.  St.  342;  Patterson  v.  Patter- 
son, 6  Serg.  &  R.  55 ;  Norris  v.  Shep- 
pard,  20  Pa.  St.  475 ;  Leech  v.  Leech, 
I   Phila.  244. 

Rhode  /.s/anrf.  —  Beattie  z\  Thoma- 
son.  16  R.  I.  13,  II  Atl.  172. 

47.  Sherley  v.  Sherley,  81  Ky. 
240;  Harrell  v.  Harrell,  i  Duv. 
(Ky.)  203;  Chappell  v.  Trent,  90  Va 
849,  901,  19  S.  E.  314- 

The  Georgia  Code  (§3258)  pro- 
vides  that   if   a   testator   bequeaths 


his  entire  estate  to  strangers,  to  the 
exclusion  of  his  wife  and  children, 
the  will  should  be  closely  scrutinized, 
and,  upon  the  slightest  evidence  of 
aberration  of  intellect,  probate 
should  be  refused.  This  has  no  re- 
lation to  heirs  who  are  remote  or 
collateral  kindred  of  the  testator. 
Wetter  v.  Habersham,  60  Ga.  I93- 
Neither  does  it  apply  where  both 
the  legatees  and  the  kindred  ex- 
cluded are  children.  Credille  v.  Cre- 
dille,  123  Ga.  673,  51  S.  E.  628. 

48.  Harwood  v.  Baker,  3  Moore 
P.   C.  282,    13   Eng.   Reprint   117. 

Public  Sentiment  respecting  the 
equity  of  a  will  cannot  be  proved. 
McFadin  v.  Catron,  120  Mo.  252, 
266,  25  S.   W.  506. 

49.  England.  —  Cartwright  v. 
Cartwright,  i  Phill.  Ecc.  90  (In  this 
case  the  testator  had  undoubtedly 
been  insane  prior  to  the  will  and  be- 
came so  thereafter.  The  court  ob- 
served :  "  If  the  fact  be  so  that  he 
has  done  as  rational  an  act  as  can 
be,  without  any  assistance  from  an- 
other person,  what  more  there  is  to 
be  proved,  I  don't  know,  unless  the 
gentlemen  could  prove  by  any  au- 
thority or  law  what  the  length  of 
the  lucid  interval  is  to  be,  whether 
an  hour,  a  day,  or  a  month.  I  ■ 
know  no  such  law  as  that."  It  is 
observed  of  this  case  that  it  shows 
"a  more  indulgent  view  of  the  ef- 
fect of  insanity,  as  affecting  testa- 
mentary incapacity,  than  has  latterly 
prevailed."  Banks  v.  Goodfellow, 
L.  R.  5  Q-  B.   (Eng.)  549.  559)- 

ConnecticxU.  —  Crandall's  Appeal, 
63  Conn.  365,  28  Atl.  53 1- 

Kentucky.  —  Newcomb  v.  New- 
comb,  96  Ky.  120.  27  S.  W.  997; 
M'Daniel's  Will,  2  J.  J.  Marsh.  331  ; 
Hubbard's  Will,  6  J.  J.   Marsh,   59- 

Maine.  — In  re  Chandler's  WiH, 
102  Me.  72.  90,  66  Atl.  215;  Hall  v. 
Perry,  87  Me.  569-  2,:!>  Atl.  160. 

Vol  XIV 


312 


WILLS. 


ten  by  him  or  in  accordance  with  his  instructions,^''  though  he  had 


Mari'laHd.^'&tovvii  t».  Ward,  53 
Md.  3765  394.      . .    , 

M  icitiga  It .  —  Blackman  v,  A  n  - 
drewg^  Igo  Mich.  322,  114  N.  W.  218. 

^^w  M'jrt-v.  —  Clifton  t'.  ,GlifWri; 
47  N.  j.  Eq,  22.7;, 54b>  -a)  Atl.  33:^. 

^V^ts'  For^.  -^  Gom'bault  z'.  Public 
Adillf.,  4  Bradf.  Sur.  226,  239;  In  re 
Connor's  Will,  29  Misc.  391,  61  N. 
Y.  Supp.  910;  In  re  Peck,  17  N.  Y. 
Snpp.  248.  42  N.  Y.  St.  898 ;  Peck  v. 
Cary,  27  N.  Y.  9,  84  Am.  Dec.  220. 

Pennsylvania. —  h^&cY].  t^  l.eechj  I 
Phila.  244;  Buchailaii  i\  Pifel'ig,  ibs 
t'a,   Bt-..  T€3»  54  Atl  583. 

Virginia.  --^  Young  v.  Bafiief >  2j^ 
Gratt.  96. 

Effect —  "  in  all  qttestions  bf  tfesta- 
'mehtary  capacity^  jpartieiiltii'lv  Wliefii 
the  evidence  is  contiicting,  the  courts 
'<Ar'4  inclined  much  to  consider  the 
dispositions  contained  in  a  will.  If 
such  dispositions  be  in  themselves 
consistent  with  the  situation  of  the 
testator*  in  conformity  with  his  af- 
fections and  previous  declarations  — 
\l  the.y  bi  Such  as  might  justly  have 
With  expected  —  this  is  of  itself  said 
to  be  persuasive  evidence  of  testa- 
mentary capacity."  YoUng  v.  Bar- 
nen  27  Cratt.  (Va.)  96:  Buchanan 
V.  Pierie,  205  Pa.  St.  123,  54  Atl.  583. 

A  will  which  directs  that  the  es- 
tate shall  go  to  the  relative  of  one 
through  whom  the  testator  received 
it  "  is  the  itiofet  lucid  proof  of  tes- 
lamentAry  capacity."  In  re  Mc- 
keatt's  Will,  31  Misc.  703,  66  N.  Y. 
Supp.  44. 

Circumstances  Affecting  Compe- 
tency of  Will.  —  "  If  the  other  evi- 
dence in  the  case  affords  satisfactory 
proof  that,  at  the  time  the  above 
codicil  was  made,  the  testator  was 
not  possessed  of  testamentary  ca- 
pacity, then,  of  Course,  the  internal 
evidence  of  the  terms  of  the  codicil 
itself  is  of  no  value,  as  it  was  not 
the  testator's  will.  On  the  other 
hand,  if  such  evidence  does  not 
amount  to  such  proof,  then  the  in- 
ternal evidence  is  material,  and  may 
become  important.  While  the  ques- 
tion of  testamentary  capacity  under 
the  evidence  aliunde  the  internal 
proof,  is  a  very  close  one.  yet  m'c  are 
inclined  to  the  opinion  that  it  does 
not  preclude  the  proponents  from  the 
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right  to  have  considered  the  internal 
evidence  of  the  terms  of  the  codicil, 
fhe  evidence  is  plainly  in  hafnionV 
with  what  we  shoiild  expect  to  be 
the  rational  and  natural  instinct  di 
the  testator.  The  character  of  the 
codicil  therefore  in  this  case  becomes 
significant.  It  manifests  a  rational 
act.  Its  provisions  are  just,  reason- 
able and  natural,  in  harmony  with 
natural  justice,  and  have  a  tendency 
to  ijrovfe  a  hot-rnai  state  of  mind/ 
in  u  ehandier*s  Will,  t02  Me.  ?J, 
90,  66  Atl.  215. 

50.  loiva.  —  Bever  v.  Spangler,  ^i 
Iowa  576,  S98j  61  N,  W.  1072  (it  is 
important  if  the  will  Was  written  by 
the"  testator): 

Kentucky.  —  Henning  V.  ^tevensotl, 
118  Ky.  318,  80  S.  W.  1 135  (the  jury 
may  consider  the  will  itself,  "  which, 
when  wholly  written  by  the  testator 
is  tJdtfent  feVidehce  of  the  condition 
of  his  mind  at  the  time  *')  j  Morri? 
V.  Morton's  Exrs.,  14  Ky.  L.  Rep, 
360,  20  S.  W.  287;  Overton  2'.  Over- 
ton, 18  B.  Mon.  61 ;  Harper's  Will, 
4  Bibb  244  (unquestionable  proof  of 
capacity)  ;  Bush  v.  Lisle,  89  Ky.  393, 
12  S.  W.  762;  Savage  v.  Bulger,  25 
Ky.  L.  Rep.  763,  76  S.  W.  361; 
Bramel  v.  Bramel,  18  Ky.  L.  Rep, 
1074,  39  S.  W,  520. 

Mississippi.  —  Mullens  v.  Cottrell, 
41   Miss.  291,  334. 

Missouri.  — Wood  v.  Cafpnter, 
166  Mo.  465,  487,  66  S.  W.  172  y 
Archambault  v.  Blanchard.  198  Mo. 
384.  427,  95  S.  W.  834;  Martin  v. 
Bowdern.  158  Mo.  379,  59  S.  W.  227; 
Weston  V.  Hanson,  212  Mo.  248,  267, 
iiT   S.  W.  44- 

Nezo  Jersey.  —  Stoutenburgh  v. 
Hopkins.  43  N.  J.  Eq.  577,  12  Atl. 
689. 

Neiv  York,  —  Carroll  v.  Norton,  3 
Bradf.  Sur.  291,  318;  In  re  Cor- 
nelius' Will,  23  Misc.  434,  51  N.  Y. 
SLipp.  877;  In  re  Cruger's  Will,  .36 
Misc.  477,  73  N.  Y.  Supp.  812  (the 
writing  of  a  holographic  will  may  be 
persuasive  against  the  contention  of 
physical  inability  and  its  construc- 
tion convincing  as  to  mental  ca- 
pacity). 

Pennsylvania.  —Cameron's    Estate, 
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been  afflicted  mentally  for  a  considerable  time  before  its  execution.^^ 
(A.)  Not  Conclusive.  —All  the  cases  recognize  that  inequality  in 
the  terms  of  a  will  is  but  a  circumstance  to  be  weighed  in  connec- 
tion with  the  other  evidence,  regardless  of  the  reasons  which 
actuated  the  testator.^-     And  this  is  the  rule  though  there  has  been 


14  Pa.  Co.  Ct.  247;  Napfl's  Estate, 
134  Pa.  St.  49^,  19  Atl.  679- 

Virginia.  —  Wallen  v.  Wallen.  107 
Va.  131,  57  S.  E.  596;  Temple  v. 
Temple,   i   Hen.  &  M.  47^. 

Weight  of  Evidence "  The  cir- 
cumstance that  a  writing  exhibited 
for  probate  as  a  last  will  and  testa- 
ment was  wholly  written  by  the  tes- 
tator himself,  is  prima  facie  evidence 
that  he  was  in  his  senses  and  able 
to  make  a  will  at  the  time  of  writing 
the  same,  so  that  the  onus  probandi 
to  repel  that  presumption  lies  on 
those  who  wish  to  impugn  it;  and 
proof  that  the  testator's  intellects 
were  greatly  impaired  by  the  use  of 
opium  and  ardent  spirits,  and  that 
in  consequence  thereof  he  was  fre- 
quently incapable  of  business,  is  not 
sufficient  to  repel  the  presumption 
without  proof  that  such  was  his  con- 
dition at  the  time  when  the  writing 
was  executed."  Temple  v.  Temple,  i 
Hen.  &  M.  (Va.)  476,  approved  in 
Wallen  v.  Wallen,  107  Va.  131,  57 
S.  E.  596. 

51.  Cartwright  v.  Cartwright,  i 
Phill.  Ecc.  (Eng.)  90.  In  this  case 
the  judge  observed:  "The  strongest 
and  best  proof  that  can  arise  as  to 
a  lucid  interval  is  that  which  arises 
from  the  act  itself  of  making  the 
will.  That  I  look  upon  as  the  thing 
to  be  first  examined,  and  if  it  can 
be  established  that  it  is  a  rational 
act,  rationally  done,  the  whole  case 
is  proved."  The  facts  in  this  case 
are  set  out  in  Von  De  Veld  v.  Judy, 
143  IMo.  348,  44  S.  W.  1 1 17. 

52.  England.  —  B  o  u  g  h  t  o  n  7'. 
Knight,  L.  R.  3  P-  &  D-  64. 

Canada.  —  McLaughlin  v.  McLel- 
lan,   26  Can.   Sup.  646. 

Alabama.  —  Knox  v.  Knox,  95  Ala. 
495,  II  So.  125,  36  Am.  St.  Rep. 
235;  Hughes  V.  Hughes,  31  Ala.  519; 
Henry  v.  Hall,  106  Ala.  84,  99,  17 
So.   187. 

Arkansas.  —  Taylor  v.  McClintock, 
112  S.  W.  405. 

California.  —  In    re    Carpenter,    79 


Cal.  382,  21  Pac.  835 ;  In  re  Wilson's 
Estate,  117  Cal.  262,  49  Pac.  172,  711; 
Estate   of    Nelson,    132    Cal.    182,   64 
Pac.  294. 
Connecticut.  — In  re  Case,  52  Ad. 

403. 

District  of  Columbia.  —  Barbour  v. 
Moore,  4  App.  Cas.  535,  548;  Morgan 
V.  Morgan.  30  App.  Cas.  436. 

Georgia.  —  Eranklin  v.  Belt,  130 
Ga.  37,  60  S.  E.  146;  Slaughter  v. 
Heath,  127  Ga.  747,  57  S.  E.  69. 

///;»ow.  —  Taylor  v.  Pegram,  151 
111.  106,  2,7  N.  E.  837;  Snow  V.  Ben- 
ton, 28  111.  306;  Meeker  v.  Meeker, 
75  111.  260;  Schneider  v.  Manning, 
121  111.  376,  12  N.  E.  267;  Entwistle 
V.  Meikle,  180  111.  9,  24,  54  N.  E. 
217;  Schmidt  V.  Schmidt,  201  111. 
191,  66  N.  E.  371 ;  England  v.  Faw- 
bush,  204  111.  384,  394.  68  N.  E.  526; 
Waters  v.  Waters.  222  111.  26,  78  N. 
E.  i;  Freeman  v.  Easly,  117  111. 
317,  7  N.  E.  656;  Nieman  v.  Schnit- 
ker,  181  111.  400,  55  N.  E.  151 ;  t»on- 
nan  v.  Donnan,  236  III.  341-  86  N. 
E.  279;  Salisbury  v.  Aldrich,  118 
111.  199,  8  N.  E.  777;  Hollenbeck  v. 
Cook,  180  111.  65.  54  N.  E.  154; 
Kaenders  v.  Montague,   180  111.  300, 

54  N.  F.  321. 

Indiana.  —  Addington  v.  Wilson, 
5  Ind.  137;  Rarick  v.  Ulmer,  144 
Ind.  25,  42  N.  E.  1099. 

Iowa.  —  Manatt  v.  Scott,  106  Iowa 
203,  216,  76  N.  W.  717,  68  Am.  St. 
Rep.   293 ;    Bomgardner  v.   Andrews, 

55  Iowa  638,  8  N.  W.  481 ;  Smith  v. 
James,  7^  Iowa  515,  34  N.  W.  309; 
In  re  Trotter's  Will,  117  Iowa  417, 
90  N.  W.  750;  Perkins  v.  Perkins, 
116  Iowa  253,  90  N.  W.  55;  Han- 
rahan  v.  O'Toole,  117  N.  W.  675. 

Kentucky.  —  Kevil  v.  Kevil,  2 
Bush  614;  Munday  v.  Taylor,  7  Bush 
491;  Hoerth  v.  Zable,  92  Ky.  202, 
17  S.  W.  360.  Compare  Carlin  v. 
Baird,  11  Ky.  L.  Rep.  932,  13  S. 
W.  434. 

Maryland.  —  Davis  v.  Calvert,  5 
Gill  &  J.  269,  301 ;  Horner  v.  Buck- 
ingham,   103    ]Md.    556,    64   Atl.   41 ; 
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Gesell  V.  Baugher,  lOo  Md.  677,  60 
Atl.  481. 

Massachusetts.  —  Barker  v.  Comins, 
no  Mass.  477  (does  not  afifect  the 
burden  of  proof). 

Michigan. — In  re  Morse's  Estate, 
146  Mich.  463,  109  N.  W.  858;  Rivard 
V.  Rivard,  109  Mich.  98.  66  N.  W. 
681,  63  Am.  St.  Rep.  566;  McGinnis 
V.  Kempsey,  27  Mich.  363  (unless 
the  circumstances  are  extraordinary)  ; 
Reichert  v.  Reichert,  144  Mich.  295, 
107  N.  W.  1057.  See  Spencer  v. 
Terry's  Estate,  133  Mich.  39,  94  N. 
W.   372. 

Minnesota.  —  In  re  Hess'  Will,  48 
Minn.  504,  51  N.  W.  614,  31  Am.  St. 
Rep.  665. 

Missouri.  —  Maddox  v.  Maddox, 
114  Mo.  35,  21  S.  W.  499,  35  Am.  St. 
Rep.  734;  McFadin  v.  Catron,  120 
Mo.  252,  272,  25  S.  W.  506;  Moore 
v.  Moore,  67  Mo.  192;  Hughes  v. 
Rader,  183  Mo.  630.  82  S.  W.  32, 
54;  Story  V.  Story,  188  Mo.  no,  86 
S.  W.  225 ;  Conner  v.  Skaggs,  213 
Mo.  334,  348,   III   S.  W.   1 132. 

New  Hampshire.  —  Whitman  v. 
Morey,  63  N.  H.  448,  2  Atl.  899. 

New  lersey.  —  Turnure  v.  Turnure, 
35  N.  J.  Eq.  437;  Middleditch  v. 
Williams,  45  N.  J.  Eq.  726,  17  Atl. 
826,  4  L.  R.  A.  738;  Goble  v.  Grant, 
3  N.  J.  Eq.  629;  Collins  v.  Osburn, 
34  N.  J.  Eq.  511;  Garrison  v.  Garri- 
son, IS  N.  J.  Eq.  266,  283;  Andrews' 
Case,  33  N.  J.  Eq.  514;  Turner  v. 
Cheesman,  15  N.  J.  Eq.  243,  257; 
Armstrong  v.  Armstrong,  69  N.  J. 
Eq.  817,  66  Atl.  399;  Smith  v.  Smith, 
48  N.  J.  Eq.  566,  25  Atl.  II. 

New  York.  —  Gamble  v.  Gamble,  39 
Barb.  373;  LaBau  v.  Vanderbilt,  3 
Redf.  Sur.  384,  424;  In  re  Finn's 
Estate,  I  Misc.  280,  22  N.  Y.  Supp. 
1066;  Potter  V.  M'Alpine,  3  Dem. 
108;  Matter  of  Tracy,  11  N.  Y.  St. 
103;  Clarke  v.  Davis,  i  Redf.  Sur. 
249;  In  re  Carver's  Will,  3  Misc. 
567,  23  N.  Y.  Supp.  753  (surrogate's 
court),  75  Hun  612,  28  N.  Y.  Supp. 
1126  (no  opinion);  Bristed  if.  Weeks, 
5  Redf.  Sur.  529,  541 ;  Phillips  v. 
Chater,  i  Dem.  533;  Mairs  v.  Free- 
man, 3  Redf.  Sur.  181,  210;  Dobie 
z'.  Armstrong,  160  N.  Y.  584,  55  N.  E. 
302;  Buchanan  v.  Belsey,  65  App. 
Div.  58,  72  N.  Y.   Supp.  601 ;  In  re 
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Budlong's   Will,   126   N.   Y.   423,   27 
N.  E.  945- 

Oregon.  —  Potter  v.  Jones,  20  Or. 
239,  252,  25  Pac.  769. 

Pennsylvania.  —  Bitner  v.  Bitner, 
65  Pa.  St.  347,  362 ;  Estate  of  Woods, 
13  Phila.  236;  Lenhart's  Estate,  199 
Pa.  St.  618,  49  Atl.  305. 

South  Carolina.  —  Lee  v.  Lee,  4 
McCord  183;  Kirkwood  v.  Gordon, 
7  Rich.  L.  474;  Kaufman  v.  Cauf- 
man,  49  S.  C.  159.  27  S.  E.  16;  Means 
V.  Means,  5  Strobh.  L.  167,  191. 

Virginia.  —  Wallen  v.  Wallen,  107 
Va.  131,  57  S.  E.  596. 

Washington.  —  In  re  Gorkow's 
Estate,  20  Wash.  563,  56  Pac.  385. 

West  Virginia.  —  Martin  v.  Thayer, 
37  W.  Va.  38,  16  S.  E.  489. 

Argument. —  "  The  right  to  dis- 
pose of  one's  property  by  will  is 
most  solemnly  assured  by  law,  and  is 
a  most  valuable  incident  to  owner- 
ship, and  does  not  depend  on  its 
judicious  use.  The  beneficia'ries  of 
a  will  are  as  much  entitled  to  pro- 
tection as  any  other  property  owners ; 
and  courts  abdicate  their  functions 
when  they  permit  the  prejudices  of 
a  jury  to  set  aside  a  will  merely 
upon  suspicion,  or  because  it  does  not 
conform  to  their  ideas  of  what  is 
just  and  proper."  In  re  McDevitt, 
95  Cal.  17,  30  Pac.  Id ;  King  v. 
Rowan,  82  Miss,  i,  34  So.  325. 

Apparent  inequality  or  inequity  will 
not  alone  warrant  the  presumption 
of  mental  incapacity.  It  may  only 
be  considered  as  a  circumstance,  in 
connection  with  other  facts,  bearing 
on  the  condition  of  the  testator's 
mind.  As  the  decedent  preferred 
some  of  her  brothers  to  her  natural 
heirs  it  was  material,  in  looking  into 
the  inequities  of  the  will,  to  know 
that,  in  remembering  proponents, 
she  forgot  several  other  brothers  and 
a  sister  in  abject  poverty.  A  will 
which  bestows  property  on  the 
wealthy  and  overlooks  the  claims  to 
bounty  of  those  who  are  poor  in  ' 
like  relationship  does  not  commend 
itself  as  reasonable  or  natural.  It  is 
a  circumstance  suggesting  a  dis- 
ordered mind  or  the  working  of 
sinister  influences.  Manatt  v.  Scott, 
106  Iowa  203,  76  N.  W.  717,  68  Am. 
St.  Rep.  293. 
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a  breach  of  an  obligation  to  provide  for  a  person,'^^  and  where  the 
estate  has  been  devised  to  a  stranger  rather  than  to  collateral  rela- 
tives ^*  or  even  direct  heirs.^^  The  fact  that  collateral  relatives 
are  omitted  may  indicate  testator's  possession  of  memory,  rather 
than  otherwise.^"  .  . 

(B)  Instructions.- It  is  error  to  characterize  the  inequitable 
clauses  as  an  important  element  in  determining  the  question  ot 
competency."  The  matter  should  not  be  specially  alluded  to  in 
the  charge,^^  unless  in  a  qualified  way  with  due  limitations.^^  it 
is    however,  a  proper  subject  for  discussion  by  counsel.^" 

'(4)  Proof  of  Inequality.-^ The  unaccepted  report  of  a  master  in 
chancery  upon  which  no  decree  has  been  rendered,  finding  the 
amount  of  contestant's  interest  in  a  partnership  with  his  father,  the 
testator,  and  that  such  interest  was  conveyed  to  the  latter  upon 
assurances  that  the  estate  should  become  contestant's,  is  not  ad- 
missible to  show  unreasonableness  in  the  will.®^  ^  , 

(5)  Provisions  May  Be  Explained.  —  So-called  unnatural  provisions 
in  a  will  may  be  explained  to  rebut  any  inference  of  incapacity  that 
miffht  be  drawn  therefrom.®^ 


53.  Bulger  v.  Ross,  98  Ala.  267, 
12  So.  803;  Smith  V.  James,  72  Iowa 
51S,  34  N.  W.  309. 

54.  Smith  v.  James,  72  Iowa  515, 
34  N.  W.  309;  Spencer  v.  Terry's 
Estate,  133  Mich.  39,  94  N.  W.  372; 
In  re  Isaac's  Estate  (Neb.),  107  N. 
W.  1016;  In  re  SnelHng,  136  N.  Y. 
515,  32  N.  E.  1006;  Stewart  v.  Lyons, 
54  W.  Va.  665,  47  S.  E.  442. 

55.  Catholic  University  v.  O'Brien, 
181  Mo.  68,  79  S.  W.  901;  Heyzer 
V.  Morris,  no  App.  Div.  313,  97  N. 
Y.  Supp.  131;  Field  v.  PicRard,  126 
Wis.  229,  105  N.  W.  796. 

56.  Collins  v.  Brazill,  63  Iowa 
432,  19  N.  W.  338. 

57.  Barbour  v.  Moore,  4  App. 
Cas.  (D.  C.)  535,  549;  Donnan  v. 
Donnan,  236  111.  341,  86  N.  E.  279; 
In  re  Knox's  Will,  123  Iowa  24,  98 
N.  W.  468. 

58.  Stokes  V.  Shippen,  13  Bush 
(Ky.)  180;  Broaddus  v.  Broaddus, 
10  Bush  (Ky.)  299;  Herbert  v.  Long, 
15  Ky.  L.  Rep.  427,  23  S.  W.  658; 
Zimlich  v.  Zimlich,  90  Ky.  657,  14 
S.  W.  837.  Contra,  Graham  v.  Duter- 
man,  206  111.  378,  69  N.  E.  237. 

59.  King  V.  Rowan,  82  Miss.  I, 
34  So.  325.  ^^    ^ 

60.  In  re  Burns'  Will,  121  N.  C. 
336,  28  S.  E.  519. 

61.  Nash  V.  Hunt,  116  Mass.  237. 


62.  /^/a&ama.  —  Burney  v.  Torrey, 
100  Ala.  157,  174,  14  So.  685. 

California.  —  In  re  Wilson's  Estate, 
117  Cal.  262,  49  Pac.  172,  711- 

District  of  Columbia.  — "Tnrntx  v. 
American  Security  &  T.  Co.,  29  App. 
Cas.  460  (an  agreement  between  hus- 
band and  wife  relating  to  the  sep- 
arate estate  of  each). 

/owo.  —  Parsons  v.  Parsons,  66 
Iowa  754,  21  N.  W.  570,  24  N.  W. 
564  (the  conduct  of  legatees  toward 
the  testator  may  be  shown)  ;  Man- 
att  V.  Scott,  106  Iowa  203,  76  N.  W. 
717,  68  Am.  St.  Rep.  293  (defendant's 
testimony  as  to  his  financial  condi- 
tion, ill-health  and  expenditures  on 
his  wife's  property  are  relevant  to 
show  the  reasonableness  of  the  dis- 
position she  made  of  it). 

Kentucky.  —  Lancaster  v.  Lan- 
caster, 27  Ky.  L.  Rep.  1 127,  87  S.  W. 
1137;    Munday    v.    Taylor,    7    Bush 

491- 
Maryland.  —  Horner    v.    Buckmg- 

ham,  103  Md.  556,  64  Atl.  41. 

New  Hampshire.  —  Patten  v.  Cil- 
ley,  67  N.  H.  520,  42  Atl.  47- 

New  Jersey.  —  In  re  Wintermute's 
Will,  27  N.  J.  Eq.  447;  Wintermute 
V.  Wilson,  28  N.  J.  Eq.  437;  Clifton 
V.  Clifton,  47  N.  J.  Eq.  227,  240, 
21  Atl.  333- 

Nezv  York.  — In  re  Burk's  Will,  2 
Redf.    Sur.    239;    In    re   Springsted's 
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(A.)  Parol  Evidence.  —  Parol  testimony  is  competent  to  establish 
inequality,  as  by  showing  relationship  and  conditions  in  life,*'^  and 
the  consideration  for  a  contract  between  the  contestant  and  tes- 
tator.«* 

(B.)  Source  oe  Estate.  —  It  may  be  shown  that  the  estate  devised 
was  in  part  acquired  by  those  who  are  not  beneficiaries  in  the  will, 
and  that  the  testator  recognized  their  rights  thereto  while  compe- 
tent.*^^ Such  evidence  is  relevant  to  show  the  circumstances  under 
which  the  testator  was  placed  and  the  probable  motive  actuating 
him.''*'  The  kind  and  quality  of  the  labor  performed  by  the  heirs 
for  the  testator  are  relevant  matters  in  some  courts,  but  not  so  re- 
garded in  some  others.®'^  But  it  has  been  held  that  "  argument  is 
not  needed  to  show  that  the  manner  in  which  the  decedent  acquired 
his  estate  was  wholly  immaterial  upon  the  issue  as  to  whether  the 
paper  in  question  was  or  was  not  valid  as  his  last  will."^^     Such 


Will,  55  Hun  603,  8  N.  Y.  Supp.  596; 
Phillips  V.  Chater,  i  Dem.  533 ;  In  re 
Journeay's  Will,  15  App.  Div.  567,  44 
N.  Y.  Supp.  548;  Dobie  v.  Arm- 
strong, 27  App.  Div.  520,  so  N.  Y. 
Supp.  801 ;  Dunham  v.  Dunham,  63 
App.  Div.  264,  71  N.  Y.  Supp.  330; 
Heyzer  v.  Morris,  no  App.  Div.  313, 
97  N.  Y.  Supp.  131 ;  In  re  Arm- 
strong's Will,  55  Misc.  487.  106  N. 
Y.    Supp.   671. 

Ohio.  —  Varner  v.  Varner,  16  Ohio 
C.  C.  386. 

Oregon.  —  In  re  Cline's  Will,  24 
Or.  175,  33  Pac.  542;  s.  c,  sub  nom. 
Bain  v.  Cline,  33  Pac.  542. 

Pennsylvania.  —  Napfle's  Estate, 
134  Pa.  St.  492,  19  Atl.  679;  Buch- 
anan V.  Pierie,  205  Pa.  St.  123,  54 
Atl.  583 ;  Draper's  Estate,  215  Pa.  St. 
314,  64  Atl.  520. 

Tennessee.  —  Kirkpatrick  v.  Jen- 
kins, 96  Tenn.  84,  z:i  S.  W.  819. 

Texas.  —  Prather  v.  McClelland 
(Tex.  Civ.  App.),  26  S.  W.  657. 

West  Virginia.  —  Stewart  v.  Lyons, 
54  W.  Va.  66s,  47  S.  E.  442. 

Wisconsin.  —  In  re  Blakely's  Will, 
48  Wis.  294,  4  N.  W.  337. 

63.  Manatt  v.  Scott,  106  Iowa  203, 
76  N.  W.  717,  68  Am.  St.  Rep.  293; 
Ford  V.  Ford,  7  Humph.  (Tenn.)  92 
(blood  relationship  may  be  shown  by 
evidence  of  reputation). 

A  Book  Printed  at  Testator's  Ex- 
pense and  referred  to  by  him  as 
giving  a  correct  account  of  his 
family  is  admissible.  Wood  v.  Saw- 
yer,  61    N.    C.    (Phil.    L.)    251,    277. 
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64.  Nash  v.  Hunt,  116  Mass.  237. 

65.  Burney  v.  Torrey,  100  Ala. 
157,  174,  14  So.  685;  In  re  Wilson's 
Estate,  117  Cal.  262.  49  Pac.  172,  711 
(it  is  not  usually  significant)  ;  Per- 
gason  v.  Etcherson,  91  Ga.  785,  18  S. 
E.  29  (it  is  immaterial  that  the  per- 
son through  whom  the  testator  de- 
rived the  estate  did  not  contest  the 
will)  ;  Crockett  v.  Davis,  81  Md.  134, 
147,  31  Atl.  710;  Stoutenburgh  v. 
Hopkins,  43  N.  J.  Eq.  577,  12  Atl. 
689 ;  In  re  Lyddy's  Will.  53  Hun  629, 
5  N.  Y.  Supp.  636.  afHrming  4  N.  Y. 
Supp.  468;  Beattit*  v.  Thomason.  16 
R.   I.   13,   II   Atl.   172. 

Understanding  of  Witness  that 
testator  derived  estate  through  will 
of  another  is  incompetent.  In  re 
Jones'  Estate,  130  Iowa  177,  106  N. 
W.  610. 

66.  Floore  v.  Green,  26  Ky.  L. 
Rep.  1073,  83  S.  W.  133. 

67.  Burkhart  v.  Gladish,  123  Ind. 
2,2,7,  24  N.  E.  118.  Contra,  Couch  v. 
Gentry,  113  Mo.  248,  20  S.  W.  890; 
Maddox  v.  Maddox,  114  Mo.  35,  21 
S.  W.  499,  35  Am.  St.  Rep.  734. 

Earnings  of  Heir —  It  is  com- 
petent for  one  who  would  have  been 
an  heir  if  there  had  been  no  will 
and  for  whom  no  provision  is  made, 
to  show  that  most  of  the  money  real- 
ized from  a  business  was  the  result 
of  her  own  efforts  and  labor.  Ras- 
dall  V.  Brush,  31  Ky.  L.  Rep.  1138, 
104  S.  W.  749. 

68.  Ormsby  v.  Webb,  134  U.  S. 
47.  65. 


WILLS. 


317 


testimony  is  inadmissible  if  it  stands  alone;  but  in  connection  with 
testator's  declarations  of  intention  to  restore  part  of  the  estate  re- 
ceived from  his  father  to  his  brothers  and  sisters  is  admissible  if 
they  or  their  heirs  have  been  made  his  beneficiaries.*'^ 

(C.)  Extent  of  Estate.  —  It  is  relevant  to  show  the  value  and 
extent  of  the  testator's  estate.^''  But  it  is  not  material  what  the 
extent  of  a  woman's  estate  was  seventeen  years  before  the  will 
was  executed.'^^ 

(D.)  Financial  Condition  of  Relatives. —  It  is  competent  to  show 
the  financial  condition  of  the  relatives  of  testatrix  if  he  had  knowl- 
edge thereof.  The  fact  may  be  illustrative  of  the  reasonableness 
or  unreasonableness  of  the  will.^^     The  rule  applies  to  the  condition 


69.  McMechen  v.  McMechen,  17 
W.  Va.  683,  714. 

70.  Alabama.  —  Hodge  v.  Ram- 
bow,  45  So.  678;  Fountain  v.  Brown, 
38  Ala.  72;  Johnson  v.  Armstrong, 
97  Ala.  731,  12  So.  72. 

Arkansas.  —  McDaniel  v.  Crosby, 
19  Ark.  533,  546;  Taylor  v.  McClin- 
tock,  112  S.  W.  405;  Tobin  v.  Jen- 
kins. 29  Ark.  151. 

Iowa.  — •  Manatt  v.  Scott.  106  Iowa 
203,  217,  76  N.  W.  717,  68  Am.  St. 
Rep.  293 ;  In  re  Wharton's  Will,  132 
Iowa  714,  109  N.  W.  492;  Hertrich 
V.  Hertrich,  114  Iowa  643,  87  N.  W. 
689. 

Maryland.  —  Davis  v.  Calvert,  5 
Gill  &  J.  269,  301. 

How  Shown. —  The  amount  re- 
ceived by  testatrix  from  her  hus- 
band's estate  may  be  shown  by  the 
reports  of  the  executor  and  the  re- 
ceipts given  by  the  testatrix;  the 
husband's  will  is  not  admissible. 
Pooler  V.  Cristman,  145  111.  405,  34 
N.  E.    57. 

The  final  report  and  petition  for 
the  discharge  of  the  executor  is 
admissible.  Hertrich  v.  Hertrich, 
114  Iowa  643,  87  N.  W.  689. 

71.  Smith  V.  Ryan,  136  Iowa  335, 
112  N.  W.  8. 

72.  Alabama.  —  Fountain  v. 
Brown,  38  Ala.  72;  Stubbs  v.  Hous- 
ton, 2>2>  Ala.  555;  Johnson  v.  Arm- 
strong, 97  Ala.  731,  12  So.  72. 

Arkansas.  —  McDaniel  v.  Crosby, 
19  Ark.  533,  546;  Ouachita  Baptist 
College  V.  Scott.  64  Ark.  349,  42  S. 
W.  536. 

Illinois.  —  Dillman  v.  McDanel,  222 
111.  276.  290,  78  N.  E.  591. 

Indiana.  —  Gurley  z'.  Park.  135  Ind. 


440,  35   N.  E.  279;   Lamb  v.  Lamb, 
IDS  Ind.  456,  5  N.  E.   171. 

Iowa.  —  In  re  Wharton's  Will,  132 
Iowa  714,  109  N.  W.  492;  Manatt  v. 
Scott,  106  Iowa  203,  76  N.  W.  717, 
68  Am.  St.  Rep.  293;  Sim  v.  Rus- 
sell, 90  Iowa  656,  57  N.  W.  601 ; 
Stutsman  v.  Sharpless,  125  Iowa  335, 
loi  N.  W.  105  (the  means  of  a 
mother  for  caring  for  children  may 
be  regarded). 

Kentucky.  —  Henning  v.  Stevenson, 
26  Ky.  L.  Rep.  159,  80  S.  W.  113s; 
Rasdall  v.  Brush,  31  Ky.  L.  Rep. 
1138,  104  S.  W.  749;  Gutman  v.  Tur- 
ner, 27  Ky.  L.  Rep.  386,  85  S.  W.  185. 

Maine.  —  Hall  v.  Perry,  87  Me. 
569.  33  Atl.   160. 

Maryland.  —  Davis  v.  Calvert,  5 
Gill  &  J.  269,  301. 

Missouri.  —  McFadin  v.  Catron, 
120  Mo.  252,  267,  25  S.  W.  506. 

New  Jersey.  —  Clifton  v.  Clifton, 
47  N.  J.  Eq.  227.  242,  21  Atl.  333; 
Stoutenburgh  v.  Hopkins,  43  N.  J. 
Eq.  577.  i-^  Atl.  689. 

Nciu  York.  —  Bristed  v.  Weeks,  5 
Redf.  Sur.  529,  542 ;  In  re  Merriman, 
62  Hun  621,  16  N.  Y.  Supp.  738. 

Tennessee.  —  Kirkpatrick  r.  Jen- 
kins, 96  Tenn.  85,  33  S.  W.  819. 

Texas.  —  Trezevant  v.  Rains  (Te.x. 
Civ.  App.),  25  S.  W.  1092. 

Vermont.  —  Fairchild  v.  Bascomb, 
35  Vt.  398,  417;  Crocker  v.  Chase, 
57  Vt.  413. 

Virginia.  —  Wallen  v.  Wallen,  107 
Va.  131,  57  S.  E.  596. 

Such  Proof  should  be  made  by 
general  testimony;  deeds  are  not  es- 
sential. McFadin  v.  Catron.  120  Mo. 
252,  267,  25  S.  W.  506. 

Proof  of  Mere  Expectancies 
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and  health  of  the  sole  beneficiary  under  the  will/^  and  where  chil- 
dren have  been  disinherited  under  the  delusion  that  they  were  not 
legitimate.^* 

(E.)  Aid  Given  to  Relatives.  —  The  extent  to  which  testator  had 
aided  or  failed  to  aid  his  relatives  may  be  shown. ^^ 

(F.)  Other  Provision. —  It  may  be  shown  that  provision  has  been 
made  otherwise  for  a  distributee.'^" 

(G.)  Relations  of  Testator  and  Distributee.  —  The  relations  which 
existed  between  a  distributee  and  the  testator  may  be  shown,"  and 


should  not  be  made,  unless  of  such 
a  nature  as  to  have  been  known  and 
considered  by  testator.  Stutsman  v. 
Sharpless,  125  Iowa  335-  loi  N.  W. 
105. 

Financial  Loss  to  a  Devisee  Re- 
sulting From  the  Acts  of  the  Testa- 
tor as  his  agent  may  not  be  proved 
to  show  the  non-existense  of  a  reason 
for  making  such  devisee's  share  less 
than  that  of  others.  "  Such  char- 
acter of  testimony  would  defeat  the 
right,  in  almost  every  instance,  to 
dispose  of  one's  property  by  last 
will  and  testament.  What  was  just 
and  reasonable  under  the  circum- 
stances should  have  been  left "  to 
the  testator,  and  not  to  the  jury. 
Stokes  V.  Shippen,  13  Bush  (Ky.) 
180. 

73.  Smith  v.  Ryan,  136  Iowa  335, 
112  N.  W.  8. 

74.  Johnson  v.  Johnson,  105  Md. 
81,  6S  Atl.  918. 

Exceptions.  —  Such  testimony  is 
inadmissible  if  the  will  expresses 
that  the  sum  devised  to  one  of  the 
devisees,  added  to  the  advancements 
■  made  to  him,  would  make  his  share 
equal  to  those  of  others  in  like  rela- 
tionship. Wood  V.  Carpenter,  166 
Mo.  465,  48s,  66  S.  W.  172.  It  is 
also  inadmissible  when  offered  in 
connection  with  evidence  that  title  to 
property  in  the  name  of  the  testator 
was  in  consequence  of  a  mistake. 
Shorb  V.  Brubaker,  94  Ind.  165. 

75.  Bush  V.  Delano,  113  Mich. 
321,  71  N.  W.  628  (the  importance 
of  such  evidence  is  slight). 

Admission  by  Silence — A  con- 
testant is  not  bound  to  deny  the  tes- 
tator's testimony  as  to  the  sum  given 
him  when  the  statement  was  merely 
collateral  to  the  matter  under  investi- 
gation ;  hence  his  silence  is  not  an 
admission.  Frary  v.  Gusha,  59  Vt. 
257,  9  Atl.  549- 
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76.  Burney  v.  Torrey,  100  Ala. 
157,  ^73<  14  So.  685. 

An  Understanding  Between 
Testator  and  His  Wife  that  he 
should  provide  for  some  of  their  heirs 
and  she  for  others,  may  be  proved.  It 
will  be  presumed  that  she  will  carry 
out  her  obligation.  In  re  Owens' 
Estate,  73  Neb.  840,  103  N.  W.  675. 

Will  of  Third  Person. —  A  will 
executed  prior  to  decedent's  will  by 
his  wife,  and  of  which  he  had  knowl- 
edge when  his  will  was  made,  is  ad- 
missible to  explain  the  large  legacy 
testator  left  to  a  son  who  was  not 
substantially  recognized  in  the 
mother's  will.  Varner  v.  Varner,  16 
Ohio  C.  C.  386. 

77.  England.  —  Smee  v.  Smee,  L. 
R.  5  P.  D.  84. 

Illinois.  —  Piper  v.  Andricks,  209 
111.  564,  71  N.  E.  18;  Pooler  v. 
Cristman,  145  111.  40S.  34  N.  E.  57- 

Indiana.  —  Burkhart  v.  Gladish,  123 
Ind.  337,  24  N.  E.  118. 

/o«'o.  —  Ross  V.  Ross,  117  N.  W. 
1 105. 

Michigan.  —  Rivard  z'..  Rivard,  109 
Mich.  98,  66  N.  W.  681,  63  Am.  St. 
Rep.  566;  Spencer  v.  Terry's  Estate, 
133  Mich.  39,  94  N.  W.  372. 

Nebraska.  —  In  re  Isaac's  Estate, 
107  N.  W.  1016. 

New  Jersey.  —  Matter  of  Winter- 
mute's  Will,  27  N.  J.  Eq.  447- 

New  York.  —  Carroll  v.  Norton,  3 
Bradf.  Sur.  291. 

Pennsylvania.  —  Norris  v.  Shep- 
pard,  20  Pa.  St.  475. 

Tennessee.  —  Kirkpatrick  v.  Jen- 
kins, 96  Tenn.  85,  33  S.  W.  819. 

Vermont.  —  Fairchild  v.  Bascomb, 
35  Vt.  398,  417;  Crocker  v.  Chase, 
57  Vt.  413. 

PVest  Virginia.  —  Stewart  v.  Lyons, 
54  W.  Va.  665,  47  S.  E.  442. 
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the  acts  and  conduct  of  an  heir  toward  him  f^  and  proof  of  those 
which  existed  between  the  latter  and  the  father  of  an  heir  may  be 
shown  as  cum.ulative.  The  remoteness  of  the  evidence  in  point  of 
time  affects  only  the  weight  to  be  given  it.'^^ 

(H.)  Attitude  Toward  Relatives.  —  The  family  of  the  testator,  the 
relative  condition  of  its  members  and  the  terms  on  which  he  stood 
with  them,  and  the  claims  of  particular  individuals  upon  him  are 
relevant  matters .^'^  including  those  formerly  existing  between  him 
and  contestant,^^  unless  remoteness  of  relationship  is  great.^"  If 
ill-feeling  existed  between  the  testator  and  contestant  the  latter 
must  show  its  groundlessness  so  far  as  the  former  was  concerned.^^ 

(a.)  Scope  of  Inquiry.  —  The  investigation  into  family  affairs  should 
be  limited  to  showing  the  capacity  of  the  testator.** 


78.  In  re  Case  (Conn.),  52  Atl. 
403;  In  re  Berrien's  Will,  58  Hun 
610,  12  N.  Y.   Supp.  585. 

79.  Sherley  v.  Sherley,  81  Ky. 
240;   Bost  V.   Bost,  87  N.  C.  477. 

80.  H n gland.  — Sm\\h  v.  Tebbitt, 
L.  R.  I  P.  &  D.  398,  429  ("The 
natural  play  of  the  affections  gives 
the  last  assurance  of  a  mind  at 
case,  and  its  interruption,  often  the 
first  sign  of  mental  disorder"). 

Arkansas.  —  McDaniel  v.  Crosby, 
19  Ark.  533,  546. 

California.  —  In  re  Wilson's  Estate, 
117  Cal.  262,  49  Pac.  172. 

Illinois.  —  McCommon  v.  McCom- 
mon,  151  111.  428,  38  N.  E.  145; 
Piper  V.  Andricks,  209  111.  564,  71  N. 
E.  18;  Cheney  v.  Goldy,  225  111.  394, 
80  N.  E.  289. 

Indiana.  —  Staser  v.  Hogan,  120 
Ind.  207,  21  N.  E.  911,  22  N.  E.  990. 

Jowa.  —  Parsons  v.  Parsons,  66 
Iowa  754,  21  N.  W.  570,  24  N.  W. 
564  (testimony  as  to  the  treatment 
of  testator  by  a  legatee  is  not  im- 
proper as  against  the  objection  that 
it  related  to  a  personal  transaction)  ; 
Howe  V.  Richards,  112  Iowa  220,  83 
N.  W.  909. 

Kentucky.  —  Stokes  v.  Shippen,  13 
Bush  180;  Floore  v.  Green,  26  Ky. 
h.  Rep.   1073,  83  S.  W.  133. 

Maryland.  —  Davis  v.  Calvert,  5 
Gill  &  J.  209,  301. 

Michigan.  —  Beaubien  v.  Cicotte, 
12  Mich.  459,  488  ("  In  all  cases  of 
this  character  it  has  been  customary 
to  allow  a  wide  range  of  inquiry  into 
the  family  relations,  and  the  terms 
upon  which  they  have  lived.  It 
would    be    impossible     to    obtain     a 


clear  idea  concerning  motives  and 
probabilities  without  it.  These 
cases  are  determined  generally  upon 
circumstantial  evidence,  and  it  must 
be  received  upon  all  points  tending 
to  throw  light  upon  the  various 
family  relations"). 

North  Carolina.  —  In  re  Burns' 
Will,    121    N.   C.   336,  28   S.   E.   519- 

Vermont.  —  Thornton  v.  Thornton, 
39  Vt.  122,  158. 

Wisconsin.  —  Ballantine  v.  Proud- 
foote,  62  Wis.  216,  22  N.  W.  392. 

Reason —  "  Hostility  and  aver- 
sion to  those  who  are  bound  to  one 
by  the  ties  of  kindred  and  blood  are 
admitted  as  proof  upon  the  question 
of  sanity,  not  alone  because  there 
exists  such  hostility,  but  because  it 
is  altogether  without  cause,  or  based 
upon  some  delusion.  The  aversion 
of  one  person  to  another  is  by  it- 
self no  proof  of  insanity;  but 
coupled  with  the  fact  that  is  is  with- 
out cause,  or  is  founded  upon  some 
delusion,  it  may  be."  Brown  v. 
Ward,  53  Md.  376,  387. 

81.  Cheney  v.  Goldy,  225  111.  394, 
80  N.  E.  289;  Swygart  v.  Willard, 
166  Ind.  25,  76  N.  E.  755;  Brelsford 
V.  Aldridge  (Ind.  App.),  84  N.  E. 
1090. 

Admissions  of  testator  respecting 
his  conduct  at  remote  times  may  be 
proved.  Brashears  v.  Orme,  93  Md. 
442,  49  Atl.  620. 

82.  Turner  v.  King,  17  Ky.  L. 
Rep.  871,  32  S.  W.  941,  33  S.  W.  405. 

83.  Scarborough  v.  Baskin,  65  S. 
C.  558,  573,  44  S.  E.  63. 

84.  Estate  of  Lang,  65  Cal.  19,  2 
Pac.  491. 
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(b.)  Basis  for  Evidence.  — "^^^  mere  opinion  of  the  testator  that 
some  of  his  children  had  misused  and  mistreated  him,  and  a  con- 
trary opinion  on  their  part  is  too  intangible  to  be  the  basis  of  an 
instruction.^^ 

(c.)  How  Shown.  — Generally.  —  Letters  received  by  testator  from 
a  contestant  long  prior  to  the  decease  of  the  former  are  competent 
to  show  the  latter's  affection  for  him.^*'  But  letters  which  indicate 
only  the  existence  of  natural  feelings  between  near  relatives  are 
immaterial."  Acts  of  kindness  done  a  testator  by  his  relatives 
cannot  be  proved  to  show  his  ungrounded  aversion  for  them  unless 
his  knowledge  thereof  is  shown.^^  The  contestant  may  testify  to 
the  relations"  which  existed  between  him  and  the  testator ,«^  as  may 
persons  who  heard  statements  of  the  testator  and  who  had  been 
requested  to  advise  him  of  their  views  respecting  his  relative  and 
the  treatment  he  should  accord  her.^*^  If  cordial  feeling  has  long 
been  maintained  a  witness  may  testify  that  it  was  terminated  by 
the  testator.''^  without  cause  on  witness'  part.^- 

Declarations  of  Hostility  to  Testator.  —  It  may  be  shown  that  rela- 
tives of  the  testator  made  public  declarations  of  hostility  to  him 
even  though  they  may  not  have  been  communicated  to  testator  be- 
fore the  will  was  made.  Such  testimony  tends  to  show  the  reason- 
ableness of  his  conduct  and  the  known  hostility  of  the  declarants.^^ 

(I.)  Interest  in  Beneficiary.  —  The  attitude  of  a  testator  toward  a 
charity  which  is  a  beneficiary  under  the  will  may  be  shown,^*  as 
may  the  care  given  the  testator  by  a  beneficiary.''^ 

(J.)  HABITS  or  Heir.  ^  A  son  who  has  been  disinherited  may  show 
that  he  was  industrious  and  of  good  habits.^®     And  the  contrary 

85.  Shorb  v.  Brubaker.  94  Ind.  L.  Rep.  IS9.  80  S.  W.  1135  ("the 
1615.  evidence  was  competent  for  it  only- 
SB.  Howe  V.  Richards,  112  Iowa  placed  the  jury  in  the  Hght  of  the 
220.  83  N.  W.  909  (they  are  not  circumstances  surrounding  the  testa- 
within^  the  rule  that  exchides  dec-  trix,  and  aided  them  in  determining 
larations  of  a  party  in  his  own  be-  whether  she  took  a  rational  survey 
half,  nor  inadmissible  under  the  of  her  estate  and  disposed  of  it  ac- 
statute  concerning  transactions  with  cording  to  a  fixed  purpose  of  her 
a  deceased  person).  own");   Lewis'    Case,   33    N.   J.   Eq. 

87.  Fraser  v.  Jennison,  42  Mich.  219  (testator's  patriotism  may  be 
206,  225,  3  N.  W.  882.  shown   if  he   makes  the  governinent 

88.  Mansfield  v.  Frobisher,  ill  his  residuary  legatee)  ;  General  Con- 
Mass.  311.  vention  v.  Crocker,  7  Ohio  C.  C.  3^7 

89.  Cheney  v.  Goldy,  225  111.  394,  (it  may  be  shown  that  the  will  of 
80  N.  E.  289.  a    widow    was    made    in    accordance 

90.  Hoyt  V.  Hoyt,  112  N.  Y.  493,  with  the  wishes  of  her  husband  as- 
515,  20  N.   E.  402.  sented    to    by    her    during    his    life- 

91.  Manatt  v.  Scott,  106  Iowa  203,  time). 

76  N.  W.  717,  68  Am.  St.  Rep.  293.  95.     Denning  v.   Butcher,  91    Iowa 

92.  Pelamourges  v.  Clark,  9  Iowa  425,  59  N.  W.  69;  Grant  z'.  Stamler, 
I  (such  testimony  deals  with  a  fact  68  N.  J.  Eq.  555,  59  Atl.  890;  Moore 
rather  than  an  opinion).  v.   Caldwell,  6  Ohio   C.   C.    (N.    S.) 

93.  Stevens  v.   Leonard,-  154  Ind.  484. 

67,  56  N.  E.  27,  77  Am.  St.  Rep.  446.  96.     Frary  v.  Gusha,  59  Vt.  257,  9 

94.  Henning  v.  Stevenson.  26  Ky.       Atl.     549.     But    compare    Couch    v. 
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may  be   shown.''^     Proof  of  intoxication   soon  after  the   will   was 
executed  would  tend  to  prove  his  habit  in  that  regard.''^ 

(K.)  Business  Capacity  of  Heir.  —  A  change  of  purpose  on  the 
part  of  a  testator  toward  an  heir  may  be  explained  by  showing  that 
the  latter  had  been  tested  in  a  great  business  enterprise  and  met  the 
expectations  of  the  former.^^ 

(L.)  Financial  Condition  of  Stranger. —The  financial  condition  of 
a  legatee  who  was  a  mere  acquaintance  of  the  testator  cannot  be 
shown,!  though  he  was  the  sole  legatee  and  testator  left  near 
of  kin.'  ^      , 

(M.)  Character  of  Legatee.  — The  character  of  a  legatee  is  imma- 
terial if  testator  was  without  knowledge  of  it.-'* 

(N.)  Habits  of  Legatee.  -  Testator's  knowledge  of  the  mtemper- 
ate  habits  of  the  legatee  is  a  relevant  fact.*  , 

(O)  Relations  Between  Testator  and  Beneficiary.  —  As  bearing 
upon  the  motive  of  testator  in  making  a  stranger  a  legatee  it  is 
competent  to  show  the  nature  of  the  relations  which  existed  be- 
tween them.^  ,      1  ,M       ^     r 

(P.)  Fixed  Purpose  of  Testator.  —  The  testators  deliberate  tore- 
thought  and  fixed  purpose  may  be  shown.«  The  adoption  of  wise 
means  to  attain  a  long-cherished  business  result  may  explain  ine- 

qualitv.^  _     ,         .  .         '     ^u        -u 

(Q.)  Explanations  in  the  Will.  —  Explanations  given  in  the  will 

are  to  be  accepted  if  not  disproved.^     They  may  be  entitled  to  much 

consideration.^     But  false  statements  in  the  will  as  to  the  sums  ad- 


Gentry,  113  Mo.  248.  20  S.  W.  890, 
and  Tudor  v.  Tudor,  17  B.  Mon. 
(Ky.)  383.  The  court  observed: 
"  The  bearing  of  such  testimony  upon 
the  question  of  capacity  is  very  re- 
mote and  indirect.  The  affections  of 
a  parent  are  frequently  placed  on 
such  of  his  children  as  are  least 
worthy  of  his  regard,  and  whose 
character  and  conduct  bear  no  com- 
parison, in  point  of  propriety,  to 
some  of  his  other  children.  Yet  they 
may  be  the  peculiar  objects  of  his 
bounty,  just  because  by  their  mis- 
conduct, mismanagement  or  want  of 
thrift  they  stand  more  in  need  of 
assistance  than  those  do  who  have 
been  much  more  energetic,  industrious 
and  exemplary  in  their  conduct  and 
general  character.  To  make,  there- 
fore, the  character  of  the  children 
or  grandchildren  a  test,  or  even  evi- 
dence, of  the  capacity  of  the  testa- 
tor would  in  a  great  degree  restrict 
the  exercise  of  that  arbitrary  right, 
with  which  the  owner  of  property 
is  invested  by  law,  to  dispose  of  it 

21 


as  he  chooses  provided  he  has  suffi- 
cient capacity  for  that  purpose." 

97.  LaBau  v.  Vanderbilt,  3  Redf. 
Sur.   (N.  Y.)   384.  432. 

98.  Baker  v.  Baker,  202  111.  595, 
612,  67  N.   E.  410. 

99.  LaBau  z'.  Vanderbilt,  3  Redf. 
Sur.    (N.   Y.)    384,  430. 

1.  In  re  Merriman's  Appeal,  108 
Mich.  454,  66  N.  W.  372. 

2.  Murphree  v.  Senn,  107  Ala. 
424,  18  So.  264. 

3.  In  re  Morse's  Estate,  146  Mich. 
463,  109  N.  W.  858. 

4.  Fairchild    v.    Bascomb,    35    Vt. 

398,  417. 

5.  In  re  Dolbeer's  Estate,  149  Cal. 
227,  86  Pac.  695 ;  Carpenter  v.  Hatch, 
64  N.  H.  573,  IS  Atl.  219. 

6.  Gesell  v.  Baugher,  100  Md.  677, 
60  Atl.  481 ;  General  Convention  v. 
Crocker,  7  Ohio  C.  C.  327. 

7.  LaBau  v.  Vanderbilt,  3  Redf. 
Sur.    (N.   Y.)    384,   431- 

8.  Graham  v.  Deuterman,  206, 
111.  378.  69   N.   E.   237. 

9.  Graham  v.  Deuterman,  206  111. 
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vanced  to  some  of  the  heirs  are  evidence  of  incapacity.^'*     And  a 
statement  of  the  reason  for  testator's  action  is  not  determinative 

of  his  capacity." 

(R.)  Subsequent  Circumstances.  ,—  Circumstances  occurring  after 
the  making  of  testator's  will  are  irrelevant.^'  But  the  rule  does 
not  extend  to  declarations  of  a  contestant  offered  to  rebut  testi- 
mony to  show  cordial  relations  and  affection  ;i='  nor  to  facts  oc- 
curring since  the  testator's  decease  and  confirmatory  of  his  opinion 
as  to  the  business  capacity  of  a  devisee.^* 

4.  Previous  Declarations.  —  A.  Of  Intention.  —  The  testator's 
declarations  of  his  intention  concerning  the  manner  he  proposed  to 
dispose  of  his  estate  and  the  reason  therefor  may  be  proved.^^ 


378,  69  N.  E.  237  (a  substantial  and 
sufficient  reason  for  inequality  must 
be  accepted  if  uncontradicted)  ; 
Thompson  v.  Thompson,  21  Barb. 
(N.  Y.)  107,  affirming  Thompson  v. 
Quimbv,  2  Bradf.  Sur.  (N.  Y.)  449; 
In  re  Raplee's  Will,  66  Hun  558,  21 
N.  Y.  Supp.  801,  141  N.  Y.  553,  36 
N.  E.  343   (no  opinion). 

A  Mistake  of  Fact  in  a  will  given 
as  a  reason  for  not  making  a  rel- 
ative a  legatee  is  not  fatal.  Estate 
of   Dougherty,    139   Cal.    10,  72   Pac. 

358- 

10.  Tobin  V.  Jenkins,  29  Ark.  151 ; 

Lamb  r.  Lamb,  105  Ind.  456.  5  N.  E. 
171 ;  Reid  v.  Lilly's  Exrs.,  15  Ky.  L. 
Rep.  474,  23  S.  W.  955. 

11.  Sherley  v.  Sherley,  81  Ky. 
240. 

12.  Wood  V.  Carpenter,  166  Mo. 
465,  484,  66  S.  W.  172;  In  re  Gan- 
non's Will,  2  Misc.  329,  21  N.  Y. 
Supp.  960,  afHrmed,  pro  forma,  139 
N.  Y.  654,  35  N.  E.  207;  Varner  v. 
Varner,  16  Ohio  C.  C.  386. 

13.  Dunham's  Appeal,  27  Conn. 
192. 

14.  Prather  v.  McClelland  (Tex. 
Civ.   App.).   26   S.   W.   657. 

The  Argument  runs  thus :  It  was 
in  proof  that  the  testator's  opinion 
of  his  son  was  that  he  was  easily 
influenced  and  would  not  keep  the 
property  devised  him  in  the  original 
will.  The  codicil  was  in  accord  with 
this  opinion.  The  testimony  exclud- 
ed, though  of  facts  occurring  after 
the  codicil,  tended  to  show  that  this 
opinion  was  correct  —  that  the  tes- 
tator's estimate  of  the  character  and 
capacity  of  his  son  was  not  the  re- 
sult of  delusion  or  insanity.  This 
capacity,    or   want   of   it,    would   be 
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evidenced  by  future  acts  of  the  son. 
The  good  or  bad  judgment  of  the 
testator  might  be  shown  in  this  way. 
Subsequent  acts  of  his  son  in  the 
conduct  of  his  business,  showing  the 
character  his  father  attributed  to 
him,  would  be  relevant  evidence. 
Prather  v.  McClelland  (Tex.  Civ. 
App.),  26  S.  W.  657. 

15.  England.  —  Harwood  v.  Ba- 
ker, 3  Moore  P.  C.  282,  13  Eng.  Re- 
print 117. 

Alabama.  —  Scale  v.  Chambliss,  35 
Ala.  19;  Bulger  v.  Ross,  98  Ala. 
267.  12  So.  803;  Couch  V.  Couch,  7 
Ala.   519. 

Arkansas.  —  Flowers  v.  Flowers, 
74  Ark.  212,  85  S.  W.  242. 

Dcla-a'are. —  Truitt  v.  CuUen,  3 
Penne.   311,  50  Atl.    174. 

Georgia. — Williamson  v.  Nabers, 
14  Ga.  286,  308;  Griffin  v.  Griffin's 
Exrs..  R.  M.  Charlt.  217. 

Illinois.  —  Baker  v.  Baker,  202  111. 
595,  611,  67  N.  E.  410;  Cheney  v. 
Goldy,  225  111.  394.  80  N.  E.  289; 
Crumbaugh  v.  Owen,  238  111.  497i  87 
N.  E.  312. 

Indiana.  —  Lamb  v.  Lamb,  105  Ind. 
456,  5  N.  E.  171 ;  Staser  v.  Hogan. 
120  Ind.  207,  21  N.  E.  911,  22  N.  E. 
990  (against  unequal  distribution 
among  children) ;  Goodbar  v.  I,idi- 
key,  136  Ind.  i,  35  N.  E.  691,  43  Am. 
St.  Rep.  296. 

loiva.  —  Bever  v.  Spangler,  93 
Iowa  576.  603,  61  N.  W.  858;  In  re 
Estate  of  Goldthorp,  94  Iowa  336, 
62  N.  W.  845,  58  Am.  St.  Rep.  400. 
See  In  re  Kah's  Estate,  136  Iowa 
116,   113   N.   W.   563. 

Kansas.  —  Schnee  v.  Schnee,  61 
Kan.  643,  60  Pac.  738. 

Kentucky.  —  Morris  v.  Morton's 
Exrs.,  14  Ky.  L.  Rep.  360,  20  S.  W. 
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a.  Ground  on  Which  Received.  —  Intention,  purpose,  mental  pe- 
culiarity and  condition  are  mainly  ascertainable  through  the  me- 
dium afforded  by  language.  Hence,  language  which  has  a  ten- 
dency to  prove  a  condition  not  in  its  nature  temporary  and 
transient,  though  prior  in  time  to  the  act  which  is  questioned,  is 
admissible  on  the  theory  that  what  is  once  proved  to  exist  must  be 
presumed  to  continue  till  the  contrary  be  shown.  Its  weight  will 
depend  upon  its  significance  and  proximity.^* 


287;  Harper's  Will,  4  Bibb  244  (en- 
titled to  great  weight  if  repeated 
and  the  subject  was  particularly  dis- 
cussed) ;  Bush  V.  Lisle,  89  Ky.  393, 
!■>  S  W.  762;  Hoskins  v.  Hoskins, 
9  Ky.  L.  Rep.  915,  7  S.  W.  546; 
Bradshaw  v.  Butler,  30  Ky.  L.  Rep. 
1249,    100   S.   W.  837. 

Maine.  —  Hall  v.  Perry,  87  Me.  569, 
2,2,  Atl.   160,  47  Am.   St.  Rep.  352. 

Maryland.  —  Griffith      v.      Diffen- 
derffer,  50  Md.  466;   Moore  v.   Mc- 
Donald, 68  Md.  321,  338,  12  Atl.  117. 
Massachusetts.  — May    v.    Bradlee, 
127  Mass.  414. 

Michigan.  —  McH'ugh  v.  Fitzger- 
ald, 103  Mich.  21,  61  N.  W.  354; 
Estate  of  Lefevre,  102  Mich.  568, 
61  N.  W.  3;  Peninsular  Tr.  Co.  v. 
Barker,  116  Mich.  333,  74  N.  W.  508; 
Bush  V.  Delano,  113  Mich.  321,  71 
N.   W.   628. 

Minnesota.  —  Hammond  v.  Dike, 
42  Minn.  273,  44  N.  W.  61 ;  Wood- 
cock V.  Johnson,  36  Minn.  217,  30 
N.   W.  894. 

Mississippi.  —  Sheehan  v.  Kearney, 
21  So.  41,  35  L.  R.  A.  102. 

Missouri.  —  Crowson  v.  Crowson, 
172  Mo.  691,  703,  72  S.  W.  1065; 
Rule  V.  Maupin,  84  Mo.  587. 

Montana.  —  In  re  Miller's  Estate, 
27  Mont.  545'  97  Pac.  935. 

New  Jersey.  —  See  Den  v.  Van- 
cleve,  5  N.  J.  L.  589,  655,  for  a  full 
discussion  by  a  divided  court.  It  is 
said  in  Goble  v.  Grant.  3  N.  J.  Eq. 
629,  that  such  declarations  are  ad- 
missible only  when  offered  to  repel 
or  sustain  a  charge  of  fraud  or  cir- 
convention  of  the  devisee  in  obtain- 
ing the  will.  But  their  competency 
is  favored  in  Turner  v.  Cheesman, 
15  N.  J.  Eq.  243,  265. 

Nezv  York.  In  re  Folts'  Will,  71 
Hun  492,  24  N.  Y.  Supp.  1052;  La- 
Bau  V.  Vanderbilt,  3  Rcdf.  Sur.  384. 
437;  Clapp  V.  Fullcrton.  34  _N. 
Y.  190;  In  re  Clearwater's  Will, 
2    N.     Y.    Supp.    99,    17     N.   Y.  St. 


794  (surrogate's  court)  ;  In  re  Gray's 
Will,  52  Hun  614,  5  N.  Y.  Supp.  464; 
Pilling  V.  Pilling,  45  Barb.  86 ;  Gom- 
bault  V.  Public  Admr.,  4  Bradf.  Sur. 
226,  241 ;  In  re  Will  of  Langton,  i 
Tucker  Sur.  301,  328;  Van  Guysling 
V.  Van  Kuren,  35  N.  Y.  70;  In  re 
Pendleton's  Will,  5  N.  Y.  Supp.  849; 
Dobie  V.  Armstrong,  27  App.  Div. 
520,  50  N.  Y.  Supp.  801,  160  N.  Y. 
584,  55  N.  E.  302;  Dunham  v.  Dun- 
ham, 63  App.  Div.  264,  71  N.  Y. 
Supp.  330. 

Ohio.  —  Moore  v.  Caldwell,  6  Ohio 
C.  C.   (N.  S.)  484. 

Oregon.  —  Potter  v.  Jones,  20  Or. 
239.  252,  25  Pac.  769,  12  L.  R.  A. 
161. 

Pennsylvania.  —  Norris  v.  Shep- 
pard,  20  Pa.  St.  475. 

Texas.  —  Patterson  v.  Lamb,  21 
Tex.  Civ.  App.  512,  52  S.  W.  98; 
Brown  v.  Mitchell,  88  Tex.  350,  31 
S.  W.  621,  36  L.  R.  A.  64,  reversing 
(Tex.  Civ.  App.),  29  S.  W.  927  (in- 
structions to  attorney  may  be 
proved). 

Vermont. —  Foster's  Exrs.  v.  Dick- 
erson,  64  Vt.  233,  264,  24  Atl.  253; 
Thornton  v.   Thornton,   39  Vt.    122, 

159- 

West  Virginia.  —  McMechen  v. 
McMechen,  17  W.  Va.  683,  714. 

Wisconsin.  —  In  re  Blakely's  Will, 
48  Wis.  294,  4  N.  W.  22>7- 

16.  Shailer  v.  Bumstead,  99  Mass. 
112;  Woodward  v.  Sullivan,  152 
Mass.   470,   25    N.    E.   837. 

Reason.  —  Such  declarations  tend 
to  show  both  imposition  and  incom- 
petency, because  where  a  will  is  made 
contrary  to  previously  declared  in- 
tentions it  is  such  an  improbable  and 
unexpected  circumstance  as  requires 
explanation  before  the  mind  is  satis- 
fied that  it  was  deliberately  and 
understandingly  done.  Such  evi- 
dence may  not  always  be  very  satis- 
factory, but  we  tliink  it  is  admissible, 
and  as  little  liable  to  be  misapplied 
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b.  Cause  of  Condition.  —  Such  declarations,  if  recent,  are  admis- 
sible in  cases  of  doubtful  capacity  from  death-bed  sickness  as  well 
as  where  the  condition  is  attributable  to  other  causes. ^^ 

c.  Harmony  With  Will.  —  Strict  conformity  of  the  will  to  the 
declarations  is  not  essential  to  the  competency  of  the  latter  in  favor 
of  the  proponent  ;^^  nor  is  opposition  of  the  will  thereto  a  reason 
for  excluding  them  when  offered  by  the  contestant.^^ 

d.  Negative  Character.  —  It  is  not  an  objection  to  them  that  they 
were  negative  in  character,'*'  as  that  they  disclosed  the  purpose  to 
die  without  making  a  will,-^  or  that  they  were  general  in  char- 
acter.^2 

e.  Not  Acted  Upon.  —  It  is  immaterial  to  the  admissibility  of 
declarations  concerning  intention  that  they  were  not  accompanied 
by  acts.-^ 

f.  Circumstances  May  Affect  Admissibility.  —  Remoteness  of 
time  and  change  of  circumstances  may  be  ground  for  excluding 
proof  of  declarations.^* 

g.  Foundation  Must  Be  Laid.  —  It  has  been  held  that  proof  of 
declarations  must  be  preceded  by  substantive  proof  of  incapacity 
or  thev  cannot  be  shown."^ 


as  any  other,  and  sometimes  may  be 
very  satisfactory  and  conclusive,  es- 
pecially when  taken  in  connection 
with  other  circumstances.  Denni- 
son's  Appeal,  29  Conn.  399. 

In  Thornton  z'.  Thornton.  39  Vt. 
122,  159,  the  court  observed :  Such 
evidence  informs  the  triers  of  the 
preferences  of  the  testator  and  the 
operations  of  his  mind  upon  the  sub- 
ject, when  he  was  confessedly  in 
sound  health,  and  thus  aids  them  in 
determining  whether  the  instrument 
in  question  was  the  work  of  the 
same  will.  See  Bever  v.  Spangler, 
93  Iowa  576,  603,  61   N.  W.   1072. 

In  !Mc^Iechen  v.  McMechen,  17 
W.  Va.  683,  714,  the  court  said : 
"  Upon  the  question  of  testamentary 
capacity  evidence  is  admissible  of 
declarations  by  the  testator  that  he 
had  received  the  largest  portion  of 
his  father's  estate,  and  that  he  in- 
tended by  his  will  to  restore  a  part 
thereof  to  his  brothers  and  sisters, 
where  the  will  shows  that  he  made 
them  or  their  children  beneficiaries. 

.  .  .  It  is  natural  for  a  testa- 
tor to  provide  for  those  nearest  him, 
and  to  give  them  the  whole  of  his 
property.  When  there  is  any  doubt 
of  his  competency  to  make  a  will, 
the  fact  that  he  has  devised  a  very 
considerable  portion  of  his  property 
to  others      of     his      relations     or  to 
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strangers  is  proper  to  be  considered 
by  the  jury;  also,  it  is  proper  for 
the  proponents  of  the  will,  if  they 
can,  by  proper  and  relevant  testi- 
mony, to  explain  why  it  was  that  the 
testator  disposed  of  his  property  in 
the  manner  he  did."  See  Stewart 
z'.  Lyons,  54  W.  Va.  665,  47  S.  E.  442- 

17.  Hammond  v.  Dike,  42  Minn. 
273.  44  N.  W.  61 ;  Stewart's  Exr.  v. 
Lispenard,  26  Wend.  (N.  Y.)  255, 
313 ;  Irish  v.  Smith,  8  Serg.  &  R. 
(Pa.)  573. 

18.  In  re  Pickett's  Will,  49  Or. 
127,   89   Pac.   277- 

19.  Denison's  Appeal,  29  Conn. 
399- 

20.  Denison's  Appeal,  29  Conn. 
399- 

21.  Bower  v.  Bower,  142  Ind.  194, 
41  N.  E.  523;  In  re  Soden's  Will,  38 
Misc.  25,  76  N.  Y.  Supp.  877;  Alls- 
ton  V.  Jones,  17  Barb.  (N.  Y.)  276, 
287;  Chappell  V.  Trent,  90  Va.  849, 
19    S.    E.   314- 

22.  Denning  v.  Butcher,  91  Iowa 
425,  441,  59  N.  W.  69. 

23.  Thornton  v.  Thornton,  39  Va. 
122,  158. 

24.  Bonnemort  v.  Gill,  165  Mass. 
493.  43  N.  E.  299. 

25.  Shailer  v.  Bumstead,  99  Mass. 
112,  123;  Cawthorn  v.  Haynes,  24 
]\Io.    236;    Tunison     v.      Tunison,   4 
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h.  Weight  To  Be  Given.  —  Such  testimony  is  said  to  be  strong 
proof  of  capacity  if  the  will  and  previously  declared  intentions  cor- 
respond,-" and  is  especially  important  if  in  writing."  Their  evi- 
dentiary value  is  affected  by  the  cause  of  the  condition  of  the 
declarant.^^ 

Not  Conclusive.  —  The  fact  that  the  will  does  not  correspond  with 
the  maker's  previously  expressed  purpose  does  not  show  incompe- 
tency.^® 

B.  CoNCivRNiNG  OthKr  MattERS.  —  Other  declarations  than 
those  which  relate  to  testamentary  intention  are  competent  if  they 
tend  to  illustrate  the  capacity  of  the  testator.  They  are  never  re- 
ceived to  show  the  truth  of  the  facts  stated.^" 


Bradf.   Sur.    (N.  Y.)    138;  Norris  v. 
Sheppard,  20  Pa.  St.  475- 

26.  Couch  V.  Couch.  7  Ala.  519; 
Roberts  v.  Trawick,  13  Ala.  68; 
Baker  v.  Baker,  202  111.  595.  608,  67 
N.  E.  410;  Means  v.  Means,  6  Rich. 
L.  (S.  C.)  i;  Kaufman  v.  Caugh- 
man,  49  S.  C.  159.  27  S.  E.  16,  61 
Am.    St.    Rep.   808. 

27.  McNinch  v.  Charles.  2  Rich. 
L.  (S.  C.)  229.  238:  In  re  Burns' 
Will,  121  N.  C.  336,  28  S.  E.  519; 
Brown  v.  Mitchell,  87  Tex.  140,  26 
S.  W.  1059;  Bryant  v.  Pierce,  95 
Wis.  331,  70  N.  W.  480.  See  Wur- 
zell  V.  Beckman,  52  Mich.  478,  18  N. 
W.  226. 

28.  Declarations  Made  Long  After 
the  Time  to  Which  the  Inquiry  Is 
Directed  can  be  of  but  little  value. 
They  ought  to  have  some  direct  con- 
nection with  and  tend  to  show  the 
condition  of  the  mind  at  the  time 
the  will  was  made.  The  period  of 
time  over  which  such  declarations 
may  extend  depends  much  upon  the 
character  of  the  unsoundness  of  mind 
alleged  or  attempted  to  be  proved. 
If  it  be  of  short  duration,  as  arising 
from  drunkenness,  the  declarations, 
to  be  of  any  value,  must  be  near  to 
the  time  the  act  in  question  was  to 
be  performed.  If  from  old  age  or 
other  like  infirmity  a  much  wider 
latitude  may  be  allowed.  Rule  v. 
Maupin,  84  Mo.  587. 

No  Certain  Value —  Declarations 
of  intention  are  receivable  if  there 
is  doubt  as  to  capacity,  but  they  di- 
minish in  importance  as  the  grade  of 
capacity  increases,  and  are  value- 
less if  the  mind  of  the  declarant  is 
sound  and  vigorous.  Tunison  v. 
Tunison,  4  Bradf.  Sur.  (N.  Y.)   138. 


29.  Berry  v.  Safe  Deposit  &  Tr. 
Co.,  96  Md.  45,  56,  53  AtU  720;  Tit- 
low  V.  Titlow,  54  Pa-  St.  216  (a 
change  of  intention  is  of  no  impor- 
tance if  there  be  a  sound  mind  un- 
constrained). 

30.  Connecticut.  —  Canada's  Ap- 
peal, 47  Conn.  450,  463- 

Jozca.  —  Manatt  v.  Scott,  106  Iowa 
203,  76  N.  W.  717.  68  Am.  St.  Rep. 
293. 

Maine.  —  Robinson  v.  Adams,  62 
Me.  369.  412,  16  Am.  Rep.  473  (tbe 
examination  must  not  be  confined  to 
a  single  declaration  or  conversation, 
but  must  sometimes  embrace  many 
years  and  many  declarations). 

Maryland.  — CoWm     v.     Warford, 

20  Md.  357.  389- 

Massachusetts,  —  Woodward  v. 
Sullivan,    152    Mass.    470,    25    N.    E- 

837. 

Michigan.  —  Roberts  z:  Bidwell. 
136  Mich.  191,  98  N.  W.  1000;  H'ar- 
ring  V.  Allen,  25  Mich.  505. 

Minnesota.  —  In  re  Brown,  38 
j\Iinn.  112,  35  N.  W.  726. 

Missouri.  —  Jones  v.  Roberts,  37 
Mo.  App.  163.  181  ;  Bush  v.  Bush, 
87  Mo.  480;  Gibson  v.  Gibson,  24  Mo. 
227;  Rule  V.  Maupin,  84  Mo.  587; 
Thompson  v.  Ish,  99  Mo.  160,  12  S. 
W.  510,  17  Am.  St.  Rep.  552;  Crow- 
son  V.  Crowson,  172  Mo.  691,  703. 
72  S.  W.  1065;  Hamon  v.  Hamon. 
180  Mo.  685,  699,  79  S.  W.  422; 
Pratte  v.  Coffman,  33  Mo.  71. 

Neu'  Jersey.  —  Boylan  v.  Meeker, 
28  N.  J.  L.  274- 

ATrw  Fo;7v\  —  Waterman  v.  Whit- 
ney. II  N.  Y.  157;  Matter  of  Wood- 
ward. 167  N.  Y.  28,  60  N.  E.  233; 
Roche  V.  Nason,  185  N.  Y.  128.  77 
N.  E.   1077    (declarations  concerning 
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An  Exception  seems  to  have  been  made  as  to  their  competency  to 
show  the  facts  stated  where  a  testator  while  sane  expressed  the 
opinion  that  he  had  been  insane  for  twenty  years.^^  And  a  veri- 
fied answer,  in  which  testator  stated  his  physical  and  mental  con- 
dition, has  been  held  admissible. ^^  The  exception  does  not  include 
declarations  made  while  insane  f^  and  declarations  inconsistent  with 
the  will  may  be  proved  to  show  the  inequality  or  unnaturalness  of 
its  provisions.^* 

a.  All  Declarations  Competent.  —  The  testimony  must  not  be 
limited  to  a  single  declaration,  but  must  cover  all  declarations  made 
concerning  the  same  matter,  regardless  of  time.^^ 

b.  Whole  Conversation  Admissible.  —  The  statements  made  to 
the  testator  by  the  person  who  heard  his  declaration,  at  the  time  it 
was  made,  are  admissible  in  connection  therewith.^^  It  is  not 
necessary  to  show  that  what  was  said  to  testator  is  essential  to 
understand  what  was  said  by  him.^'^ 

c.  Explanation  of  Will.  —  Apparently  inequitable  provisions  in 
a  will  may  be  explained  by  the  testator's  declarations.^^ 

d.  Soiirce  of  Estate.  —  Declarations  are  competent  to  show  who 
assisted  the  testator  in  accumulating  the  estate  devised. ^^ 

e.  Affections  and  Hostility.  —  Testator's  attitude  toward  the 
members  of  his  family  may  be  shown  by  his  declarations,*^  if  not 


health  are  not  to  be  taken  as  evi- 
dence of  their  truth). 

J'irginia.  —  Wallen  v.  Wallen,  107 
Va.    131,   57    S.   E.    596. 

Purposes  for  Which  Competent. 
Retention  or  loss  of  memory,  tenac- 
ity or  vacillation  of  purpose,  exist- 
ing at  the  date  of  the  will,  long 
cherished  purposes,  settled  convic- 
tions, deeply  rooted  feelings,  opin- 
ions, affections  or  prejudices,  or 
other  intrinsic  or  enduring  peculiari- 
ties of  mind,  inconsistent  with  the 
dispositions  made  in  the  will  may  be 
proved  by  testator's  declarations. 
They  are  also  competent  to  rebut  any 
inference  arising  from  its  non- 
revocation.  Shailer  v.  Bumstead,  99 
Mass.   112,   126. 

31.  Ross  V.  McQuiston,  45  Iowa 
145 ;  Colvin  v.  Warford,  20  Md.  357, 
389. 

32.  Manatt  v.  Scott,  106  Iowa  203, 
76  N.  W.  717  68  Am.  St.  Rep.  293. 
But  compare  Roche  v.  Nason,  185  N. 
Y.    128,  77   N.   E.    1077. 

33.  Estate  of  Lang,  65  Cal.  19,  2 
Pac.  491 ;  May  v.  Bradlee,  127  Mass. 
414- 

34.  Beattie  v.  Thompson,  16  R.  I. 
13,  II  Atl.  172  (promise  to  convey 
property  to  wife  from  whom  it  was 
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in  part  acquired;  devise  in  favor  of 
testator's  relatives,  ignoring  step- 
children) ;  In  re  Estate  of  Van  Als- 
tine,  26  Utah  193,  72  Pac.  942. 

35.  Robinson  v.  Adams,  62  Me. 
369,  413,   16  Am.   Rep.  473. 

36.  Mullins  v.  Cottrell,  41  Miss. 
291,  326;  Matter  of  Potter,  161  N.  Y. 
84,  55  N.  E.  387. 

37.  Garrus  v.  Davis,  234  111.  326, 
84  N.  E.  924. 

38.  Burney  v.  Torrey,  100  Ala. 
157,  174,  14  So.  685,  46  Am.  St.  Rep. 
2,2,;  Waters  v.  Waters,  222  111.  26, 
78  N.  E.  I ;  In  re  Mason's  Will  (Vt.), 
72  Atl.  329;  In  re  Blakely's  Will,  48 
Wis.  294,  4  N.  W.  2Z7- 

39.  Burney  v.  Torrey,  100  Ala. 
157,  174,  14  So.  685,  46  Am.  St.  Rep. 
2,2,. 

40.  England.  —  Smith  v.  Tebbitt, 
36  L.  J.,  P.  97,  L.  R.  I  P.  398,  429, 
16  L.  T.  841. 

United  States.  —  Throckmorton  v. 
Holt,    160   U.    S.    552,    574- 

Arkansas.  —  Taylor  v.  McClintock, 
112   S.   W.    405. 

Connecticut.  —  Denison's  Appeal, 
29  Conn.  399;  Canada's  Appeal,  47 
Conn.  450,  464  (verified  petition  in 
chancery). 

Illinois  —  Reynolds    v.    Adams,    90 
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too  remote  to  bear  on  the  question  of  capacity.*^  In  Tennessee  it 
is.  otherwise  as  to  testator's  declarations  concerning  his  relations 
with  his  wife.*^ 

f.  Mental  Condition.  —  Declarations  indicative  of  the  mental  con- 


Ill.  134,  147;  Cockeram  v.  Cockeram, 
17  111.  App.  604;  England  v.  Fawbush, 
204  111.  384,  401,  68  N.  E.  526;  Sling- 
loff  V.  Bruner,  174  111.  561,  51  N.  E. 
772. 

Iowa.  — Bever  v.  Spangler,  93 
Iowa  576,  603,  61  N.  W.  1072. 

Kentucky.  —  Lucas  v.  Cannon,  13 
Bush  650;  Howard's  Will,  5  T.  B. 
Mon.   199. 

Maryland.  —  Moore  v.  McDonald, 
68  ^Id.  321,  339.  12  Atl.  117. 

Massachusetts.  —  Mansfield  v. 
Frobisher,  in  Mass.  311;  Woodbury 
V.  Obear,  7  Gray  467. 

Michigan.  —  Beaubien  v.  Cicotte, 
12  Mich.  459,  486. 

Missouri.  —  McFadin  v.  Catron. 
120  AIo.  252,  266,  25  S.  W.  506 ;  Rule 
V.  Maupin,  84  Mo.  587;  Gibson  v. 
Gibson,  24  Mo.   227. 

Neiv  Hampshire.— V^h^tman  v. 
Morey,  63  N.  H.  448,  2  Atl.  899- 

Neiu  York.  — In  re  Gray's  Will, 
52  Hun  614,  5  N.  Y.  Supp.  464; 
Will  of  Langton,  i  Tucker  Sur.  301, 
328    (beneficiary    under   the    will). 

North  Carolina.  —  In  re  Burns" 
Will,  121  N.  C.  336,  28  S.  E.  519. 

0/iio.  — Moore  v.  Caldwell,  6 
Ohio   C.    C.    (N.    S.)    484- 

Pennsylvania.  —  Norris  v.  Shep- 
pard,  20  Pa.   St.  475- 

Tennessee.  — YAtk^airxck  v.  Jen- 
kins, 96  Tenn.   85,   ZZ   S.   W.   819. 

Utah.  — In  re  Estate  of  Van  Als- 
tine,  26  Utah  I93,  72  Pac.  942.      _ 

Vermont.  — Foster's  Exrs.  v.  Dick- 
erson,  64  Vt.  233,  263,  24  Atl.  253; 
In  re  Mason's  Will,  72  Atl.  329. 

Virginia.  —  Wallen  v.  Wallen,  107 
Va.  131,  57  S.  E.  596.  . 

[|'i.sco«.sf«.  —  Ballantine  v.  Proud- 
foot,  62  Wis.  216,  22  N.  W.  392. 

Reason "  There    is    no    ground 

for  an  exception  in  favor  of  the  ad- 
missibility of  declarations  of  a  de- 
ceased person  as  to  the  state  of  his 
affections  when  the  mental  or  testa- 
mentary capacity  of  the  deceased  is 
not  in  issue.  When  such  an  issue  is 
made,  it  is  one  which  relates  to  a 
state  of  mind  which  was  involuntary 


and   over    which   the    deceased    had 
not  the  control  of  the  sane  individual, 
and    his    declarations    are    admitted, 
not  as  any  evidence  of  their  tnjth,- 
but  only  because    he  made  them,  and 
that  is  an  original  fact  from  which, 
among  others,  light  is   sought  to  be 
reflected  upon  the  main  issue  of  tes- 
tamentary  capacity.       The   truth   or 
falsity    of    such    declarations    is    not 
important  upon   such   an  issue    (un- 
less that  for  the  purpose  of  showing 
delusion  it  may  be  necessary  to  give 
evidence    of    their    falsity),    but    the 
mere  fact  that  tliey  were  uttered  may 
be  most  material  evidence  tipon  that 
issue.     The  declarations  of  the  sane 
man  are  under  his  control,  and  they 
may  or  may  not  reflect  his  true  feel- 
ings, while  the  utterances  of  the  man 
whose   mind    is    impaired    from   dis- 
ease or  old  age  are  not  the  result  of 
reflection    and    judgment,    but    spon- 
taneous   outpourings      from      mental 
weakness  or  derangement.     The  dif- 
ference between  the  two.  both  as  to 
the  manner  and  subject  of  the  decla- 
rations, might  be  obvious.     It  is  quite 
apparent  therefore  that  the  declara- 
tions of  the  deceased  are  properly  re- 
ceived upon  the     question     of.    his 
state    of     mind,     whether     mentally 
strong  and  capable  or  weak  and  in- 
capable, and  that  from  all  the  testi- 
mony, including  his  declarations,  his 
mental  capacity  can  probably  be  de- 
termined with  considerable  accuracy. 
Whether  the   utterances  are  true  or 
.false    cannot      be    determined     from 
'their   mere   statement,   and  they  are 
without     value     as    proof     of     their 
truth,  whether  made  by  the  sane  or 
insane,    because    they    are    in    either 
case  unsworn  declarations."     Throck- 
morton V.  Holt,  180  U.  S.  552,  574; 
Wallen   v.  Wallen,   107  Va.   131,   57 
S.  E.  596. 

41.  Eraser  7'.  Jennison,  42  Mien. 
206,  225,  3  N.  W.  882;  Titlow  V.  Tit- 
low,  54'  Pa.  St.  216. 

42.  English  r.  Ricks,  117  Tenn. 
73,  95  S.  W.   189. 
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dition  of  the  testator  are  not  admissible  unless  made  about  the  time 
the  will  was  executed.*^ 

g-.  Remoteness.  —  Remote  declarations  may  be  proved  if  they 
are  reaffirmed  by  late  ones,^*  and  may  sometimes  be  shown  inde- 
pendently of  reaffirmations,  in  the  absence  of  evidence  tending  to 
show  a  change  of  declarant's  purpose.*^ 

C.  Contemporaneous  Deci^arations. — a.  Admissible.  —  The 
declarations  of  the  testator  at  the  time  the  will  was  made  may  be 
shown  in  connection  with  other  facts  and  circumstances.*^ 

b.  Their  Value.  —  They  are  the  most  satisfactory  evidence  that 
can  be  adduced.*^ 

D,  Subsequent.  —  Competency. — Declarations  made  by  tes- 
tator soon  after  the  will  was  executed  expressive  of  what  he  had 
done  or  intended  to  do  are  competent  as  illustrative  of  his  capacity 
at  the  time  in  issue.*^     But  it  has  been  ruled  that  a  declaration  as 


43.  Clements  v.  McGinn  (Cal.), 
33  Pac.  920. 

44.  Baker  v.  Baker,  202  111.  595, 
612,  67  N.  E.  410. 

45.  Denison's  Appeal,  29  Conn. 
399  (not  cause  for  exclusion  that 
they  were  made  "  long  before  "  the 
will)  ;  Robinson  v.  Adams,  62  Me. 
369,  412,  16  Am.  Rep.  473;  Davis  v. 
Calvert,  5  Gill  &  J.  (Md.)  269  (fif- 
teen years  before)  ;  Moore  v.  Mc- 
Donald, 68  Md.  321,  339.  12  Atl.  117 
(twelve  years  before)  ;  Estate  of  Le- 
fevre,  102  Mich.  568,  61  N.  W.  3; 
Herster  v.  Herster,  122  Pa.  St.  239, 
256,  16  Atl.  342.  9  Am.  St.  Rep.  95. 

Testator's  Attitude  Toward  His 
Children  four  years  before  the  will 
was  written  is  not  too  remote.  In  re 
Mason's  Will  (Vt.),  72  Atl.  329. 

A  Trust  Deed  made  three  years 
prior  to  the  will,  when  testator  was 
sane  is  admissible.  Glass  v.  Glass, 
127  Iowa  646,  103  N.  W.   1013. 

46.  Smith  v.  Ryan,  136  Iowa  355, 
112  N.  W.  8;  Brown  v.  Mitchell,  87 
Tex.  140,  26  S.  W.  1059;  Foster's 
Exrs.  V.  Dickerson,  64  Vt.  233,  264, 
24  Atl.  253. 

47.  Shailer  v.  Bumstead,  99  Mass. 
112. 

48.  England.  —  Bootle  v.  Blun- 
dell,  19  Ves.  494,  34  Eng.  Reprint  600. 

Connecticut.  —  Canada's  Appeal,  47 
Conn.  450  (to  show  that  testator  did 
not  understand  what  he  had   done). 

Delaivarc.  —  Ball  v.  Kane,  i  Penne. 
90,  39  Atl.  778  (the  court  was 
divided). 

Georgia.  —  Credille  v.  Credille,  123 
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Ga.  673,  51    S.   E.  628,   107  Am.    St. 
Rep.  133. 

Illinois.  —  Reynolds  v.  Adams.  90 
111.  134,  147 ;  Cockeram  v.  Cockeram, 
17  111.  App.  604;  Moore  v.  Gubbins, 
54  111.  App.   163. 

Indiana.  —  Swygart  v.  Willard,  166 
Ind.  25,  76  N.  E.  755- 

Iowa.  —  Parsons  v.  Parsons,  66 
Iowa  754,  21  N.  W.  570,  24  N.  W.  564 
("  If  it  was  to  do  over  again  I 
would  make  an  equal  division  of  my 
property"). 

Kentucky.  —  Lucas  v.  Cannon,  13 
Bush  650;  Howard's  Will,  5  T.  B. 
Mon.  199  (a  declaration  as  to  what 
has  been  done  and  the  reason  for 
it  is  proof,  "  strong  and  undoubted, 
of  memory,  of  reason,  and  of  social 
affections  and  moral   sense"). 

Massachusetts.  —  May  v.  Bradlee. 
127  Mass.  414;  Shailer  v.  Bumstead, 
99  Mass.  112. 

Michigan.  — 0'T>t\\  v.  Goff.  149 
Mich.  152,  112  N.  W.  736,  10  L.  R. 
A.  (N.  S.)  989;  Haines  v.  Hayden, 
95  Mich.  332,  54  N.  W.  911,  35  Am. 
St.  Rep.  566;  Roberts  v.  Bidwell, 
136  Mich.  191,  98  N.  W.  1000. 

Mississippi.  —  Sheehan  v.  Kearney, 
21  So.  41,  35  L.  R.  A.  102. 

Missouri.  —  McFadin  v.  Catron,  120 
Mo.  252,  266,  25  S.  W.  506;  Crow- 
son  V.  Crowson,  172  Mo.  691,  703 
72  S.  W.  1065. 

New  Jersey.  —  Boylan  v.  Meeker, 
28  N.  J.  L.  274;  Ga'rrison  v.  Garri- 
son's Exrs.,  IS  N.  J.  Eq.  266,  285. 

New     York.  —  In    re    Brunor,    21 
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to  what  had  been  done  is  incompetent  because  it  does  not  bear  on 
the  question  of  capacity.''^  On  the  other  hand,  statements  as  to  the 
contents  of  the  will  have  been  considered  evidence  of  mcompetency 
where  they  were  totally  variant  from  itr  and  of  competency  where 
they  corresponded  with  the  will.^^      ,    ,        •  ^^  ;.  „^f 

a.  Time  of  Making.  — Tht  time  declarations  were  made  is  not 


App.  Div.  259.  47  N.  Y.  Supp.  681; 
Waterman  v.  Whitney,  11  N.  Y.  IS7, 
168;  Matter  of  Clark,  40  Hun  233; 
Gombault  v.  Public  Admr.,  4  Bradf 
Sur  226,  242;  In  re  Mahoney.  58 
Hun  608,  12  N.  Y.  Supp.  122;  In  re 
Soden's  Will,  38  Misc.  25,  76  N.  Y. 
Supp.  877  (that  no  will  had  been 
made).  ^,  . 

0/jto.  — Kuhl  V.  Reichert,  2  Ohio 
C  C  (N.  S.)  42;  Moore  v.  Cald- 
well, 6  Ohio  C.  C.   (N.  S.)  484. 

Pennsylvania.  —  Rambler  v.  Tryon, 
7  Serg.  &  R.  90;  McTaggart  v. 
Thompson,  14  Pa.  St.  149. 

r^M»<'55ce.  — Klrkpatrick  v.  Jen- 
kins, 96  Tenn.  85,  33  S.  W.  819; 
Peery  v.  Peery,  94  Tenn.  328,  29  S. 

W.  I. 

Texas.  — 'Rroynn    v.    Mitchell,    87 

Tex.  140,  26  S.  W.  1059- 

Vermont.  —  Foster's  Exrs.  v. 
Dickerson,  64  Vt.  233,  263,  24  Atl. 

253. 

Argument "  Subsequent  declara- 
tions  are   admissible    for  the  reason 
that  the  condition  of  mind  ascertained 
at  a  date  subsequent  to  the  execution 
of  the  will  may  be  presumed  to  have 
existed  at  a  prior  time.     Waterman 
V.  Whitney,  11  N.  Y.  157;  Beaubien 
V.  Cicotte,  12  Mich.  459;  Harring  v. 
Allen,    25    Mich.    505;     Mooney    v. 
Olsen.  22   Kan.  69."     They  are  also 
admissible  for  the  purpose  of  weaken- 
ing the  presumption   of  the  validity 
of    the    will    to    be    drawn    from    its 
non-destruction  during  a  long  period. 
Haines  v.  Hayden,  95  Mich.  332,  346, 
54  N.  W.  911,  35  Am.  St.  Rep.  566. 
Such    declarations   would   seem   to 
be  symptomatic  of  the   condition  of 
the  mind,  as  exclamations  forced  by 
pain  or  disease  from  a  suffering  body 
are    symptomatic    of    such   pain    and 
illustrative  of  its  nature  and  cause. 
Sheehan  v.  Kearney  (Miss.),  21   So. 
41,  35  L.  R.  A.  102.  ^     ,     . 

"The  declarations  and  conduct  of 
the  testator,  both  before  and  after 
he  signed  the  will,  are  competent  as 


to  the  condition  of  his  mind  at  the 
time  he  signed  it.  They  are  the 
pointers  to  the  controlling  fact  in- 
volved in  the  issue  to  be  submitted 
to  the  judgment  and  discretion  of 
the  jury  as  rational  men.  These  acts 
and  declarations  are  not  received  as 
part  of  the  res  gestae,  but  whether 
made  long  before  or  after  the  mak- 
ing of  the  will,  is  immaterial  as 
to  their  competency.  They  are  cir- 
cumstances uttered  by  one  having  an 
interest,  going  to  the  jury  with  such 
weight  and  credit  as  that  tribunal 
mav  give  them."  In  re  Burns'  Will, 
121  N.  C.  336.  28  S.  E.  519- 

Regarded  With  Suspicion.  —  The 
Lord  Chancellor  said  in  Bootle  v. 
Blundell,  19  Ves.  494,  34  Eng.  Re- 
print 600 :  "  Subsequent  papers, 
though  evidence,  are  certainly  to  be 
regarded  with  considerable  jealousy, 
as  a  testator  is  not  permitted  to 
prove  his  own  sanity,  but  upon  a 
question  of  whether  he  knew  what 
he  was  doing  the  letter  is  evidence 
to  this  extent:  He  must  have  been 
conscious  at  that  time  of  one  of 
these  things  — either  that  he  was 
speaking  with  reference  to  a  will 
which  he  knew  he  was  competent 
to  make  at  the  time,  or  that  the  pre- 
vious act  was  done  in  a  moment  of 
stupor;  and  it  is  impossible  to  say 
this  is  not  a  most  rational  inference, 
that,  if  he  had  a  doubt  upon  that 
subject,  he  would,  with  such  deter- 
mined and  peculiar  purposes,  have 
immediately  re-executed  his  will." 

49.  Hill  V.  Bahrns,  158  111.  3i4> 
41    N.    E.   912. 

50.  Sisson   V.    Conger,    i    Thomp. 

&  C.  (N.  Y.)  564.  ^    „     ^T 

51.  Sutton  V.  Sadler,  3  C.  B.,  N. 
S.   (Eng.)  87.         .       ^^, 

Occurrences  During  Illness.  —  Dec- 
larations made  concerning  recollec- 
tion of  what  occurred  during  the  ill- 
ness in  which  the  will  was  executed 
are   not  significant.     Henry  v.   Hall, 
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always  material,^-  if  they  tend  to  show  the  condition  of  the  tes- 
tator's mind  at  the  decisive  period,^^  at  least  if  the  disease  with 
which  he  was  affected  was  of  long  standing  and  progressive  in 
character,^*  or  his  infirmity  was  the  result  of  age.^^ 

b.  Approval  of  Will:  —  Approval  of  the  scheme  of  the  will  may 
be  shown  by  proof  of  declarations.^® 

c.  Memory.  —  Declarations  are  competent  to  show  the  state  of 
the  testator's  memory.^'^ 

d.  Resisting  Power.  —  Declarations  may  be  proved  to  show  the 
power  of  the  testator  to  resist  extraneous  influences.^* 

e.  Family  Relations.  —  Subsequent  declarations  are  admissible  to 
show  testator's  relations  toward  members  of  his  family.^^ 

f.  Basis  for.  —  It  is  not  cause  for  excluding  proof  of  declara- 
tions that  they  were  based  on  hearsay,®**  or  on  conversations  alleged 
to  have  been  had  with  imaginary  persons.®^ 

g.  Test  of  Admissibility.  —  The  test  of  the  admissibility  of  tes- 
tator's declarations  is  efficiency  to  illustrate  his  mental  condition 
at  the  time  the  will  was  executed.®^  The  question  is  one  of  fact 
for  the  discretion  of  the  trial  judge.®^ 

E.  When  Inadaiissibli;.  —  In  an  early  case  in  the  federal  cir- 
cuit court  it  was  held  that  a  testator's  declarations,  whether  prior 
or  subsequent  to  the  will,  were  inadmissible  because  mere  hearsay, 
unless  offered  to  prove  fraud  or  circumvention.®*     In  Illinois,  dec- 


io6  Ala.  84,  97,  17  So.   187,  54  Am. 
St.  Rep.  22. 

52.  In  re  Estate  of  Goldthorp,  94 
Iowa  336,  62  N.  W.  845,  58  Am.  St. 
Rep.  400;  In  re  Burns'  Will,  121  N. 
C.  336,  28  S.  E.  519;  Herster  v. 
Herster,  122  Pa.  St.  239,  257,  16  Atl. 
342.  9  Am.   St.   Rep.  95. 

53.  Haines  v.  Hayden,  95  Mich. 
332,  347,  54  N.  W.  911,  35  Am.  St. 
Rep.  566. 

54.  Manatt  v.  Scott,  106  Iowa 
203,  76  N.  W.  717,  68  Am.  St.  Rep. 
293. 

55.  Mcintosh  v.  Moore,  22  Tex. 
Civ.  App.  22,  53  S.  W.  611. 

56.  LaBau  v.  Vanderbilt,  3  Redf. 
Sur.  (N.  Y.)  384,  430;  In  re  Clear- 
water's Will,  2  N.  Y.  Supp.  99,  17 
N.  Y.  St.  794   (surrogate's  court). 

57.  Howard's  Will,  5  T.  B.  Mon. 
(Ky.)  199;  Davis  v.  Denny,  94  Md. 
390,  402,  50  Atl.   1037. 

58.  Peery  v.  Peery,  94  Tenn.  328, 
29  S.  W.  I ;  Bryant  v.  Pierce,  95 
Wis.  331,  70  N.  W.  480. 

59.  Crowson  v.  Crowson,  172  Mo. 
691,  703,  72  S.  W.  1065;  Koegel  v. 
Egner,  54  N.  J.  Eq.  623,  35  Atl.  394; 
Waterman  v.  Whitney,  11  N.  Y.  157, 
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60.  Manatt  v.  Scott,  106  Iowa  203, 
76  N.  W.  717,  68  Am.  St.  Rep.  293. 

61.  In  re  Woodward,  167  N.  Y 
28,  60  N.  E.  233.  reversing  52  App. 
Div.  494.  65  N.  Y.   Supp.  405. 

62.  Hill  V.  Bahrns,  158  111.  314, 
41  N.  E.  912;  Lane  v.  Moore,  151 
]\Iass.  87.  23  N.  E.  828,  21  Am.  St. 
Rep.  430;  Waterman  v.  Whitney,  11 
N.  Y.  157,  169;  Herster  v.  Herster, 
122  Pa.  St.  239,  257,  16  Atl.  342,  9 
Am.  St.  Rep.  95. 

If  there  is  no  presumption  that  the 
subsequent  condition  existed  when  the 
will  was  made  declarations  are  in- 
admissible. Leffingwell  v.  Betting- 
house,  151  Mich.  513,  115  N.  W.  731; 
Crocker  v.  Chase,  57  Vt.  413.  The 
question  is  well  argued  in  the  last 
case  which,  apparently,  favors  a 
more  stringent  rule  than  is  generally 
recognized.  See  Robinson  v.  Hutch- 
inson, 26  Vt.  38. 

63.  Grant  v.  Thompson,  4  Conn. 
203;  Lane  v.  Moore,  151  Mass.  87, 
23  N.  E.  828.  21  Am.  St.  Rep.  430; 
Herster  v.  Herster,  122  Pa.  St.  239, 
257,  16  Atl.  342,  9  Am.  St.  Rep.  95. 

64.  Reasons. —  "If  the  evidence 
is  offered  in  support  of  the  instru- 
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larations  inconsistent  with  the  will,  no  matter  when  made,  are  not 
admissible."'*  And  this  seems  to  be  the  rule  in  the  District  of 
Columbia.^" 

5.  Habits.  —  A.  Intoxication. — a.  Period  of  Inquiry. — The 
intoxication  which  will  avoid  a  will  must  have  been  co-existent  with 
the  making  of  it  and  must  have  been  inconsistent  with  ability  to 
discharge  the  business  in  hand.*'^ 


ment  it  could  only  have  that  effect 
upon  the  supposition  of  a  uniform 
consistency  of  those  declarations,  not 
only  with  the  instrument  itself,  but 
with  the  secret  intentions  of  the 
party,  at  all  times  after  those  dec- 
larations were  made;  and  yet  how 
unsafe  a  criterion  would  this  be 
when  most  men  will  acknowledge  the 
frequent  changes  of  their  intentions 
respectmg  the  disposition  of  their 
property  by  will,  before  they  have 
committed  them  to  writing.  The 
uniform  consistency  of  those  declara- 
tions is  the  chief  ground  upon  which 
the  whole  argument  in  favor  of  the 
evidence  is  rested;  and  yet,  if  the 
evidence  be  admitted  at  all,  the 
plaintiffs  would  be  at  full  liberty  to 
prove  opposing  declarations  of  the 
testator  at  other  times ;  and  thus  a 
door  would  be  open  to  an  inquiry  in 
no  respect  pertinent  to  the  main  sub- 
ject of  investigation,  but  mis- 
chievously calculated  to  perplex  and 
mislead  the  jury.  That  such  evi- 
dence has  sometimes  been  given  is 
proven  by  many  of  the  cases  read 
by  the  defendant's  counsel ;  but  it 
would  be  very  unsafe  to  consider 
those  instances  as  laying  down  a 
rule  of  law  since  in  none  of  them  was 
an  objection  made  to  the  admission 
of  the  evidence,  so  as  to  submit  its 
competency  to  judicial  inquiry  and 
decision.  Stevens  v.  Vancleve,  4 
Wash.  C.  C.  262,  23  Fed.  Cas.  No. 
13412. 

65.  Dickie  v.  Carter,  42  111.  376; 
Taylor  v.  Pegram,  151  111.  106,  2>7  N. 
E.  837;  Kaenders  v.  Montague,  180 
111.  300,  54  N.  E.  321 ;  England  v. 
Fawbush,  204  111.  384,  68  N.  E.  526; 
Waters  v.  Waters,  222  111.  26,  78  N: 
E.  I. 

66.  Utermehle  v.  Norment,  22 
App.  Cas.  (D.  C.)  31,  following 
Throckmorton  v.  Holt,  180  U.  S. 
552. 


67'.  England.  —  Ayrey  v.  Hill,  2 
Add.  Ecc.  206;  Handley  v.  Stacey, 
I  Fost.  &  F.  253. 

California.  —  In  re  Wilson's  Estate, 
117  Cal.  262,  49  Pac.  172. 

Delaivare.  —  Truitt  v.  Cullen,  3 
Penne.  311,  50  Atl.  174;  Ball  v.  Kane, 
I   Penne.  90,  39  Atl.  778. 

Indiana.  —  Swygart  v.  Willard,  166 
Ind.  25,  76  N.  E.  755- 

Kentucky.  —  Harper's  Will,  4  Bibb. 
244. 

Louisiana.  —  Hebert  v.  Winn,  24 
La.  Ann.  385;  Hennessey's  Heirs  v. 
Woulfe,  49  La.  Ann.  1376,  22  So.  394. 

Michigan.  —  Pierce  v.  Pierce,  38 
Mich.  412. 

Missotu'i.  —  Archambault  v.  Blanch- 
ard,  198  Mo.  384,  426,  95  S.  W.  834. 

Nebraska.  — •  Seebrock  v.  Fedawa, 
30  Neb.  424,  442,  46  N.   W.  650. 

New  Jersey.  —  Goble  v.  Grant,  3 
N.  J.  Eq.  629;  Bannister  v.  Jack- 
son, 45  N.  J.  Eq.  702,  17  Atl.  692; 
Fluck  V.  Rea,  51  N.  J.  Eq.  22,2>,  27 
Atl.  636;  Elkinton  v.  Brick,  44  N. 
J.  Eq.  154,  15  Atl.  391,  I  L.  R.  A. 
161 ;  In  re  Gilham's  Will,  64  N.  J. 
Eq.  715,  52  Atl.  690;  Koegel  v. 
Egner,  54  N.  J.  Eq.  623,  35  Atl.  394; 
Lee's  Will,  46  N.  J.  Eq.  I93,  18  Atl. 
525;  Andress  v.  Weller,  3  N.  J.  Eq. 
604. 

New  York.  — In  re  Tifft's  Will,  55 
Misc.  151,  106  N.  Y.  Supp.  362;  Mat- 
ter of  Johnson,  7  Misc.  220,  27  N. 
Y.  Supp.  649;  Matter  of  Tracy,  11 
N.  Y.  St.  103 ;  In  re  Schreiber's  Will, 
5  N.  Y.  Supp.  47,  22  N.  Y.  St.  892; 
Peck  V.  Gary,  27  N.  Y.  9;  In  re 
Jones'  Will,  5  Misc.  199,  25  N.  Y. 
Supp.  109;  In  re  Halbert's  Will,  15 
Misc.  308,  37  N.  Y.  Supp.  757;  In  re 
Johnson's  Will,  7  Misc.  220,  27  N. 
Y.  Supp.  649;  In  re  Woolsey's  Will, 
17  Misc.  547,  41  N.  Y.  Supp.  263; 
In  re  Evans'  Will,  Z7  Misc.  337,  75 
N.  Y.  Supp.  491 ;  In  re  Feeney's 
Will,  55  Misc.  158,  106  N.  Y.  Supp. 
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b.  Habit  Alay  Be  Shown.  —  The  foregoing  rule  does  not  exclude 
testimony  concerning  the  general  habits  of  the  testator  as  to  the 
use  of  intoxicants  as  a  circumstance  to  be  weighed  in  connection 
with  all  the  testimony,*'^  nor  does  it  exclude  evidence  of  the  devel- 
opment of  the  habit.**^ 

c.  Extent  and  Effect  of. — The  extent  of  indulgence  may  be 
shown  and  the  efifect  thereof,'^'*  and  the  condition  of  the  testator 
when  intoxicated.'^^  But  evidence  of  the  effect  of  indulgence  is 
important  only  where  there  is  doubt  as  to  capacityJ- 

d.  Previous  to  the  Will.  —  Proof  of  intoxication  previous  to  the 
execution  of  the  will  is  not  convincing  as  to  the  testator's  condition 
at  that  time/"  though  the  testator  was  a  confirmed  drunkard  and 
the  execution  of  the  will  occurred  after  a  protracted  debauch  and 
he  had  drunk  several  times  on  the  day  it  was  made.'^*  It  is  irrele- 
vant against  affirmative  proof  of  his  capacity  when  the   will   was 


464;  O'Neil  V.  Murray,  4  Bradf.  Sur. 

311. 

Pennsylvania.  — ■  Levis'  Estate,  140 
Pa.  St.  179,  21  Atl.  242;  Schusler's 
Estate,  198  Pa.  St.  81,  47  Atl.  966; 
Wright's  Estate,  10  Pa.  Dist.  133; 
Harmony  Lodge's  Appeal,  127  Pa. 
St.  269.  18  Atl.  10;  Dimond's  Estate, 
3  Pa.  Dist.  554. 

South  Carolina.  ■ —  Black  v.  Ellis,  3 
Hill  68. 

Virginia.  —  Temple  c'.  Temple,  i 
Hen.  &  M.  476. 

Occasional  or  Habitual  Fits  of  In- 
temperance are  not  important  unless 
they  affected  the  mind  of  the  tes- 
tator and  absorbed  his  reasoning 
powers.  Harper's  Will,  4  Bibb  (Ky.) 
244;  In  re  Sutherland's  Will.  28 
Misc.  424,  59  N.  Y.  Supp.  989; 
Haughian  %'.  Conlan,  86  App.  Div. 
290,  83  N.  Y.  Supp.  830. 

Rule  Where  Inebriety  Long  Con- 
tinued. — "  It  is  established  by 
abundant  authority,  that  inebriety, 
though  long  continued  and  resulting 
occasionally  in  temporary  insanity, 
does  not  require  proof  of  lucid  in- 
tervals to  give  validity  to  the  acts 
of  the  drunkard,  as  is  required  where 
general  insanity  is  proved ;  conse- 
quently where  habitual  intoxication 
is  shown  there  will  be  no  presump- 
tion that  incapacitating  drunkenness 
existed  at  the  time  of  making  the 
will.  Such  a  condition  at  that  time 
must  affirmatively  appear,  or  the  pre- 
sumption of  capacity  will  prevail." 
Koegel  V.  Egner,  54  N.  J.  Eq.  623, 
35  Atl.  394;  Lee's  Will,  46  N.  J.  Eq. 
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193,  18  Atl.  525;  Hight  V.  Wilson, 
I  Dall.  (U.  S.^)  94. 

68.  In  re  Gharky,  57  Cal.  274; 
Ball  V.  Kane,  i  Penne.  (Del.)  90, 
39  Atl.  778;  Truitt  V.  Cullen,  3 
Penne.  (T>el.)  311,  SO  Atl.  174; 
Swygart  v.  Willard,  166  Ind.  25,  76 
N.  E.  755;  In  re  Peck's  Will,  62 
Hun  622,  17  N.  Y.  Supp.  248. 

69.  Swygart  v.  Willard,  166  Ind. 
25,  76  N.  E.  755  (by  a  non-expert 
familiar  with  testator). 

70.  In  re  Wilson's  Estate,  117  Cal. 
262,  49  Pac.  172;  Truitt  v.  Cullen,  3 
Penne.  (Del.)  311,  50  Atl.  174;  Swy- 
gart V.  Willard,  166  Ind.  25,  76  N.  E. 
755;  In  re  Gilham's  Will,  64  N.  J. 
Eq.  715.  52  Atl.  690;  In  re  Ely's  Will, 
16  Misc.  228,  39  N.  Y.  Supp.  177. 

Effect  of  Evidence .  Evidence  of 

frequent  sleepiness,  flightiness  or  vio- 
lent outbursts  of  passion,  resulting 
from  excessive  use  of  intoxicants  and 
narcotics  do  not  show  incapacity. 
McCullough's  Will,  35  Pitts.  L.  J. 
(Pa.)  169;  Wrights'  Estate,  10  Pa. 
Dist.  133. 

Occasional  fits  of  intemperance  are 
not  evidence  of  incapacity.  Violet's 
Will,  I  Bibb  (Ky.)  617. 

71.  In  re  Estate  of  Van  Alstine, 

26  Utah  193,  72  Pac.  942  (by  non- 
expert   testimony. 

72.  Bush  V.  Lisle,  89  Kv.  393,  12 
S.  W.  762. 

73.  In  re  Halbert's  Will,  15  Misc. 
308,  ^y  N.  Y.  Supp.  757. 

74.  Peck  V.  Cary,  27  N.  Y.  9.  See 
In   re   Johnson's    Will,   7   Misc.   220, 

27  N.    Y.    Supp.    649;    In   re   Reed's 
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executed"  It  does  not  outweigh  proof  that  testator's  mmd  ^ya3 
good  when  he  was  sober  and  the  testimony  of  intimate  acquanit- 
ances  as  to  the  condition  of  his  mind,  though  the  evidence  of  mtox- 
ication  was  reinforced  by  expert  opinions^"  Incapacity  is  not 
estabhshed  by  proof  of  attempts  to  commit  '^"^^"^f.  ^f^;^^^,,;"^^;^; 
cated."  But  proof  of  prior  intoxication,  m  connection  with  other 
facts,  may  be  convincing."*  ,   , 

e  Efforts  To  Cure  Habit.  -  A  reahzation  of  the  existence  of  the 
appetite  for  intoxicants  and  a  voluntary  adoption  of  ^he  best  scien- 
tific methods  to  be  cured  of  it  are  evidence  of  sanity  rather  than  of 

^TE^dsLce  of  Committee. -The  existence  of  a  committee  for 
a  person  addicted  to  intoxication  is  not  conclusive  against  his 
Lnacitv  to  make  a  will.«°  Its  onlv  effect  is  to  shift  the  burden  of 
proof  To  the  proponent  -  If  nothing  is  done  by  a  committee  or 
Ire  than  twenty  vears,  during  which  time  the  drunkard  attended 
to  his  affairs,  it  will  be  presumed  that  he  had  reformed. 

P-  Expert  opinions.— The  effect  of  intoxication  upon  mental 
cap'ach;^fs  not  a  question  for  expert  testimony.^  But  an  expert 
may  explain  the  general  effects  of  the  excessive  use  of  alcohol. 

B  vL  0I^  Narcotics. -Unless  the  mind  and  memory  were  af- 
fected by  the  use  of  narcotics  when  the  will  was  executed,  proof  of 
their  use  is  not  decisive.^^  .  *        ^  ^  n^Ua 

6  Opinions. -A.  Confirmed  by  Acts  Ar^  Competent. —  The 
opinions  expressed  by  a  testator  and  confirmed  by  his  acts  are  com- 
p^irtevidence  to  show  his  mental  state,  though  it  may  not  be  cer- 
tain from  what  cause  they  ongmated.^^ 

Will,  20  N.  Y.  Supp.  91   (surrogate's       g^^L^^Leckey  v.  Cunningham,  56  Pa. 

'^°"''*^-     .         .,     r,  .  .      -,   Po    ni<=f  82.    Lecky  v.  Cunningham,  56  Pa. 

75.  Dimond's   Estate,  3   Pa.   Uist.       ^^     ^^^     ^^    2^^,^^.    ^^,_    Qilleland.    4 

554.  Q       Pa.    St.'    156,    it    was    thought    that 

76.  Mclntyre  v.  McConn.  28  ^^^^^  ^  presumption  would  arise  in 
Iowa  483.     See  In  re  Tacke,  3  N.  Y.       thirteen  years. 

Supp.  198,  17  N.  Y.  St.  80s.  83.    Pierce  v.  Pierce,  38  M,ch.  412. 

77.  McElwee  v.  Ferguson.  43  Md.  84.  Swygart  v.  Wi  lard,  166  Ind. 
479;  Koegel  V.  Egner,  54  N.  J.  Eq.  25,  76  N.  E.  755;  Wmdisch  &  M 
6-i    ^5  Atl.  394.  Brew.  Co.  v.  Opp,  17  Ohio  C.  C^  465. 

78      c^ee  Edee  z*   Edge  38  N.  J.  Eq.  85.     Frost    v.    Wheeler,    43    N.    J. - 

21      /n'r.  Elyf  16  iv^sc^i,  39  N.  Y.  Eq.    573.    -    Atl     612;    Hamilton's 

o'     T77  Estate,  4  Pa.  Dist.   161. 

79  Truitt  V.  Cullen,  3  Penne.  86.  Uncertainty  as  to  Cause  of 
m.l\  5tt  en  Atl  174  Belief.  — It  is  not  cause  tor  exdud- 
^  sJ.'^  Lewis°..  Jonesrso  Barb.  (N.  ing  evidence  of  the  acts  and  opm.ons 
Y)  eli  distinguishing  Matter  of  of  one  alleged  to  be  under  an  m- 
Burr  2  Barb  Ch  (N  Y.)  208,  in  sane  delusion  that  it  might  have  been 
wh  ch  a  commission  was  suspended  the  result  of  ignorance  rather  than 
Tn  order  Ta^  the  drunkard  might  of  delusion.  Common  observation 
make  a  will  and  Matter  of  Patter-  and  daily  e.xpenence  have  fully  dem- 
on 4  How  Prac  (N  Y  )  34,  to  the  onstrated  that  an  irrational  belief  more 
stme'  S?e"t  and  which^  contained  frequently  results  from  eccentricity, 
to  opposing  the  principal  case.  ignorance  or  association,  than  from 
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B.  Weight  of.  —  But  erroneous,  foolish,  and  even  absurd  opin- 
ions upon  certain  subjects  are  not  convincing  as  against  the  prudent 
conduct  of  business  affairs.*^ 

C.  Adherence  to.  — Lifelong  adherence  to  the  opinions  of  youth 
is  not  evidence  of  insanity,  though  they  may  have  been  abandoned 
by  nearly  all  others  who  entertained  them  at  such  time.*^ 

7.  Insane  Delusion.  —  A.  Must  Exist  When  Will  Made.  — To 
establish  the  invalidity  of  a  will  on  the  ground  that  the  testator 
made  it  under  an  insane  delusion,  it  must  be  shown  that  the  will 
was  the  product  of  the  delusion,®^  or  that  the  latter  substantially 


insanity.  Still,  however,  as  irration- 
ality is  one  of  the  results  of  derange- 
ment —  one  of  the  indicia  by  which 
it  manifests  itself  —  it  follows  that 
either  acts  or  opinions  which  are  in 
themselves  irrational  are  proper  to 
be  submitted  to  the  jury,  and  are 
entitled  to  more  or  less  weight  ac- 
cording to  circumstances.  There  are 
opinions  so  contrary  to  reason  that 
none  but  a  person  of  unsound  mind 
could  entertain  them;  and,  on  the 
other  hand,  there  are  those  which, 
although  irrational,  may  be  attributed 
to  the  causes  we  have  before  as- 
signed, rather  than  to  derangement ; 
and  in  cases  where  the  disease  is 
not  clearly  and  plainly  marked,  in- 
sanit}',  either  partial  or  total,  should 
not  be  predicated  upon  acts  or  opin- 
ions which  ma}^  properly  be  referred 
to  any  other  cause.  Florey  v.  Florey, 
24  Ala.  241. 

87.  Wait  V.  Westfall,  161  Ind. 
648.  663,  68  N.  E.  271 ;  Thompson  v. 
Thompson,  21  Barb.  (N.  Y.)  107; 
Bonard's  Will,  16  Abb.  Prac.  N.  S. 
(N.  Y.)   128. 

The  Abandonment  of  an  Unrea- 
sonable Purpose  is  not  evidence  of 
incapacity.  LaBau  v.  Vanderbilt,  3 
Redf.  Sur.  (N.  Y.)  384,  432. 

88.  Matter  of  White,  15  N.  Y.  St. 
753    (surrogate    court). 

89.  England.  —  Banks  v.  Goodfel- 
low,  39  h.  J.  Q.  B.  237,  L.  R.  5  Q- 
B.  549,  22  L.  T.  813;  Boughton  v. 
Knight.  42  L.  J.,  P.  25,  L.  R.  3  P. 
64;  Jenkins  v.  Morris,  14  Ch.  Div. 
674,  42  L.  T.  817;  Smee  v.  Smee,  49 
L.  J.  P.  8,  5  P.  D.  84;  Dew  v.  Clark, 
I  Add.  Ecc.  279,  3  Add.  Ecc.  79. 
Compare  Waring  v.  Waring,  6  Moore 
P.  C.  341,  13  Eng.  Reprint  715; 
Smith  V.  Tebbiu,  36  L.  J.  P.  97,  L. 
R.   I   P.  398,   16  L.  T.  841.    In  the 
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last  case  it  was  said :  "  I  conceive 
the  cases  to  establish  this  proposi- 
tion :  that,  if  disease  be  once  shown 
to  exist  in  the  mind  of  the  testator, 
it  matters  not  that  the  disease  be 
discoverable  only  when  the  mind  is 
addressed  to  a  certain  subject,  to  the 
exclusion  of  all  others,  the  testator 
must  be  pronounced  incapable.  Fur- 
ther, that  the  same  result  follows, 
though  the  particular  subjects  upon 
which  the  disease  is  manifested  have 
no  connection  whatever  with  the 
testamentary  disposition  before  the 
court.  See  Boughton  v.  Knight,  42 
L.  J.,  P.  25,  L.  R.  3  P.  64.  It  is  said 
of  the  principal  case  that  it  is  the 
only  one  so  holding,  and  has  never 
been  recognized  as  authority  either 
in  England  or  this  country.  Board- 
man  V.  Woodman,  47  N.  H.  120,  140. 

Arkansas.  —  Taylor  v.  McClintock, 
112  S.  W.  405. 

California.  —  Estate  of  McKenna, 
143  Cal.  580,  77  Pac.  461 ;  In  re  Dol- 
beer's  Estate,  149  Cal.  227,  86  Pac. 
695;  Estate  of  Kendrick,  130  Cal. 
360,  62  Pac.  605. 

Georgia.  —  Wetter  v.  Habersham, 
60  Ga.  193. 

Illinois.  —  Bauchens  v.  Davis,  229 
111.  557,  82  N.  E.  365. 

Indiana.  —  Wait  v.  Westfall,  161 
Ind.  648,  663,  68  N.  E.  271. 

Kentucky. —  Lancaster  v.  Lan- 
caster's Exr.,  27  Ky.  L.  Rep.  1127, 
87  S.  W.  1 137. 

Maine.  —  In  re  Randall,  99  Me. 
396,  59  Atl.  552. 

Maryland.  —  Johnson  v.  Johnson, 
105  Md.  81,  6s  Atl.  918;  Gesell  v. 
Baugher.  100  Md.  677,  60  Atl.  481. 

Michigan.  —  Rice  v.  Rice,  50  Mich. 
448,  15  N.  W.  545;  Peninsular  Trust 
Co.  V.  Barker,  116  Mich.  333,  74  N. 
W.  508. 
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affected  the  former."     Hence  proof  of  ^delusions  without  tendency 
tci  show  mental  incapacity  is  irrelevant." 

R  Acts  Conduct  and  Beuef.-FuH  inquiry  may  be  made 
into'tltacW  conduct  and  beliefs  of  the  testator.  The  rule  ut  this 
respect  is  not  different  from  that  which  governs  the  mqu.ry  con- 

'"c''fESA?ol%'^pTJ''oNAUTV.- Facts  and  characteristics  pe- 
cuHar  to  thltestator  are  to  be  regarded  in  determutmg  whether 

tator  of  a  tWrd  person  and  the  acts  and  conduct  of  such  person  are 

"f^Rxtent  and  Source  of  Estate. -The  extent  of  the  tes- 
tato;'s  estate  is  relevant  only  to  show  that  if  the  delusion  existed 
hfwas  comroiled  by  it.     The  fact  that  part  of  it  was  derived  from 

'''V^Rl^rsloNTo'cL'SLN^-Tfather's  repulsion  to  his  chil- 
drfn  mav  be  of  such  a  harsh,  unreasonable  character  and  so  con 
frary  to  the  whole  current  of  human  nature  f '"'^^^'^^  jj^^'^fh^; 


Nebraska.  —  Stull  v.  Stull,  i  Neb. 
(Unof.)  380,  3B9.  96  N.  W.  196. 

Nezv  Hampshire.  —  Boardman  v. 
Woodman,  47  N.  H.  120,  140. 

Nezv  Jersey.  — Midd\ed'\\.ch  v.  Wil- 
liams, 45  N.  J.  Eq.  726,  17  Atl.  826,  4 
L  R.  A.  738;  Oilman  v.  Ayer  (N. 
J  Eq.),  47  Atl.  1049  (occasional 
delusions  resulting  from  defective 
vision  and  temporary  illness  are  not 
significant). 

New  York.  — Colt  v.  Patchen.  77 
N  Y  533;  In  re  Macpherson's  Will, 
4  N  Y.  Supp.  181,  20  N.  Y.  St.  868; 
In  re  Jones'  Will,  5  Misc.  199,  25  N 
Y.  Supp.  109;  Matter  of  Vedder,  6 
Dem  92;  In  re  Iredale's  Will,  53 
App.  Div.  45,  65  N.  Y.  Supp  533; 
Dobie  V.  Armstrong,  100  N.  Y.  5«4, 
55  N.  E.  302. 

0/„-o.  _  General  Convention  v. 
Crocker,  7  Ohio  C.  C.  327- 

Or^goM.  —  Potter  v.  Jones,  20  Or. 
239,  253,  25   Pac.   769,   12  L.  R.   A. 

Pennsylvania.  —  Englert  v.  Englert, 
198  Pa.  St.  326,  47  Atl.  940,  82  Am. 
St  Rep.  808;  Buchanan  v.  Pierie, 
205  Pa.  St.  123,  54  Atl.  583.  97  Am. 
St  Rep.  72s;  Taylor  v.  Trich,  165 
Pa.  St.  586,  30  Atl.  1053,  44  Am. 
St.  Rep.  679. 


Wisconsin.  -  Will  of  Cole,  49  Wis. 
179,  5  N.  W.  346-  ^   J    , 

90.  Young  V.  Miller,  145  'no-  "52. 

44  N  E  757;  Roller  V.  Kling,  150 
Tnd.  ■i59,"  49  N.  E.  948;  Taylor j;. 
Trich,  165  Pa.  St.  586,  601,  30  Atl. 
1053,  44  Am.  St.  Rep.  679;  Thomas 
V.  Carter,  170  Pa.  St.  272,  33  Atl. 
81  50  Am.  St.  Rep.  770 ;  Shreiner  v. 
Shreiner,  178  Pa.  St.  57.  35  Atl.  974; 
Hemingway's    Estate,  195  Pa-  St.  291, 

45  Atl.  726,  78  Am.  St.  Rep.  815. 

91.  Shreiner  V.  Shreiner,   178  Pa. 

St.  57.  35  Atl.  974-  .  .     t     p 

92.  Smith  v.  Tebbitt,  36  L^  J-.  ^■ 
07,  L.  R.  I  P-  398,  16  L.  T.  841; 
Edge  V.  Edge,  38  N.  J.  Eq.  211 ; 
Smith  V.  Smith,  48  N.  J.  Eq.  566. 
25  Atl  11;  /"  re  Lockwoods  Will. 
8  N.  Y.  Supp.  345,  28  N.  Y.  St.  164 

Value  of  Property. —  A  grossly 
exaggerated  opinion  of  the  value  of 
property  may  be  evidence  of  delu- 
sion. McReynolds  v.  Smith  (Ind.), 
86  N.  E.  1009.  o  .X    T    T- 

93.  Smith  v.  Smith,  48  N.  J.  Eq. 
566,  25  Atl.  11;  Bull  V.  Wheeler,  6 
bem.  (N.  Y.)  123.  ^  ^,    ^    ^ 

94.  Smith  v.  Smith,  48  N.  J.  Eq. 
566,  25  Atl.  II.  .  »   ,   ^ 

95.  Taylor  v.  M'cClintock  (Ark.), 
112  S.  W.  405. 

96.  .Eng/ancf.— Bough  ton      v. 
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made  by  the  testator  against  the  chastity  of  his  daughters  were  not 
made  beyond  the  family  circle  is  not  convincing  against  the  exist- 
ence of  the  delusion. ^^ 

G.  Chastity  of  Wife.  —  If  the  aversion  to  a  child  is  based  on 
the  delusion  that  it  is  illegitmate  the  mother's  chastity  may  be 
proved,  and  the  contestant  may  prove  her  repute  as  a  chaste 
woman  ;  he  is  not  bound  to  rely  upon  the  presumption  in  his  favor.^* 
If  improper  relations  were  charged  by  the  testator  to  exist  between 
his  wife  and  an  individual  the  latter  may  testify  as  to  the  fact.®" 
Physical  conditions  may  account  for  the  renewal  of  a  delusion 
which  had  been  dismissed  from  the  testator's  mind  when  he  was 
in  good  health.^ 

Divorce  Proceedings.  —  The  institution  of  divorce  proceedings  may 
be  shown  as  evidence  of  testator's  hostility  to  his  wife,  and  of  his 
delusion  as  to  the  legitimacy  of  his  children. ^ 

H.  Declarations.  —  Testator's  declarations  may  be  proved  to 
establish  the  existence  of  a  delusion,  and  if  it  has  existed  a  long 
time  their  remoteness  fpom  the  time  of  the  execution  of  the  will  is 
not  an  objection.^  Inconsistency  of  declarations  does  not  detract 
from  their  force,  if  delusion  exists.*     Declarations  made  after  exe- 


Knight,  42  L.  J.,  P.  25,  L.  R.  3  P.  & 
D.  64. 

Canada.  —  Bell  v.  Lee,  28  Grant 
Ch.   ISO. 

Iowa.  —  Hardenburgh  v.  Harden- 
burgh,  133  Iowa  i,  109  N.  W.  1014. 

Maryland.  — ■  Brown  v.  Ward,  53 
Md.  376,  387 ;  Johnson  v.  Johnson, 
los  Md.  81,  65  Atl.  918. 

New  Jersey.  —  Middleditch  v.  Wil- 
liams, 45  N.  J.  Eq.  726,  17  Atl.  826, 

4  L.  R.  A.  738.  See  Smith  v.  Smith, 
48  N.  J.  Eq.  566.  25  Atl.  II. 

New  York.  —  In  re  Kahn's  Will,  5 
N.  Y.  Supp.  556,  24  N.  Y.  St.  409. 

It  is  said,  arguendo,  in  Banks  v. 
Goodfellow,  39  L.  J.  Q.  B.  237,  L.  R. 

5  Q.  B.  549,  22  L.  t.  813 :  "  Thus 
if,  as  occurs  in  a  common  form  of 
monomania,  a  man  is  under  a  delu- 
sion that  he  is  the  object  of  per- 
secution or  attack,  and  makes  a  will 
in  which  he  excludes  a  child  for 
whom  he  ought  to  have  provided, 
though  he  may  not  have  adverted 
to  the  child  as  one  of  his  supposed 
enemies,  it  would  be  but  reasonable 
to  infer  that  the  insane  condition  had 
influenced  him  in  the  disposal  of  his 
property." 

97.  Hardenburgh  v.  Hardenburgh, 
133  Iowa  T.  109  N.  W.  10T4. 

98.  O'Dell  V.  Goff,  153  Mich.  643, 
117  N.  W.  59. 
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Contra,  as  to  evidence  of  wife's 
general  reputation.  Barbo  v.  Rider, 
67  Wis.  598,  31  N.  W.  155  (proceed- 
ing for  appointment  of  a  guardian). 

99.  Burkhart  v.  Gladish,  123  Ind. 
337,  24  N.   E.    118. 

1.  Clapp  V.  Fullerton,  34  N.  Y. 
190. 

2.  Johnson  v.  Johnson,  105  Md. 
81,  65  Atl.  918;  Phillips  V.  Chater, 
I  Dem.  (N.  Y.)  533- 

3.  Morgan  v.  Morgan,  30  App. 
Cas.  (D.  C.)  436,  453;  American 
Bible  Soc.  v.  Price,  115  111.  623,  5 
N.  E.  126;  Manatt  v.  Scott,  106 
Iowa  203,  76  N.  W.  717,  68  Am.  St. 
Rep.  293 ;  Robinson  v.  Adams,  62 
Me.  369,  411,  16  Am.  Rep.  473;  Bal- 
lantine  v.  Proudfoot,  62  Wis.  216, 
22  N.  W.  392. 

A  letter  Written  by  a  Testator 
alleged  to  be  possessed  of  an  insane 
delusion  is  admissible  regardless  of 
where  it  was  written  or  of  proof 
that  it  was  sent  to  the  party  to  whom 
it  was  addressed.  Dowie  v.  Sutton, 
227  111.  183,  81   N.  E.  395. 

Testator's  Declarations  Are  Com- 
petent to  rebut  his  later  allegations 
against  the  person  toward  whom  he 
was  deluded.  Merrill  v.  Rolston,  5 
Redf.  Sur.  (N.  Y.)  220,  253;  Miller 
V.  White,  5  Redf.  Sur.   (N.  Y.)  320. 

4.  Smith  V.  Tebbitt,  36  L.  J.,  P. 
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cution  of  the  will  and  concerning  transactions  subsequent  thereto 
are  not  admissible  to  show  an  insane  delusion/'  unless  they  tend 
to  show  incapacity  at  the  time  they  were  made.^ 

Occasional  Statements  do  not  indicate  such  a  fixed  and  persistent 
belief  as  amounts  to  a  delusion.''' 

a.  Their  Falsity  May  Be  Shozvn.  —  The  rule  in  respect  to  delu- 
sions is  the  same  as  where  general  competency  is  involved,  except 
that  in  the  former  case  evidence  of  the  falsity  of  the  declarations 
may  be  received.^  Declarations  made  by  testator  are  not  conclu- 
sive as  to  the  existence  of  the  delusion.  For  the  purpose  of  re- 
solving that  question  his  nature  and  temperament,  the  circumstances 
under  which  they  were  made,  his  habits  of  life  and  associations  and 
especially  his  conduct  and  intercourse  with  the  person  against 
whom  the  delusion  existed  are  relevant  matters.^ 

b.  Consistent  Acts.  —  The  effect  of  the  presence  of  the  person 
against  whom  testator  was  prejudiced  upon  the  latter  and  what  was 
said  to  the  former  may  be  shown/**  as  may  the  testator's  conduct 
toward  such  person.^^ 

c.  Inconsistent  Acts.  —  Acts  inconsistent  with  the  existence  of 
the  delusion  alleged  may  be  shown,^^  ^s  that  the  testator  did  not 
becorne  excited  when  speaking  of  the  person  against  whom  the 
delusion  is  alleged  to  have  existed." 

Weight  of.  —  Such  proof  is  not  convincing  because  "  it  is  of  the 
essence  of  an  insane  delusion  that  as  it  has  no  basis  in  reason,  so 


97,  L.  R.  I  P.  398,  416,  16  L.  T.  841. 

5.  In  re  Merriman's  Appeal,  108 
Mich.  454.  66  N.  W.  372. 

6.  Foster's  Exrs.  v.  Dickerson,  64 
Vt.  233,  266,  24  Atl.  253. 

7.  Gesell  v.  Baugher,  100  Md. 
677,  60  Atl.  481. 

8.  Throckmorton  v.  Holt,  180  U. 
S.  552,  574;  Canada's  Appeal,  47 
Conn.  450,  464;  O'Dell  v.  Goflf,  153 
Mich.  643.  117  N.  W.  59. 

Argument.  —  Where  proof  had 
been  made  of  testator's  declarations 
the  court  vindicated  the  right  to  show 
their  falsity  thus :  Of  course,  for 
this  purpose  they  must  be  assumed 
to  be  the  declarations  of  a  person  in 
possession  of  all  his  mental  faculties. 
This  being  so,  proof  that  they  were 
false  was  proof  that  the  testator 
knew  them  to  be  so  when  he  uttered 
them;  and  to  whatever  motive  the 
jury  might  attribute  them,  they 
would  very  properly  fail  to  find  that 
back  of  the  spoken  falsehood  there 
was  really  existing  in  the  heart  of 
the  testator  that  degree  of  hatred  to- 
ward the  son  which  the  wrongs  and 
insults  actually  suffered  would  have 


engendered.  As  the  appellees  left 
the  testimony  the  words  went  to 
the  jury  with  the  point  and  sting  of 
truth.  'We  think  the  appellant  had 
the  right  to  show  that  they  were 
words  only,  intentionally  false,  and 
represented  no  more  certainly  than 
hatred  of  a  slight  degree  —  the  ques- 
tion being  simply  as  to  like  or  dis- 
like upon  the  part  of  the  father. 
Moreover,  in  another  aspect,  it  was 
the  right  of  the  appellant  to  prove 
that  the  testator  did  not  make  the 
declarations,"  because  he  has  done 
much  to  render  improbable  that  the 
father  said  what  is  imputed  to  him. 
Canada's  Appeal,  47  Conn.  450.  464. 

9.  Estate  of  Scott,  128  Cal.  57. 
60  Pac.  527;  Smith  v.  Smith,  48  N. 
J.  Eq.  566.  25  Atl.  II. 

10.  Fosters  Exrs.  v.  Dickerson, 
64  Vt.  2iT„  247,  24  Atl.  253. 

11.  Drew  V.  Clark.  3  Add.  Ecc. 
(Eng.)  79;  Smith  v.  Smith,  48  N.  J. 
Eq.  566,  25  Atl.  II. 

12.  In  re  Wheaton's  Will,  68  N.  J. 
Eq.  562,  59  Atl.  886. 

13.  Mullins  V.   Cottrell,  41    Miss. 

291,    T,22. 
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it  cannot  be  by  reason  dispersed,  and  is  thus  capable  of  being  cher- 
ished side  by  side  with  other  ideas  with  which  it  is  rationally  in- 
consistent."" 

I.  Correctness  of  Conclusions.  —  If  it  is  sought  to  establish 
that  the  testator  was  possessed  by  insane  delusions  it  is  competent 
to  show  facts  confirmatory  of  his  contention/^  as  the  acts  and  con- 
duct of  the  person  against  whom  the  delusion  is  alleged  to  have 
existed.^''  The  reputation  of  such  person  may  also  be  proved,"  as 
mav  his  declarations  against  the  testator  though  the  latter  is  not 
shown  to  have  had  knowledge  of  them.^^ 

a.  Testator's  Knowledge.  —  The  knowledge  of  a  fact  possessed 
by  a  decedent  may  not  be  proved  by  the  statement  of  a  witness ;  but 
any  fact  communicated  to  decedent  may  be  proved  to  explain  his 
conduct.^^  Declarations  of  testator  made  after  execution  of  the 
will  are  competent  to  prove  his  knowledge  of  facts  claimed  to  be 
the  product  of  delusion.^" 

b.  Subsequent  Facts. — Facts  occurring  since  the  will  was  made 


14.  Smith  V.  Tebbitt,  36  L.  J-,  P. 
97.  L.  R.  I  P.  398,  434,  16  L.  T.  841. 

15.  Arkansas.  —  Taylor  v.  Mc- 
Clintock,  112  S.  W.  405. 

California.  —  Estate  of  Scott,  128 
Cal.  57,  60  Pac.  527. 

Illinois.  —  Owen  v.  Crumbaugh, 
228  111.  380,  Si  N.  E.  1044,  119  Am. 
St.   Rep.  442. 

Indiana.  —  Wait  v.  Westfall,  161 
Ind.  648,  660,  68  N.  E.  271. 

Michigan.  —  In  re  Morse's  Estate, 
146  ^lich.  463,  109  N.  W.  858. 

Missouri.  —  Conner  v.  Skaggs,  213 
Mo.  334,  348,  III   S.  W.  1132. 

New  Jersey.  —  Wintermute  v.  Wil- 
son, 28  N.  J.  Eq.  437;  Lewis'  Case, 
33  N.  J.  Eq.  219,  229. 

New  York.  — '  Matter  of  Bethune, 
15  N.  Y.  St.  294  (advice  of  counsel 
as  to  validity  of  proceedings  to  an- 
nul former  marriage  of  wife)  ; 
Phillips  V.  Chater,  i  Dem.  533;  Mat- 
ter of  Gross,  14  N.  Y.  St.  429.  affirm- 
ing 7  N.  Y.  St.  739;  In  re  Ziegler, 
65  Hun  621,  19  N.  Y.  Supp.  947; 
Dobie  V.  Armstrong,  160  N.  Y.  584, 
55  N.  E.  302;  Buchanan  v.  Belsey, 
65  App.  Div.  58,  72  ^I.  Y.  Supp.  6or. 

Oregon.  —  In  re  Cline's  Will,  24 
Or.  175 ;  .y.  c.,  sub  nom.,  Bain  v. 
Cline,  23  Pac.  542,  41  Am.  St.  Rep. 
851 ;  Potter  v.  Jones,  20  Or.  239,  25 
Pac.  769,  12  L.  R.  A.  161. 

Pennsylvania. —  Bennett's  Estate, 
201   Pa.   St.  485,   51   Atl.  336. 

Physiological  Facts  may  be  shown 
to  establish  that  a  legatee  is  not  the 
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son  of  a  testator  —  as  that  he  and 
his  wife  were  white  and  the  legatee 
bore  distinctive  marks  of  negro 
blood.     Florey  v.  Florey.  24  Ala.  241. 

16.  Taylor  v.  McClintock  (Ark.), 
112  S.  W.  405;  Muggins  V.  Drury, 
192  111.  528,  61  N.  E.  652;  Schneider 
V.  Manning,  121  111.  376,  12  N.  E. 
267;  Reichert  v.  Reichert,  144  ]\Iich. 
295,  107  N.  W.  1057;  Coit  V.  Patchen. 
y-  N.  Y.  533;  Buchanan  v.  Pierie, 
205  Pa.  St.  123,  54  Atl.  583,  97  Am. 
St.   Rep.  725. 

It  Is  Presumed  that  testator  was 
informed  of  the  existence  of  a  depo- 
sition in  a  suit  for  divorce  instituted 
by  him  against  his  wife,  and  such 
deposition  is  competent,  not  to  es- 
tablish the  facts  stated,  but  to  show 
that  grounds  existed  for  the  alleged 
delusion.  O'Dell  v.  Goff,  149  Mich. 
152,  112  N.  W.  736,  ID  L.  R.  A.  (N. 
S)  989.  The  writer  of  the  opinion 
said :  "  While  I  have  found  no  case 
in  which  this  principle  is  announced, 
it  is  recognized  in  Richards  v.  Mor- 
gan. 4  Best  &  S.  (Eng.)  641 ;  Blanch- 
ard   V.    Hodgkins,   62    ^le.    119." 

17.  Foster's  Exrs.  v.  Dickerson, 
64  Vt.  22,i,  24  Atl.  253;  Titus  V. 
Gage,  70  Vt.   13,  39  Atl.  246. 

18.  Stevens  v.  Leonard,  154  Ind. 
67,  80,  56  N.  E.  27,  77  Am.  St.  Rep. 
446. 

19.  H'uyck  V.  Rennie,  151  Cal.  411, 
90  Pac.  929 ;  Slaughter  v.  Heath,  127 
Ga.  747.  57   S.   E.  69. 

20.  Foster's  Exrs.  v.  Dickerson, 
64  Vt.  233,  264,  24  Atl.  253, 
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are  relevant  in  so  far  as  they  confirm  testator's  opinion  or  show 
that  it  was  erroneons.^^ 

c.  Error  in  Conclusion,  —  Error  in  weighing  evidence  is  not 
proof  of  the  existence  of  a  disqualifying  delusion.-^  The  relation 
of  the  facts  to  the  conclusion  is  not  important.^^ 


21.  Prather  v.  McClelland  (Tex. 
Civ.  App.),  26  S.  W.  657. 

Character  of  Contestant  after  she 
was  expelled  from  her  father's  house 
is  a  relevant  matter.  "  The  question 
was  whether  the  alleged  insanity 
which  caused  the  testator  to  expel  his 
daughter  from  his  house  did  not 
continue  until  the  time  of  the  execu- 
tion of  his  will,  and  whether  the  want 
of  reasonable  ground  for  it  did  not 
also  continue.  Her  continued  good 
character  was  proper  to  be  considered 
in  determining  whether  there  was 
not  want  of  reasonable  ground  for 
his  ill-feeling  at  the  time  the  will 
was  made."  Mullins  v.  Cottrell,  41 
Miss.    291,   325. 

The  Acts,  Conduct,  Reputation 
and  Character  of  the  person  against 
whom  the  delusion  is  claimed  to 
have  existed  may  be  shown  so  far 
as  they  were  known  to  the  testator. 
Foster's  Exrs.  v.  Dickerson,  64  Vt. 
233,  24  Atl.  253;  Frary  v.  Gusha,  59 
Vt.  257,  9  Atl.  549;  American  Bible 
Soc.  V.  Price,  115  111.  623,  640,  5  N. 
E.  126.  See  Addington  v.  Wilson, 
5  Ind.  137. 

The  character  and  reputation  of 
contestant's  husband  may  be  shown, 
her  marriage  being  the  cause  of  the 
alleged  delusion  on  testator's  part. 
Taylor  v.  McClintock  (Ark.),  112 
S.  W.  405. 

Result  of  Investigation It  may 

be  shown  that  testator  made  investi- 
gation into  a  matter  concerning  which 
he  is  alleged  to  have  been  deluded 
and  declared  that  reports  on  which 
he  relied  were  unfounded.  Floto  v. 
Floto,  233  111.  60s,  84  N.  E.  712; 
Merrill  v.  Rush,  32  N.  J.  Eq.  537. 

22.  California.  —  Estate  of  Scott, 
128  Cal.  57,  60  Pac.  527. 

District  of  Columbia.  —  Morgan  v. 
Morgan,  30  App.  Cas.  436,  453. 

Illinois.  —  Bradley  v.  Palmer,  193 
111.   15.  78,  61  _N.  E.  856. 

Indiana.  —  Wait  v.  Westfall,  161 
Ind.  648,  660,  68  N.  E.  271. 

Michigan.  —  Leffingwell  v.  Betting- 


house,  151  Mich.  513,  115  N.  W.  731. 

Missouri.  —  Sayre  v.  Trustees,  192 
Mo.  95.  126,  90  S,  W.  787. 

Nebraska.  — StuW  v.  Stull,  i  Neb. 
(Unof.)  380,  389,  96  N.  W.  196. 

New  Jersey.  —  Middleditch  v.  Wil- 
liams, 45  N.  J.  Eq.  726,  735,  17  Atl. 
826,  4  L.  R.  A.  738;  Smith  V.  Smith, 
48  N.  J.  Eq.  566,  25  Atl.  II. 

New  York.  —  Phillips  v.  Chater,  i 
Dem.  533;  In  re  White's  Will,  121 
N.  Y.  406,  24  N.  E.  935.  52  Hun  613, 
5  N.  Y.  Snpp.  295;  Dobie  v.  Arm- 
strong, 160  N.  Y.  584,  55  N.  E.  302. 

Ohio.  —  Moore  v.  Caldwell,  6  Ohio 
C.  C.    (N.   S.)   484- 

23.  Taylor  v.  McClintock  (Ark.), 
112  S.  W.  405;  Estate  of  Scott,  128 
Cal.  57,  60  Pac.  527;  Morgan  v. 
Morgan,  30  App.  Cas.  (D.  C.)  436, 
453;  Owen  v.  Crumbaugh,  228  111. 
380,  81  N.  E.  1044,  119  Am.  St.  Rep. 
442.  ("Thus,  where  the  testator  has 
actual  grounds  for  the  suspicion  of 
the  existence  of  something  in  which 
he  believes,  though  in  fact  not  well 
founded  and  disbelieved  by  others, 
the  misapprehension  of  the  fact  is 
not  a  matter  of  delusion  which  will 
invalidate  his  will");  Mullins  v. 
Cottrell,  41  Miss.  291,  317;  Smith  v. 
Smith,  48  N.  J.  Eq.  566,  25  Atl.  11; 
Matter  of  White's  Will,  121  N.  Y. 
406,  24  N.  E.  935.  52  Hun  613,  5 
N.  Y,  Supp.  295.  The  court  of  ap- 
peals said :  "  If  there  are  facts, 
however  insufficient  they  may  in  real- 
ity be,  from  which  a  prejudiced,  or 
a  narrow,  or  a  bigoted  mind  might 
derive  a  particular  idea  or  belief,  it 
cannot  be  said  that  the  mind  is  dis- 
eased in  that  respect.  The  belief  may 
be  illogical  or  preposterous,  but  it 
is  not,  therefore,  evidence  of  in- 
sanity in  the  person.  Persons  do  not 
always  reason  logically  or  correctly 
from  facts,  and  that  may  be  because 
of  their  prejudices  or  of  the  perver- 
sity or  peculiar  construction  of  their 
minds.  Wills,  however,  do  not  de- 
pend for  their  validity  upon  the  tes- 
tator's ability  to  reason  logically,  or 
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J.  Change:  of  Attitude.  —  x\n  unfounded  change  of  attitude 
toward  a  person  entitled  to  share  in  the  bounty  of  a  testator,  which 
is  persisted  in  against  evidence,  is  proof  of  insane  delusion.-*  But 
unless  such  proof  be  made  that  such  change  was  without  any  cause 
whatever  in  reason  or  in  fact,  but  rested  wholly  on  things  imag- 
ined, the  existence  of  a  delusion  cannot  be  established.-'^  An  opin- 
ion or  impression  which  yields  to  argument  is  not  a  delusion,^'^  if 
the  changed  opinion  is  adhered  to.-^ 

K.  Adherence  to  Opinion.  —  Adherence  to  an  unfounded  be- 
lief against  evidence  and  all  the  probabilities  arising  out  of  the  con- 
duct, relationship  and  experience  of  the  parties,  is  evidence  of  the 
existence  of  a  delusion. ^^  Facts  showing  the  absence  of  reason  for 
the  belief  held  by  the  testator  are  admissible.^'' 


upon  his  freedom  from  prejudice." 
See  In  re  McKean's  Will,  31  Misc. 
703,  66  N.  Y.  Supp.  44;  Bradley  v. 
Palmer,  193  111.  15,  78,  61  N.  E. 
856. 

Entertaining  an  Unwarrantable 
Conclusion  from  existing  facts  does 
not  show  an  insane  delusion.  It  is 
not  enough  that  exaggerated  opinions 
may  have  been  formed,  but  it  is 
necessary  that  the  conviction  control- 
ling the  mind  should  be  entirely  un- 
founded and  persisted  in  against  all 
evidence  indicating  that  the  facts  as- 
sumed have  no  real  existence.  When 
a  will  has  been  made  under  an  as- 
sumption of  inferences  deduced  from 
circumstances  colorably  supporting 
them,  it  must  stand.  Leslie  v.  Les- 
lie, 92  N.  Y.  936  (no  opinion)  ;  In 
re  White's  Will,  52  Hun  613,  5  N. 
Y.  Supp.  295 ;  General  Convention  v. 
Crocker,  7  Ohio  C.  C.  227;  Potter 
V.  Jones,  20  Or.  239,  249,  25  Pac. 
769,  12  L.  R.  A.  161 ;  Hemingway's 
Estate,  19s  Pa.  St.  291,  45  Atl.  726, 
78  Am.  St.  Rep.  815;  Murdoch's  Ap- 
peal, 185  Pa.  St.  203,  39  Atl.  816; 
Bennett's  Estate,  201  Pa.  St.  485,  51 
Atl.   336. 

24.  Smith  V.  Tebbitt,  36  L.  J ,  P 
97,  L.  R.  I  P.  &  D.  398,  429;  16  L. 
T.  841 ;  Edge  v.  Edge,  38  N.  J.  Eq. 
211;  Merrill  v.  Rolston,  5  Redf. 
Sur.    (N.   Y.)   220,  251. 

25.  McGovran's  Estate,  185  Pa. 
St.  203,  39  Atl.  816. 

26.  Oilman  v.  Ayer  (N.  J.  Eq.), 
47  Atl.  1094;  Phillips  v.  Chatcr,  i 
Dem.   (N.  Y.)   533- 

27.  In  re  Kahn's  Will,  5  N.  Y. 
Supp.  556,  24  N.  Y.  St.  409. 
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28.  Arkansas.  —  Taylor  v.  Mc- 
Clintock,    112  S.   W.  405. 

California.  —  Estate  of  Kendrick, 
130  Cal.  360,  62  Pac.  60s  (The 
court  said :  "  In  order  to  sustain  a 
contest  for  the  probate  of  a  will  for 
the  unsoundness  of  mind  of  the  tes- 
tator, by  reason  of  insane  delusions, 
it  must  be  shown  that  the  delusions 
were  not  merely  temporary  halluci- 
nations, or  unfounded  dislikes  or 
antipathies,  or  false  opinions  and  be- 
liefs, but  were  spontaneous  and 
firmly  fixed  beliefs  of  a  diseased 
mind,  which  no  argument  or  evi- 
dence could  convince  to  the  con- 
trary, and  which  a  rational  mind 
would  not  entertain."  Estate  of 
Calef,  139  Cal.  673.  73  Pac.  539. 

Kansas.  —  Medill  v.  Snyder,  61 
Kan.  15,  58  Pac.  962,  78  'Am.  St. 
Rep.  306. 

Mississippi.  —  MuUins  z'.  Cottrell, 
41    Miss.   291.   314. 

Missouri.  —  Knapp  v.  St.  Louis 
Tr.  Co.,  199  Mo.  640,  667,  98  S.  W. 
70;   Benoist  v.   Murrin,  58  Mo.   307. 

New  Jersey.  —  Edge  v.  Edge,  38 
N.  J.  Eq.  211. 

Nczv  ForA-.  —  Shaw's  Will,  2 
Redf.  Sur.  107 ;  Seamen's  Friend 
Soc.  V.  Hopper.  33  N.  Y.  619,  624; 
In  re  Kahn's  Will,  5  N.  Y.  Supp. 
556,  24  N.  Y.  St.  409;  Stanton  v. 
Wetherwax,  16  Barb.  259. 

Absurd  Prejudices,  Groundless 
Antipathies,  silly  and  chimerical 
hatreds,  originating  in  acknowledged 
insanity,  are  evidences  of  the  ex- 
istence of  delusion.  Miller  v.  White, 
5   Redf.   Sur.    (N.  Y.)   320. 

29.  Dew  V.  Clark,  3  Add.  Ecc. 
(Eng. )   79;  Lancaster  z'.   Lancaster's 
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L.  RECURRENCE  OF  Deeusion.  —  Wlicrc  an  alleged  insane  delu- 
sion is  sought  to  be  justified  by  extrinsic  testimony,  it  is  competent 
to  show  that  the  same  delusion  had  previously  been  entertained  by 
testator  without  any  justifying  facts.^** 

M.  Independent  Delusions.  —  It  is  competent  to  prove  delu- 
sions which  may  not  be  relied  on  as  a  reason  for  attacking  the  will 
in  aid  of  a  delusion  which  is  relied  on.^^ 

N.  Scope  of  Delusion.  —  The  general  attitude  of  the  testator 
towards  others  than  the  person  affected  by  the  delusion  is  a  rele- 
vant matter,^^  as  is  his  attitude  toward  other  matters  than  that 
which  is  the  chief  subject  on  which  the  delusion  exists.^^ 

O.  Capacity  To  Do  Business.  —  The  power  to  do  business 
properly  and  converse  as  usual  is  not  inconsistent  with  the  existence 
of  a  delusion  disqualifying  one  from  executing  a  will.^* 

P.  The  Will.  —  The  terms  and  scope  of  the  will  may  not  pre- 
clude the  existence  of  a  disqualifying  delusion  on  the  part  of  the 
testator.^^  Rut  the  will  may  be  relevant  on  the  issue  of  the  exist- 
ence of  a  delusion. ^"^ 

8.  Religious  Belief.  —  Evid'ence  of,  Incompetent.  —  Evidence  con- 
cerning the  religious  belief  of  a  testator  is  not  generally  admissible, 
and  if  it  refers  to  opinions  which  rational  men  might  hold  its  re- 
ception may  be  prejudicial.^^ 


Exr.,  27  Ky.  L.  Rep.  1127,  87  S.  W. 
II 37- 

30.  Safe  Deposit  &  Tr.  Co.  v. 
Lange,  207  Pa.  St.  527,  56  Atl.  io8r. 

31.  American  Bible  Soc.  v.  Price, 
115  111.  623,  641,  5  N.  E.  126;  Roli- 
inson  v.  Adams,  62  Me.  369,  413,  16 
Am.  Rep.  473;  Safe  Dep.  &  Tr.  Co. 
V.  Lange,  207  Pa.  St.  527,  56  Atl. 
1081. 

32.  Merrill  v.  Rolston,  5  Redf. 
Sur.   (N.  Y.)  220,  254. 

33.  Smith  V.  Tebbitt,  36  L.  J.,  P. 
97.  L.  R.   I   P.  398.   16  L.  T.  841. 

34.  England.  —  Waring  v.  War- 
ing, 6  Moore  P.  C.  341,  13  Eng. 
Reprint  75  ;  Smith  v.  Tebbitt,  36  L. 
J.,  P.  97,  L.  R.  I  P.  398,  16  L.  T. 
841 ;  Smee  v.  Smee,  49  L.  J.,  P.  8,  5 
P.  D.  84. 

Arkansas.  —  Taylor  v.  McCHn- 
tock,   112   S.   W.   405. 

Illinois.  —  American  Bible  Soc.  v. 
Price,  115  111.  623,  643,  5  N.  E.  126; 
Orchardson  v.  Cofield,  171  111.  14,  49 
N.  E.  197,  63  Am.  St.  Rep.  211,  40 
L.   R.  A.  256. 

Kentucky.  —  Lancaster  v.  Lancas- 
ter's Exr.,  27  Ky.  L.  Rep.  1127,  87 
S.  W.   1 137. 

New  York.  —  Shaw's  Will,  2 
Redf.    Sur.    107,    131 ;    In    re    Lock- 


wood's  Will,  8  N.  Y.  Supp.  345,  28 
N.  Y.  St.  345;  In  re  Simon's  Will, 
47  Misc.  552,  95  N.  Y.  Supp.  981. 

35.  Morrison  v.  Maclean's  Trus- 
tees, 24  D.  (Eng.)  663,  quoted  from 
in  Hope  v.  Campbell,  (1899)  App. 
Cas.  I. 

The  Absence  of  Evidence  of  Delu- 
sions in  the  Will  is  immaterial  if 
their  existence  has  been  shown  and 
their  continuance  proven  or  as- 
sumed. Waring  z:  Waring,  6 
Moore  P.  C.  341,  358,  13  Eng.  Re- 
print  75. 

36.  Boughton  v.  Knight,  42  L.  J., 
P.  25,  L.  R.  3  P.  64;  in  re  Scott's 
Estate,  128  Cal.  57,  69,  60  Pac.  527; 
Oilman  v.  Ayer  (N.  J.  Eq.),  47  Atl. 
1049. 

37.  Trubey  v.  Richardson.  224  111. 
136,  79  N.  E.  592  (a  belief  in  spirit- 
ualism and  christian  science  fur- 
nishes no  test  for  ascertaining 
soundness  of  mind) ;  Brashears  v. 
Orme,  93  Md.  442,  49  Atl.  620; 
Mullins  V.  Cottrell,  41  Miss.  291, 
325  (a  merely  erroneous  creed,  or 
an  aversion  to  any  particular  sect,  is 
not  evidence  of  insanity)  ;  General 
Convention  v.  Crocker,  7  Ohio  C.  C. 
327;  Ames  V.  Ames.  40  Or.  495,  67 
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A.  When  Followed  by  Delusion.  — ''  It  is  only  when  such  a 
beHef  leads  the  person  into  insane  delusions  and  induces  the  making 
of  an  irrational  will  that  any  religious  belief  can  be  allowed  to  af- 
fect the  question  of  testamentary  capacity."^^  In  the  absence  of 
anything  peculiar  in  the  temperament  or  general  character  of  a 
testator,  hallucinations  in  the  matter  of  religion  may  evidence  a 
diseased  mind  if  they  relate  to  his  experience  and  are  of  a  personal 
nature.^^ 

B.  Unsettled  Opinions.  —  Fondness  for  talking  on  religious 
subjects  and  the  expression  of  contradictory  opinions  may  be  shown 
to  establish  that  testator  had  a  vacillating  mind.*'*  But  a  change  in 
the  belief  of  an  aged  testator  is  not  persuasive.*^ 

C.  Spiritualism.  —  Belief  in  spiritualism  is  not  sufficient  evi- 
dence of  incapacity.*^  Hence  testimony  as  to  the  truth  or  falsity 
of  that  faith  is  inadmissible,  as  is  testimony  that  testator  was  a 


Pac.  737;   Gass  v.  Gass,  3  Humph. 
(Tenn.)  278. 

Argument "  The     fact    that    an 

individual  holds  any  particular  belief 
in  regard  to  a  future  state  of  ex- 
istence cannot,  of  itself,  be  evidence 
of  an  insane  delusion  or  of  mono- 
mania. An  insane  delusion  is  a  belief 
in  something  impossible  in  the  na- 
ture of  things,  or  impossible  under 
the  circumstances  surrounding  the 
afflicted  individual,  and  which  re- 
fuses to  yield  either  to  evidence  or 
reason.  *  *  *  Such  a  delusion 
does  not  exist  unless  it  is  one  whose 
fallacy  can  be  certainly  demon- 
strated, for,  except  such  demonstra- 
tion can  be  made,  it  cannot  be  said 
that  no  rational  person  would  en- 
tertain the  belief.  Consequently,  no 
creed  or  religious  belief,  in  so  far  as 
it  pertains  to  an  existence  after 
death,  can  be  regarded  as  a  delu- 
sion, because  there  is  no  test  by 
which  it  can  be  tried  and  its  truth 
or  falsity  demonstrated.  Gass  v. 
Gass,  3  Humph.  (Tenn.)  278; 
Orchardson  v.  Cofield,  171  111.  14,  49 
N.  E.  197,  63  Am.  St.  Rep.  211,  40 
L.  R.  A.  256;  Buchanan  v.  Pierie, 
20s  Pa.  St.  123,  54  Atl.  583,  97  Am. 
St.  Rep.  725;  Scott  V.  Scott,  212  111. 
597,  72  N.  E.  708;  Owen  v.  Crum- 
baugh,  228  111.  380,  81  N.  E.  1044, 
19  Am.   St.  Rep.  442. 

38.  Trubey  v.  Richardson,  224 
111.  136,  79  N.  E.  592;  In  re  Rohe's 
Will,  22  Misc.  415,  50  N.  Y.  Supp. 
392 ;  Buchanan  v.  Pierie,  205  Pa.  St. 
123,  54  Atl.  583,-  97  Am.  St.  Rep. 
725- 
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Religious  Zeal  is  not  evidence  of 
insanity,  nor  is  the  use  of  pic- 
turesque language  in  relation  to  re- 
ligious subjects.  Williams'  Exr.  v. 
Williams,  15  Kv.  L.  Rep.  432,  23  S. 
W.  789;  Scott  V.  Scott,  212  111.  597, 
72  N.  E.  708. 

Conversations  on  Religious  Sub- 
jects may  be  proved  as  tending  to 
show  a  testator's  state  of  mind. 
"  Though  a  man's  sanity  is  generally 
not  determined  by  his  religious 
creed,  yet  his  opinions  may  be  so 
absurd  as  to  afiford  evidence  of  un- 
soundness of  mind,  and  they  are 
proper  to  be  considered  with  other 
evidence,  under  proper  instructions 
by  the  court,  as  to  the  effect  that 
they  are  entitled  to."  Mullins  v. 
Cottrell,  41   j\Iiss.  291,  325. 

39.  Smith  v.  Tebbitt,  36  L.  J.,  P. 
97,  L.  R.  I  P.  398,  16  L.  T.  841  (be- 
lief that  testatrix  was  one  of  the 
persons  of  the  Trinity  and  that  a ' 
stranger  in  blood,  to  whom  was 
left  the  bulk  of  the  property,  was 
another  of  such  persons).  In 
Boughton  V.  Knight,  42  L.  J.,  P.  25, 
L.  R.  3  P.  64,  the  principal  case  is 
mentioned  as  one  of  the  grosser 
kind.  See  Hope  v.  Campbell, 
(1899)    App.   Cas.   I. 

40.  Brashears  v.  Orme,  93  Md. 
442,  49  Atl.  620. 

41.  Owen  v  Crumbaugh,  228  111. 
380,  81  N.  E.  1044,  119  Am.  St. 
Rep.  442. 

42.  California. — In  re  Spencer, 
96  Cal.  448,  31   Pac.  453. 

////Hot.y.  — Trubey  v.  Richardson, 
224  111.  136,  79  N.  E.  592;  Owen  v. 
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monomaniac  merely  because  of  his  belief  in  it,*^  unless  it  is  shown 
that  the  will  was  the  offspring  of  that  faith."     But  one  may  have 


Crumbaugh,  228  111.  380,  81  N.  E. 
1044,  119  Am.  St.  Rep.  442  (though 
the  testator  was  an  ultraist)  ;  Crum- 
baugh  V.   Owen,  238  111.  497,  87  N. 

E.  312. 

/nJia^a.  —  Steinkuehler  v.  Wemp- 
ner.  169  Ind.  154,  81  N.  E.  482,  15 
L.  R.  A.  (N.  S.)  673- 

lo^n'a.  —  Otto  V.  Doty.  61  Iowa  23, 
1=;  N  W  578;  In  re  Will  of  Duna- 
hugh,  130  Iowa  692,  107  N.  W    925- 

fyoj,,^.__  Robinson  v.  .Adams, 
62  Me.  369,  16  Am.  Rep.  473  ;  In  re 
Randall,  99  Me.  396,  59  Atl.  552. 

Maryland.  — Brown  v.  Ward,  53 
Md.  376,  393,  (action  under  instruc- 
tions  from  spirit). 

Michigan.  — O'DeW  z/.  Goff,  I49 
Mich  152,  112  N.  W.  736,  10  L.  K. 
A.    (N.  S.)  989.  ,.    , 

Nezv  Jersey.  —  Middleditch  v. 
Williams.  45  N.  J.  Eq.  726,  735,  17 
Atl.  826,  4  L.  R.  A.  738. 

New  Forife.  —  Bonard  s  Will,  10 
Abb.  Prac.  (N.  S.)  128;  In  reJiaX- 
bert's  Will,  15  Misc.  308,  37  N.  Y. 
Supp.  757;  Matter  of  Rohe,  22 
Misc.  415.  50  N.  Y.  Supp.  392; 
Keeler  v.  Keeler,  51  Hun  636,  3  N. 
Y.  Supp.  629,  20  N.  Y.  St.  439; 
Thompson   v.    Thompson,    21    Barb. 

Pennsylvania.  —  Buchanan  v.  Pie- 
rie,  205  "Pa.  St.  123,  54  Atl.  583,  97 
Am.  St.  Rep.  725;  Mcllroy's  Estate, 

10  Pa.  Dist.  78.  .      ^    .  ,  , 

Wisconsin.  —  Matter  of  Smith  s 
Will,  52  Wis.  543.  8  N.  W.  616,  9 
N  W.  66=^.  38  Am.  Rep.  756;  /"  re 
Chafin's  Will,  32  Wis.  557  (faith  in 
clairvoyants,  fortune  tellers  and 
mediums).  ,  ,,  „, 

Belief  Rests  on  Evidence. —  "  The 
testator's  belief  in  spiritualism  was 
not  a  -'morbid  fancy,  rising  spon- 
taneously in  his  mind,  but  a  con- 
viction produced  by  evidence.  Ihe 
proofs  show  that,  when  he  first 
commenced  attending  what  are 
called  seances,  he  was  inclined  to  be 
skeptical;  afterwards  his  mind 
seemed  to  be  in  an  unstable  condi- 
tion—  he  sometimes  believed  and  at 
others  doubted  —  and  that  it  was  not 
until  the  spirits  gave  an  extraordi- 
nary exhibition  of  their  power,  by 


printing  or  painting  on  a  pin,  worn 
by  his  mother-in-law  on  her  neck, 
in  brilliant  letters,  which  sparkled 
like  diamonds,  the  word  'Dickie,'  a 
pet  name  of  his  dead  wife,  that  his 
last  doubts  as  to  the  reality  of  the 
manifestations  were  removed."  Mid- 
dleditch V.  Williams,  45  N.  J.  Eq. 
726,  17  Atl.  826,  4  E.  R.  A.  738; 
Buchanan  v.  Pierie,  205  Pa.  St.  123, 
54  Atl.  583,  97  Am.  St.  Rep.  725- 

"  The  Utmost  Length  to  which  any 
court  has  yet  gone  on  this  subject  is 
to  declare  that  a  belief  in  spiritual- 
ism may  justify  the  setting  aside  ot 
a  will  when  it  is  shown  that  the 
testator,  through  fear,  dread  or 
reverence  of  the  spirit  with  which 
he  believed  himself  to  be  in  com- 
munication, allowed  his  will  and 
judgment  to  be  overpowered,  and,  in 
disposing  of  his  property,  followed 
implicitly  the  directions  which  he 
believed  the  spirit  gave  him,  but,  in 
such  case,  the  will  is  set  aside,  not 
on  the  ground  of  insanity,  but  of 
undue  influence."  Middleditch  v. 
Williams,  45  N.  J.  Eq.  726  17  Atl. 
826  4  L.  R.  A.  738;  Buchanan  v. 
Pierie,  205  Pa.  St.  123,  54  Atl.  583, 
97  Am.  St.  Rep.  725;  Thompson  v.  ■ 
Hawks,  14  Fed.  902,  is  an  illustra- 
tion. .„   T    * 

The    Rationality    of    the    Belief, 

from  the  standpoint  of  a  spiritualist, 
that  a  medium  in  a  trance  might  do 
harm,  is  competent  because  it  would 
tend  to  remove  from  the  mind  of  the 
jury  the  impression  that  the  spirit- 
ualistic belief  is  evidence  of  insan- 
ity. O'Dell  V.  Goff,  149  Mich.  152, 
112  N.  W.  736,  10  L.  R.  A.  (N.  S.V 
989.  See  s.  €.,  153  Mich.  6'43,  "7 
N.  W.  59- 

43.  O'Dell  V.  Goff,  149  Mich.  152, 
112  N.  W.  736,  10  L.  R.  A.  (N.  S.) 

989-  ^ 

44.  Illinois.  — Ovi&n      v.      t.rum- 

baugh,  228  111.  380,  407,  81  N.  E. 
104I,  119  Am.  St.  Rep.  44^  ;  Crum- 
baugh  V.  Owen,  238  111.  497,  87  N. 
E  312;  Orchardson  v.  Cofield.  171 
111.  14,  49  N.  E.  597,  63  Am.  St. 
Rep.  211,  40  L.  ii.  A.  256. 
/»dta«o.  —  Steinkuehler  v.  Wemp- 
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such  a  faith  in  spiritualism  as  to  destroy  his  testamentary  capac- 
ity—  may  think  so  continually  and  persistently  upon  it  as  to  be- 
come a  monomaniac  where  it  is  concerned.*^ 

May  Be  Important  in  Connection  With  Other  Facts.  —  In  connection 
with  proof  of  feebleness  of  mind  a  belief  in  ghosts  and  supernatural 
influences  tends  to  show  a  state  of  mind  susceptible  to  undue  in- 
fluence/^ 

D.  Christian  Science.  —  Employing  a  nurse  who  called  herself 
a  healer  is  not  evidence  of  incompetency.*^ 

E.  Belief  in  Witchcraft.  —  A  will  may  not  be  disturbed  be- 
cause the  testator  believed  in  witchcraft  and  that  his  daughters 
were  witches.'*^ 

9.  Physical  Condition.  —  A.  Scope  of  Inquiry.  —  The  scope  of 
the  inquiry  concerning  the  physical  condition  of  a  testator  is  lim- 
ited to  showing  its  effect  upon  his  mental  state.*"  Evidence  of 
previous  weakness  and  inability  is  competent ;  but  no  weight  can 
be  given  it  as  against  proof  of  competency  at  the  time  the  will  was 
made.^°     Proof  of  ordinary   physical   illness   prior   to  the   will   is 


ner,  169  Ind.  154,  81  N.  E.  482,  15 
L.  R.  A.   (N.  S.)  673. 

Maine.  —  Robinson  v.  Adams,  62 
Me.  369,  16  Am.  Rep.  473;  In  re 
Randall,  99  Me.  396.   59  Atl.   552. 

Neiv  York.  —  LaBau  v.  Vander- 
bilt,  3  Redf.  Sur.  384,  390. 

Pennsylvania.  —  Mcllroy's  Estate, 
ID  Pa.  Dist.  78. 

45.  O'Dell  V.  Goff,  149  Mich.  152, 
112  N.  W.  736,  ID  L.  R.  A.  (N.  S.) 
989. 

Loss  of  Will  Power A  believer 

in  spiritualism  may  have  such  ex- 
traordinary confidence  in  spiritual- 
istic communications  —  whetherthose 
communications  reach  him  through 
mediums  or  are  received  by  him  as 
he  believes  directly  —  that  he  is  im- 
pelled to  follow  them  blindly  and 
implicitly,  his  free  agency  is  de- 
stroyed, and  he  is  constrained  to 
do  against  his  will  what  he  is  unable 
to  resist.  A  will  made  under  such 
circumstances  is  obviously  not  the 
will  of  the  testator,  and  is  therefore 
not  admissible  to  probate.  We  need 
not  speculate  as  to  the  ground  upon 
which  this  conclusion  rests.  It  is 
utterly  unimportant  whether  it  rests 
upon  the  ground  of  absence  of  tes- 
tamentary capacity  or  upon  the 
ground  of  undue  influence.  O'Dell 
V.  Goflf,  149  Mich.  152,  112  N.  W. 
736,  10  L.  R.  A.    (N.  S.)  989- 

Relevant  Facts — The  terms  of 
the  will,  the    testator's    declarations 


that  he  was  in  direct  and  active 
communication  with  the  spirit 
world,  had  personally  visited  the 
planets,  formed  an  acquaintance  with 
their  inhabitants,  had  been  in- 
structed from  that  world  how  to 
make  his  will,  that  it  was  sacred 
and  could  not  be  changed  without 
forfeiting  the  benefits  of  the  revela- 
tion received,  and  proof  that  he  neg- 
lected his  business,  gave  offense  to 
customers  in  order  that  he  might 
give  exhortations  on  religious  sub- 
jects, are  competent  to  show  inca- 
pacity. McReynolds  v.  Smith 
(Ind.),  86  N.  E.   1009. 

46.  In  re  Storey.  20  111.  App. 
183  ;  Woodbury  v.  Obear,  7  Gray 
(Mass.)  467.  See  Greenwood  v. 
Cline,  7  Or.  17. 

47.  Trubey  v.  Richardson,  224 
111.  136.  79  N.  E.  592. 

48.  Addington  v.  Wilson,  5  Ind. 
137;  Schild  V.  Rompf,  9  Ky.  L.  Rep. 
120,  4  S.  W.  235  (belief  in  witch- 
craft should  not  be  made  the  occa- 
sion for  special  remarks  in  the  in- 
structions) ;  Matter  of  Vedder,  6 
Dem.  Sur.  (N.  Y.)  92,  104;  Van- 
Guysling  v.  Van  Kuren,  35  N.  Y. 
70;  In  re  Forman's  Will,  54  Barb. 
(N.  Y.)  274,  297:  Lee  v.  Lee,  4  Mc- 
Cord  (S.  C.)   183. 

49.  In  re  Jones'  Estate,  130  Iowa 
177,  106  N.  W.  610. 

50.  Armstrong  v.  Armstrong,  69 
N.  J.  Eq.  817.  66  Atl.   399- 
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immaterial,  as   is  proof  of  fits   or   epilepsy  after  it   was   ma..e." 

B.  Importance  of  Testimony.  —  Testimony  concerning  the 
physical  condition  of  a  testator  and  of  the  medical  treatment  admin- 
istered is  competent  and  may  be  important  as  affecting  inferences 
concerning  his  mental  state  at  a  subsequent  time." 

C.  Temporary  Disorder.  —  Proof  of  a  temporary  mental  flighti- 
ness,  the  result  of  illness,  does  not  overcome  the  presumption  of 
sanity.^'  Such  testimony  is  inadmissible  if  there  has  been  a  com- 
plete recovery.^* 

D.  Nature  oe  Disease.  —  It  may  be  important  to  show  the  na- 
ture'of  the  disease  which  testator  had,  whether  it  was  of  a  charac- 
ter which  affected  the  brain.^=^  All  the  cases  recognize  the  pro- 
priety of  such  testimony. 

E.  Feebleness.  —  Incapacity  is  not  to  be  inferred  from  an  en- 
feebled condition  of  body  though  accompanied  by  feebleness  of 
mind,'*'   and   such   condition   had   continued   a   long  time    prior  to 


51.  Wood  V.  Carpenter,  i66  Mo. 
465,  486,  66  S.  W.  172. 

52.  Sim  V.  Russell,  90  Iowa  656, 
57  N.  W.  601 ;  Ross  v.  Ross, 
ilowa).  117  N.  W.  1 105;  In  re 
Gilham's  Will,  64  N.  J.  Eq.  7^5,  5^ 
Atl.  6go;  Christy  v.  Clarke,  45  Barb. 
(N.  Y.)  529- 

53.  McMasters  v.    Blair,    29    Pa. 

St-  298.  ^  ,  ... 

Temporary    Incompetency,     which 

is  but  the  manifestation  of  the  prog- 
ress of  the  disease  with  which  the 
testator  was  afflicted,  may  be  ex- 
plained by  medical  testimony  and 
shown  not  to  be  inconsistent  with 
capacity  at  other  times.  In  re  Da- 
vis' Will,  91  Hun  209,  36  N.  Y. 
Supp.   344-  ,  ^^.  , 

54.  Hibbard  v.  Baker,  141  Mich. 
124,    104  N.   W.   399- 

55.  Tunison  7:  Tunison,  4  Bradf. 
Sur.    (N.  Y.)    138,  148. 

The  Records  of  an  Asylum  of 
which  the  testator  had  long  been  an 
inmate  are  competent  to  show  that 
he  was  free  from  delusion  or  hallu- 
cination, and  that  he  was  there  vol- 
untarily and  under  no  restraint. 
Draper's  Estate,  215  Pa.  St.  314,  64 
Atl.  520. 

Physician's  Account  Books —  The 
books  of  a  deceased  physician  are 
admissible  to  show  that  he  treated 
the  testator  for  a  disease  of  the 
brain.  Knapp  v.  St.  Louis  Tr.  Co., 
199  Mo.  640,  669,  98  S.  W.  70. 

56.  England.  —  Swinfen  v.  Swin- 
fen,  27  Beav.   148,  160. 


California.  —  Estate  of  Nelson, 
132  Cal.  182,  64  Pac.  294. 

Illinois.  —  Woodman  v.  Illinois 
Trust  &  Sav.  Bank,  211  111.  578,  71 
N.  E.  1099;  Dillman  v.  McDanel, 
222  111.  276,  288,  78  N.  E.  591- 

/owa.  —  Lingle  v.  Lingle,  121 
Iowa  133,  96  N.  W.  708. 

Michigan.  —  O'Connor  v.  Madi- 
son, 98  Mich.  183,  57  N.  W.  105; 
Hoban  v.  Piquctte,  52  Mich.  346, 
361.    17   N.   W.  797. 

Nebraska.  — ^XWoit  v.  Elliott,  3 
Neb.  (Unof.)  832,  92  N.  W.  1006; 
Stull  V.  Stull,  I  Neb.  (Unof.)  380, 
389,  96  N.  W.  196. 

New.  /rr.y('v.  —  Stoutenburgh  v. 
Hopkins,  43  N.  J.  Eq.  ^77^  12  Atl. 
689. 

New    York.  — In   re    Folts'    Will, 

71  Hun  492,  24  N.  Y.  Supp.  1052; 
In  re  Harris'  Will,  19  Misc.  388,  44 
N.  Y.  Supp.  341  ;  Horn  v.  Pullman, 

72  N.  Y.  269;  Dobie  v.  Armstrong, 
160  N.  Y.  584,  55  N.  E.  302,  27  App.- 
Div.  520,  50  N.  Y.  Supp.  801;  Dun- 
ham V.  Dunham,  63  App.  Div.  264, 
71  N.  Y.  Supp.  330  ;  VanAlst  v. 
Hunter,  5  Johns.  Ch.  148  ("the 
law  looks  only  to  the  competency  of 
the  understanding,  and  neither  age. 
nor  sickness,  nor  extreme  distress, 
nor  debility  of  body,  will  affect  the 
capacity  to  make  a  will  if  sufficient 
intelligence  remains")  ;  In  re  Dono- 
hue's  Will.  97  App.  Div.  205,  89  N. 
Y.  Supp.  871;  Matter  of  Vedder,  6 
Dem.  92;  In  re  Patterson's  Will,  26 
Abb.  N.  C.  395,  ^3  N.  Y.  Supp.  463; 

Vol.  XIV 


346 


WILLS. 


the  making  of  the  will,"  or  resulted  from  the  nature  of  the  injury 
or  disease  from  which  testator  suffered  and  which  caused  his  death,'^^ 
which  was  near  at  hand.^»  But  evidence  of  physical  weakness,  in 
connection  with  proof  of  feeble  mentality  and  the  fact  that  the  tes- 
tator was  in  a  dying  condition,  is  significant.®" 

F.  Result  of  Autopsy.  —  Proof  of  the  disclosures  made  by  an 
autopsy  and  of  the  expert  deductions  drawn  therefrom  is  not  con- 
vincing.^^ 

G;  Expert  Testimony.  —  The  rule  which  prevents  an  expert 
witness  from  deciding  as  to  the  weight  of  evidence  or  the  credibility 
of  witnesses  precludes  an  opinion  as  to  the  competency  of  a  testator 
because  of  his  physical  condition  if  it  is  based  upon  the  testimony 
of  other  experts.*'^ 

H.  Non-Expert  Testimony.  —  A  non-expert  who  has  observed 
a  testator  mav  state  his  physical  condition  at  a  given  time.®^'  But 
his  opinion  is  not  admissible  to  show  that  the  testator  was  phys- 
ically unable  to  hold  a  conversation  testified  to,  the  witness  not 
being  present  when  it  occurred.*'*  The  inability  of  a  testator  to 
recognize  a  person  with  whom  he  was  well  acquainted  may  be 
shown  by  such  person.^^ 


In  re  Metcalfe's  Will,  i6  Misc.  i8o, 
38  N.  Y.  Supp.  1131.  See  In  re 
Goodwin,  95  App.  Div.  183,  88  N. 
Y.  Supp.  734. 

Oregon.  — In  re  Ames'  Will,  40 
Or.  495,  67  Pac.  737;  I'i  re  Buren's 
Will,  47  Or.  307,  83  Pac.  530. 

Pennsylvania.  —  Masseth  v.  Mas- 
seth,  213  Pa.  St.  434,  62  Atl.  1076 
(extreme  bodily  weakness). 

57.  In  re  Gihon's  Will,  44  App. 
Div.  621,  60  N.  Y.  Supp.  65. 

58.  In  re  Wilson's  Estate,  117 
Cal.  262,  49  Pac.  172. 

"  Evidence  that  the  person  has  a 
disease  which  may  or  must  eventuate 
in  mental  disease  cannot  prove,  or 
standing  alone  tend  to  prove,  that, 
at  a  given  point  of  time,  he  is  ac- 
tually so  aflflicted.  The  tendency  to 
infirmity  cannot  per  se  prove  the 
infirmity."  Horner  v.  Buckingham, 
103  Md.  556,  64  Atl.  41. 

59.  In  re  Miller's  Estate,  37 
Mont.   545,  97  Pac.  935- 

The  opposing  view  has  been  held 
by  a  probate  court.  In  re  Estate  of 
Burrows,  11  Ohio  Dec.  229. 

60.  In  re  Doolittle's  Estate,  153 
Cal.  29,  94  Pac.  240;  Mendenhall  v. 
Tungate,  95  Ky.  208,  24  S.  W.  431 
(ina])ilitv  to  communicate)  ;  In  re 
^McCarthy's  Will,  65  Hun  624,  20  N. 
Y.   Supp.  581;   In  re  Rounds'  Will, 
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25  Misc.  loi,  54  N.  Y.  Supp.  710. 

61.  Argument Such  proof   can 

never  rise  higher  than  a  mere  sug- 
gestion of  a  probable  enfeeblement 
of  mind,  and  however  strong  the 
proof  of  that  probability  it  could 
never  outweigh  or  overcome  the  tes- 
timony of  one  competent  observer 
of  the  appearance,  conversations, 
conduct  and  mental  characteristics 
of  the  decedent  for  a  series  of 
years  ;  for  if  there  had  existed  any 
mental  enfeeblement  or  unsoundness 
such  an  observer  would  most  cer- 
tainly have  noticed  it.  Such  proof 
would  seem  to  be  only  useful  as  cor- 
roborating and  accounting  for  actual 
evidence  of  mental  aberration;  but 
such  deductions  from  remote  causes 
should  never  be  accepted  as  militat- 
ing against  the  actual  and  well  at- 
tested facts.  For  unsoundness  of 
mind  can  only  be  predicated  on  some 
unsound  manifestation  or  develop- 
ment. LaBau  v.  Vanderbilt,  3  Redf. 
Sur.   (N.  Y.)   384,  426. 

62.  Mc^Mechen  v.  McMechen,  17 
W.  Va.  683. 

63.  Kosterlecky  v.  Scherhart,  99 
Iowa   120,  68  N.  W.  591- 

64.  Higgins  v.  Carlton,  28  Md. 
115,  137.  See  Safe  Dep.  &.  Tr.  Co. 
V.  Berrv.  93  Md.  560,  49  Atl.  401. 

65.  Irish  v.  Smith,  8  Serg.  &  R. 
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I.  Disease:  and  Probabiuty  of  Mental  Affection.  —  It  is  not 
competent  to  show  that  in  the  great  majority  of  cases  a  particular 
disease  does  not  produce  any  effect  upon  the  mind.  "  The  exist- 
ence of  a  phenomenon  is  not  at  all  affected  by  any  dispute  as  to  its 
cause."*'^ 

J.  Appearance. — Testator's  apparent  physical  condition  at  a 
given  time  may  be  contrasted  with  such  condition  at  a  previous 
time."^ 

10.  Scope  of  Inquiry  as  to  Time.  —  A.  Generally.  —  In  the 
absence  of  proof  of  republication  of  the  will  the  question  of  com- 
petency must  be  determined  by  the  condition  of  the  testator  at  the 
time  it  was  executed.*'^     The  rule  applies  in  case  of  the  alleged 


(Pa.)  573  (if  the  testator  did  not 
know  the  witness,  and  this  was  not 
owing  to  a  defect  in  the  organ  of 
vision,  it  would  have  been  strong 
evidence  of  imbecility). 

66.  Landis  v.  Landis,  i  Grant 
Cas.  (Pa.)  248.  See  In  re  Gihon's 
Will,  44  App.  Div.  621,  60  N.  Y. 
Supp.  65. 

Argument.  —  "If  any  witness  had 
assigned  paralysis  as  the  cause,  you 
might  show  his  ignorance  by  show- 
ing that  this  could  not  be;  but  the 
positive  evidence  of  the  phenomena 
of  insanity  would  remain  unaffected 
by  this  dispute  about  causes.  The 
offer  admits  that  paralysis  does  in 
some  cases  afifect  the  mind,  and 
proof  that,  in  a  majority  of  cases,  it 
does  not  do  so  in  no  degree  rebuts 
the  evidence  of  the  fact  in  this  case. 
Not  one  person  in  a  hundred  be- 
comes insane  by  ordinary  diseases, 
yet  proof  of  this  fact  would  cast  no 
light  in  the  hundredth  case,  or  re- 
but the  evidence  of  its  own  facts. 
If  it  were  proved  that  in  no  case 
does  paralysis  cause  insanity,  this 
would  not  rebut  the  evidence  that 
in  this  case  it  accompanied  insan- 
ity." Landis  v.  Landis,  i  Grant 
Cas.   (Pa.)   248. 

67.  Manatt  v.  Scott,  106  Iowa 
203,  76  N.  W.  717,  68  Am.  St.  Rep. 

293- 

68.  England.  — W\\\i&  v.  Wilson, 
13   Ves.   87,   22)   Eng.   Reprint   227. 

United  States.  — Stevens  v.  Van- 
cleve,  4  Wash.  C.  C.  262,  23  Fed. 
Cas.  No.  13,412. 

Alabama.  —  Knox  v.  Knox,  95 
Ala.  495,  II  So.  125,  36  Am.  St.  Rep. 
23s;  Saxon  V.  Whitaker,  30  Ala. 
237;  Moore  v.  Spier,  80  Ala.  129. 


Arkansas.  —  Tobin  v.  Jenkins,  29 
Ark.   151. 

Connecticut.  —  Kinne  v.  Kinne,  9 
Conn.  102. 

Delazvare.  —  Lodge  v.  Lodge's 
Will,  2  Houst.  418;  Duffield  v.  Mor- 
ris, 2  Har.  375;  Ball  v.  Kane,  i 
Penne.  90,  39  Atl.  778. 

District  of  Columbia.  —  Barbour  v. 
Moore,  4  App.  Cas.  535. 

Georgia.  —  Terry  v.  Buffington,  11 

Illinois.  —  Craig  v.  Southard,  148 
111.  37,  35  N.  E.  361. 

Iowa.  —  Bever  v.  Spangler,  93 
Iowa  576,  601,  61  N.  W.  858;  Blake 
7'.   Rourke,   74  Iowa  519,  38  N.  W. 

38s. 

Kentucky.  —  Threlkeld  v.  Bond, 
29  Ky.  L.  Rep.   i77.  92  S.  W.  606. 

Louisiana.  —  Succession  of  Jones, 
120  La.  986.  45  So.  965. 

Maine.  —  In  re  Chandler's  Will, 
102  Me.  72,  89,  66  Atl.  215. 

Maryland.  —  Gesell  v.  Baugher, 
100  Md.  677,  60  Atl,  481;  Kelly  v 
Kelly,  103  Md.  548.  63  Atl.  1082; 
Jones  V.  Collins,  94  Md.  403,  51  Atl. 
398;  Davis  V.  Calvert.  5  Gill  &  J. 
269,  300;  Baugher  v.  Gesell,  103  Md. 
450,  62  Atl.  1078. 

Massachusetts.  —  Crowninshield  v. 
Crowninshield,  2  Gray  524;  Phelps 
zi.  Hartwell,  i  Mass.  71. 

Missouri.  —  Von  De  Veld  v.  Judy, 
143  Mo.  348,  44  S.  W.  1 1 17;  Mc- 
Fadin  v.  Catron,  120  Mo.  252,  266, 
25  S.  W.  506;  Holton  V.  Cochran, 
208  Mo.  314,  425,  106  S.  W.  1035. 

New  Jersey.  —  Whitenack  v.  Stry- 
kcr,  2  N.  J.  Eq.  8;  In  re  Gilham's 
Will,  64  N.  J.  Eq.  71S.  52  Atl.  690; 
O'Brien  v.  Dwver.  45  N.  J.  Eq.  689, 
17  Atl.  Tjy. 
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intoxication  of  the  testator  with  the  exception  that  derangement 
resulting  therefrom  is  regarded  as  merely  temporary  ;^^  but  not 
where  an  insane  delusion  has  existed  and  it  is  shown  that  it  was 
the  chief  or  sole  cause  for  making  the  will  as  it  was  madeJ" 

B.  Prior  Condition.  —  As  tending  to  show  the  condition  of  the 
testator  at  the  time  the  will  was  executed,  the  testimony  rnay  cover 
a  considerable  period  prior  thereto ;  and  this  whether  the  inquiry 
concerns  his  mental  or  physical  stateJ^ 


Neic  York.  —  Clarke  v.  Davis,  I 
Redf.  Sur.  249;  Brown  v.  Torrey, 
24  Barb.  583;  Sheldon  v.  Dow,  i 
Dem.  503 ;  hi  re  Berrien's  Will,  58 
Hun  610,  12  N.  Y.  Supp.  585;  In  re 
Atchley's  Will,  108  N.  Y.  Supp.  877. 

Oregon.  —  Chrisman  v.  Chrisman, 
16  Or.  127,  18  Pac.  6;  In  re  Prick- 
ett's  Will,  49  Or.  127,  89  Pac.  2>77- 

Pennsylvania.  —  Harden  v.  Hays, 
9  Pa.  St.  151 ;  Reichenbach  v.  Rud- 
dach,  127  Pa.  St.  564,  18  Atl.  432; 
Safe  Deposit  &  Tr.  Co.  v.  Lange, 
207  Pa.  St.  527,  56  Atl.  1081 ; 
Thompson  v.  Kyner,  65  Pa.  St.  368, 
379- 

Washington.  —  Higgins  v.  Neth- 
ery,  30  Wash.  239,  70  Pac.  489. 

West  Virginia.  —  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  679,  8  S.  E. 
493,  2  L.  R.  A.  668;  Martin  v. 
Thayer,  ^7  W.  Va.  38,  16  S.  E.  489- 

Competency  at  the  Time  a  Codicil 
Is  Executed  is  proof  of  a  valida- 
tion of  the  will  and  previous  codi- 
cils.    Brown  v.  Riggin,  94  111.  560. 

An  Offer  of  Evidence  ITnlimited  as 
to  Time  is  too  general.  Thompson 
V.  Kyner,  65  Pa.  St.  368,  380. 

There  Is  no  Presumption  that  in- 
sanity existing  at  a  certain  time  ex- 
isted at  any  previous  time.  In  re 
Dolbeer's  Estate,  149  Cal.  227,  86 
Pac.  695. 

But  Little  Value  Is  Attached  to 
Evidence  which  does  not  deal  with 
the  mental  condition  of  the  testator 
at  the  time  of  the  testamentary  act. 
In  re  Armstrong's  Will,  55  Misc. 
487,   106  N.  Y.  Supp.  671. 

69.  Peck  V.  Cary,  27  N.  Y.  9. 

70.  In  re  Gannon's  Will,  2  Misc. 
329,  21  N.  Y.  Supp.  960,  atRrmed, 
without  opinion,  139  N.  Y.  654,  35 
N.  E.  207. 

71.  England.  —  Waring  v.  War- 
ing, 6  Moore  P.  C.  341,  357,  13 
Eng.   Reprint  715. 

Alabama.  —  Fountain     v.     Brown, 


38  Ala.  72;  Moore  v.  Spier,  80  Ala. 
129;  Moore  v.  Heineke,  119  Ala. 
627,  24  So.  374. 

Arkansas. — Tobin  v.  Jenkins.  29 
Ark.  151. 

California. — In  re  Wilson's  Es- 
tate, 117  Cal.  262,  49  Pac.  172; 
Huyck  V.  Rennie,  151  Cal.  411,  90 
Pac.  929;  /;;  re  Toomes's  Estate,  54 
Cal.  509;  Estate  of  McKenna,  143 
Cal.  580,  77  Pac.  461, 

Con)iccticid.  —  Dale's  Appeal,  57 
Conn.  127.  17  Atl.  757;  Canada's 
Appeal,  47  Conn.  450,  463. 

Dclaii'are.  —  Steele  v.  Helm,  2 
Marv.  237,  43  Atl.  153;  Pritchard 
V.  Henderson,  3  Penne.  128,  146.  50 
Atl.  217. 

Georgia. — Terry  v.  Buffington,  11 

Ga.  2,2>7- 

Illinois.  — Harp  v.  Parr,  168  111. 
459,  481,  48  N.  E.  113;  Petetish  v. 
Becker,  176  111.  448,  52  N.  E.  71: 
Nieman  v.  Schnitker,  181  111.  400,  55 
N.  E.  151  (condition  when  former 
wills  were  made). 

Indiana.  —  Kenworthy  v.  Wil- 
liams, 5  Ind.  375  ("  if  the  deceased 
had  never  been  of  sound  mind  it 
would  be  proper  to  show  that  fact, 
and  the  extent  of  the  unsoundness. 
So  it  would  be  if  the  diseased  men 
tal  action  had  intervened  at  a  later 
period  of  life");  Bower  v.  Bower, 
42  Ind.  194,  41  N.  E.  523 ;  Staser  v. 
Hogan,  120  Ind.  207,  217,  21  N.  E. 
911,    22    N.    E.    990. 

lozva.  —  /;;  re  Wharton's  Will,  133 
Iowa  714,  109  N.  W.  492;  Sim  v. 
Russell,  90  Iowa  656,  57  N.  W.  601. 

Maryland.  —  Brashears  v.  Orme, 
93  Md.  442,  49  Atl.  620;  Gesell  z'. 
Baugher,  100  Md.  677,  60  Atl.  481 ; 
Colvin  V.  Warford.  20  Md.  357.  389; 
Davis  V.  Calvert,  5  Gill  &  J.  269, 
300. 

Massachusetts. — Jenkins  v.  Wes- 
ton, 200  Mass.    488,    86    N.    E.    955 
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a.  Remoteness.  —  The  objection  of  remoteness  goes  rather  to  the 
weight  than  to  the  competency  of  such  testimony/-  Its  admission 
is  usually  within  the  discretion  of  the  trial  judge. ''^  But  testimony 
must  not  relate  to  matters  too  far  antecedent  to  the  execution  of 
the  will,^*  unless  the  diseased  condition  has  been  continuous  or 
progressive/^  or  there  has  been  no  special  or  marked  change  in 


(result   of   examination   three   years 
before    will    executed). 

Michigan.  —  Spencer  v.  Terry's 
Estate,  133  Mich.  39,  94  N.  W.  372; 
Conely  v.   McDonald,  40  Mich.   150. 

Missouri.  —  Von  De  Veld  v.  Judy, 
143  Mo.  348.  44  S.  W.  1 1 17;  Ham- 
burger V.  Rinkel,  164  Mo.  398,  64  S. 
W.  104;  Holton  7'.  Cochran,  20(S 
Mo.  314,  425,  106  S.  W.  1035. 

New  Hampshire.  —  Carpenter  v. 
Hatch.  64  N.  H.  573,  15  Atl.  2ig 
(knowledge  of  amount  and  charac- 
ter of  property  eight  months  prior 
to  will). 

Nezv  York.  —  Marx  v.  McGlynn, 
88  N.  Y.  357.  374- 

0/n'o.  —  Windisch  &  M.  Brew. 
Co.  V.  Opp,  17  Ohio  C.  C.  46s  (the 
rule  was  applied  in  a  hesitating  man- 
ner to  a  very  conservative  situa- 
tion). 

Pennsylvania.  —  Safe  Dep.  &  Tr. 
Co.  V.  Lange,  207  Pa.  St.  527,  56 
Atl.  1081  ;  Irish  v.  Smith,  8  Serg.  & 
R-  S73  (incapacity  may  be  inferred 
from  anterior  facts). 

Vermont.  —  In  re  Wheelock's 
Will,  76  Vt.  235,  56  Atl.  1013;  In 
re  Mason's  Will,  72  Atl.  329  (four 
years  not  too   remote). 

IVest  Virginia.  — ■  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  681,  8  S.  E. 
493,  2  L.  R.  A.- 668. 

Argument. —  "  In  determining  the 
question  as  to  the  mental  capacity 
of  a  testator  at  the  time  of  execut- 
ing a  will  the  law  admits  proof  of 
his  words  and  acts  prior  and  subse- 
quent to  that  point  of  time.  Pre- 
sumably the  mind  neither  passes 
from  light  into  darkness  nor 
emerges  from  darkness  into  light 
instantly;  presumably  neither  ca- 
pacity nor  incapacity  is  the  condition 
of  a  moment  only.  The  acts  and 
words  at  and  nearest  to  the  time 
of  execution  may  have  the  greater 
weight  of  evidence ;  diminish- 
ing in  weight  as  time  length- 
ens in  each  direction;  the  jury  to 
determine   when  they  cease  to  have 


any."      Canada's    Appeal,    47    Conn. 
450,  463.     See  Shailer  v.  Bumstead, 

99    Mass.    TT2. 

Application  of  Testimony Un- 
less it  appears  otherwise  testimony 
will  be  regarded  as  applying  to  tes- 
tator's condition  about  the  time  of 
the  making  of  the  will  if  the  witness 
was  then  in  his  company.  Taylor  v. 
Pegram,  151  111.  106,  37  N.  E.  837. 

72.  Dale's  Appeal,  57  Conn.  127, 
17  Atl.  757;  Steele  v.  Helm,  2 
Marv.  (Del.)  237;  43  Atl.  153; 
Conely  v.   McDonald,  40  Mich.   150. 

73.  Turner  v.  American  Security 
&  T.  Co.,  29  App.  Cas.  (D.  C.)  460; 
Bower  v.  Bower,  142  Ind.  194,  41  N. 
E.  523 ;  Shailer  v.  Bumstead.  99 
Mass.  112,  130;  Jenkins  v.  Weston, 
200  Mass.  488,  86  N.  E.  955;  Ham- 
burger V.  Rinkel,  164  Mo.  398,  64  S. 
W.  104. 

74.  Murphree  v.  Senn,  107  Ala. 
424,  18  So.  264  (testimony  that  tes- 
tator twenty  years  prior  to  the  will 
acted  on  one  occasion  as  if  he  was 
temporarily  crazy,  without  more,  is 
unimportant)  ;  In  re  Morse's  Estate, 
146  Mich.  463,  109  N.  W.  858  (med- 
ical treatments  eight  and  eleven 
years  before)  ;  Hibbard  v.  Baker, 
141  Mich.  124,  104  N.  W.  399  (ill- 
ness nine  years  before)  ;  /;:  re 
Blood's  Will,  62  Vt.  359,  19  Atl.  770. 

An  Application  for  Admission  to 
an  Asylum,  made  more  than  two 
months  before  the  will  was  exe- 
cuted, was  considered  not  inconsist- 
ent with  testimony  showing  dis- 
charge therefrom  as  cured  before 
the  will  was  made.  Keely  v.  Moore, 
196  U.  S.  38. 

Remoteness  Not  Harmful  if  there 
is  ample  testimony  applicable  to 
the  time  in  issue.  Taylor  v.  Pe- 
gram,  151   111.   106,  2>7  N.  E.  837. 

75.  Estate  of  Dalrymple,  67  Cal. 
444,  7  Pac.  906;  Pritchard  v.  Hen- 
derson, 3  Penne.  (Del.)  128,  146,  50 
Atl.  217;  In  re  Knox's  Will.  123 
Iowa  24,  98  N.  W.  468;  Fairchild 
V.  Bascomb,  35  Vt.  398.  417. 
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such  condition  or  characteristics/^  It  has  been  said  that  the  tes- 
timony must  relate  to  a  time  near  the  execution  of  the  willJ^ 

b.  Court  May  Limit  Scope  of  Inquiry.  —  It  is  competent  for  the 
court  to  Hmit  the  scope  of  the  inquiry  to  a  reasonable  time  before 
the  will  was  made,  and  this  may  be  done  by  a  general  ruling  at  the 
opening  of  the  trial/^  The  exercise  of  that  power  will  not  be  dis- 
turbed because  experts  were  of  the  opinion  that  a  better  judgment 
could  be  formed  by  extending  the  limits  fixed/^ 

C.  The  Res  Gestae.  —  The  acts,  conduct  and  sayings  of  the 
testator  at  the  time  the  will  was  made  and  other  circumstances  con- 
nected therewith  or  directly  preceding  that  event  are  of  especial 
importance  and  may  be  shown  in  detail. ^'^     The  conversation  be- 


76.  In  re  Wheelock's  Will,  76  Vt. 
235,  56  Atl.  1013. 

77.  In  re  Bull,  2  N.  Y.  Supp.  52, 
16  N.  Y.  St.  674;  Swails  V.  White, 
149  Pa.  St.  261,  24  Atl.  292. 

78.  Hardy  v.  Martin,  200  Mass. 
548.  86  N.  E.  939;  (six  years); 
Howes  V.  Colburn,  165  Mass.  385, 
43  N.  E.  125  (eight  and  a  half 
years). 

79.  Howes  v.  Colburn,  165  Mass. 
385,  43  N.  E.  125. 

80.  England.  — 'PWk'mgton  v. 
Gray,  68  L.  J.  P.  C  63;  Banks  v. 
Goodfellow,  39  L.  J.  Q.  B.  237,  L. 
R-  5  Q-  B.  549,  22  L.  T.  813;  Ait- 
ken  V.  McMeckan,  L.  R.  (1895) 
App.  Cas.  310;  Keays  v.  M'Donnell, 
Ir.  R.  6  Eq.  611. 

Canada.  —  In  re  Harrison's  Will, 
30  N.  Bruns.  164. 

Alabama.  —  Henry  v.  Hall,  106 
Ala.  84,  98,  17  So.  187,  54  Am.  St. 
Rep.  22;  Mullen  v.  Johnson,  47  So. 
584;   Leeper  v.  Taylor,  47  Ala.  224. 

Arkansas.  —  Taylor  v.  McClin- 
tock,  112  S.  W.  405. 

California.  —  In  re  Johnson's  Es- 
tate, 152  Cal.  778,  93  Pac.  1015;  In 
re  Wilson's  Estate,  117  Cal.  262,  49 
Pac.   172. 

Connecticut.  —  Kinne  v.  Kinne," 
9  Conn.   102. 

Delaware.  —  Truitt  v.  Cullen,  3 
Penne.  311,  50  Atl.  174. 

Georgia.  —  Smith  v.  Smith,  75  Ga. 

477-  . 

Illinois.  —  Taylor  v.  Pegram,  151 
111.  106,  37  N.  E.  837;  Snow  V.  Ben- 
ton, 28  111.  306;  Slingloff  V.  Bruner, 
174  111.  561,  51  N.  E.  772;  Wilscy 
V.  Ellis,  89  ill.  App.  632;  Schmidt 
V.    Schmidt,   201    111.    191,   66   N.    E. 
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371 ;    Rutherford   v.   Morris,    77   111. 

397- 

lozva. — In  re  Knox's  Will,  123 
Iowa  24,  98  N.  W.  468  (conversa- 
tion had  with  scrivener)  ;  Koste- 
lecky  V.  Scherhart,  99  Iowa  120,  68 
N.  W.  591  (conversation  of  those 
present  concerning  testator's  physi- 
cal  condition). 

Kentucky.  —  Munday  v.  Taylor,  7 
Bush  491 ;  Morris  v.  Morton's 
Exrs.,  14  Ky.  L.  Rep.  360,  20  S.  W. 
287 ;  M'Daniel's  Will,  2  J.  J.  Marsh. 

33^- 

Louisiana.  —  Godden  v.  Burke,  35 
La.  Ann.  160  (such  testimony  is  not 
affected  by  a  declaration  in  the  code 
that  "proof  is  not  admitted  of  the 
dispositions  having  been  made 
through  hatred,  anger,  suggestion 
or  capitation");  Succession  of  Ja- 
cobs, 109  La.  1012,  34  So.  59. 

Maine.  —  In  re  Chandler's  Will, 
102  Me.  72,  91,  66  Atl.  215. 

Maryland.  —  Davis  v.  Calvert,  5 
Gill  &  J.  269,  301  ;  Brown  v.  Ward, 
53  Md.  376.  394;  Safe  Deposit  &  Tr. 
Co.  V.  Berry,  93  Md.  560,  49  Atl. 
401 ;  McElwee  v.  Ferguson,  43  Md. 
479,  489;  Baugher  v.  Gesell,  103 
Md.  450,  63  Atl.  1078. 

Massachusetts.  —  Hall  v.  Hall,  17 
Pick.  373;  May  v.  Bradlee,  127 
Mass.  414. 

Michigan.  —  In  re  Dowell's  Es- 
tate,  152  Mich.  194,   115  N.  W.  972. 

Mississippi.  —  Mullins  v.  Cottrell, 
41  Miss;  291,  324;  Lum  v.  Lasch, 
46  So.  559;  Brock  V.  Luckett's 
Exrs.,  4  How.  459,  479- 

Missouri.  —  McFadin  v.  Catron, 
T20  Mo.  252,  267,  25  S.  W.  506; 
Crowson  v.  Crowson,  172  Mo.  691, 
72   S.  W.   1065;   Catholic  University 
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V.  O'Brien.  i8i  Mo.  68,  92,  79  S.  W. 
90T  ;  Archambault  v.  Blanchard,  198 
Mo.  384,  4^8.  95  S.  W.  834;  Wes- 
ton V.  Hanson,  212  Mo.  248,  267,  ill 
S.  W.  44. 

Montana.  — In  re  Miller's  Estate, 
27  Mont.  545,  97  Pac.  935. 

Nebraska.  — l^XWoii  v.  Elliott,  3 
Neb.   (Unof.)  832,  92  N.  W.  1006. 

Nevada.  — In  re  Abel's  Estate,  93 
Pac.  227. 

Neiv  Jersey.  —  Matter  of  Winter- 
mute's  Will,  27  N.  J.  Eq.  447; 
Howell  V.  Taylor,  50  N.  J.  Eq.  428, 
26  Atl.  566;  Turner  v.  Cheesman, 
15  N.  J.  Eq.  243,  263  (insist- 
ence on  corrections  in  draft) ; 
Lewis'  Case,  33  N.  J.  Eq.  219; 
White  V.  Starr,  47  N.  J.  Eq.  244,  259, 
20  Atl.  875;  In  re  Gilham's  Will, 
64  N.  J.  Eq.  715,  52  Atl.  690;  Arm- 
strong z'.  Armstrong,  69  N.  J.  Eq. 
817,  66  Atl.  399;  VanRiper  z\  Van- 
Riper,  69  N.  J.  Eq.  463.  59  Atl.  244; 
Lee's  Will,  46  N.  J.  Eq.  I93,  18  Atl. 
525;  Stoutenburgh  v.  Hopkins,  43 
N.  J.  Eq.  577,  12  Atl.  689;  Frost  v. 
Wheeler,  43  N.  J.  Eq.  573,  12  Atl. 
612. 

Nezv  York.  —  Clapp  v.  Fullerton, 
34  N.  Y.  190;  In  re  Brower's  Will, 
112  App.  Div.  370,  98  N.  Y.  Supp. 
438;  In  re  Seagrist's  Will,  i  App. 
Div.  615,  27  N.  Y.  Supp.  496;  In  re 
Schreiber's  Will,  5   N.   Y.   Supp  47, 

22  N.  Y.  St.  892 ;  In  re  Peck's  Will, 
62  Hun  622,  17  N.  Y.  Supp.  248; 
In  re   Carver's  Estate,  2   Misc.   567, 

23  N.  Y.  Supp.  753,  75  Hun  612,  28 
N.  Y.  Supp.  1 126  (no  opinion)  ;  In 
re  Mabie's  Will,  5  Misc.  179,  24  N. 
Y.  Supp.  855;  Pilling  V.  Pilling,  45 
Barb.  86;  Alston  v.  Jones,  17  Barb. 
276;  In  re  Walther's  Will,  7  N.  Y. 
Supp.  417,  26  N.  Y.  St.  427;  In  re 
Connor's  Will,  55  Hun  606,  7  N.  Y. 
Supp.  855,  124  N.  Y.  663,  27  N.  E. 
413  (no  opinion)  ;  In  re  Mahoney, 
58  Hun  608,  12  N.  Y.  Supp.  122; 
In  re  Buchan's  Will,  16  Misc.  204, 
38  N.  Y.  Supp.  1 124;  In  re  Ire- 
dale's  Will,  53  App.  Div.  45,  65  N. 
Y.  Supp.  533 ;  Kinne  v.  Johnson,  60 
Barb.  69;  Van  Guysling  v.  Van  Ku- 
ren,  35  N.  Y.  70;  In  re  Barbineau's 
Will,  27  Misc.  417,  59  N.  Y.  Supp. 
375;  In  re  Harris'  Will,  19  Misc. 
388,  44  N.  Y.  Supp.  341 ;  In  re 
Lawrence's  Will,  48  App.  Div.  83, 
62  N.  Y.  Supp,  673;  In  re  M'Kean's 


Will,  31  Misc.  703,  66  N.  Y.  Supp. 
44;  In  re  Atchlcy's  Will,  108  N.  Y. 
Supp.  877;  In  re  Winne's  Will,  50 
Misc.  113,  100  N.  Y.  Supp.  376;  In 
re  Feeney's  Will,  55  ]\Iisc.  158,  106 
N.  Y.  Supp.  464;  Swenarton  v. 
Hancock,  9  Abb.  N.  C.  326,  359. 

Oregon.  —  In  re  Pickett's  Will,  49 
Or.  127,  89  Pac.  2)77',  ^"  ''^  Buren's 
Will,   47    Or.    307,   83    Pac.    530. 

P  e  n  ns y  Iv a  n  i a.  — >  Shreiner  v. 
Shreiner,  178  Pa.  St.  57,  35  Atl. 
974;  Lenhart's  Estate,  199  Pa.  St. 
618,  49  Atl.  305;  Mulholland's  Es- 
tate, 217  Pa.  St.  65,  66  Atl.  150; 
Masseth  v.  Masseth,  213  Pa.  St. 
434,  62  Atl.  1076;  Palmer's  Estate, 
219  Pa.  St.  303,  68  Atl.  710;  Daniel 
z'.  Daniel,  39  Pa.  St.  191 ;  Cox's 
Estate,  167  Pa.   St.  501,  31   Atl.  747. 

Virginia.  —  Tucker  v.  Sandidge, 
8s  Va.  546,  572,  8  S.  E.  650;  Parra- 
more  v.  Taylor,  11  Gratt.  220; 
Cheatham  z'.  Hatcher,  30  Gratt.  56. 
66;  Chappell  v.  Trent,  90  Va.  849, 
19   S.    E.   314- 

IVesf  Virginia.  —  McMechen  v. 
McMechen,  17  W.  Va.  683,  707; 
Martin  v.  Thaver,  37  W.  Va.  38,  =55, 
16  S.  E.  489;  Webb  V.  Dye,  18  W. 
Va.  376. 

Wisconsin.  — ■  McMaster  v.  Scri- 
ven,  85  Wis.  162,  55  N.  W.  149,  39 
Am.  St.  Rep.  828;  Loughney  v. 
Loughney,  87  Wis.  92,  58  N.  W. 
250;  In  re  Butler's  Will,  no  Wis. 
70,  8s  N.  W.  678;  Gavitt  v.  Moul- 
ton,  119  Wis.  35,  96  N.  W.  395;  In 
re  Downing's  Will,  118  Wis.  581, 
95  N.  W.  876;  Trielofif  v.  Muellen- 
schlader,  128  Wis.  364,  107  N.  W. 
652. 

Scope     of    the     Res     Gestae H 

the  will  in  issue  was  executed  in 
lieu  of  one  executed  the  day  before, 
the  testator's  condition  on  that  day 
may  be  shown  under  the  res  gestae 
rule.     Dyer    z\    Dyer,    87    Ind.    13. 

All  the  Circumstances  connected 
with  the  testamentary  act  may  be 
shown.  In  re  Barbineau's  Will,  27 
Misc.  417,  59  N.  Y.  Supp.  37S ;  In  re 
jSIiller's  Will,  36  Misc.  310,  72  N.  Y. 
Supp.  508,  72  App.  Div.  615,  76  N. 
Y.  Supp.  351  ;  RundcU  v.  Downing, 
5  N.  Y.  St.  253;  Chappell  v.  Trent, 
90  Va.  849,  TQ  S.  E.  314;  Smith  v. 
Smith,    75    Ga.    477. 

Making  a  Holographic  Copy  of 
the  Will  is  an  important  circum- 
stance bearing  on  the  issue  of  capac- 
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tween  the  attesting  witnesses  and  testator  may  be  proved,®^  as  may 
the  fact  that  he  gave  the  instructions  for  drawing  the  will,^-  though 
physical  disabihty  prevented  him  from  saying  all  that  was  in  his 
mind.^^  Declarations  of  the  attorney  who  drew  the  will  to  one 
who  attested  it,  in  order  to  secure  his  attestation,  though  not  heard 
by  the  testator,  are  admissible  in  connection  with  other  circum- 
stances.®* 

a.  Suggestions  Concerning  Legacies.  —  It  is  competent  to  show 
that  suggestions  were  made  to  the  testator  concerning  the  benefi- 
ciaries in  his  will  f^  but  the  fact  that  a  testator  received  instruction 
is  not  decisive  as  to  his  capacity;®*^  and  the  fact  that  suggestions 
were  made  is  seemingly  not  material  if  they  came  from  disinter- 


ity.  In  re  M'Kean's  Will.  31  Misc. 
703.   66   N.    Y.    Supp.   44. 

Dictation  of  Will  by  Testator  to 
an  attorney  unlcnown  to  him  with- 
out the  aid  of  memoranda  is  sig- 
nificant. Dickie  v.  VanVleck,  5 
Redf.    Sur.    (N.  Y.)    284. 

Detecting  an  Error  or  Omission 
in  the  paper  is  significant.  Palmer's 
Estate,  219  Pa.  St.  303,  68  Atl.  710; 
Trieloff  v.  Muellenschlader,  128  Wis. 
364,    107    N.    W.    652. 

81.  In  re  McCarthy's  Will,  55 
Hun  7,  8  N.  Y.  Supp.  5/8. 

82.  jMcLaughlhi  v.  AIcLellan,  26 
Can.  Sup.  646,  28  Nova  Scotia  226; 
In  re  McCarthy's  Will,  55  Hun  7, 
8  N.  Y.  Supp.  578;  In  re  Raplee's 
Will,  66  Hun  558,  21  N.  Y.  Supp. 
801,  141  N.  Y.  553,  36  N.  E.  343 
(no  opinion)  ;  In  re  Iredale's  Will, 
53    App.    Div.    45,    65    N.    Y.    Supp. 

Furnishing    Written    Instructions 

in  his  own  handwriting  and  making 
corrections  in  the  draft  of  the  will 
are  quite  persuasive  of  the  testa- 
tor's capacity,  notwithstanding 
proof  of  forgetfulness  as  to  his  age, 
the  order  of  the  birth  of  his  chil- 
dren and  other  like  matters.  Mairs 
V.  Freeman,  3  Redf.  Sur.  (N.  Y.) 
181,   212. 

Dictation  of  Will.  — If  the  will 
and  a  codicil  thereto  were  written 
by  different  persons,  from  the  tes- 
tator's dictation,  without  aid  or  iri- 
terference,  a  prima  facie  case  is 
made  out,  which  can  only  be  over- 
come by  clear,  definite  circum- 
stantial and  weighty  evidence  of 
facts  not  reconcilable  with  the 
possession   of  testamentary   capacity. 
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Opinions  of  experts  and  the  usual 
testimony  as  to  the  failings  of  age, 
lapses  of  memory,  irritability,  etc., 
are  of  little  weight  in  such  cases. 
Morgan's  Estate,  219  Pa.  St.  355, 
68  Atl.  953- 

Absence  of  Instructions —  The 
fact  that  the  testator  gave  no  in- 
structions and  that  no  explanation 
was  made  of  the  scope  of  the  in- 
strument he  executed  is  significant. 
Freeman  v.  Freeman,   19  Ont.    141. 

83.  Martin  v.  Martin,  15  Grant 
Ch.    (U.   C.)    586. 

84.  Vincent  v.  McMaster,  27 
Hun    (N.   Y.)    98. 

85.  Spencer  v.  Terry's  Estate, 
133  Mich.  39,  94  N.  W.  372;  Thorn- 
ton  c'.  Thornton,  39  Vt.    122,   161. 

86.  "  An  insane  man  cannot 
profit  by  instruction,  nor  can  he  re- 
tain knowledge  when  acquired.  So 
that  if  he  have  intellectual  capabili- 
ty to  acquire  knowledge  and  memory 
to  retain  it,  and  thus  instructed, 
have  a  competent  share  of  under- 
standing to  govern  himself  and  his 
estate,  he  is  of  sound  mind  and 
memory."  Ford  v.  Ford,  7  Humph. 
(Tenn. )    92. 

Advice  and  Delusion — It  is  not 
material  on  the  issue  of  the  exist- 
ence of  an  insane  delusion  what 
advice  was  given  the  testator  con- 
cerning the  subject-matter  of  it. 
"  This  advice  was  given  to  a  man 
either  deluded  or  acting  rationally, 
and  the  mere  giving  of  it  could  not 
possibly  have  aided  the  jury  in  de- 
termining what  was  the  condition 
of  his  mind."  Safe  Deposit  &  Tr. 
Co.  V.  Lange,  207  Pa.  St.  527,  56 
Atl.    1081. 
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ested  persons,^^   though   they  were   acted   upon   by  the  testator.*'' 

b.  Character  of  Attorney.  —  If  the  bona  fides  of  the  transaction 
has  been  called  in  question  the  character  of  the  deceased  lawyer  who 
drew  the  will  and  superintended  its  execution  may  be  shown  as  well 
on  the  issue  of  capacity  as  of  undue  influence.^^ 

c.  Nature  and  Extent  of  Estate.  —It  is  proper  to  prove  the 
amount,  situation  and  nature  of  the  testator's  property  as  circum- 
stances bearing-  on  his  mental  condition,  and  showing  the  extent 
of  the  task  assumed  by  him  in  disposing  of  it.^'^  But  some  cases 
make  the  capacity  to  execute  a  will  (not  the  will  in  question)  the 
test.»i  ^ 

D.  Subsequent  Condition.  —  In  many  cases  evidence  of  acts 
and  conduct  and  of  the  mental  and  physical  condition  of  testator 
subsequent  to  the  execution  of  the  testamentary  paper  have  been 
received.^2     jf  inability  is  shown  at  the  time  the  will  was  executed 


87.  McCulloch  V.  Campbell,  49 
Ark.  367,  5  S.  W.  590;  Young  v. 
Earner,  27   Gratt.    (Va.)    96. 

88.  Matter  of  Wintermute's  Will, 
27   N.  J.    Eq.  447- 

In  Thornton  v.  Thornton,  39  Vt. 
122,  161,  the  court  said:  "That  a 
legacy  is  made  which  would  not 
have  been  thought  of  but  for  the 
suggestion  of  another  does  not 
necessarily  prove  incapacity.  It 
might  occur  with  the  strongest 
mind  in  the  vigor  of  youth  and 
health."  The  fact  that  suggestions 
were  made  is  proper  for  considera- 
tion, but  is  not  entitled  to  a  par- 
ticular emphasis  in  the   instructions. 

Suggestion  by  Scrivener Acting 

upon  a  suggestion  made  by  the  per- 
son who  drew  the  will  is  not  evi- 
dence of  incapacity.  Blake  v.  Rourke, 
74  Iowa  519,  38  N.  W.  392. 

89.  Stephenson  v.  Walker,  4  Esp. 
(Eng.)  50  (Lord  Kenyon  said:  "In 
the  great  case  of  Jolliffe's  Will  per- 
sons were  examined  as  to  the  char- 
acter of  the  person  by  whom  the 
will  was  prepared,  and  the  legality 
of  admitting  such  evidence  was  not 
doubted").  Ward  v.  Brown,  53  W. 
Va.  227,  270,  44  S.  E.  488. 

The  Character  of  the  Scrivener 
who  drew  the  will  is  more  frequently 
the  occasion  of  remark  by  the  court 
than  the  subject  of  testimony.  See 
Turner  v.  Cheesman,  15  N.  J.  Eq. 
243,  260;  In  re  Mabie's  Will,  5  Misc. 
179,  24  N.  Y.  Supp.  855;  Minor  v. 
Thomas,  12  B.  Mon.  (Ky.)  106;  In 
re  Feeney's  Will,  55  "  'isc.   158,   106 
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N.  Y.  Supp.  464;  Clifton  v.  Clifton, 
47  N.  J.  Eq.  227,  240,  21  Atl.  333; 
Frost  V.  Wheeler,  43  N.  J.  Eq.  573, 
12  Atl.  612,  as  examples. 

90.  IlUnois.  —  Taylor  v.  Pegram, 
i5r  111.  106,  z?  N.  E.  837;  Trish  v. 
Newell,  62  111.  196;  Campbell  v. 
Campbell,  130  111.  466,  480,  22  N.  E. 
620,  6  L.  R.  A.  167,  138  111.  612,  28 
N.  E.  1080;  Dillman  v.  McDanel, 
222  111.  276.  288,  78  N.  E.  591,  dis- 
approving Yoe  V.  McCord,  74  111. 
Z2,,  and  Delafield  v.  Parish,  25  N 
Y.  9. 

Indiana.  —  Kenworthy  v.  Williams, 
5  Ind.  375. 

New  Jersey.-^CWhon  v.  Clifton, 
47  N.  J.  Eq.  227,  242,  21  Atl.  Zi2>- 

Vermont.  —  Thornton  v.  Thorn- 
ton, 39  Vt.    122,    158. 

Reason — .  A  person  may  be  com- 
petent to  dispose  of  a  small  estate 
among  a  few  persons  and  not  pos- 
sess capacity  to  dispose  of  a  large 
one  among  many  persons.  Taylor 
V.  Pegram,  151  111.  106,  120,  2>7  N. 
E.  837;  Dillman  v.  McDanel,  222 
111.  276,  288,  78  N.   E.  591. 

91.  In  re  Chandler's  Will,  102 
Me.  72,  89,  66  Atl.  215;  Delafield  v. 
Parish,  25  N.  Y.  9,  97;  Buchanan  v. 
Belsey,  65  App.  Div.  58,  72  N.  Y. 
Supp.   601. 

92.  Alabama.  —  Moore  v.  Spier, 
80  Ala.  129;  Moore  v.  Heineke,  119 
Ala.  627,  24  So.  374. 

California.  —  In  re  Wilson's  Es- 
tate, 117  Cal.  262,  49  Pac.  172;  Es- 
tate of. Dole,   147  Cal.   188,  81    Pac. 
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or  instructions  for  it  given,  the  testimony  may  cover  the  whole 
period  of  the  testator's  subsequent  Hfe,^^ 

a.  Extent  of  Inquiry.  —  Because  less  value  is  attached  to  the  sub- 
sequent condition  of  a  testator^*  than  to  his  prior  state  less  scope 
is  usually  allowed  to  the  inquiry ,^^  unless  it  is  shown  that  the  dis- 


534;  Estate  of  Toomes,  54  Cal.  509; 
Estate  of  McKenna,  143  Cal.  580,  77 
Pac.  461. 

Connecticut.  —  In  re  Dale's  Ap- 
peal, 57  Conn.  127,  17  Atl.  757- 

Illinois.  —  Petefish  v.  Becker,  176 
111.  448,  52  N.  E.  71;  Trubey  v. 
Richardson,    224    111.    136,    79    N.    E. 

592. 

Indiana.  —  Bower  v.  Bower,  142 
Ind.   194,  41   N.   E.  523. 

Maryland.  —  Colvin  v.  Warlord, 
20  Md.  357,  389;  Davis  v.  Calvert, 
5  Gill  &  J.  269,  300. 

Massachusetts.  —  Shailer  v.  Bum- 
stead,  99  Mass.  112. 

Michigan.  —  Spencer  v.  Terry's 
Estate,  133  Mich.  39,  94  N.  W.  372. 

New  York.  — Marx  v.  McGlynn, 
88  N.  Y.  357,  374- 

North  Carolina.  —  Wood  v.  Saw- 
yer, 61   N.  C.   (Phil.  L.)   251,  276. 

Tennessee.  —  Gass  v.  Gass,  3 
Humph.  278. 

West  Virginia.  — Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  681,  8  S.  E. 
493,  2  L.  R.  A.  668. 

Deliberate  Republication  of  a  Will 
is  a  most  significant  fact  to  show 
freedom  from  delusion.  Will  of 
Cole,  49  Wis.   179,  5   N.  W.  346. 

93.  Pidcock  v.  Potter,  68  Pa.  St. 
342.  The  court  gave  no  reason  for 
so  holding;  the  only  objection  to 
such  testimony  would  probably  be 
on  the  ground  that  it  was  cumu- 
lative. 

94.  Kinne  v.  Kinne,  9  Conn.  102. 
Contra.  Pinney's  Will,  27  Minn. 
280,  6  N.  W.  791,  7  N.  W.  144.  In 
this  case  the  claim  of  incompetency 
was  based  on  the  decay  of  tes- 
tator's faculties  from  age.  The 
court  said :  "  Such  decay,  when  it 
begins,  is  progressive  and  perma- 
nent; and  if  at  one  time  it  has 
reached  such  a  stage  that  the  man 
has  become  incapable  of  doing  busi- 
ness, it  would  be  contrary  to  all  ex- 
perience that  he  should  recover.  So, 
if  in   such   a  case  it  is   shown  that 
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at  any  time  subsequent  to  that  in 
question  the  man's  faculties  are  so 
far  unimpaired  that  he  is  capable 
of  transacting  business,  it  is  evi- 
dence that  they  were  so  unimpaired 
at  the  time  in  question.  To  the  same 
effect,  arguendo,  is  Gass  v.  Gass, 
3  Humph.  (Tenn.)  278. 

95.  Terry  v.  Buffington,  1 1  Ga. 
337  (as  an  independent  fact  proof 
of  imbecility  five  years  after  the 
will  is  too  remote)  ;  Shailer  v.  Bum- 
stead,  99  Mass.  112,  130;  Von  De 
Veld  V.  Judy,  143  Mo.  348,  44  S. 
W.  1 1 17;  Mitchell  v.  Corpening,  124 
N.  C.  472,  32  S.  E.  798  (condition 
a   few  days  after). 

Discretion  of  Court — The  ques- 
tion as  to  the  scope  of  inquiry  sub- 
sequent to  the  date  of  the  will  is 
largely  for  the  trial  judge,  notwith- 
standing the  testimony  sought  to  be 
admitted  relates  to  the  cause  of  tes- 
tator's death  and  might  be  the  foun- 
dation for  expert  testimony  to  show 
that  he  was  subject  to  a  progressive 
mental  ailment  when  the  will  was 
executed.  McCoy  v.  Jordan,  184 
Mass.  575,. 69  N.  E.  358. 

Declarations  made  concerning  tes- 
tator's condition  four  months  after 
will  was  executed  are  too  remote. 
Naul  V.  Naul,  75  App.  Div.  292,  78 
N.  Y.  Supp.  loi. 

The  Appointment  of  a  Conservator 
two  or  three  years  after  the  will 
was  made  is  so  remote  that  evi- 
dence of  it  may  be  excluded. 
Entwistle  v.  Meikle,  180  III.  9,  25, 
54  N.  E.  217.  And  so  of  an  in- 
quisition five  years  thereafter.  Terry 
z>.   Buffington,    11    Ga.  337. 

Verdict  Finding  Insanity —  A 
verdict  in '  a  previous  case  between 
the  same  parties  finding  that  tes- 
tator was  insane  three  weeks  after 
the  date  in  question  is  not  binding 
on  a  subsequent  trial  though  the 
jury  found  that  his  condition  did 
not  materially  change  in  the  interim 
aiid   the   evidence   was   the   same   in 
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eased  state  has  continued  unchanged  since  the  making  of  the  will.^® 
E.  ValuK.  —  The  importance  of  testimony  relating  to  either  the 
prior  or  subsequent  condition  of  a  testator  depends  upon  its  ten- 
dency to  show  his  state  of  mind  at  the  time  the  will  was  made."^ 

a.  May  Be  Decisive.  —  Lack  of  capacity  may  be  shown  by  proof 
of  testator's  condition  before  and  after  the  execution  of  the  will  if 
that  prior  and  subsequent  condition  may  be  presumed  to  exist  at 
the  time  in  question.^^ 

b.  Recognition  of  Will.  —  Recognizing,  after  recovery,  a  will 
made  during  illness  is  a  fact  "  imposing  and  weighty  as  showing 
the  testator's  consciousness  that  he  had  made  and  still  acknowledged 
this  to  be  his  will."^'* 


both  cases.     Sewall   v.  Robbins,   139 
Mass.  164,  29  N.  E.  650. 

96.  Terry  v.  Buffington,  11  Ga. 
337;  Bever  v.  Spangler,  93  Iowa 
576,  61  N.  W.  1072  (six  years  after 
not  too  remote  in  a  case  of  senile 
dementia)  ;  In  re  Wharton's  Will, 
132  Iowa  714,  109  N.  W.  492;  Irish 
V.  Smith,  8  Serg.  &  R.   (Pa.)   573. 

97.  United  States.  —  Stevens  v. 
Vancleve,  4  Wash.  C.  C.  262,  23 
Fed.  Cas.   No.  13,412. 

California.  —  In  re  Wilson's  Es- 
tate, 117  Cal.  262,  49  Pac.  172,  711; 
Estate  of  Dole,  147  Cal.  188,  81  Pac. 
534- 

Connecticut.  —  Kinne  v.  Kinne,  9 
Conn.  102. 

Illinois.  —  Craig  v.  Southard,  148 
111.  37,  35  N.  E.  361 ;  Taylor  v.  Cox, 
153  111.  220,  38  N.  E.  656;  Ring  V. 
'Lawless,  190  111.  520,  60  N.  E.  881 ; 
Trubey  v.  Richardson,  224  111.  136, 
79  N.  E.  592. 

Maryland.  —  Baugher  ?'.  Gesell, 
103  Md.  450,  63  Atl.  1078. 

Massachusetts.  —  Wliite  v.  Graves, 
107  Mass.  325,  9  Am.  Rep.  38; 
Shailer  v.  Bumstead,  99  Mass.  112, 
130;  Hardy  v.  Martin,  200  Mass. 
548,  86  N.  E.  939. 

Oregon.  —  Chrisman  v.  Chrisman, 
16  Or.  127,  18  Pac.  6;  In  re  Pick- 
ett's Will,  49  Or.   127,  89  Pac.   2,77- 

98.  Waring  v.  Waring,  6  Moor.e 
P.  C.  341,  357,  13  Eng.  Reprint  715 
(Lord  Brougham  said :  "  No  one 
who  finds  a  person  laboring  under 
the  same  kind  of  delusions  before 
and  after  a  given  period  can  be  jus- 
tified in  refusing  his  belief  to  their 
continuance  during  the  interval  un- 
less   clear   evidence   be   produced   of 


their  having  ceased  for  a  time  and 
then  returned.  The  very  great 
probability  is  that  they  existed  all 
the  while  and  were  only  not  appar- 
ent because  the  subject  with  which 
they  were  connected  did  not  happen 
to  be  openly  mentioned  before  oth- 
ers who  might  give  evidence"); 
Spencer  v.  Terry's  Estate,  133  Mich. 
39,  94  N.  W.  372,  distinguishing 
Lange  v.  Wiegand,  125  Mich.  647, 
85  N.  W.  109.  (In  the  latter  case 
the  court  observed  of  the  condi- 
tion of  a  testator  failing  rapidly  sev- 
eral hours  after  the  will  was  made, 
"vvhat  his  condition  was  at  that 
time  could  not  be  weighed  against 
the  testimony  of  witnesses  who 
stood  unimpeached  as  to  the  condi- 
tion when  the  will  was  made"); 
Irish  V.  Smith,  8  Serg.  &  R.  (Pa.) 
573;  Mason  v.  Rodriguez  (Tex. 
Civ.  App.),  115  S.  W.  868  (aged 
persons  afflicted  with  senile  demen- 
tia). 

99.  Lamb  v.  Lynch,  56  Neb.  135, 
7()  N.  W.  428;  Jones  v.  Harris,  3 
Rich.   L.    (S.    C.)    14,   26. 

Acquiescence     in     Will.  _  It     has 

been  said  that  it  is  a  powerful  cir- 
cumstance that  the  testator  during 
the  years  after  the  execution  of  the 
will,  during  periods  when  he  was 
free  from  the  mental  eflfects  of  dis- 
ease, failed  to  express  dissatisfac- 
tion with  what  had  been  done. 
Brown    v.    Riggin.    94    111.    560. 

Retention  of  Will.  _  The  reten- 
tion of  a  will  placed  among  the  pa- 
pers of  a  testator  when  he  was  in- 
sane, if  he  subsequently  became  con- 
scious under  circumstances  indi- 
cating   possession    of    knowledge    of 
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c.  Dissatisfaction  With  Will.  —  Causing  a  second  will  to  be  pre- 
pared after  repeatedly  examining  the  first  and  expressing  dissatis- 
faction with  it  is  strong  evidence  of  capacity.^ 

F.  Equal  Privileges.  —  The  defendant  must  be  allowed  the 
same  scope  of  inquiry  as  to  time  as  the  plaintiff.- 

11.  Declarations,  Admissions,  Acts,  Habits  and  Condition  of  Other 
Persons.  —  A.  Declarations.  —  a.  Of  Executor.  —  Declarations  of 
the  person  who  subsequently  became  executor  are  not  admissible 
against  him  in  his  representative  capacity,^  if  made  prior  to  the 
existence  of  the  will,  though  his  interest  under  it  would  be  less 
than  he  would  be  entitled  to  as  heir.*  They  are  incompetent  if  he 
has  no  interest  under  the  will.^ 

b.  Of  Strangers.  —  Declarations  made  by  the  husband  of  tes- 
tatrix, from  whom  she  derived  the  estate,  in  her  absence  and  prior 
to  her  will,  as  to  what  disposition  he  would  make  of  his  property 
and  do  for  the  contestant  are  inadmissible."  Declarations  of 
strangers  to  the  record  are  generally  inadmissible  if  made  before 
the  will.'' 

c.  Favorable  to  Declarant.  —  If,  because  of  the  position  a  party 
occupies  on  the  record,  his  declarations  are  received  on  the  theory 
that  they  are  against  his  interest,  the  court  may  direct  that  they  be 
disregarded  on  it  appearing  that  they  were  in  his  interest.^ 

B.  Admissions.  —  a.  Sole  Beneficiary.  —  Admissions  of  the  sole 
beneficiary  under  the  will  are  competent  against  him  if  aptly  made.** 

b.  Of  Joint  Beneficiary.  —  Where  the  interest  of  devisees  is  joint 
an  admission  or  declaration  by  one  is  competent  against  all.^'' 

c.  Of  Co-Legatee.  —  The  admissions  or  declarations  of  one  of 
several  legatees  (not  joint)  concerning  the  unsoundness  of  the  tes- 
tator's mind  are  incompetent  as  against  co-legatees.^^     The  rule  is 

its  contents,  is  but  prima  facie  evi-  Iowa  336,  62  N.  W.  845,  58  Am.  St. 

dence  in  favor  of  its  validity.     For-  Rep.  400;  Wise  v.  Foote,  81  Ky.  10. 

ter  V.  Campbell,  2  Baxt.  (Tenn.)  81.  8.     Love   v.   Johnston,    34    N.     C. 

1.  Garrison    v.    Garrison's    Exrs.,  (12   Ired.   L.)    355- 

15  N.  J.  Eq.  266,  279.  9-     Seale   v.    Chambliss,    36     Ala. 

2.  Petefish  v.  Becker,  176  111.  iq;  Harvey  v.  Anderson,  12  Ga.  69; 
448    52  N    E    71.  Williamson   v.    Nabers,    14   Ga.    286, 

3'.  Berry  v.  Safe  Deposit  &  Tr.  3o8;  Egbers  v.  Egbers,  177^111.  82, 
Co.,  96  Md.  45,  65,   53  Atl.  720.  52    N.    E.    285;    Ware    v.    Ware,    8 

4.  Titlow  V.  Titlow,  54  Pa.  St.  ^^'^^x^^o  -u  ^  v  t,i 
2j6                                                                        10.     Smith    z\    Henlme,     174     111. 

5.  Roberts    v.    Trawick,     13    Ala.       ^84,    I99,  5i    N.   E.  227. 

gg  11.     bnitcd     States.  —  Ormsby    v. 

a     -D     ^^             T)i      1  n             17-  Webb,  134  U.  S.  47,  65. 

6.  Bootle  V  Blundell,  19  Ves.  ,  Alal  a  ma. -Roberts  v.  Trawick, 
494.  34  Eng  Reprmt  600  (m  this  ^j^  gg^  g^.  Walker  v.  Jones, 
case  the  evidence  was  received  to  23  Ala.  448  (the  husband  of  a 
sustain  the  will   of  an   inmate   of  a  legatee). 

madhouse,    it   being   claimed    that    it  California.  — In    re   Dolbeer's    Es- 

was    written    during    a    lucid    inter-  tate,    149   Cal.   227,  86   Pac.   695. 

val);  In  re  Jones'  Estate,  130  Iowa  Connecticut.  —  A^^czl  of  Dale,  57 

177,  106  N.  W.  610.  Conn.   127,   17  Atl.  757. 

7.  In    re    Goldthorp's    Estate.    94  Illinois.  —  Campbell    v.    Campbell, 
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apparently  the  other  way  in  Maryland/^  and  in  Kentucky,  the  ad- 
mission may  be  proved,  not  as  such,  but  as  a  circumstance  for  the 
consideration  of  the  jury.^^     In  Vermont,  if  the  declarant  is  volun- 


138  111.  612,  28  N.  E.  1080;  McMillan 
V.  McDill,  no  111.  47. 

Indiana.  —  Hayes  v.  Burkam,  67 
Ind.  359;  Shorb  v.  Brubaker,  94 
Ind.  165;  Ryman  v.  Crawford,  86 
Ind.  262. 

lozca.  —  Fothergill  v.  Fothergill, 
129  Iowa  93,  105  N.  W.  377;  In  re 
Ames'  Will,  51  Iowa  596,  2  N.  W. 
408;  Hertrich  v.  Hertrich,  114  Iowa 
643,  87  N.  W.  689,  89  Am.  St.  Rep. 
389;  Parsons  v.  Parsons,  66  Iowa 
754,  21   N.  W.  570,  24  N.  W.  564. 

Massachusetts.  — ■  Phelps  v.  Hart- 
well,  I  Mass.  71;  McConnell  v. 
Wildes,  153  Mass.  487,  26  N.  E. 
1 1 14;  Shailer  v.  Bumstead,  99  Mass. 
112  (In  the  latter  case  Atkins  v. 
Sanger,  i  Pick.  192,  was  distin- 
guished. There  the  declarations  of 
one  of  the  executors,  who  was  also 
a  principal  legatee,  were  offered  to 
show  that  testator  was  of  unsound 
mind.  The  court,  trying  the  facts, 
received  them.  It  is  suggested,  in 
the  later  case,  that  this  was  done 
because  the  parties  were  disqualified 
as  witnesses,  and  because  the  case 
was    heard    without    a    jury). 

Michigan.  —  O'Connor  v.  Madi- 
son, 98  Mich.  183,  57  N.  W.  105; 
In  re  Lefevre's  Estate,  102  Mich. 
S68,  61  N.  W.  3;  Roberts  v.  Bid- 
well,  136  Mich.  191,  98  N.  W.   1000. 

Mississippi.  —  Prewett  v.  Coop- 
wood,  30  Miss.  369. 

Missouri.  —  King  v.  Gilson,  191 
Mo.  307,  332,  90  S.  W.  367;  Schier- 
baum  V.  Schemme,  157  Mo.  i,  57  S. 
W.  526,  80  Am.  'St.  Rep.  604, 
(overruling  Armstrong  v.  Farrar,  8 
Mo.  627)  ;  Wood  V.  Carpenter,  166 
Mo.  465,  66  S.   W.   172. 

Nebraska.  — StuW  v.  Stull,  i  Neb. 
(Unof.)    380,   389,   96   N.   W.    196. 

New  Hampshire.  —  Carpenter  v. 
Hatch,  64  N.  H.  573,  15  Atl.  219. 

Nczv  York.  —  In  re  Van  Dawalk- 
er's  Will,  63  App.  Div.  550,  71  N.  Y. 
Supp.  705;  Matter  of  Baird, 
47  Hun  77;  Matter  of  Ken- 
nedy, 167  N.  Y.  163,  177,  60  N. 
E.  442;  Matter  of  Meyer,  184  N.  Y. 
54,  76  N.  E.  920;  Naul  v.  Naul,  75 
App.  Div.  292.  78  N.  Y.  Supp.  loi ; 
LaBau    v.    Vandcrbilt,    3    Redf.    Sur. 


384;  In  re  Campbell's  Will,  67  App. 
Div.   418,   73   N.    Y.    Supp.    753. 

Ohio.  —  Thompson  v.  Thompson, 
13  Ohio  St.  356;  Roush  v.  Wensel, 
15  Ohio  C.  C.  133;  Moore  v.  Cald- 
well, 6  Ohio  C.  C.  (N.  S.)  484, 
495. 

Pennsylvania.  —  Nussear  v.  Arn- 
old, 13  Serg.  &  R.  323;  Clark  v. 
Morrison,  25  Pa.  St.  453;  Irwin  v. 
West,  81*  Pa.  St.  157;  Miller  v. 
Miller,  3  Serg.  &  R.  267;  Bovard 
V.  Wallace,  4  Serg.  &  R.  499;  Boyd 
V.  Eby,  8  Watts  66;  Yorke's  Estate, 
6  Pa.  Dist.  321 ;  Dietrich  v.  Diet- 
rich, 4  Watts  167,  note. 

Tennessee.  —  Mullins  v.  Lyles,  i 
Swan   337. 

Te.ras.  —  Prather  v.  McClelland, 
76  Tex.  574,  13  S.  W.  543  (Tex. 
Civ.  App.),  26  S.  W.  657. 

Virginia.  —  Whitelaw's     Admr.    v. 
Whitelaw,  96  Va.  712,  32  S.  E.  458. 
West    Virginia.  —  Forney   v.    Fer- 
rell,  4  W.  Va.  729. 

Reason —  The  admissions  of  one 
legatee  cannot  be  received  as 
against  him  and  not  against  the 
others  because  the  will,  if  set  aside 
at  all,  must  be  set  aside  in  toto. 
Wood  V.  Carpenter,  166  Mo.  465, 
66  S.  W.  172;  King  v.  Gilson,  191 
Mo.  307,  332,  90  S.  W.  367;  In  re 
Dolbeer's  Estate,  149  Cal.  227.  86 
Pac.  695;  Dale's  Appeal,  57  Conn. 
127,  140,  17  Atl.  757;  Matter  of 
Myer,    184  N.   Y.   54,  76   N.   E.  920. 

12.  Gessell  v.  Baugher,  100  Md. 
677,  60  Atl.  481 ;  Davis  v.  Calvert, 
5  Gill  &  J.   (Md.)  270. 

13.  Rogers  v.  Rogers.  2  B.  Mon. 
(Ky.)  324;  Gibson  rr  Sutton.  24 
Ky.  L.  Rep.  868,  70  S.  W.  188;  Mil- 
ton V.   Hunter,   13   Bush    (Kv.)    163. 

Argument.  _  The  admissions  of 
one  legatee  or  devisee  against  his 
interest  should  be  evidence  against 
himself,  and  it  would  seem  to  be  un- 
reasonable that  he  should  escape 
the  effect  of  them  altogether  mere- 
ly because  they  might  not  be  equally 
conclusive  as  to  the  interest  of  his 
co-legatees  or  devisees.  Any  rule 
of  evidence  that  would  entitle  him 
to  such  an  escape  would  equally 
apply  to  the  admissions  of  nineteen 
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tarily  a  party  of  record  and  in  interest/*  his  admission  may  be 
proved,  and  so  in  England.^^ 

(1.)  Circumstances  Affecting  Admissibility.  —  To  be  competent  decla- 
rations must  be  explicit  and  relate  to  the  matter  in  controversy;  if 
they  concern  testator's  capacity  to  make  a  contract  they  are  im- 
material.^^ They  must  be  made  under  circumstances  indicating 
that  they  are  the  deliberate  opinion  of  the  declarant.^"^ 

(2.)  Conspiracy.  —  If  a  conspiracy  between  the  legatees  is  alleged, 
proof  of  it  must  precede  proof  of  declarations  by  any  of  them.^^ 

C.  Ri:putation  as  to  Sanity.  —  General  local  rumors  concern- 
ing a  testator's  mental  condition  may  not  be  proved.^**  Nor  can  a 
witness  give  conversations  between  himself  and  others  concerning 
the  cause  of  testator's  condition.-" 

D.  Treatment  of  Testator  by  Family. —The  treatment  of 
the  testator  by  his  family  may  be  proved,  but  not  the  opinions  of 
its  members  as  to  his  mental  state.-^  But  it  has  been  held  that  a 
formal  document  signed  by  the  testator's  heirs  before  the  execu- 
tion of  the  will  expressing  that  he  was  incapable  of  caring  for  his 
estate  is  entitled  to  consideration  in  connection  with  other  testi- 
mony.22     Such  instrument  is  not  conclusive.-^ 


out  of  twenty  co-legatees,  even 
when  the  interest  of  the  twentieth 
legatee,  who  had  made  no  admis- 
sion, may  not  be  equal  to  one- 
tiiousandth  part  of  the  aggregate 
interests  of  the  nineteen  who  had 
made  admissions  against  the  valid- 
ity of  the  common  document.  This 
would,  in  our  judgment,  be  un- 
reasonable and  unjust.  It  would, 
in  our  opinion,  be  more  consistent 
with  principle  and  analogy,  to  al- 
low the  admission  of  a  fact  by  one 
of  several  legatees  or  devisees,  evi- 
dently against  his  own  interest,  to 
be  evidence,  entitled  to  the  effect, 
not  of  an  admission  by  all  his  as- 
sociates in  interest,  but  of  the  simple 
circumstance  that  a  party  interest- 
ed admitted  what  he  probably  vvould 
not  have  done  had  he  not  believed 
it  to  be  true.  And  this  fact,  though 
not  entitled  to  the  effect  of  an  ad- 
mission by  all  concerned  in  a  com- 
mon interest  under  the  will  may 
nevertheless  tend  legitimately  to  a 
presumption  against  all  of  them 
(in  a  degree  corresponding  with  all 
the  circumstances)  that  the  thing 
admitted  may  be  true.  Beall  v. 
Cunningham,  I  B.  Mon.  (Ky.)  399; 
Wall  z'.  Dimmitt,  114  Ky,  923,  72  S. 
W.    300. 
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14.  Robinson    v.    Hutchinson,   31 

^^-  443-  X.   J     • 

15.  See    Bauerman    v.    Radenms, 

7  Durnf.  &  E.    (Eng.)    663. 

16.  Von  De  Veld  v.  Judy,  143 
Mo.  348,  44  S.  W.   II 17- 

17.  Sellars  v.  Sellars,  2  Heisk. 
(Tenn.)    430. 

18.  Hertrich  v.  Hertnch,  114 
Iowa  643,  87  N.  W.  689,  89  Am.  St. 
Rep.  389;  Wood  V.  Carpenter,  166 
Mo.  465,  48s,  66  S.  W.  172. 

19.  Brinkman  v.  Rueggesick,  71 
Mo.  553;  Thompson  v.  Ish,  99  Mo. 
160,  12  S.  W.  510,  17  Am.  St.  Rep. 
552;  Pidcock  V.  Potter,  68  Pa.  St. 
342;  Hopkins  v.  Wampler,  108  Va. 
705.   62    S.    E.   926. 

20.  Hughes  v.  Hughes,  31  Ala. 
519. 

Conduct  of  Others  Toward  Testa- 
tor  It    is    wholly    irrelevant    why 

testator  was  made  fun  of  by  others. 
Their  opinions  of  his  mental  state 
cannot  be  shown  by  testimony  of 
their  conduct  toward  him.  Hine's 
Appeal.   68   Conn.   SSL    37   Atl.   384- 

21.  White  V.  Wilson,  13  Ves.  87, 
33  Eng.  Reprint  227;  Hopkins  v. 
Wampler,  108  Va.  705,  62  S.  E.  926. 

22.  Dale's  Appeal,  57  Conn.  127, 
17   Atl.   757. 

23.  Arnold  v.  Arnold  (Ky.  L. 
Rep.),   17   S.  W.  203. 
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The  failure  of  a  contestant  to  have  the  sanity  of  the  testator 
tested  by  a  commission  is  not  convincing  that  a  belief  of  the  latter's 
insanity  did  not  exist,  and  does  not  overcome  the  idea  that  prac- 
tical considerations  may  have  dictated  that  it  was  wiser  to  let  things 
take  their  course.-*  Non-action  in  that  respect  may  be  shown;-* 
but  if  the  testator  was  neither  an  idiot  nor  lunatic  and  his  con- 
dition did  not  become  serious  until  shortly  before  his  death,  such 
testimony  is  unimportant.^** 

E.  Acts  Done  by  Insane  Person's.  —  Testimony  showing  that 
insane  persons  had  done  an  act  similar  to  that  shown  to  have  been 
done  by  decedent  during  the  time  he  is  alleged  to  have  been  insane 
is  not  admissible. ^^ 

F.  Reasons  for  Physician's  Action. — The  reasons  which  led 
decedent's  physician  to  permit  him  to  go  to  a  sanitarium  are  not 
material  on  direct  examination.^* 

G.  Habits.  —  Intemperance  of  Parent,  —  Inquiry  concerning 
the  drinking  habits  of  testator's  father  in  his  early  life,  no  con- 
nection between  them  and  testator  being  shown,  concerns  a  matter 
altogether  too  remote.-^ 

H.  Condition.  —  a.  Hereditary  Disease.  —  The  fact  that  the  an- 
cestors of  a  testator  suffered  from  paralysis,  as  did  he,  does  not 
tend  to  show  the  effect  of  the  disease  on  his  mind,^"  at  least  where 
testator  was  not  afflicted  therewith  until  after  the  will  was  made, 
notwithstanding  previous  physical  weakness  and  mental  inactivity.^^ 

b.  Insanity  of  Ancestors.  —  The  insanity  of  relations  in  the  an- 
cestral line  may  be  shown  as  tending  to  establish  the  condition  of 
testator.^- 

(1.)  Predicate  Must  Be  Laid.  —  Before  proof  of  indiscriminate  and 
unexplained  diseases  affecting  the  mental  condition  of  testator's 
relatives  may  be  received,  it  must  be  shown  that  such  diseases  are 
hereditary  or  transmissible.^^  There  is,  however,  disagreement  on 
this    point,    though   the   insanity   is   that   of   collateral    relatives.^^ 

24.  Smith  v.  Tebbitt,  36  L.  J.,  z'.  Poulson,  2  IMacArthur  (D.  C.) 
P.  97,  L.  R.  I  P.  398,  424,  16  L.  T.  308;  Shailer  v.  Bumstead,  99  Mass. 
841.  112,  131;   Baxter  v.  Abbott,  7  Gray 

25.  Irwin  v.  West,  81*  Pa.  St.  (Mass.)  71;  Matter  of  Myer,  184 
^57-  N.  Y  54,  76  N.  E.  920,  reversing  100 

26.  Reichenbach  v.   Ruddach,   127  ^00    Div.  512,  91   N.  Y.  Supp.  1104. 

^27^'V^^t  6oo^S  Atl-  432.  33.    Dillman  z,   McDanel,  222  111. 

27.  Fosters  Exrs.  v.  Dickerson,  _/r  »o  xt  Tr>  -  .  d  \.  (z^r^ 
64  Vt.  233,  248,  24  Atl.  253.  ?76,   78   N.    E.    591;    Berry  t'    bafe 

28.  Roche  '.'.  Nason,  185  N.  Y.  ^^Pf '^  J  ^r.  Co  96  Md.  45,  63, 
1^8    7-   N    E    1077  53    Atl.    720;    Shailer   v.    Bumstead, 

'29.''Titus  V.   Gage,  70  Vt.    13,  39  ^9  Mass.   112;   Matter  of  Myer,   184 

Atl    246  ^-    Y-    54,   76   N.    E.   920,    reversing 

30.  Meeker  v.  Meeker,  75  111.  260.  'oo  App.   Div.   512,  91   N.   Y.   Supp. 

31.  Shailer  v.  Bumstead,  99  1104;  Prmgle  v.  Burroughs.  100 
Mass.    112.  App.  Div.  366,  91   N.   Y.  Supp.  75o; 

32.  Tyrell  v.  Jenner,  2  Hagg.  Reichenbach  v.  Ruddach.  127  Pa.  St. 
Ecc.    (Eng.)   72;   Frere  v.   Peacocke.  564,   18  Atl.  432. 

3   Curt.   Ecc.    (Eng.)    664;   Coughlin  34.     Dillman  v.   McDanel.  222  111. 
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Mere  feebleness,  resulting  from  disease,  is  not  a  sufficient  basis 
for  such  testimony.^^ 

(2.)  Evidence  in  Rebuttal.  —  To  meet  the  contention  of  hereditary 
insanity  it  may  be  shown  that  testator's  father  was  a  man  of  excep- 
tional mental  power,  and  had  borne  a  prominent  part  in  the  active 
affairs  of  business  life.  Such  testimony  is  relevant  though  it  has 
not  been  attempted  to  show  that  he  was  insane. ^^ 

(3.)  How  Proved. —  Hereditary  insanity  may  be  shown  by  testi- 
mony based  on  personal  knowledge  and  observation,  but  not  by 
tradition  or  hearsay.^^ 

(4.)  Weight  of  Testimony.  —  Proof  of  ancestral  insanity  is  not 
cogent  as  to  testator's  condition  unless  it  is  shown  that  he  has  mani- 
fested mental  derangement  at  some  time  during  his  life.^^ 

c.  Collateral  Insanity.  —  In  some  courts  if  there  is  testimony 
tending  to  show  mental  unsoundness  in  the  testator  it  may  be  sup- 
plemented by  showing  insanity  in  his  collateral  blood  relatives,  not 
further  removed  than  uncles  and  aunts.^^  The  nature  of  the  in- 
sanity of  collaterals  must  be  shown.*'* 

12.  Opinions.  —  A.  Of  Experts.  —  a.  Attending  Physicians. 
The  opinions  of  qualified  physicians  who  have  attended  or  exam- 
ined the  testator,  though  they  are  not  experts  in  mental  diseases, 
are  everywhere  received  to  show  his  mental  condition,  subject  to 
the  statutes  governing  privileged  communications  between  phy- 
sician and  patient.  Such  opinions  are  generally  received  without 
a  statement  of  the  facts  on  which  they  are  based.*^ 

276,  78  N.  E.   591,  citing  People  v.  Insanity  Among   Collateral  Rela- 

Garbutt,    17     Mich.     9;     Prentis     v.  tives  does  not  elucidate  the  time  at 

Bates,  93  Mich.  234,  53  N.  W.  153;  which    the    testator    became    insane. 

State  V.   Simms,  68  Mo.   305;    Bax-  Bristed  v.  Weeks,  5  Redf.  Sur.   (N. 

ter  V.   Abbott,   7   Gray    (Mass.)    71;  Y.)   529,  541. 

Hagan   v.    State,    5    Baxt.    (Tenn.)  40.     Sayre  v.   Trustees,     192    Mo. 

615.  95,  125,  90  S.  W.  787. 

35.  Shailer  ^'.  Bumstead,  99  Mass.  41.  United  States.  — Harrison  v. 
112,  131;  Pringle  v.  Burroughs,  100  Rowan,  3  Wash.  C.  C.  580,  11  Fed. 
App.  Div.  366,  91   N.  Y.  Supp.  750.  Cas.   No.  6,141. 

36.  In  re  Dolbeer's  Estate,  149  Alabama.  — 'QnXg&r  v.  Ross,  9b 
Cal.   227,  86   Pac.  695.  Ala.  267,  12  So.  803. 

37.  Coughlin  v.  Poulson,  2  Delaware.  — ]arr\\?,on  v.  Jamison, 
MacArthur    (D.   C.)    308.  3   Houst.    108,    119;    Steele  v.   Helm, 

38.  Roche  v.  Nason,  185  N.  Y.  2  Marv.  237,  43  Atl.  153;  Lodge  v. 
128.  77  N.  E.  1007.  Lodge's  Will,   2  Houst.  418. 

39.  Dillman  v.  McDanel,  222  111.  Georgia.  — Voiis  v.  House,  6  Ga. 
276,  78  N.  E.  591;  Prentis  v.  324  (from  the  symptoms  and  cir- 
Bates,  93  Mich.  234,  53  N.  W.  153,  cumstances  which  come  within  their 
17  L.  R.  A.  494,  reversing  a  ruling  own  observation,  or  as  testified  to 
in  the   same  case,  88  Mich.  567,   50  by  others). 

N.    W.    637    (of    sister    and    niece).  Indiana. —  Bower    v.    Bower,    142 

Compare   remarks   by  Judge    Cooley  Ind.    194,  41    N.   E.   523;   Stevens  v. 

in  Eraser  v.  Jennison,  42  iMich.  206,  Leonard,   154  Ind.  67,   56  N.  E.  27, 

228,    3    N.    W.    882.      See    Sayre   v.  77  Am.  St.  Rep.  446. 

Trustees,  192  Mo.  95,  125,  90  S.  W.  loiva.  —  In   re   Jones'    Estate,    130 

787.  Iowa  177,  106  N.  W.  610;  Denning 
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Basis  for  Opinions.  —  Their  opinions  may  be  based  on  observations 
made  shortly  before  or  soon  after  the  will  was  executed  if  it  is  not 
shown  that  any  material  change  occurred  in  the  patient's  condition 
in  the  interim.'*^  In  one  case  a  wider  scope  has  been  permitted." 
The  extent  of  a  witness'  observations  affects  only  the  weight  of  his 


V.  Butcher,  91  Iowa  425,  59  N.  W. 
69;  Meeker  v.  Meeker,  74  Iowa 
352,  37  N.  W.  773,  7  Am.  St.  Rep. 
489. 

Louisiana.  —  Godden  v.  Burke,  35 
La.  Ann.   160. 

Maine.  —  Hall  v.  Perry,  87  Me. 
569,  33  Atl.  160,  47  Am.  St.  Rep. 
352. 

Maryland.  —  Crockett  v.  Davis, 
81  Md.  134,  31  Atl.  710;  Jones  v. 
Collins,  94  Md.  403,  413,  51  Atl.  398. 

Massachusetts.  —  May  v.  Bradlee, 
127  Mass.  414;  Baxter  v.  Abbott,  7 
Gray  71 ;  Gorham  v.  Moor,  197 
Mass.  522,  84  N.  E.  436;  Lewis  v. 
Mason.  109  Mass.  169;  Hathorn  v. 
King,  8  Mass.  371 ;  Hastings  v. 
Rider,  99  Mass.  622. 

Michigan.  —  Lange  v.  Wiegand, 
125  Mich.  647,  85  N.  W.  109;  Frasei- 
V.  Jennison,  42  Mich.  206,  224,  3  N. 
W.  882;  McGinnis  v.  Kempsey,  27 
Mich.  363;  McHiigh  v.  Fitzgerald, 
103  Mich.  21,  61  N.  W.  354;  Kemp- 
sey V.  McGinniss,  21  Mich.  123,  137. 

New  Hampshire.  —  Boardman  v. 
Woodman,  47  N.  H.  120,  135. 

New  Jersey.  —  Sutton  v.  Morgan. 
30  N.  J.  Eq.  629  (failure  to  call  at- 
tending physician  as  a  witness  re- 
marked upon). 

North  Carolina.  —  Cornelius  v. 
Cornelius,  52  N.  C.  (7  Jones'  L.) 
593;  Wood  V.  Sawyer,  61  N.  C. 
(Phil.   L.)    251,   276. 

Ohio.  —  Windisch  &  M.  Brew.  Co. 
V.  Opp,  17  Ohio  C.   C.  465. 

Pennsylvania.  —  Bitner  v.  Bitner, 
65  Pa.  St.  347,  362. 

Tennessee.  —  Gibson  v.  Gibson,  9 
Yerg.  329. 

Texas.  —  Trezevant  v.  Rains 
(Tex.  Civ.  App.),  25  S.  W.  1092; 
Brown  v.  Mitchell,  75  Tex.  0.  12 
S.  W.  606. 

Vermont.  —  Frary  v.  Gusha,  59 
Vt.  257,  9  Atl.  549. 

West  Virginia.  —  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  681,  8  S.  E. 
493,    2    L.    R.    A.    668    (their   testi- 


mony  is    entitled   to   great   weight). 

Wisconsin.  —  Will  of  Jenkins,  43 
Wis.'  610  (they  are  very  desirable 
if  there  is  a  conflict  in  the  testi- 
mony of  the  non-expert  witnesses). 

"A  General  Practitioner  who  has 
had  experience  in  the  various  kinds 
of  mental  cases  is  as  competent  to 
testify  to  the  sanity  or  insanity  of 
a  person  as  the  skilled  expert  who 
devotes  his  entire  time  to  the  study 
of  mental  diseases."  In  re  Dol- 
beer's  Estate,  149  Cal.  227,  86  Pac. 
695- 

Value  of  Opinion.  —  It  is  not  com- 
petent to  ask  an  expert  as  to  the 
value  of  the  opinion  of  the  phy- 
sician who  attended  the  testator. 
Lancaster  v.  Lancaster,  27  Ky.  L. 
Rep.  1 1 27.  87  S.  W.  1 137. 

Certificates  of  Physicians  who 
examined  testator  for  the  purpose 
of  his  commitment  to  an  asylum  are 
but  hearsay  and  inadmissible  in  the 
absence  of  any  showing  why  their 
testimony  was  not  taken.  Kelly  v. 
Moore,  22  App.  Cas.    (D.  C.)   9,  27. 

Witness'  Condition  at  the  time  he 
attended  the  testator  may  be  shown 
to  establish  his  incompetency  to 
judge  of  the  latter's  condition.  Sis- 
son  V.  Conger,  i  Thomp.  &  C.  (N. 
Y.)   564. 

Proof  of  Skill.  — A  physician  who 
has  no  diploma  and  was  not  grad- 
uated may  prove  his  qualifications 
by  another  physician.  Thompson  v. 
Ish,  99  Mo.  160,  179,  12  S.  W.  510, 
17  Am.   St.  Rep.  552. 

Form  of  Answer. —  An  answer  is 
not  objectionable  because  it  states 
that  the  testator  was  not  laboring 
under  a  delusion.  Stevens  v.  Leon- 
ard, 154  Ind.  67,  82,  56  N.  E.  27, 
77  Am.  St.  Rep.  446. 

42.  Hastings  v.  Rider,  99  Mass. 
622;  Lange  v.  Wiegand,  125  Mich. 
647,  85  N.  W.  109. 

43.  Lewis  V.  Mason,  109  Mass. 
169. 
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testimony,**  if  they  were  made  within  a  time  reasonably  near  to 
the  execution  of  the  will.*^ 

b.  Alienists.  —  The  opinions  of  ahenists  are  also  competent/^ 
under  some  circumstances/'^  To  qualify  an  expert  to  testify  as  to 
mental  competency  it  is  necessary  that  the  subject-matter  of  the 
inquiry  should  be  within  the  range  and  peculiar  skill  of  the  witness, 
and  that  it  should  be  one  of  which  the  ordinary  knowledge  and 
experience  of  mankind  does  not  enable  them  to  see  what  inferences 
should  be  drawn  from  the  facts.*^ 

c.  Priests.  —  A  regularly  educated  priest,  whose  preparatory 
education  qualified  him  to  pass  upon  the  mental  condition  of  com- 
municants and  whose  duty  required  him  to  do  so  in  the  administra- 
tion of  his  office,  may  give  expert  testimony  as  to  the  condition  of 
a  parishioner  whom  he  attended,  his  information  being  obtained 
from  a  preliminary  examination  made  to  ascertain  the  testator's 
mental  condition.**  But  "  the  fact  that  a  priest  administered  the 
consolations  of  religion  prove  nothing,  as  they  are  given  in  cases 
of  doubtful  consciousness  and  even  in  extremis."^^ 

d.  Nurses.  —  A  nurse  experienced  in  caring  for  the  insane  may 
testify  as  an  expert.^^ 

e.  Medical  Books.  —  Works  on  insanity  may  not  be  read  from 
to  the  jury.^^ 

f.  Ability  To  Detect  Insanity. — An  expert  who  has  conversed 
with  the  testator  at  different  times  and  testified  that  his  manner 

44.  Jones  v.  Collins,  94  Md.  403,  case  is  so  obscure  or  so  manifestly 
413,  51  Atl.  398  (three  office  pre-  depending  on  scientific  phenomena 
scnptions)  ;  Safe  Deposit  &  Tr.  Co.  tl^at  neither  judge  nor  jury  can, 
7^  Berry,  93  Md.  560,  49  Atl.  401;  without  technical  aid,  draw  an  ac- 
Hastmgs  v.  Kider,  99  Mass.  022.  ^            1     •        ^          ^1 

45.  Remoteness. -Cross-examin-  ^'^"^^^  conclusion  from  them,  expert 
ation  concerning  treatment  for  testimony  may  be  received.  Berry 
physical  ailments  eight  and  eleven  ^-  Safe  Deposit  &  Tr.  Co.,  96  Md. 
years    before    the    will    and    codicil  4S»  62,  53  Atl.  720. 

were  executed  relates  to  a  period  too  48.     Berry   v.    Safe     Deposit     Co., 

remote.     In  re   Morse's    Estate,    146  96   Md.  45,   60,   53   Atl.   720. 

Mich.  463,  109  N.  W.  858.  49.    Estate    of    Toomes,    54    Cal. 

46.  Garrus  v.  Davis,  234  111.  236,  .S09. 

84  N.  E.  924;  Bever  v.  Spangler,  93  50.     Godden     v.     Burke,     35     La. 

Iowa  576,  60s,  61  N.  W.   1072;  Ray  Ann.   160. 

V.  Ray,  98  N.   C.  566,  4  S.  E.   526;  A  chaplain  who  has  regularly  vis- 

Fairchild   v.    Bascom,   35   Vt.   398.  ited    institutions    for    the    insane    is 

47.  Contingencies  Affecting  Ex-  not  necessarily  an  expert.  Ledwith 
pert  Testimony.  _  First.  If  the  facts  v.  Claffey.  18  App.  Div.  115,  45  N. 
are  such,  in  the  opinion  of  the  court,  Y.  Supp.  612. 

as  to  fully  warrant  an  inference  of  51.     In  re  Goodwin,  95  App.  Div. 

capacity,    experts   will   not   be  heard  183,  88  N.  Y.   Supp.  734;   Foster  v. 

to  testify   to   an  opposite   inference.  Dickerson,  64  Vt.  233,  246,  24   Atl. 

Second.     If  the  facts   fully  warrant  253. 

the    inference   of   incapacity   an   ex-  52.    Fraser  v.  Jennison,  42  Mich, 

pert  is  not  needed.     Third.     If  the  206,  3  N.  W.  882. 
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did  not  indicate  impairment  of  mind,  may  testify  as  to  his  ability  to 
have  discovered  insanity  if  it  existed. ^^ 

g.  Basis  for  Opinions. —  (1.)  Hypothetical  Case.  —  If  the  witness 
has  not  seen  the  testator  his  opinion  may  be  based  on  a  hypo- 
thetical case  embodying,  as  near  as  may  be,  the  facts  in  the  instant 
case.'^* 

(2.)  The  Will.  —  After  a  full  statement  of  the  symptoms  of  arterio- 
sclerosis of  the  brain  and  of  its  effect  'upon  testable  capacity,  the 
court  may,  in  its  discretion,  decline  to  allow  medical  experts  to 
take  the  will  and  explain  therefrom  the  evidences  that  testator  was 
suffering  from  that  disease.^^ 

(3.)  Handwriting.  —  An  expert  may  show  that  handwriting  is  a 
test  known  to  the  profession  in  cases  of  insanity.^^ 

(4.)  Change  of  Purpose,  —  Change  of  testamentary  purpose  by  a 
testator  is  not  a  basis  upon  which  experts  may  rest  an  opinion  as 
to  his  competency.^'^ 

h.  Scope  of  Testimony.  —  (1.)  Effect  of  Disease.  ■ —  The  attending 
physician  may  testify  to  the  effect  of  disease  upon  the  mind  of  his 
I)atient^*  at  a  certain  time  before  death  if  he  is  shown  to  have 
special  knowledge  and  skill  of  the  effect  of  the  disease  with  which 
testator  was  afflicted,^^  and  as  to  the  duration  of  a  nervous  shock 
sustained  by  a  fall.*'"  And  if  unconsciousness  at  a  particular  time 
has  been  shown  may  say  whether  or  not  persons  similarly  diseased 
ever  rally  and  regain  consciousness  and  intelligence.®^ 

(2.)  Addiction  to  Habit.  —  Experts  may  testify  whether  the  symp- 
toms exhibited  by  a  person  addicted  to  a  secret  habit  are  such  as 
to  enable  a  physician  to  judge  of  the  fact,  in  which  event  opinions 
as  to  the  effect  of  indulgence  in  the  habit  are  competent.®^ 

(3.)  Nature  of  Malady.  —  The  distinctive  peculiarities  of  a  diseased 
mind  as  affected  by  different  ailments  may  be  shown,  and  the  na- 
ture of  the  affection  in  question  testified  to.®^ 

53.  Foster  v.  Dickerson,  64  Vt.  56.  Entwistle  v.  Meikle,  180  111.  9, 
233,   246,  24  Atl.  253.  25,  54  N.  E.  217. 

54.  Schneider  v.  Manning,  121  57.  Nelson's  Will,  39  Minn.  204, 
111.   376,   387,    12   N.    E.   267;    Fair-  39  N.  W.  143. 

child  V.  Bascom,  35  Vt.  398.  58.    In  re  Jones'  Estate,  130  Iowa 

55.  Henning  v.  Stevenson,  26  Ky.       ^7'  ^°^  N.  W   610;  In  re  Estate  of 

L.   Rep.   159,  80  S.   W.    1135.   "Bad       ^"la'^^J'.^^^J'^  ^^-  ^^\    ,,  V. 
^     ^-  ,  •    •         r      ,  ,  59.    Fairchild  v.  Bascomb,  35  Vt. 

punctuation  or  the  omission  of  a  let-       „  g 

ter    here    and    there,    or   badly    con-  eo.     Berry  v.  Safe  Deposit  Co.,  96 

structed    sentences   are   not   confined  Md.  45,  64,  53  Atl.  720. 

to    people    who    are    suffering    with  61.     Struth   v.     Decker,     100    Md. 

sclerosis  of  the  brain,  and,  therefore,  368,  59  Atl.  ^27. 

what    the    writing    really    indicated  62.     Buxton  v.   Emery,    139   Mich. 

was    to    be    determined,    not    alone  341,  102  N.  W.  948. 

from     expert    testimony,    but     from  63.     Swygart  v.  Willard,   166  Ind. 

common  experience."  25,  76  N.  E.  755. 
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(4.)  Cause  of  Suicide.  —  An  expert  may  give  an  opinion  as  to  what 
the  commission  of  suicide  would  indicate  as  to  sanity.^* 

(5.)  Insanity  of  Relatives.  —  An  expert  may  properly  consider  the 
mental  condition  of  near  relatives  of  the  testator.*'^ 

i.  Hypothetical  Questions.  —  (1.)  Necessity  and  Form.—  Such  ques- 
tions are  necessary.  It  is  improper  to  ask  the  witness  to  assume 
the  function  of  the  jury  and,  in  view  of  the  whole  evidence,  pass 
upon  the  issue  or  the '  credibility  of  the  testimony ,^^  or  the  pre- 
ponderance of  that  which  is  sharply  conflicting.^'^ 

(2.)  Must  Rest  on  the  Evidence.  —  The  hypothesis  on  which  a  ques- 
tion rests  must  be  derived  from  the  evidence.**^ 

(3.)  Assumption  That  Testimony  Is  True.  —  A  question  may  be  based 
on  the  hypothesis  that  all  the  facts  testified  to  by  a  witness  or_  wit- 
nesses named  are  true,  if  the  witness  heard  the  whole  of  his  or 
their  testimony;  but  not  otherwise.^^ 

This  Is  Not  the  Rule  if  the  witness  is  an  expert,  at  least  if  the  ques- 
tion contains  a  very  great  number  of  particulars.     The  facts  must 

be  stated  in  iV^ 

(4.)  Assumption  That  Part  of  Testimony  Is  True  and  Part  False. 
A  question  must  not  be  framed  on  the  theory  that  some  of  the 
testimony  offered  by  the  questioner  is  true  and  some  false." 


64.  Frary  v.   Gusha,   59  Vt.   257, 

9  Atl.  549-  ^       .  .... 

65.  Fraser  v.  Jennison,  42  Mich. 
206,  228,  3  N.  W.  882;  Holton  V. 
Cochran,   208   Mo.    SM,   425,    106    S. 

w.  loss- 
es. Pyle  V.  Pyle,  158  111.  289,  41 
N.  E.  999;  In  re  Chandler's  Will, 
102  Me.  72,  107,  66  Atl.  215;  Wood- 
bury V.  Obear,  7  Gray  (Mass.)  467; 
King  V.  Gilson,  206  Mo.  264,  276,  104 
S.  W.  52;  Kerr  v.  Lunsford,  31  W. 
Va.  659,  673.  8  S.  E.  493.  2  L.  R.  A. 
668;  McMechen  v.  McMechcn,  17  W. 
Va.   683,   694. 

67.  Fairchild  v.  Bascomb,  35  Vt. 
398. 

68.  Prather  v.  McClelland  (Tex. 
Civ.  App.),  26  S.  W.  657,  76  Tex. 
574.  13  S.  W.  543- 

Facts  Not  Established Questions 

which  state  facts  not  established 
should  be  rejected  rather  than  sub- 
mit to  the  jury  the  question  what 
facts  were  material  in  securing  the 
witness'  testimony.  Stutsman  v. 
Sharpless,  125  Iowa  335,  loi  N.  W. 
105. 

69.  Schneider  v.  Manning,  121  111. 
376.  387,  12  N.  E.  267;  Kempsey  v. 
McGinnis,  21  Mich.   123,  138;  Yard- 
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ley  V.  Cuthbertson,  108  Pa.  St.  395. 
450,  I  Atl.  765,  56  Am.  Rep.  218; 
Foster  v.  Dickerson,  64  Vt.  233,  256, 
24  Atl.  253. 

70.  Barber's  Appeal,  63  Conn.  393, 
408,  27  Atl.  973,  22  L.  R.  A.  90; 
Will  of  Snelling,  136  N.  Y.  515,  32 
N.  E.  1006. 

Reason — Where  a  very  great 
number  of  particulars  are  enunciated, 
many  more  than  any  witness  of  nor- 
mal capacity  could  be  presumed  to 
remember  and  keep  distinctly  in 
mind,  the  putting  into  such  a  ques- 
tion, bodily,  the  evidence  of  another 
witness,  to  be  considered  in  connec- 
tion with  other  facts  and  proposi- 
tions, is  objectionable  and  unneces- 
sary. It  is  impossible  for  those  inter- 
ested in  the  answer  to  know  the 
result  of  the  mental  process  by  which 
the  witness  made  the  required  con- 
nection, what  portions  of  the  evi- 
dence of  the  other  witness  he  thus 
used,  and  in  what  way  and  to  what 
extent  it  contributed  to  the  answer 
given.  Barber's  Appeal,  63  Conn. 
393,  408,  27  Atl.  973,  22  L.  R.  A. 
90. 

71.  Prentis  v.  Bates,  88  Mich.  567, 
589,  50  N.  W.  637. 
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(5.)  ra<3t  in  Issue  Must  Not  Be  Assumed.  —  A  question  must  not 
assume  as  proved  the  very  fact  in  issue.^- 

(6.)  Records  of  Asylum.  —  A  hypothetical  question  may  not  be  based 
on  the  records  of  an  asyUim  unless  the  witness  knows  the  methods 
employed  in  keeping  them  at  the  time  in  question,"  nor  on  the 
evidence  of  the  record  thereof  on  the  theory  that  if  certain  things 
were  true  they  would  have  been  entered  therein.'^* 

(7.)  Nature  of  Assumed  Facts.  —  If  the  purpose  is  to  show  incom- 
petency the  assumed  facts  must  be  ^uch  as  to  tend  to  show,  m 
connection  with  other  facts,  that  testator  was  incompetent.'''^  Facts 
may  be  assumed  in  accordance  with  the  theory  of  counsel  if  based 
on  testimony  which  tends  to  prove  them,  though  the  facts  may  not 
have  had  a  direct  tendency  to  show  insanity,  they  bemg  a  part  of 
the  testator's  history.^"  And  the  evidence  of  the  facts  assumed 
must  be  legally  sufficient  to  be  submitted  to  the  jury." 

(8.)  Scope  of  Question.  —  The  question  may  cover  the  whole  evi- 
dence or  any  part  of  it,  though  the  facts  are  controverted,  if  there 
is  any  evidence  tending  to  sustain  them.^»  It  may  direct  attention 
to  facts  claimed  to  show  sanity  and  call  for  an  opinion  as  to  whether 
they,  in  connection  with  contrary  testimony,  are  inconsistent  with 
the  claim  of  insanity.^^    All  the  evidence  need  not  be  embodied, 


72.  Safe  Deposit  &  Tr.  Co.  v. 
Berry,  93  Md.  560,  49  Atl.  401  • 

73.  Prentis  v.  Bates,  93  Mich.  234, 
53  N.  W.  153,  17  L.  R-  A.  494. 

74.  Prentis    v.    Bates,    88    Mich. 

567,  585,  50  N.  W.  637. 

75.  Prentis  v.  Bates,  88  Mich.  567, 
588,  50  N.  W.  637. 

76.  Bever  v.  Spangler.  93  Iowa 
576,  61  N.  W.  1072;  Meeker  v. 
Meeker.  74  Iowa  352,  37  N.  W.  773^ 
7  Am.  St.  Rep.  489;  In  re  Will  of 
Norman,  72  Iowa  84,  33  N.  W.  374'. 
Medill  V.  Snyder,  61  Kan.  15,  58  Pac. 
962,  78  Am.  St.  Rep.  306;  Holton 
V.  Cochran,  208  Mo.  314.  424,  106  S. 
W.  1035;  Kerr  v.  Lunsford,  31  W. 
Va.  659,  672,  8  S.  E.  493.  2  L.  R.  A. 
668;  McMechen  v.  McMechen,  17 
W.  Va.  683,  696. 

Such  Questions  Are  To  Be  Con- 
strued according  to  the  usual  mean- 
ing of  the  testimony  embodied  in 
them.  In  re  Will  of  Fenton,  97 
Iowa  192,  66  N.  W.  99. 

77.  Baugher  v.  Gesell,  103  Md. 
450,  462,  63  Atl.  1078. 

78.  Taylor  v.  McClintock  (Ark.), 
112  S.  W.  405.  The  court  said: 
The  party  desiring  opinion  evidence 
from  experts  may  elicit  such  opinion 


upon  the  whole  evidence,  or  any  part 
thereof.  When  a  party  seeks  to  do 
so  it  is  the  duty  of  the  court  to  so 
control  the  form  of  the  hypothetical 
question  that  there  may  be  no  abuse 
of  his  right  to  take  the  opinions  of 
experts. 

79.  Prentis  v  Bates,  93  Mich.  234, 
q3  N.  W.  153,  17  L-  R.  A.  494- 

80.  Kirsher  v  Kirsher,  120  Iowa 
337,  94  N.  W.  846;  In  re  Seagrist's 
Will,  I  App.  Div.  61S,  37  N.  Y.  Supp. 
496. 

Facts  Which  May  Be  Fairly  Re- 
garded as  irrelevant  or  which  are 
in  dispute  need  not  be  embodied.  In 
re  Miller's  Estate,  179  Pa-  St.  645,  36 
Atl.  139,  39  L.  R-  A.  220. 

Questions  which  embody  facts  dis- 
closed by  incompetent  testimony  are 
improper.  In  re  Chandler's  Will,  102 
Me  72,  107,  66  Atl.  215;  Kelly  v. 
Kelly,  103  Md.  548,  63  Atl.  1082; 
Safe  Deposit  &  Tr.  Co.  v.  Berry, 
93  Md.  560,  49  Atl.  401 ;  King  v. 
Gilson,  191  Mo.  307,  333,  90  S.  W. 
367.  As  facts  disclosed  out  of  court 
by  the  attending  physician  to  the  con- 
sulting physician  though  the  disclos- 
ure was  made  as  part  of  the  consul- 
tation. Wetherbee  v.  Wetherbee,  38 
Vt.  454- 
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if  the  pertinent  facts  are  stated,®^  unless,  by  reason  of  the  omission, 
the  question  manifestly  fails  to  present  the  facts  stated  in  their 
just  and  true  relation  and  causes  them  to  appear  in  one  untrue 
and  unjust.®^ 

(9.)  Must  Be  Clear.  —  The  hypothesis  must  be  clearly  stated  so 
that  the  jury  may  certainly  know  upon  what  assumed  facts  the 
opinion  is  based.^^ 

(10.)  Knowledge  of  Witness.  —  A  question  is  not  to  be  excluded 
because  it  embodies  a  fact  concerning  which  the  expert  had  no 
knowledge  on  which  to  draw  an  inference.^* 

(11.)  Questions  May  Be  Varied.  —  Both  parties  are  not  required  to 
use  the  same  form  of  questions.*^ 

j.  Argumentative  Testimony.  —  Expert  testimony  argumentative 
in  form  on  the  moral  phases  of  the  testator's  conduct  toward  con- 
testant is  highly  improper  and  prejudicial.^'' 

k.  Cross-Examination.  —  A  physician  who  testifies  that  at  a  cer- 
tain time  testator  was  competent  may  not  be  asked  whether  he 
would  have  been  willing  at  that  time  to  make  a  contract  with  de- 
cedent involving  the  amount  of  his  estate.*^  An  expert  may  be 
cross-examined  on  imaginary  and  abstract  questions  which  assume 
facts  and  theories  not  based  on  the  evidence.^^ 

1.  Number  of  Witnesses. — The  court  may  limit  the  number  of 
expert  witnesses.®* 

m.  Facts  and  Circumstances.  —  In  the  great  majority  of  the 
states  a  medical  witness  need  not  state  on  direct  examination  the 
facts  and  circumstances  on  which  his  opinion  rests.  In  a  few  states 
he  may  or  must  do  so.®" 

n.  Weight  of  Testimony.  —  (1.)  Alienists.  —  The  testimony  of 
skilled  ahenists  who  have  never  seen  the  testator  and  whose  opin- 

81.  Kostelecky  v.  Scherhart,  99  206,  223,  3  N.  "W.  882  (it  is  sug- 
lowa  120,  68  N.  W.  591.  gested    that    two   on    each    side    are 

82.  Taylor  v.  McClintock  (Ark.),       sufficient). 

112  S.  W.  405   (the  hypothetical  case  90.     Louisiana.  —  Godden      v. 

must    embrace    undisputed    facts    es-  Burke,  35  La.  Ann.  160;  Chandler  v. 

sential   to  the   issue)  ;    Barber's   Ap-  Barrett,  21  La.  Ann.  58   (must  state 

peal,  63     Conn,  393,  27  Atl.  973,  22  whether  the  facts  are  within  his  per- 

L.  R.  A.  90;  Safe  Deposit  &  Tr.  Co.  sonal  knowledge). 

V.  Berry,  93  Md.  560,  49  Atl.  401.  Mary/an^. —^  Jones    v.    Collins,    94 

83.  McMechen   v.    McMechen,    17  Md.  403,  51  Atl.  398. 

W.  Va.  683,  697.  Massachusetts.  —  Dickinson  v.  Bar- 

84.  Nash  v.  Hunt,  116  Mass.  237,  ber,  9  Mass.  225;  Hathorn  v.  King,  8 
252.  Mass,    371 ;    Hastings    v.    Rider,    99 

85.  Foster    v.    Dickerson,    64    Vt.  Mass.  622. 

233,  254,  24  Atl.  253.  Michigan.  —  Kempsey    v.     McGin- 

86.  Taylor  v.  McClintock  (Ark),  niss,  21  Mich.  123,  138;  Rice  v.  Rice, 
112  S.  W.  405.  50  Mich.  448,  15  N.  W.  545. 

87.  Struth  V.  Decker,  100  Md.  368,  North  Carolina.  —  Wood  v.  Saw- 
59  Atl.  727-  yer,  61  N.  C.   (Phil.  L.)  251,  276  (if 

88.  Bever  v.  Spangler,  93  Iowa  the  reasons  are  not  good  the  opinion 
576,  608,  61   N.  W.   1072.  is  valueless). 

89.  Fraser  v.  Jennison,  42  Mich.  Tennessee.  —  Puryear  v.   Reese,  6 
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ions  rest  upon  the  recitals  in  hypothetical  questions  is  of  the  weak- 
est and  most  unsatisfactory  character.**^ 

(2.)  Speculative  Opinions.  —  Speculative  opinions  are  valueless 
where  the  condition  of  the  testator  is  established  by  other 
testimony  .'^^ 

(3.)  Character  of  Mental  Disease.  —  Expert  testimony  based  solely 
on  the  medical  state  of  a  testator's  mind,  and  ignoring  the  question 
of  its  soundness  from  a  legal  point  of  view  is  of  but  little  value 
unless  the  other  evidence  shows  that 'it  applies  to  the  latter,  be- 
cause a  mind  legally  sound  may  be  medically  unsound.  On  the 
other  hand,  a  medically  sound  mind  includes  a  legally  sound  mind.^^ 

(4.)  Contrast  Between  the  Facts  and  the  Hypothetical  Case.  —  Marked 
divergence  between  the  hypothetical  case  and  the  condition  of  the 
testator  is  cause  for  distrusting  expert  testimony.***     If  the  facts 


Coldw.  21 ;  Gibson  v.  Gibson,  g  Yerg. 

329- 

Vermont.  —  Fairchild  v.  Bascomb, 
35  Vt.  398  (may  and  ought  to  do  so). 

91.  In  re  Dolbeer's  Estate,  149 
Cal.  227,  86  Pac.  695. 

In  Trials  Before  the  Court  the 
testimony  of  experts  is  sometimes 
disregarded  because  unsafe.  Grant 
V.  Stamler.  68  N.  J.  Eq.  555.  59  Atl. 
890;  Phillips  V.  Chater,  i  Dem.  (N. 
Y.)  533,  546.  See  article  "  Expert 
AND  Opinion  Evidence,"  Vol.  V,  p. 

639. 

92.  Rankin  v.  Rankin,  61  Mo.  295. 

93.  In  re  Chandler's  Will,  102  Me. 
72,  106,  66  Atl.  215. 

94.  Arkansas.  —  Taylor  v.  Mc- 
Clintock,  112  S.  W.  405. 

California.  —  In  re  Dolbeer's  Es- 
tate, 149  Cal.  227,  86  Pac.  695  (such 
evidence,  though  given  by  skilled 
alienists,  "  is  the  weakest  and  most 
unsatisfactory  "). 

Illinois.  — ■  Bradley  v.  Palmer,  193 
111.  15,  85,  61  N.  E.  856. 

Maine.  —  In  re  Chandler's  Will, 
102  Me.  72,  no,  66  Atl.  215. 

Missouri.  —  Hamon  v.  Hamon, 
180  Mo.  685,  700,  79  S.  W.  422; 
Sayre  v.  Trustees,  192  Mo.  95,  90  S. 
W.  787;  Winn  v.  Grier,  117  S.  W. 
48. 

New  Jersey.  —  In  re  Wheaton's 
Will,  68  N.  J.  Eq.  562,  59  Atl.  886. 

Neiv  York.  —  Dickie  v.  VanVleck, 
5  Redf.  Sur.  284;  In  re  Lyddy's 
Will,  53  Hun.  629,  5  N.  Y.  Supp. 
636,  24  N.  Y.  St.  607.  aiJirming  4  N. 
Y.  Supp.  468;  In  re  Seagrist's  Will, 
I  App.  Div.  615,  37  N.  Y.  Supp.  496; 


Bristed  v.  Weeks,  5  Redf.  Sur.  529 
(The  court  said  :  "  The  opinion  of  a 
distinguished  alienist  upon  the  prob- 
able mental  condition  of  a  patient, 
years  before  such  patient  had  come 
under  his  observation,  should  be 
carefully  scrutinized  where  it  is 
avowedly  contingent  upon  the  cor- 
rectness of  hypotheses  which  have 
not  been  established  by  the  evi- 
dence"); In  re  Wilmurt's  Will,  51 
Hun  644,  4  N.  Y.  Supp.  821  (testi- 
mony in  answer  to  hypothetical  ques- 
tions is  entitled  to  little  or  no  con- 
sideration) ;  In  re  Connor's  Will,  29 
Misc.  391,  61  N.  Y.  Supp.  910;  In  re 
Nelson's  Will,  97  App.  Div.  212,  89 
N.  Y.  Supp.  865;  Heyzer  v.  Morris, 
no  App.  Div.  313,  97  N.  Y.  Supp. 
131 ;  In  re  Tifft's  Will,  55  Misc.  151, 
106  N.  Y.  Supp.  362 :  Scott  V.  Barker 
(App.  Div.),  113  N.  Y.  Supp.  695. 

Ohio.  —  Beresford  v.  Stanley,  6 
Ohio  N.  P.  38;  West  v.  Knoppen- 
berger,  4  Ohio  C.  C.  (N.  S.)  305; 
General  Convention  v.  Crocker,  7 
Ohio  C.  C.  327  (in  so  far  as  the  con- 
fidence of  the  opinion  is  affected  by 
an  unproved  fact). 

Pennsylvania.  — 'Wilson  v.  Mitchell, 
loi  Pa."  St.  495 ;  Voglesong's  Estate, 
196  Pa.  St.  194,  46  Atl.  424;  In  re 
Wright's  Estate,  202  Pa.  St.  395,  5i 
Atl.    T031. 

Wisconsin.  —  Trieloff  v.  Muellen- 
schlader,  128  Wis.  364,  107  N.  W. 
652;  Mueller  v.  Pew,  127  Wis.  288, 
106  N.  W.  840.  See  article  "  Expert 
AND  Opinion  Evidence,"  Vol.  V,  pp. 
643,  645. 

If  the  Hypothetical  ftuestions  are 
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are  not  fairly  presented  the  testimony  may  not  carry  the  question 
of  competency  to  the  jury.^^ 

(5.)  Knowledge  of  Testator.  —  The  opinions  of  experts  may  be 
given  on  such  slight  data  that  they  are  without  force  unless 
strengthened  by  their  knowledge  of  the  testator,*"^  as  where  based 
on  slight  knowledge  if  the  witness  is  unable  to  say  that  he  heard 
an  incoherent,  foolish  or  insane  remark,**^  or  if  he  had  never  seen 
the  testator  in  his  normal  condition,**^  or  based  his  opinion  upon  an 
autopsy,***  or  on  a  chart  showing  the  testator's  temperature,  respira- 
tion, etc.,  on  the  day  the  will  was  made.^ 

Where  Delusion  is  involved  the  testimony  of  experts  who  have 
examined  the  testator  is  persuasive.^ 

(6.)  Comparative  Value.  —  Testimony  based  on  hypothetical  ques- 
tions does  not  outweigh  that  of  lay  witnesses  familiar  with  the 
decedent,^  nor  proof  of  his  business  ability,*  unless  a  lucid  interval 
is  involved,^  especially  if  deduced  from  the  fact  of  subsequent  in- 
sanity,*^ the  habits  of  the  testator  in  the  use  of  intoxicants,^  or  his 


based  on  a  condition  existing  at  a 
time  considerably  subsequent  to  the 
will  the  weight  of  the  testimony  is 
thereby  lessened,  the  testator's  dis- 
ease being  of  a  progressive  nature. 
Dickie  v.  VanVleck,  5  Redf.  Sur. 
(N.  Y.)  284. 

Much  depends  upon  the  extent  to 
which  isolated  incidents  in  the  life 
of  the  testator  are  supplemented  in 
the  hypothetical  questions  by  a  state- 
ment of  his  general  character,  con- 
duct and  habits.  Dickie  v.  Van- 
Vleck, 5  Redf.  Sur.  (N.  Y.)  284; 
Potter  V.  M'Alpine,  3  Dem.  (N.  Y.) 
108,  121. 

95.  Dobie  v.  Armstrong,  27  App. 
Div.  520,  50  N.  Y.  Supp.  801,  i6d  N. 
Y.  584,  55  N.  E.  302;  Hawke  v. 
Hawke,  82  Hun  439,  31  N.  Y.  Supp. 
968,  146  N.  Y.  366,  41   N.  E.  89. 

96.  In  re  Kearney's  Will,  69  App. 
Div.  481,  74  N.  Y.  Supp.  1045  (on 
the  signature  to  the  will  which  testa- 
tor was  assisted  in  making)  ;  Rich- 
mond's Estate,  206  Pa.  St.  219,  55 
Atl.  970  (hypothetical  case  based  on 
disputed  facts)  ;  Draper's  Estate, 
215  Pa._  St.  314,  64  Atl.  520  (facts 
stated  in  asylum  records,  the  un- 
natural character  of  the  will  and  al- 
leged forgetfulness). 

97.  In  re  Cox's  Estate,  167  Pa.  St. 
501,  31  Atl.  747. 

98.  In  re  Hewitt's  Will,  31  Misc. 
81,  64  N.  Y.  Supp.  57T. 
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99.  In  re  Hewitt's  Will,  31  Misc. 
81,  64  N.  Y.  Supp.  571. 

1.  In  re  Nelson's  Will,  97  App. 
Div.  212,  89  N.  Y.  Supp.  865. 

2.  In  re  Long's  Will,  43  Misc.  560, 
89  N.  Y.   SuDp.  555- 

3.  Rutherford  v.  Morris,  77  111. 
397  (upon  the  question  whether  a 
disease  at  a  given  time  had  reached 
such  a  stage  that  the  subject  of  it 
was  incompetent,  the  opinion  of  his 
neighbors,  if  men  of  good  common 
sense,  would  be  worth  more  than 
that  of  all  the  experts  in  the  coun- 
try) ;  Heyzer  v.  Morris,  no  App. 
Div.  313.  97  N.  Y.  Supp.  131 ;  Moore 
V.  Caldwell,  6  Ohio  C.  C.  (N.  S.) 
484.  See  article  "  Expert  and  Opin- 
ion Evidence,"  Vol.  V,  p.  643. 

4.  In  re  Wheaton's  Will,  68  N.  J. 
Eq.  562,  59  Atl.  886;  Ivison  v.  Ivi- 
son,  80  App.  Div.  599,  80  N.  Y.  Supp. 
loir ;  Scott  v.  Barker  (App.  Div.), 
113  N.  Y.  Supp.  69s;  In  re  Wright's 
Estate,  202  Pa.  St.  395,  51  Atl.  1031. 

5.  If  no  question  of  a  lucid  inter- 
val is  involved  and  experts  have  ex- 
amined the  testator  their  testimony 
will  outweigh  that  of  lay  witnesses 
based  on  discussions  of  small  busi- 
ness matters  with  him.  Hartley  v. 
Lord.  38  Wash.  221,  80  Pac.  433. 

6.  In  re  Lawrence's  Will,  27  Misc. 
473,  =59  N.  Y.  Supp.  174,  48  App.  Div. 
83.  62  N.  Y.  Supp.  673. 

7.  Hagan  v.  Sone.  68  App.  Div. 
60.  74  N.  Y.  Supp.  109. 
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religious  belief.^  An  opinion  as  to  testator's  condition  at  a  time 
previous  to  a  personal  examination  is  not  convincing  as  against  the 
knowledge  of  lay  witnesses/  The  testimony  of  the  attesting  wit- 
nesses is  more  convincing  than  that  given  in  answer  to  hypothetical 
questions/"  or  that  based  on  an  examination  of  the  testator  three 
days  before  the  will  was  made,  the  case  being  one  of  mere  feeble- 
ness of  mind,  with  a  gradual  tendency  to  grow  worse." 

(7.)  Attending  Physicians.  —  The  testimony  of  attending  physicians 
is  entitled  to  great  and  peculiar  weight.^-  It  may  overcome  testi- 
mony of  lay  witnesses  if  based  on  personal  observation  and  knowl- 


8.  Owen  v.  Crumbaugh,  228  111. 
380,  81  N.  E.  1044,  119  Am.  St.  Rep. 
442. 

9.  Buchanan  .v.  Belsey,  65  App. 
Div.  58,  72  N.  Y.  Supp.  601. 

10.  Bradley  v.  Palmer,  193  111.  15, 
84,  61  N.  E.  856;  In  re  Connor's 
Will,  29  Misc.  391,  61  N.  Y.  Supp. 
910. 

Weight  as  Compared  With  Testi- 
mony of  Alienist Where  there  is 

a  conflict  between  expert  testimony 
and  the  testimony  of  subscribing 
witnesses,  especially  where  one  of 
them  is  a  practicing  physician  with 
unusual  opportunities  for  diagnosis, 
examination  and  observation,  their 
evidence  should  prevail  over  that  of 
the  alienist.  In  re  Tifft's  Will,  55 
Misc.  151,  106  N.  Y.  Supp.  362,  citing 
Matter  of  Connor's  Will,  29  Misc 
.391,  61  N.  Y.  Supp.  910;  Philips  V. 
Philips,  77  App.  Div.  113,  78  N.  Y. 
Supp.  lOOI. 

11.  Swinfen  v.  Swinfen,  27  Beav. 
(Eng.)  148,  160  (the  greater  weight 
was  given  to  the  testimony  of  the 
greater  number  who  had  more  fre- 
quent opportunities  of  seeing  the 
testator). 

12.  Mullen  v.  Johnson  (Ala.),  47 
So.  584  (especially  if  incompetency  is 
alleged  to  have  resulted  from  the 
use  of  medicine)  ;  Cornelius  v  Cor- 
nelius, 52  N.  C.  (7  Jones'  L.)  593; 
Cardwell's  Estate,  10  Pa.  Co.  Ct. 
318;  Parramore  v.  Taylor,  11  Gratt. 
(Va.)  220;  Cheatham  v.  Hatcher, 
30  Gratt.  (Va.)  56.  23  Am.  Rep. 
650;  Burton  7l  Scott,  3  Rand.  (Va.) 
399;  Richardson  v.  Moore,  30  Wash 
406,  71  Pac.  18. 

Relative  Weight  of  General  Prac- 
titioners' and  Specialists'  Opinions, 
Those  who  have  been  accustomed  to 

24 


try    issues    involving    the    sanity    of 
testators,    their    capacity    to     make 
wills,   will  have  observed  that   in  a 
large  proportion  of  the  cases  the  al- 
leged want  of  capacity  is  in  the  in- 
firmity and  decay  of  the  faculties,  re- 
sulting from  old  age,   or  the  weak- 
ness   and  prostration  of   disease,   or 
from  the  two  combined.     The  cases 
of   distinct    delusion   are   quite    rare 
and    exceptional.      The    far    greater 
number  of  issues  as  to  sanity  there- 
fore  fall   within   the  ordinary   range 
of  a  physician's  practice.     A  physi- 
cian     of      large      experience      could 
scarcely  be  found  who  had  not  been 
often  called  to  consider  and  form  an 
opinion  upon  the  capacity  of  his  pa- 
tients to  make  wills.     Supposing  the 
question  was  as  to  the  gradual   de- 
cay of  the  faculties  from  disease  or 
old  age,  one  cannot  but  see  that  the 
opinion  of  an  intelligent  family  phy- 
sician, familiar  with  his  patient's  in- 
firmities,    and     watching     them     at 
every  stage  of  their  progress,  would 
and  should  have  far  greater  weight 
with  a  jury  than  that  of  any  number 
of  physicians  who  had  made  insan- 
ity  a    special    study,    but    who    were 
called  to  give  an  opinion  upon  what 
is  always,  and  necessarily,  an  imper- 
fect statement  of  the  facts  and  symp- 
toms. ^  Or,  if  the  case  were  one  of 
an    original    defective    capacity,    the 
judgment    and    opinion    of    the    old 
family  physician     would     be     worth 
more    than    that    of   the    masters    of 
the    science    of    insanity,    who    can 
have  but  a  fragment  of  his  history. 
Baxter   v.    Abbott,   7    Gray    (Mass.') 
7T.  and  see  In  re  Blakely's  Will,  48 
Wis.   294,   4    N.    W.   337;    Harrison 
V.  Rowan,  3  Wash.  C.  C.  580.  11  Fed. 
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edge/^  or  that  of  experts  based  on  hypothetical  questions  ;^*  but  not 
that  of  an  uncontradicted  witness  as  to  what  testator  actually  did 
in  connection  with  the  preparation  of  the  will/^  or  that  afforded 
by  proof  of  success  in  business  matters.^^  It  has  been  held  to  be 
more  convincing  than  the  testimony  of  the  attesting  witness/^ 
though  there  is  disagreement  on  this  point.^^  It  may  be  affected 
by  the  opportunities  of  the  witness  to  observe  the  testator  within 
a  reasonable  time  prior  to  the  making  of  the  will.^''  It  is  valueless 
if  based  exclusively  on  the  fact  that  the  estate  was  disposed  of 
otherwise  than  in  accordance  with  the  testator's  recently  expressed 
intentions.-*^  The  nature  of  the  disease  may  materially  affect  the 
weight  of  medical  testimony .^^     If  it  is  based  solely  upon  the  nature 


Cas.    No.    6,141,    and    Kirkwood    v. 
Gordon,  7  Rich.  L.    (S.   C.)    474- 

13.  Meeker  v.  Meeker,  74  Iowa 
352,  37  N.  W.  773,  7  Am.  St.  Rep. 
489;  Blake  v.  Rourke,  74  Iowa  519, 
38  N.  W.  392;  Ward  v.  Brown,  53 
W.  Va.  227,  256,  44  S.  E.  488. 

Relative  Weight  of  Expert  and 
Non-Expert  Opinions The  testi- 
mony of  experienced  medical  men  is 
entitled  to  more  weight  than  that  of 
unprofessional  witnesses  where  the 
former  have  made  a  personal  exam- 
ination of  the  decedent.  Meeker  v. 
Meeker,  74  Iowa  352,  37  N.  W.  773, 
7  Am.  St.  Rep.  489;  Blake  v. 
Rourke,  74  Iowa  519,  38  N.  W.  392. 
But  only  where  the  testimony  is 
based  upon  such  examination.  Ward 
V.  Brown,  53  W.  Va.  227,  256.  44  S. 
E.  488,  explaining  Jarrett  v.  Jarrett, 
II  W.  Va.  584;  Kerr  v.  Lunsford,  31 
W.  Va.  659,  8  S.  E.  493,  2  L.  R.  A. 
668,  and  Nicholas  v.  Kershner,  20  W. 
Va.   255. 

14.  Heyzer  v.  Morris,  no  App. 
Div.  313,  97  N.  Y.  Supp.  131. 

15.  Brock  V.  Luckett,  4  How. 
(Miss.)  459;  In  re  Pickett's  Will, 
49  Or.  127,  89  Pac.  377. 

16.  Aitken  v.  McMeckan,  L.  R. 
(1895)  App.  Cas.  310;  Home  of  the 
Aged  V.  Bantz,  107  Md.  543,  69  Atl. 
376;  VanRiper  v.  VanRiper,  69  N. 
J.  Eq.  463,  59  Atl.  244;  Mueller  v. 
Pew,   127  Wis.  288,   106  N.   W.  840. 

17.  Gray  v.  Rumrill,  loi  Va.  507, 
44  S.  E.  697. 

18.  VanRiper  v.  VanRiper,  69 
N.  J.  Eq.  463,  59  Atl.  244;  Palmer's 
Estate,  219  Pa.  St.  303,  68  Atl.  710. 

It  Cannot  Prevail  against  that  of 
witnesses  present  when  the  will  was 
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executed,  if  based  upon  anterior  ob- 
servations. In  re  Connor's  Will,  55 
Hun  606,  7  N.  Y.  Supp.  855,  124  N. 
Y.  663,  27  N.  E.  413  (no  opinion) ; 
In  re  Seagrist's  Will,  27  N.  Y.  Supp. 
496,  I  App.  Div.  615. 

19.  Hall  V.  Perry.  87  Me.  569,  33 
Atl.  160,  47  Am.  St.  Rep.  352. 

20.  Masseth  v.  Masseth,  213  Pa. 
St.  434,  62  Atl.  1076. 

21.  Rule   Affected  by   Nature   of 

Disease In  cases  of  senile  dementia 

the  testimony  of  those  surrounding 
the  testator  may  outweigh  that  of 
the  attending  phvsician.  In  re  Wen- 
del's  Will,  43  Misc.  571,  89  N.  Y. 
Supp.  543. 

As  to  Competency,  there  being  no 
issue  as  to  sanity,  the  opinion  of  a 
medical  man  is  no  weightier  than 
that  of  a  layman,  their  opportunities 
for  observation  being  equal.  The 
former  should  not  be  permitted  to 
testify  that  it  was  the  duty  of  a  phy- 
sician to  examine  into  the  mental 
condition  of  a  patient.  Maynard  v. 
Vinton,  59  Mich.  139,  154,  26  N.  W. 
401. 

Sir  John  Romilly,  Master  of  the 
Rolls,  said :  "  I  know  not  that,  in  a 
mere  question  of  testing  the  capacity 
of  a  decaying  intellect  to  do  any  par- 
ticular act,  a  medical  man  would 
much  more  than  any  other  man  be 
competent  to  form  a  correct  opinion. 
Some  previous  acquaintance  with  the 
person  examined  would  seem  to  be 
a  very  necessary  ingredient  in  coming 
to  an  accurate  conclusion  in  such  a 
matter;  where  any  doubt  about  it 
exists,  it  may  well  be  that  the  habits 
and  dispositions  of  a  man  may  tend 
to  produce  a  belief  that  he  is   in  a 


WILLS. 


371 


of  the  disease  with  which  the  testator  was  afflicted,  and  without 
regard  to  his  conduct  or  speech,  it  is  not  convincing." 

(8.)  Trained  Nurse.  —  The  testimony  of  the  trained  nurse  who 
cared  for  the  testator  is  entitled  to  weight.-'' 

(P.)  Testimony  Must  Be  Unequivocal.  —  Equivocal  and  ambiguous 
testimony  is  not  convincing.-* 

(10.)  Question  for  the  Jury.  ^  The  jury  must  determme  the  weight 
of  expert  testimony  in  its  relation  to  all  the  evidence  and  circum- 
stances.-^    It  is  not  conclusive.-*^ 


state  of  fatuity  when,  in  truth,  he 
is  not  so.  If  a  man  remain  per- 
fectly silent  to  all  questions  put  to 
him  it  may  be  very  difficult  to  ascer- 
tain whether  this  arises  from  an 
incapacity  to  understand  the  ques- 
tions or  to  a  sulky  determination  to 
answer  nothing.  Even  the  answers 
given  may  be  tinctured  with  the  same 
disposition,  and  bear  the  appearance 
of  foolish  or  senseless  words  when 
intended  only  to  signify  a  surly  dis- 
like to  be  questioned.  .  .  .  The 
nature  of  the  subject  necessarily 
makes  the  evidence  as  to  incapacity 
much  less  trustworthy  than  the  evi- 
dence as  to  capacity.  A  physician  who 
visits  a  patient  several  times  may  say 
with  perfect  truth,  I  never  saw  a 
sign  of  intellect  about  him,  and 
therefore  I  infer  that  he  had  none; 
still,  he  may  be  mistaken,  though  he 
speaks  perfect  truth ;  but,  on  the 
other  hand,  if  a  person  visits  a  pa- 
tient and  swears  that  he  made  ra- 
tional answers  to  questions  and  gave 
clear  and  distinct  marks  of  his 
capacity,  he  cannot  be  mistaken.  It 
is  the  distinction  of  proving  a  nega- 
tive in  opposition  to  an  affirmative." 
Swinfen  v.  Swinfen,  27  Beav.  (Eng.) 
148,  162. 

The  Facts  and  Circumstances  de- 
tailed by  the  physician  as  a  subscrib- 
ing witness  may  impeach  his  profes- 
sional opinion.  Trieloff  v.  Muellen- 
schlader,  128  Wis.  364,  107  N.  W. 
652. 

22.  Horner  v.  Buckingham,  103 
Md.  556,  64  Atl.  41.  The  court 
said :  "  The  tendency  to  mental  in- 
firmity cannot  per  se  prove  the  in- 
firmity. It  must  be  shown  by  facts. 
If  a  person  has  always  shown 
through  many  years  a  high  degree 
of  mental  soundness,  in  fact  through 
his  entire  life,  a  jury  ought  not  to 


be  permitted  to  pronounce  him  in- 
sane merely  because  a  medical  ex- 
pert can  be  found  who  will  testify 
that  he  is  affected  with  a  disease 
that  will  eventually  produce  in- 
sanity, without  other  facts  being 
shown  that  tend  to  prove  that  his 
speech  or  conduct  is  such  as  reas- 
onably warrant  the  conclusion  that 
such  ooint  has  actually  been 
reached."  See  In  re  Wendel's  Will, 
43  Misc.  571,  89  _N.  Y.  Supp.  543. 

The  same  consideration  applies  to 
medical  men  sent  to  examine  the 
testator  for  the  purpose  of  qualify- 
ing them  to  testify.  Englert  v. 
Englert,  193  Pa.  St.  326,  47  Atl.  940, 
82  Am.   St.   Rep.  808. 

It  has  been  made  the  occasion  of 
judicial  observation  that  the  conver- 
sation between  the  witness  and  his 
patient  had  no  relation  to  business 
matters.  In  re  Lenhart's  Estate, 
199  Pa.  St.  618,  49  Atl.  305.  See 
Horner  v.  Buckingham,  103  Md.  556, 
64  Atl.  41. 

23.  Mullen  v.  Johnson  (Ala.), 
47  So.  584;  In  re  Goodwin's  Will, 
95  App.  Div.  183,  88  N.  Y.  Supp. 
734. 

24.  Gesell  v.  Baugher,  100  Md. 
677,  60  Atl.  481 ;  In  re  Palmer's  Es- 
tate, 219   Pa.   St.  303,  68  Atl.  710. 

Inconsistency  and  Doubt  in  giving 
testimony  and  the  facts  stated  may 
be  more  convincing  than  the  opinion. 
Chappell    V.    Trent,    90   Va.    849,    19 

S.    E.   314. 
Mere   Hesitancy   in   Testifying   is 

not  to  be  regarded  as  evidence  of 
the  falsity  of  the  answer.  In  re 
Donohue's  Will,  97  App.  Div.  205, 
89  N.  Y.  Supp.  871. 

25.  Maynard  v.  Vinton,  59  Mich. 
139,  154,  26  N.  W.  401,  60  Am.  Rep. 
276;  Ward  V.  Brown,  53  W.  Va. 
227,    257,    44    S.    E.    488. 

26.  Chandler  v.  Barrett,  21  La. 
Ann.  58. 
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B.  Of  Non-Experts.  —  Facts  and  Circumstances  Must  Be 
Given.  —  The  opinions  of  lay  witnesses  who  have  not  attested  the 
will,  as  to  the  mental  condition  of  a  testator,  if  competent  are  so 
only  when  preceded  by  a  statement  of  the  facts  and  circumstances 
on  which  they  are  based,  "  and  should  only  be  given  by  those  whose 
long  intimacy  and  familiar  and  frequent  intercourse  with  the  de- 
ceased peculiarly  enable  them  to  observe  any  mental  aberration  on 
his  part."-^     Objections  to  such  testimony  because  the  facts  are  not 


27.  England.  —  Lowe  v.  JoUiffe, 
I  W.  Black.  365 ;  Dow  v.  Clark,  3 
Addams  Ecc.  79;  Wheeler  v.  Alner- 
son,  3  Hagg.  Ecc.  574;  Tatham  v. 
Wright.  2  Russ.  &  M.  i  (testimony 
received    without    objection). 

United  States.  —  Harrison  v. 
Rowan,  3  Wash.  C.  C.  580,  11  Fed. 
Cas.    No.   6,141. 

Alabama.  —  Roberts  v.  Trawick, 
13  Ala.  68,  85 ;  Murphree  v.  Senn, 
107  Ala.  424,  :8  So.  264;  Hodge  v. 
Rainbow,  45  So.  678;  Moore  v. 
Spier,  80  Ala.  129;  Florey  v.  Florey, 
24  Ala.  241 ;  Fountain  v.  Brown.  38 
Ala.  72;  Bulger  v.  Ross,  98  Ala. 
267,  12  So.  803;  Stubbs  V.  Houston, 
33  Ala.  555  (disapproving  contrary 
expressions  in  ]\IcCurry  v.  Hooper, 
12  Ala.  823)  ;  Johnson  v.  Arm- 
strong, 97  Ala.  731,  12  So.  72;  Bow- 
ling V.  Bowling,  8  Ala.  538;  Bur- 
ney  v.  Torrey,  lOO  Ala.  157,  14  So. 
685,    46   Am.    St.    Rep.    33. 

Arkansas.  —  Kelly  v.  McGuire,  15 
Ark.  555,  601 ;  Abraham  v.  Wilkins, 
17  Ark.  292,  322. 

California.  —  In  re  Dolbeer's  Es- 
tate, 149  Cal.  227,  86  Pac.  695; 
Huyck  V.  Rennie,  151  Cal.  411,  90 
Pac.  929;  In  re  Carpenter,  79  Cal. 
382,  21  Pac.  835 ;  Estate  of  Toomes, 
54  Cal.  509;  Estate  of  Brooks,  54 
Cal.  471 ;  Estate  of  Keegan,  139 
Cal.  123,  72  Pac.  828;  Estate  of 
Dougherty,  139  Cal.  10,  72  Pac.  358. 

Connecticut.  —  Dunham's  Appeal, 
27  Conn.  192;  Shanley's  Appeal,  62 
Conn.  325,  25  Atl.  245 ;  Richmond's 
Appeal,  59  Conn.  226,  22  Atl.  82, 
21  Am.  St.  Rep.  85 ;  Kimberly's  Ap- 
peal, 68  Conn.  428,  36  Atl.  847,  57 
Am.   St.   Rep.   loi.  37  L.  R.  A.  261. 

Delazvare.  —  Lodge  z'.  Lodge's 
Will,  2  Houst.  418;  Jamison  v.  Jami- 
son's Will,  3  Houst.  108,  121  ;  Steele 
V.  Helm,  2  Marv.  237,  43  Atl.  153; 
Pritchard  v.  Henderson,  3  Penne. 
128,  50  Atl.  217 ;  Duffield  v.  Morris, 
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2  Har.  375 ;  Ethridge  v.  Bennett,  9 
Houst.    295,    31    Atl.    813. 

District  of  Columbia. — Turner  v. 
American  Security  &  T.  Co.,  29 
App.  Cas.  460. 

Georgia.  —  Slaughter  v.  Heath, 
127  Ga.  747,  57  S.  E.  69;  Brown  v. 
McBride,  129  Ga.  92,  58  S.  E.  702; 
Credille  v.  Credille,  131  Ga.  40,  61 
S.  E.   1042. 

Illinois.  —  Trubey  v.  Richardson, 
224  111.  136.  7Q  S.  E.  592;  Baker  v. 
Baker,  202  111.  59S,  67  S.  E.  410; 
Taylor  v.  Pegram,  151  111.  106,  37 
N.  E.  837;  Roe  V.  Taylor,  45  111. 
485;  Craig  V.  Southard,  148  111.  37, 
35  N.  E.  361 ;  Ring  v.  Lawless,  190 
III.  520,  60  N.  E.  881;  Keithley  v. 
Stafford,  126  111.  507,  18  N.  E.  74°; 
Snell  V.  Weldon,  239  111.  279,  87 
N.   E.    1022. 

Indiana.  —  Brackney  v.  Fogle,  156 
Ind.  535,  60  N.  E.  303;  Swygart  v. 
Willard,  166  Ind.  25,  76  N.  E.  755; 
Burkhart  v.  Gladish,  123  Ind.  337, 
24  N.  E.  118;  Bower  v.  Bower,  142 
Ind.  194,  41  N.  E.  523;  Staser  v. 
Hogan,  120  Ind.  207,  21  N.  E.  911, 
22  N.  E.  990;  Ryman  v.  Crawford, 
86  Ind.  262;  Rarick  v.  Ulmer,  144 
Ind.  25,  42  N.  E.  1099;  McReynolds 
V.  Smith,  86  N.  E.  1009;  Turner  v. 
Cook,  36  Ind.  129;  Mull  v.  Carr,  4 
Ind.   App.  491,  32  N.   E.  591- 

lozva.  —  In  re  Estate  of  Gold- 
thorp,  94  Iowa  336,  62  N.  W.  845; 
In  re  Knox's  Will,  123  Iowa  24, 
98  N.  W.  468 ;  Pelamourges  v.  Clark, 
9  Iowa  I ;  Meeker  v.  Meeker,  74 
Iowa  352,  37  N.  W.  773.  7  Am.  St. 
Rep.  489;  Parsons  v.  Parsons,  66 
Iowa  754,  21  N.  W.  570,  24  N.  W. 
564;  Severin  v.  Zack,  55  Iowa  28, 
7  N.  W.  404;  In  re  Norman's  Will, 
72  Iowa  84,  33  N.  W.  374;  Hertrich 
V.  Hertrich,  114  Iowa  643,  87  N.  W. 
689,  89  Am.  St.  Rep.  389;  Kirsher 
V.  Kirsher,  120  Iowa  337,  94  N.  W. 
846;   Vannest  v.   Murphy,    135   Iowa 
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123,  112  N.  W.  236;  Denning  v. 
Butcher,  91  Iowa  425,  59  N.  W.  69; 
Manatt  v.  Scott,  106  Iowa  203,  76  N. 
W.  717,  68  Am.  St.  Rep.  293;  Smith 
V.  Ryan,  136  Iowa  335,  112  N.  W.  8. 
Compare  In  re  Wharton's  Will,  132 
Iowa  714,  109  N.  W.  492,  where  it 
is  said  that  witnesses  may  give 
opinions  without  reciting  facts  and 
circumstances  if  they  were  acquaint- 
ed with  testator  and  in  a  situation 
to  observe  his  conduct. 

Kentucky.  —  Newcomb  v.  New- 
comb,  96  Ky.  120,  27  S.  W.  997; 
Wise  V.  Foote,  81  Ky.  10. 

Louisiana.  —  Godden  v.  Burke,  35 
La.  Ann.   160. 

Maine.  —  In  re  Well's  Appeal,  96 
Me.   161,  51  Atl.  868. 

Maryland.  —  Brashears  v.  Orme, 
93  Md.  442,  49  Atl.  620;  Jones  v. 
Collins,  94  Md.  403,  51  Atl.  398; 
Townshend  v.  Townshend,  7  Gill 
10,  28;  Packham  v.  Glendmeyer,  103 
Md.  416,  63  Atl.  1048;  Dorsey  v. 
Warfield,  7  Md.  65;  Safe  Deposit  & 
Tr.  Co.  V.  Berry,  93  Md.  560,  49  Atl. 
401. 

Michigan.  —  In  re  Morse's  Estate, 
146  Mich.  463,  109  N.  W.  858  (if 
it  relates  to  the  degree  of  testator's 
intelligence  as  bearing  upon  his  un- 
derstanding, recollection  and  will 
power)  ;  O'Dell  v.  Goff,  153  Mich. 
463,  117  N.  W.  59;  Prentis  v.  Bates, 
93  Mich.  234,  53  N.  W.  153,  17  L. 
R.  A.  494,  88  Mich.  567,  581,  50  N. 
W.  637;  Roberts  v.  Bidwell,  136 
Mich.  191,  98  N.  W.  1000;  McHugh 
V.  Fitzgerald,  103  Mich.  21.  61  N. 
W.  354;  Sullivan  v.  Foley,  112 
Mich.  I,  70  N.  W.  322;  In  re  Dow- 
ell's  Estate,  152  Mich.  194.  115  N. 
W.  972;  Page  V.  Beach,  134  Mich. 
51,  95  N.  W.  981 ;  Rice  v.  Rice,  50 
Mich.  448,  IS  N.  W.  545;  Beaubien 
V.   Cicotte,    12   Mich.  459,  489. 

Minnesota.  —  Pinney's  Will,  27 
Minn.  280,  7  N.  W.  144,  6  N.  W. 
791. 

Mississippi.  —  Sheehan  v.  Kearney, 
21  So.  41,  35  L.  R.  A.  102. 

Missouri.  —  Crowson  v.  Crowson, 
172  Mo.  691,  702,  72  S.  W.  1065; 
Holton  V.  Cochran,  208  Mo.  314, 
417.  T06  S.  W.  1035;  Farrell  v. 
Brennan,  32  Mo.  328;  Appleby  v. 
Brock,  76  Mo.  314. 

Nebraska.  —  Lamb  v.  Lynch,  56 
Neb.  135,  76  N.  W.  428;  In  re 
Isaac's  Estate,   107    N.    W.   1016. 


New     Hampshire.  —  Carpenter     v. 

Hatch,   64   N.    H'.   573,    15   Atl.   219; 

Pattee  v.   Whitcomb,  j2  N.   H.  249, 

56   Atl.'  459 ;    Hardy   v.    Merrill,    56 

N.  H.  227,  overruling  three  opposing 

cases. 

North    Carolina.  —  Bost    v.    Bost, 

87  N.  C.  477;  Clary  v.  Clary,  24  N. 

C.   (2  Ired.  L.)   78,  84. 
Pennsylvania.  —  Titlow  v.  Titlow, 

54-  Pa.    St.    216;    Swails    v.    White, 

149   Pa.    St.   261,  24  Atl.  292;   Irish 

V.    Smith,   8   Serg.    &    R.    573;    Pid- 

cock    V.    Potter,     68     Pa.    St.     342; 

Rambler  v.  Tryon,  7  Serg.  &  R.  90; 

Commonivealth  Title   Ins.  &  T.   Co. 

7;.  Gray,  150  Pa.  St.  255,  24  Atl.  640; 

Wilson  V.  Mitchell,  loi  Pa.  St.  495; 

Dickinson   v.   Dickinson,  61    Pa.    St. 

401. 

South    Carolina. —  Scarborough   v. 

Baskin,  65  S.  C.  558,  44  S.  E.  63. 

Tennessee. — 'Gibson  v.  Gibson,  9 
Yerg.  329;  Wisener  v.  Maupin,  2 
Baxt.    342;    Norton     v.     Moore,    3 

Head  480. 

Texas. —  Brown    v.    Mitchell,     88 

Tex.  350,  363,  31  S.  W.  621,  36  L. 
R.  A.  64,  75  Tex.  9.  12  S.  W.  606 
(witness  present  at  execution  of 
will)  ;  Garrison  v.  Blanton,  48  Tex. 
299;  Cockrill  V.  Cox,  65  Tex.  669. 

Utah.  —  In  re  Van  Alstine's  Es- 
tate, cj  Utah   193,  72  Pac.  942. 

Vermont.  —  Foster  v.  Dickerson, 
64  Vt.  233,  244,  24  Atl.  253;  In  re 
Blood's  Will,  62  Vt.  359,  19  Atl.  770. 
Virginia.  —  Whitelaw  v.  Sims,  90 
Va.  588,  19  S.  E.  113;  Young  v. 
Barner,   27   Gratt.   96. 

Washington.  —  Higgins  v.  Neth- 
ery,  2^0  Wash.  239,  70  Pac.  489;  In 
re  Gorkow's  Estate,  20  Wash.  563, 
56   Pac.   385. 

Wisconsin.  —  Crawford  v.  Chris- 
tian, 102  Wis.  51,  78  N.  W.  406; 
In  re  Welch,  108  Wis.  387.  84  N.  W. 
550;  In  re  Butler's  Will,  no  Wis. 
70,   85    N.    W.   678. 

Argument "  The  general  doc- 
trine is  that  all  witnesses  speaking 
from  observation  must,  as  far  as 
possible,  state  such  facts  as  they 
can  give  as  the  basis  of  their  opin- 
ion. This  rule  does  not  require 
them  to  describe  what  is  not  sus- 
ceptible of  description,  nor  to  nar- 
rate facts  enough  to  enable  a  jury 
to  form  an  opinion  from  those 
alone.  This  would  be  impossible, 
and,  if  it  could  be  done,  there  would 
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given    must   be    made   by   the    party    seeking   to   exclude   them.^^ 

a.  Rule  Applies  to  All  Testimony.  —  All  statements  of  witnesses 
concerning  opinions  of  testator's  competency  must  be  based  on  their 
preliminary  testimony.^^  The  rule  applies  to  a  physician  who  has 
not  shown  his  qualifications  as  an  expert,^°  and  to  an  attesting  wit- 
ness if  the  question  is  not  Hmited  to  the  time  of  the  execution  of 
the  will,^^  as  well  as  to  testimony  characterizing  testator's  conduct/'^ 

b.  Fa€ts  Must  All  Be  Disclosed. — All  the  facts  on  which  an 
opinion  is  based  may  be  disclosed,=^=*  though  the  opinion  expressed 
was  based  on  the  countenance  and  appearance.^* 

c.  Application  of  Rule  Not  Akvays  Strict. — The  rule  is  not 
always  strictly  applied,  on  the  theory  that  the  facts  and  circum- 
stances showing  the  extent  of  acquaintance  will  affect  the  weight 
of  the  opinion.^^ 


be  no  occasion  for  any  opinion 
from  the  witness.  .  .  .  But  if 
witnesses  were  not  compellable  to 
state  such  facts  as  are  tangible, 
there  would  be  no  means  of  testing 
their  truthfulness.  When  they  state 
visible  and  intelligible  appearances 
and  acts,  others  who  had  the  same 
means  of  observation  may  contra- 
dict them,  or  show  significant  and 
explanatory  facts  in  addition;  and 
if  their  story  is  fabricated,  or  if 
they  describe  facts  having  a  medical 
explanation,  medical  experts  may 
detect  falsehood  in  inconsistent 
symptoms,  or  determine  how  far  the 
symptoms  truly  given  have  a  scien- 
tific bearing."  Beaubien  v.  Cicotte, 
12  Mich.  459;  In   re  Isaac's   Estate, 

(Neb.  Unof.).  107  N.  W.  1016. 

Rule  in  Common  Law  Courts.  —  It 
has  been  said  that  in  England  no 
express  decisions  of  the  point  can 
be  found  for  the  reason  that  such 
evidence  has  always  been  admitted 
without  objection.  It  has  been  uni- 
versally regarded  as  so  clearly  com- 
petent that  it  seems  no  English  law- 
yer    has     ever     presented      to     any 

court    any    objection,      question      or 

doubt    in    regard    to     it.     Hardy    v. 

Merrill,   56   N.  H'.  227,  240,   quoting 

from   State   v.    Pike,  49   N.   H.   399. 

408. 

The    facts    upon    which    opinions 

rest    enable    the    jury    to    determine 

the  value  of  the  opinions.     Steele  v. 

Helm,  2   Marv.    (Del.)    237,   43   Atl. 

153;  In  re  Dolbeer's  Estate,  149  Cal. 

227,  86  Pac.  695 ;  Turner  v.  American 

Security  &  T  Co.,  29  App.  Cas.  (D. 

C.)  460. 
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In  California  the  code  prescribes 
that  only  an  "  intimate  acquaintance  " 
of  the  testator  may  give  his  opinion. 
Huyck  V.  Rennie,  151  Cal.  411,  90 
Pac.  929. 

28.  Appleby  v.  Brock,  76  Mo.  314. 
See  article  "  Objections,"  Vol.  IX, 
p.  28. 

29.  Goldthorp  v.  Goldthorp,  106 
Iowa  722,  T]  N.  W.  471;  In  re 
Jones'  Estate,  130  Iowa  177,  106  N. 
W.  610;  Furlong  v.  Carraher,  102 
Iowa  358,  71  N.  W.  210;  Townshend 
V.  Townshend,  7  Gill  (Md.)  10;  Safe 
Deposit  &  Tr.  Co.  v.  Berry,  93  Md. 
560,  49  Atl.  401. 

30.  Sheehan  v.  Kearney  (Miss.), 
21  So.  41,  35  E.  R.  A.  102. 

31.  Furlong  v.  Carraher,  108  Iowa 
492,  79  N.  W.  277. 

32.  Wallace  v.  Whitman,  201  111. 
59,  66  N.  E.  311;  Berry  v.  Safe 
Deposit  Co.,  96  Md.  45,  56,  53  Atl. 
720. 

33.  Burkhart  v.  Gladish,  123  Ind. 
337,  24  N.  E.  118  (a  witness  should 
state  every  fact  which  could  rea- 
sonably be  made  the  foundation  of 
an  opinion,  including  the  conduct 
and  conversation  of  testator  in  his 
familv)  ;  In  re  Will  of  Norman,  72 
Iowa"  84,  33  N.  W.  374",  Foster  v. 
Dickerson,  64  Vt.  233,  247,  24  Atl. 
253. 

34.  Irish  V.   Smith,  8  Serg.  &  R. 

(Pa.)  573. 

35.  California.  —  In  re  Carpenter, 
79  Cal.  382,  21  Pac.  835  (if  the 
witness   discloses  any  material   facts 
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d.  Relation  of  Pacts  to  Conclusion.  —  An  opinion  may  be  com- 
petent though  the  witness  may  not  be  able  to  state  facts  from 
v/hich  his  c'onchision  would  be  a  necessary  sequence.^® 

e.  Statements  Made  by  Witness.  — A  witness  may  not  state  what 
he  has  said  to  others  concerning  testator's  competency." 

f.  Effect  of  Statute  Concerning  Transactions  unth  Deceased 
Persons.— This  subject  is  fully  discussed  elsewhere.-''* 

g.  Theory  on  Which  Testimony  Received.  —  The  theory  on 
which  the  testimony  of  non-experts  is  received  is  that  they  will 
give  the  facts  indicating  the  mental  characteristics  and  tendencies 
of  the  testator,  and,  because  aspects  of  expression  and  action  may 
not  be  placed  before  the  jury  by  the  witnesses  they  may  give  the 
opinions   formed   therefrom.     Therefore,   the   witness    may   testify 


tending  to  show  knowledge  and  in- 
timacy enabling  him  to  form  an  opin- 
ion, his  testimony  must  be  received 
for  whatever   it  may  be  worth). 

Georgia.  —  Credille  v.  Credille,  131 
Ga.  40,  61  S.  E.  1042. 

Indiana.  —  Swygart  v.  Willard,  166 
Ind.  25,  76  N.  E.  755  ("  A  contrary 
rule,  requiring  the  trial  court  at  his 
peril  instantly  to  determine  the  ef- 
fect of  such  evidence,  would  subject 
the  court  to  constant  danger  of  in- 
vading the  province  of  the  jury  and 
result  in  many  harmful  errors ;  while 
the  holding  now  approved  can  rarely, 
if  ever,  operate  to  the  prejudice  of 
the  rights  of  either  party");  Staser 
V.  Hogan,  120  Ind.  207,  217,  21  N. 
E.  911,  22  N.  E.  990- 

Iowa.  —  In  re  Fenton's  Will,  97 
Iowa  192,  66  N.  W.  99. 

Michigan.  —  Prentis  v.  Bates,  93 
Mich.  234,  53  N.  W.  153,  I7  L.  R. 
A.  494- 

Vermont.  —  Foster  v.  Dickerson,  64 
Vt.  233,  244,  24  Atl.  253  (such  wit- 
ness cannot  be  precluded  from  giv- 
ing his  opinion  because  the  conversa- 
tions, dealings  or  other  observed 
facts  were  of  a  limited  rather  than 
of  an  extended  character,  nor  be- 
cause he  is  unable  to  give  the  con- 
versation, but  can  only  state  the  man- 
ner in  which  the  party  conversed)  ; 
Cram  v.  Cram,  33  Vt.   15. 

Washington.  —  In  re  Gorkow's 
Estate,  20  Wash.  563,  56  Pac.  385. 

lV£st  Virginia.  —  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  678.  8  S.  E. 
493,  2  L.  R.  A.  668;  Hopkins  v. 
Wampler,  108  Va.  705,  62  S.  E.  926. 


Relaxation  of  the  Rule.  —  It  has 
been  suggested  that  the  rule  may  be 
relaxed  in  the  case  of  a  near  relative 
who  had  always  been  intimate  with 
the  testator.  Weems  v.  Weems,  19 
Md.  334.  And  also  where  the  testi- 
mony is  in  favor  of  capacity.  Smith 
V.  Ryan,  136  Iowa  335,  112  N.  W.  8. 

36.  Stubbs  V.  Houston,  2,2,  Ala. 
555,  567;  Shanley's  Appeal,  62  Conn. 
325,  25  Atl.  245  (it  was  said  in  this 
case,  quoting  from  Sydleman  v. 
Beckwith,  43  Conn.  9 :  "It  is  in  all 
cases  important,  with  a  view  to  con- 
firm the  opinion,  that  the  witness 
should  be  able  to  state  such  facts  as 
will  show  presumptively  that  his 
opinion  is  well  founded.  But  it  is 
not  quite  correct  to  say  that  the  opin- 
ion of  a  witness  is  entitled  to  con- 
sideration only  so  far  as  the  facts 
stated  by  him'  sustain  the  opinion, 
unless  the  proposition  is  understood 
to  include  among  the  facts  referred 
to  the  acquaintance  of  the  witness 
with  the  subject-matter  and  his  op- 
portunities for  observation");  New- 
comb  V.  Newcomb,  96  Ky.  120,  27 
S.  W.  997  (if  the  proper  opportunity 
has  been  afforded  the  witness  to 
form  an  opinion  its  admissibility  is 
not  dependent  on  his  ability  to  de- 
tail certain  specific  facts  of  them- 
selves showing  the  testator's  mental 
condition). 

37.  Harrison  v.  Rowan,  3  Wash. 
C.  C.  580,  II  Fed.  Cas.  No.  6,141. 

38.  See  article  "  Transactions 
With  Deceased  Persons,"  Vol.  XII. 
676. 
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only  of  the  facts  observed  by  him  and  his  opinion  as  rested 
thereon.^^ 

h.  Character  of  Such  Testimony.  —  In  some  cases  such  testimony 
as  is  indicated  is  said  not  to  be  opinion  testimony,  but  to  express 
the  knowledge  of  the  witness  as  is  done  when  questions  of  personal 
identity  or  of  handwriting  are  involved.  It  is,  however,  recog- 
nized that  it  is  usually  spoken  of  as  opinion  testimony.^" 

i.  Form  of  Questions.  —  It  is  not  practicable  to  state  a  rule  gov- 
erning the  form  of  questions  to  be  submitted  to  a  witness  because 
of  the  ever  varying  circumstances  attending  the  cases.  The  notes 
may  be   suggestive.^^     A   question   is   improper   if  it  permits   the 


39.  Shanley's  Appeal,  62  Conn. 
325,  25  Atl.  245;  Kimberly's  Appeal, 
68  Conn.  428.  36  Atl.  847,  57  Am.  St. 
Rep.  loi,  37  L.  R.  A.  261 ;  Brackney 
V.  Fogle,  156  Ind.  535,  60  N.  E.  303; 
Appleby  v.  Brock,  76  Mo.  314;  Clif- 
ton V.  Clifton,  47  N.  J.  Eq.  227,  239, 
21  Atl.  333- 

Assumed  Contradictions  in  these 
reasons  are  indicated  in  Boardman 
V.  Woodman,  47  N.  H.   120,   133. 

"  The  '  Intimate  Acquaintance  '  is 
allowed  to  give  his  opinion  merely 
because  he  has  had  exceptional  op- 
portunities for  observing  the  mental 
condition  of  the  person  in  question, 
and  the  result  of  his  observation 
cannot  be  given  adequate  expression 
except  in  the  form  of  an  opinion." 
Huyck  V.  Rennie,  151  Cal.  411,  90 
Pac.  929. 

40.  Dunham's  Appeal,  27  Conn. 
192;  Safe  Deposit  &  Tr.  Co.  v.  Berry, 
93  Md.  560,  49  Atl.  401 ;  Townshend 
V.  Tovirnshend,  7  Gill  10,  28 ;  Crockett 
V.  Davis,  81  Md.  134,  31  Atl.  710; 
Williams  v.  Lee,  47  Md.  321 ;  Weems 
V.  Weems,  19  Md.  334;  Waters  v. 
Waters,  35  Md.  531. 

Admissibility    Vindicated "  The 

impression  made  upon  the  mind  of 
the  witness  by  the  conduct,  manner, 
bearing,  conversation,  appearance  and 
acts  of  the  testator  in  various  busi- 
ness transactions,  for  a  long  series  of 
years,  is  not  mere  opinion ;  it  is 
knowledge,  and  strictly  analogous  to 
the  cases  of  personal  identity  and 
handwriting,  which  are  constantly 
established  in  the  courts  by  the  opin- 
ion and  judgment  of  persons  who 
have  enjoyed  the  opportunity  of 
observing  the  person  or  handwriting 
sought  to  be  identified  or  proved." 
Townshend    v.    Townshend,    7    Gill 


(Md.)  10.  See  further,  the  able 
discussion  in  Clary  v.  Clary,  24  N. 
C.  (2  Ired.  L.)  78,  which  is,  in 
large  part,  copied  in  Potts  v.  House, 
6  Ga.  324,  336. 

41.  It  Is  Competent  to  ask  a  wit- 
ness such  questions  as  these  concern- 
ing the  testator:  How  was  his  ap- 
pearance? What  makes  you  think  he 
did  not  know  you  on  this  day?  Do 
you  mean  that  his  mind  was  simply 
weakened,  or  that  it  was  impaired 
in  some  of  its  faculties?  Did  he  get 
worse  or  better  up  to  the  last  time 
you  saw  him  ?  You  may  state 
whether  he  could  or  could  not  hold 
a  conversation  —  an  extended  con- 
versation. The  court  observed :  It 
seems  to  us  quite  plain  that  if  the 
witness  could  not  reproduce  the  ap- 
pearance of  the  decedent  he  could 
not  detail  facts  so  as  to  put  the  jury 
in  his  place.  There  must  of  neces- 
sity be  expression  of  opinions  by 
witnesses  in  regard  to  the  appearance, 
conversation  and  acts  of  one  whose 
mental  capacity  is  brought  in  ques- 
tion. Meeker  v.  Meeker,  74  Iowa 
352,  37  N.  W.  773,  7  Am.  St.  Rep. 
489. 

Inquiry  may  be  made  respecting 
capacity  to  understand  an  ordinary 
document  or  hold  a  continuous  con- 
versation. Beaubien  v.  Cicotte,  12 
Mich.  459.  507. 

It  Is  Not  Competent  to  ask  a  wit- 
ness whether  the  decedent  had  a  ra- 
tional desire,  or  whether  his  desires 
were  like  the  ravings  of  a  madman, 
or  the  pratings  of  an  idiot,  or  a 
childish  whim.  This  would  be  be- 
yond the  range  of  legitimate  opinion 
evidence.  Slaughter  v.  Heath,  127 
Ga.   747,  57   S.   E.   69 
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witness  to  exercise  discretion  as  to  the  facts  and  circumstances  to 
be  considered  as  the  basis  of  his  opinion. ^^  It  is,  however,  proper 
to  ask  a  witness  whether  the  testator's  mind  was  clear  at  the  time 
in  question.*^ 

Hypothetical  Questions  may  not  be  put  if  they  embody  facts  not 
testified  to  by  the  witness  himself,**  and  are,  it  seems,  improper  in 
any  case.*^ 

j.  Form  of  Anszver.  —  An  answer  is  not  objectionable  because 
of  the  witness'  use  of  the  word  "  belief  "  concerning  testator's  con- 
dition.*''    But  ambiguity  is  objectionable.*^ 

k.  Nature  of  Observed  Facts.  —  (1.)  Must  Be  Inconsistent  With 
Sanity.  —  The  facts  narrated  must  be  somewhat  inconsistent  with 
mental  soundness,  as  that  they  were  unnatural  or  unusual,  or  such 
as  would  not  ordinarily  be  anticipated  from  the  testator  before  an 
opinion  that  he  was  insane  can  be  received,*^  or  the  witness  must 


42.  Parsons  v.  Parsons,  66  Iowa 
754,  21  N.  W.  570,  24  N.  W.  564. 

43.  McHugh  V.  Fitzgerald,  103 
Mich.  21,  61  N.  W.  354. 

44.  /;;  re  Dolbeer's  Estate,  149 
Cal.  227,  86  Pac.  695;  Appleby  v. 
Brock,  76  Mo.  314. 

45.  Dunham's  Appeal,  27  Conn. 
192.  See  article  "  Expert  and 
Opinion  Evidence,"  Vol.  V,  pp.  664, 

46.  Hughes    v.    Hughes,    31    Ala. 

519. 

47.  An  Ambiguous  and  Indefinite 
Opinion,  as  that  the  testator  was 
childish,  should  be  stricken  out.  It 
conveyed  no  intelligent  meaning.  A 
perfect!}'  intelligent  person  may 
sometimes  act  in  a  childish  manner, 
—  that  is,  in  an  unsuspecting  and 
confiding  way  —  but  that  would  be 
no  indication  of  mental  decay.  Safe 
Deposit  &  Tr.  Co.  v.  Berry.  93  Md. 
560,  49  Atl.  401.  But  such  testimony 
has  been  received  on  the  theory  that 
it  related  to  matters  which  could  not 
well  be  reproduced  or  described. 
Vannest  v.  Murphy,  135  Iowa  123, 
112  N.  W.  236. 

General     Expressions Sweeping 

expressions  characterizing  a  testa- 
tor's acts  and  conduct  are  not  valu- 
able. Riley  v.  Sherwood,  144  Mo. 
354,  364,  45  S.  W.  1077;  Wright's 
Estate,  10  Pa.  Dist.  133;  McFadin 
V.  Catron,  138  Mo.  197,  38  S.  W. 
932,  39  S.  W.  771 ;  Hughes  v.  Rader, 
183  Mo.  630.  82  S.  W.  32,  53. 

48.  Delazvare.  —  Pritchard  v. 
Henderson,  3  Penne.  128,  50  Atl.  217, 


Ioii.'a.  —  Stutsman  v.  Sharpless, 
125  Iowa  335,  loi  N.  W,  105. 

Maryland.  —  Brashears  v.  Orme, 
93  Md.  442,  49  Atl.  620. 

Michigan.  —  Blackman  v.  Andrews, 

150  Mich.  322,  114  N.  W.  218;  Prentis 
V.  Bates.  93  Mich.  234,  53  N.  W. 
153,  17  L.  R.  A.  494;  Hibbard  v. 
Baker,  141  Mich.  124,  142,  104  N. 
W.  399;  Leffingwell  v.  Bettinghouse, 

151  Mich.  513,  115  N.  W.  731; 
Roberts  v.  Bidwell,  136  Mich.  191, 
98  N.  W.  1000;  Lamb  v.  Lippincott, 
115  Mich.  611.  72>  N.  W.  887;  Buys  v. 
Buys,  99  Mich.  354,  58  N.  W.   331. 

Ohio.  —  Roush  v.  \yensel,  15  Ohio 
C.  C.   133. 

Pennsylvania.  —  Dickinson  v. 
Dickinson,  61  Pa.  St.  401. 

Reason  for  the  Rule "  Sanity  is 

the  rule;  insanity,  the  exception; 
and  when  it  appears  that  a  witness 
has  known  a  person  for  a  long 
time  and  has  never  known  anything 
unusual,  either  in  his  speech  or  ac- 
tions, he  is  competent  to  express 
an  opinion  that  the  man  is  sane, 
because  sane  or  normal  acts  and 
speech  are  consistent  with  the  nor- 
mal condition,  sanity.  Insanity,  how- 
ever, not  being  a  normal  condition, 
before  one  is  competent  to  say  that 
another  is  insane  he  must  state  some 
fact  that  is  inconsistent  with  sanity; 
and  this  is  not  done  until  the  wit- 
ness is  able  to  testify  to  something 
that  the  man  has  said  or  done  which 
fairly  tends  to  show  insanity." 
Lamb  V.  Lippincott,  115  Mich.  611, 
73  N.  W.  887. 
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have  stated  facts  tending  to  disclose  that  such  was  the  condition  of 

the  testator.** 

(2.)  Rule  Where  Opinion  Is  in  Favor  of  Sanity.  — ■  A  quahfied  wit- 
ness need  not  in  limine  be  required  to  testify  to  the  absence  of  facts 
which,  if  existing,  would  be  evidence  of  insanity  before  giving  his 
opinion  that  the  testator  was  sane.^° 

(3.)  Conversation.  —  An  opinion  may  rest  on  statements  made  by 
the  testator  to  the  witness,  though  they  were  made  four  years  be- 
fore execution  of  the  will.^^ 

(4.)  Acts  and  Sayings.  —  Observation  of  the  acts  of  the  testator  in 
connection  with  other  persons  and  his  conversation  with  them 
justify  an  opinion.^^ 

(5.)  Conduct.  —  Long  continued  observation  of  testator's  appear- 
ance, walk,  habits,  disposition  and  memory  is  ground  for  an 
opinion. ^^ 

(6.)  Acts  of  Others.— A  witness  may  give  his  opinion  as  to  the 
incompetency  of  a  testator  to  transact  ordinary  business  though  he 
had  never  seen  him  do  any  business,  if  he  shows  that  some  mem- 
ber of  testator's  family  always  acted  in  business  affairs  though  he 
was  present  and  the  business  was  his.^* 


"It  May  Be  a  Question  of  Some 
Difficulty  to  determine  in  all  cases 
whether  a  witness  has  shown  him- 
self competent,  nor  do  we  intimate 
that  he  may  not  be  able  to  state  to 
the  jury  his  opinion,  after  showing 
that  there  were  acts  and  appearances 
of  the  party  which  he  is  unable  to 
describe  to  the  jury,  but  which  left 
an  impression  upon  his  mind;  but 
in  the  absence  of  this,  and  where  the 
testimony  of  the  witness  only  goes  to 
the  length  of  showing  acts  which 
are  entirely  consistent  with  sanity, 
and  which  have  not  the  slightest 
tendency  to  show  insanity,  it  would 
be  a  dangerous  rule  which  would 
permit  his  opinion  to  be  received." 
Prentis  v.  Bates,  93  Mich.  234,  53 
N.  W.  153,  17  L.  R.  A.  494. 

Opinions  to  the  effect  that  the  tes- 
tator was  incompetent  to  do  business 
"  are  utterly  valueless  and  do  not 
constitute  any  substantial  evidence  in 
the  light  of  the  admissions  of  the 
witnesses  that  they  had  no  business, 
no  conversation  with  him  and  heard 
no  one  else  talk  business  to  him, 
and  that  they  neither  knew  nor  ever 
heard  of  his  doing  or  saying  a  fool- 
ish or  improper  thing,  or  that  he 
ever  lost  a  cent  in  any  of  his  busi- 
ness   transactions."     Wood    v.    Car- 
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penter,   166  Mo.  465,  487,  66  S.  W, 

172. 

49.  Furlong      v.      Carraher,      108 

Iowa  492,  79  N.  W.  277. 

The  Statement  of  a  Single  Remote 
Fact  in  the  life  of  a  testator  in  con- 
nection with  incidents  denoting 
peculiarities  about  him  does  not 
qualify  a  witness  to  testify  to  his 
mental  condition  notwithstanding 
long  and  close  acquaintance  with 
him.  Brashears  v.  Orme,  93  Md. 
442,  49  Atl.  620. 

50.  Burney  v.  Torrey,  lOO  Ala. 
157,  172,  14  So.  685,  46  Am.  St.  Rep. 
33;  Vivian's  Appeal,  74  Conn.  257, 
50  Atl.  797;  Jones  v.  Collins,  94  Md. 
403,  411,  51  Atl.  398;  Nash  V.  Hunt, 
116  Mass.  237;  Hogan  v.  Roche,  179 
Mass.  510,  61  N.  E.  57- 

51.  Bower  v.  Bower,  142  Ind.  194, 
41  N.  E.  523- 

52.  Denning  v.  Butcher,  91  Iowa 
425,  59  N.  W.  69;  Appleby  v.  Brock, 
76   Mo.  314. 

53.  Swygart  v.  Willard,  166  Ind. 
25,  76  N.  E.  755- 

Opinions  Based  on  the  Untidy 
Appearance  of  the  Testator  and  his 
habits  and  behavior  are  not  weighty. 
Wright's  Estate,  10  Pa.  Dist.   I33- 

54.  Ring  V.  Lawless,  190  111.  520, 
60   N.   E.  881. 
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(7.)  Disposition  of  Estate  and  Post-Testamentary  Talk.' — An  opinion 
cannot  be  based  on  the  disposition  of  the  estate  made  in  the  will,''^ 
nor  upon  a  conversation  with  testator  after  the  will  was  made  if 
it  was  not  indicative  of  his  mental  condition.^'' 

(8.)  Interpretation  of  Language.  —  A  witness  may  not  base  his  opin- 
ion upon  language  used  by  the  testator  as  interpreted  by  himself, 
the  construction  being  based  on  hearsay." 

(9.)  Testimony.  —  An  opinion  cannot  be  based  on  knowledge  ob- 
tained from  testimony  on  the  hearing  of  a  writ  of  dc  Innatico  to 
fix  the  status  of  the  testator.^^ 

(10.)  Conduct  as  a  Witness.— If  the  testator,  during  the  time  of 
his  alleged  insanity,  was  a  witness  the  officer  who  took  his  testi- 
mony may  state  the  circumstances  under  which  it  was  given,  the 
appearance  and  deportment  of  the  witness,  the  questions  put  and 
answers  given  for  the  purpose  of  establishing  a  basis  for  his  opin- 
ion as  to'  the  witness'  mental  condition  at  that  time.^^l  _ 

(11.)  Physical  Condition.  —  Testator's  physical  condition  is  not  a 
basis  on  which  a  non-expert  may  rest  an  opinion  as  to  his  sanity .^^ 
It  is  otherwise  in  Missouri.^^ 

(12.)  Failure  To  Remember.— Failure  to  remember  the  name  of  a 
child  not  of  testator's  kin  is  not  ground  for  an  opinion  of  the  lat- 
ter's  mental  state.*'- 

(13.)  Hearsay.  —  Opinions   based   on  hearsay   are   incompetent; 
and  a  witness  may  not  be  cross-examined  as  to  what  he  had  heard 
others  say  of  testator's  sanity.*** 

1.  Sufficiency  of  Foundation.  — li  is  for  the  court  to  determine 
whether  a  witness  has  shown  the  necessary  qualification.  Its  dis- 
cretion will  not  be  interfered  with  if  it  is  wisely  exercised.®^     But 

55.  Commonwealth  Title  Ins.  &  duct  or  demeanor.  Struth  v.  Decker, 
Tr.    Co.    V.    Gray,    150    Pa.    St.    255,       100  Md.  368.  59  Atl.  y^l-  ^     ^ 

24  Atl    640  61.     Appleby  v.  Brock,  76  Mo.  314- 

56.  Lamb  v.  Lynch,  56  Neb.  13S,  ^2.  Safe  Deposit  &  Tr.  Co.  z'. 
76   N.   W.  428.  Berry,  93  Md.  560,  49  Atl.  401.     See 

57.  Safe  Deposit  &  Tr.  Co.  v.  this  case  for  other  facts  upon  which 
Berry,  93   Md.   560,  49   Atl.   401.  the  testimony  of  witnesses  was  ex- 

58.  '  Packham   v.    Glendmeyer,    103       eluded. 

Md.  416,  63  Atl.   1048.  63.     Turner  v.   American   Security 

59.  Foster  v.  Dickerson,  64  Vt.  &  T.  Co.,  29  App.  Cas.  (D.  C.)  460; 
233.    247,    24    Atl.    253.  In  re  Dolbeer's  Estate,  149  Cal.  227, 

60.  Rarick  v.  Ulmer,  144  Ind.  25,  86  Pac.  695  (the  question  contained 
42  N.  E.  1099;  Safe  Deposit  &  Tr.  the  words  "from  what  you  had 
Co.  V.  Berry,  93  Md.  560,  49  Atl.  learned");  Kelly  v.  Kelly,  103  Md. 
401  548,   63   Atl.    1082;    In   re   Estate   of 

Reason Where   the   question   of  Lefevre,    102    Mich.    568,    61    N.    W. 

capacity   is   dependent  upon   physical  3;  Appleby  v.  Brock,  76  Mo.  314. 

exhaustion   or   the    condition   of   the  64.     Staser  v.  Hogan,  120  Ind.  207, 

faculties    because    of    the    near    ap-  21  N.  E.  911,  22  N.  E.  990. 

proach  of  death,  the  basis  of  a  wit-  65.     California.  —  Huyck  z/.  Rennie, 

ness'    knowledge    is    insufficient    be-  151    Cal.    411,    90    Pac.    929;    In    re 

cause  the  inquiry  does  not  relate  to  Wax's  Estate,   106  Cal.  343,  39  Pac. 

the  general   capacity  of  the  testator  624;   Estate  of  Keithley.   134  Cal.  9. 

to   be   determined   from   habit,    con-  66  Pac.  5;  Estate  of  McKenna,   143 

Vol.  XIV 


380 


WILLS. 


if  a  witness'  qualifications  are  shown  his  testimony,  if  material, 
must  be  received. ®® 

m.  Time  to  Which  Opinion  Relates.  —  Opinions  may  not  deal 
with  the  condition  of  the  testator  at  a  time  later  than  he  was  seen 
by  the  witnesses,®'^  nor  with  a  period  long  anterior  to  the  will,^® 
at  least  if  they  favor  incapacity.*'^  An  opinion  formed  from  ob- 
servation of  the  testator  months  after  the  will  was  made  is  not 
admissible.'^^  The  time  to  which  the  opinion  relates  must  be  dis- 
closed,''^  unless  the  inquiry  calls  for  an  answer  covering  all  the 
time  of  the  witness'  acquaintance  with  the  testator,'^^  or  it  is  shown 
that  his  condition  was  not  materially  changed  in  the  time  inter- 
vening between  that  at  which  the  opinion  was  formed  and  the  will 
executed." 

n.  Cross-Bxamination.  —  Witnesses  may  not  be  cross-examined 
upon  the  facts  and  grounds  of  their  opinions  before  they  testify 
to  them.^*  But  preference  for  that  practice  has  been  declared, 
though  it  is  merely  a  matter  of  convenience.'^^ 

o.  Subjects  on  Which  Opinions  Competent.  —  (1.)  Change  of 
Condition.  —  An  opinion  as  to  a  change  in  the  mental  state  of  the 


Cal.  580,  77  Pac.  461 ;  Estate  of 
Keegan,  139  Cal.  123,  72  Pac.  828. 

District  of  Columbia.  — •  Turner  v. 
American  Security  &  T.  Co.,  29  App. 
Cas.   460. 

Indiana.  —  Mull  v.  Carr,  4  Ind. 
App.  491,  2,2  N.  E.  591. 

Iowa.  —  Denning  v.  Butcher,  91 
Iowa  425,  59  N.  W.  69;  In  re  Estate 
of  Goldthorp,  94  Iowa  336,  62  N. 
W.  845,  58  Am.   St.   Rep.  400. 

Impracticable  To  State  a  General 
Rule —  Because  habits  of  observa- 
tion and  conditions  of  the  subjects 
of  investigation  differ  so  radically 
no  general  rule  as  to  the  character 
or  number  of  the  circumstances  to 
be  related  to  qualify  a  witness  can 
be  expressed.  "  Having  indicated 
some  facts  which  tend  to  support 
the  opinion  to  be  given,  the  witness 
should  be  allowed  to  express  it, 
and  its  value,  as  well  as  the  effect 
thereon  of  any  explanatory  circum- 
stances, is  for  the  jury."  Stutsman 
V.  Sharpless,  125  Iowa  335,  loi  N. 
W.  105 ;  Turner  v.  American  Surety 
&  T  Co.,  29  App.  Cas.  (D.  C.)  460; 
Beaubien  v.  Cicotte,  12  Mich.  459, 
502. 

It  is  a  question  of  fact  whether  a 
witness  is  qualified  to  give  an  opin- 
ion. Carpenter  v.  Hatch.  64  N.  H. 
573.   15  Atl.  219. 
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66.  hi  re  Carpenter,  79  Cal.  382, 
21   Pac.  835. 

67.  Blake  v.  Rourke,  74  Iowa  519, 
38  N.  W.  392;  Denning  v.  Butcher, 
91   Iowa  425,  59  N.  W.  69. 

68.  Buys  V.  Buys,  99  Mich.  354, 
58  N.  W.  331. 

69.  Brashears  v.  Orme,  93  Md. 
442,  49  Atl.  620;  Gesell  v.  Baugher, 
100  Md.  677,  60  Atl.  481 ;  Jones  v. 
Collins,  94  Md.  403,  51  Atl.  398; 
Baugher  v.  Gesell,  103  Md.  450,  63 
Atl.  1078.  But  compare  Estate  of 
Toomes,  54  Cal.  509. 

70.  Huyck  v.  Rennie,  151  Cal. 
411,  90  Pac.  929  (the  observation  of 
an  "  intimate  acquaintance "  must 
have  been  made  within  a  reasonable 
time  with  respect  to  the  date  of  the 
will)  ;  Hoban  v.  Piquette,  52  Mich. 
346,  362,  17  N.  W.  797;  Eckert  v. 
Flowry,  43  Pa.   St.  46. 

71.  Huyck  V.  Rennie,  151  Cal. 
411,  90  Pac.  929;  Denning  v.  Butch- 
er, 91  Iowa  425,  59  N.  W.  69. 

72.  Townshend  v.  Townshend,  7 
Gill  (Md.)  10;  Jones  v.  Collins,  94 
Md.  403,  51  Atl.  398;  Brashears  v. 
Orme,  93   Md.  442,  49  Atl.  620. 

73.  Threlkeld  v.  Bond,  29  Ky.  L. 
Rep.   177,  92  S.  W.  606. 

74.  Moore  v.  Caldwell,  6  Ohio  C. 
C.    (N.   S.)    484- 

75.  In  re  Gorkow's  Estate,  20 
Wash.  563,  56  Pac.  385. 
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testator  during  a  given  time  is  competent  f^  but  the  testimony  must 
be  limited  to  stated  periods."  A  comparison  of  the  testator's 
mental  condition  at  a  time  after  the  will  was  made  with  his  previous 
state  is  immaterial/^  But  such  comparison  may  be  made  by  a 
qualified  witness  with  testator's  condition  on  the  day  the  will  was 
executed  and  his  previous  condition,  though  at  such  former  time 
he  was  physically  exhausted  and  was  near  to  death/"  A  witness 
may  state  his  opinion  as  to  testator's  mental  condition  in  terms  of 
comparison.^" 

(2.)  Mental  Qualities.  —  Witnesses  qualified  to  testify  to  the  sanity 
of  a  testator  may  give  opinions  concerning  his  firmness  of  char- 
acter,^^ but  not  the  local  reputation  concerning  it.*^ 

(3.)  Correctness  of  Testator's  Statements. —  A  witness  may  not  give 
his  opinion  as  to  the  probability  or  possibility  of  statements  made 
by  testator.^^ 

(4.)  Scope  of  Opinions.  —  The  opinions  of  witnesses  may  be  limited 
to  the  capacity  of  the  testator  to  make  the  will  in  question.  In- 
quiries which  are  more  comprehensive  than  the  requirement  of  the 
law  may  be  objected  to.^* 

p.  Weight  of  Testimony.  —  The  extent  and  character  of  the  im- 
pairment of  the  testator's  health,  the  witness'  opportunity  to  know, 
his  intelligence  and  the  reasonableness  of  his  conclusion  from  the 
facts  testified  to  by  him  are  considerations  affecting  the  weight  to 
be  accorded  his  opinion.^^     If  the  standards  of  competency  enter- 

76.  Watson  v.  Anderson,  ii  Ala.  dox  v.  Maddox,  114  Mo.  35,  21  S. 
43;  In  re  Carpenter,  79  Cal.  382,  21       W.  499,  35  Am.   St.  Rep.  734. 

Pac.  835 ;  Severin  v.  Zack,  55  Iowa  85.  England.  —  Harwood  v.  Ba- 
28,  7  N.  W.  404;  In  re  Norman's  ker,  3  Moore  P.  C.  282,  13  Eng. 
Will,  72  Iowa  84,  33  N.  W.  374  Reprint  117;  Waring  v.  Waring,  6 
(during  illness  and  while  in  good  Moore  P.  C.  341,  364,  13  Eng.  Re- 
health)  ;  Eraser  v.  Jennison,  42  print  715;  Aitken  v.  McMeckan.  L. 
Mich.   206,   3   N.   W.  882.  R.    (1895)    App.   Cas.  310;   Keays  v. 

77.  Denning  v.  Butcher,  91  Iowa  McDonnell,   Ir.    R.   6  Eq.  611. 

425,  59  N.  W^  69.  Alabama.  —  Burney  v.  Torrey,  100 

78.  Kenworthy  v.  Williams,  5  Ala.  157,  172,  14  So.  685,  46  Am.  St. 
Ind.  375.  Rep.   33;   Leeper  v.  Taylor,  47  Ala. 

79.  Struth    V.     Decker,     100    Md.  221. 

368,  59  Atl.  727.  Connecticut.  —  Kinne  v.   Kinne,  9 

80.  Richmond's  Appeal,  59  Conn.       Conn.    102. 

226,  22  Atl.  82,  21  Am.  St.  Rep.  85  ;  Illinois.  —  Schmidt      v.      Schmidt, 

Parsons    v.    Parsons,    66    Iowa    754,  201  111.  191,  66  N.  E.  371 ;  Spence  v. 

21  N.  W.  570,  24  N.  W.  564.  Huckins,  208  111.  304,  70  N.  E.  289; 

81.  Moore  v.  Spier,  80  Ala.  129;  Scott  v.  Scott,  212  111.  597,  72  N.  E. 
Vivian's  Appeal,  74  Conn.  257,  50  708;  Trubey  v.  Richardson,  224  111. 
Atl.  797;  Patten  v.  Cilley,  67  N.  H.  136,  79  N.  E.  592;  Shults  v.  Shults, 
520,   42  Atl.   47.  229  111.  420,  82  N.   E.  312;   Snell  v. 

82.  Moore  v.   Spier,  80  Ala.   129.  Weldon,  239  111.  279,  87  N.  E.  1022; 

83.  Titus  V.  Gage,  70  Vt.  13,  39  American  Bible  Soc.  v.  Price,  115 
Atl.    246.  111.   623,  642,  5   N.  E.   126. 

84.  Trubey  v.  Richardson,  224  Indiana. — Bower  v.  Bower,  142 
111.  136,  79  N.  E.  592;  Jones  v.  Col-  Ind.  194,  41  N.  E.  523;  McRey- 
lins,  94  Md.  403,  51   Atl.  398;  Mad-  nolds  v.  Smith,  86  N.  E.  1009. 
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Iowa.  —  Gates  v.  Cole,  137  Iowa 
613,   115  N.  W.  236. 

Kentucky.  —  Allison  v.  Allison,  7 
Dana  90;  McDaniel's  Will,  2  J.  J. 
Marsh.  331 ;  Sanders  v.  Blaklev,  21 
Ky.  L.  Rep.  1321,  55  S.  W.  10;  Zim- 
lich  V.  Zimlich,  90  Ky.  657,  14  S.  W. 

^37.      .  . 

Louisiana.  —  Ducasse  s  Heirs  v. 
Ducasse,  120  La.  731,  45  So.  565. 
Compare  Succession  of  Jones,  120 
La.  986,  45  So.  965.  _ 

Michigan. —  Beaubien    v.     Cicotte, 

12  Alich.    459,   500. 

Missouri.  —  Crowson  v.  Crowson, 
172  j\Io.  691,  702,  72  S.  W.  1065; 
Southworth  v.  Southworth,  173  Mo. 
5p.  73  S.  W.  129;  Catholic  Univer- 
sity V.  O'Brien,  181  Mo.  68,  92,  79 
S.  W.  901 ;  Knapp  v.  St.  Louis  Tr. 
Co.,  199  :\Io.  640,  662,  98  S.  W.  70; 
Archambault  v.  Blanchard,  198  Mo. 
384,  429,  95  S.  W.  834;  Winn  v. 
Grier,  117  S.  W.  48;  Sehr  v.  Linde- 
mann,  153  Mo.  276,  54  S.  W.  537. 

New  Jersey.  —  Clifton  v.  Clifton, 
47   N.  J.   Eq.  227,   239,   21    Atl.   333. 

Oregon.  —  In  re  Pickett's  Will,  49 
Or.  127,  89  Pac.  377  (witnesses 
present  at  execution  of  will). 

Pennsylvania.  —  Estate   of  Woods, 

13  Phila.  236;  Englert  v.  Englert, 
198  Pa.  St.  326,  47  Atl.  940;  Wright's 
Estate,  202  Pa.  St.  39^,  51  Atl.  1031 ; 
Mulholland's  Estate,  217  Pa.  St.  65, 
66  Atl.  150;  Cox's  Estate,  167  Pa. 
St.  501,  31  Atl.  747. 

Wisconsin. —  In  re  Butler's  Will, 
no  Wis.  70,  St  N.  W.  678. 

The  Facts  Upon  Which  an  Opin- 
ion Is  Predicated  may  be  gone  into 
either  to  sustain  and  give  force  to 
or  to  discredit  it,  and  the  opinion 
will  be  entitled  to  much,  little  or  no 
weight,  depending  upon  the  facts 
upon  which  it  is  predicated  and  the 
intelligence  and  character  of  the 
witness.  Craig  v.  Southard,  148 
111.  37,  35  N.  E.  361;  Baker  v.  Ba- 
ker, 202  111.  595,  608,  67  N.  E.  410; 
Whitenack  v.  Stryker,  2  N.  J.  Eq. 
8;  Stewart  v.  Lyons,  54  W.  Va. 
665,  47  S.  E.  442;  In  re  Winter- 
mute's  Will,  27  N.  J.  Eq.  447;  Chase 
V.  Winans,  59  Md.  475;  McMaster 
V.  Scriven.  85  Wis.  162.  55  N.  W. 
149,  39  Am.  St.  Rep.  28;  Hudson 
V.  Adams'  Admr.,  20  Ky.  L.  Rep. 
1267,  49  S.  W.  192;  In  re  Raplee'i 
Will,  66  Hun  558,  21  N.  Y.  Supp. 
801,    141    N.    Y.   553.    36   N.   E.    343 
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(no  opinion)  ;  Kinne  v.  Klnne,  9 
Conn.   102. 

The  Opportunity  of  the  Witness 
To  Form  an  Opinion  is  a  large  fac- 
tor in  determining  its  value.  (In 
re  Merriam's  Appeal,  108  Mich.  454, 
66  N.  W.  372;  Holton  v.  Cochran, 
208  Mo.  314,  415,  106  S.  W.  1035 ; 
Waddington  Z'.  Buzby,  45  N.  J.  Eq. 
173,  16  Atl.  690,  14  Am.  St.  Rep.  706; 
Clifton  V.  Clifton,  47  N.  J.  Eq.  227, 
239,  21  Atl.  333),  especially  if  it  is 
based  on  business  transactions  had 
with  decedent.  Baker  v.  Baker, 
202  111.  595,  609,  67  N.  E.  410;  Wil- 
coxon  v.  Wilcoxon,  165  111.  454,  46 
N.  E.  369;  Schmidt  v.  Schmidt,  201 
111.  191,  66  N.  E.  371;  Wickes  v. 
Walden,  228  111.  56,  73,  81  N.  E.  798; 
In  re  Owen's  Estate  (Neb.  Unof.), 
103  N.  W.  675 ;  Archambault  v. 
Blanchard,  198  Mo.  384,  429,  95  S. 
W.  834;  In  re  Isaac's  Will  (Neb. 
Unof.),  107  N.  W.  1016;  Succes- 
sion of  Jones,  120  La.  986,  45  So. 
96s ;  Aitken  v.  McMeckan,  L.  R. 
(1895)  App.  Cas.  310;  Zimlich  v. 
Zimlich,  90  Ky.  657,   14   S.   W.  837. 

Opinions  Do  Not  Weigh  Much  as 
against  proven  conversation,  claims, 
declarations  and  acts.  In  re  Wells, 
96  Me.  161,  51  Atl.  868. 

The  Facts  Stated  by  Witnesses 
are  more  convincing  than  their 
opinion  from  the  facts  stated,  is  it- 
Marsh.  (Ky.)  331;  Garrison  v.  Gar- 
rison, 15  N.  J.  Eq.  266. 

Opinion  To  Be  Regarded. —  "  The 
fact  that  the  witness  formed  the 
opinion  from  the  facts  stated,  is  it- 
self a  fact  proper  for  the  considera- 
tion of  the  court,  as  evincing  the  sin- 
cerity of  the  opinion,  but  the  court 
must  form  its  opinion  from  the 
whole  evidence,  consisting  of  facts 
and  opinions."  Newton  v.  Carbery, 
5  Cranch  C.  C.  626,  18  Fed.  Cas. 
No.  10,189. 

The  opinion  of  an  intelligent  wit- 
ness having  adequate  opportunity  of 
observation  is  the  best  testimony 
which  can  be  adduced,  for  no  mere 
description  of  the  acts,  words,  tone 
of  voice,  glance  of  the  eye,  general 
expression  or  manner  or  bearing  can 
convey  to  the  jury  the  same  impres- 
sions or  indications  of  insanity 
which  they  will  create  in  the  mind 
of  a  competent  observer.  Appleby 
V.  Brock,  76  Mo.  314. 

Comparison    With    Expert    Testi- 
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tained  by  a  witness  are  incorrect  his  opinions  are  valueless.*'^ 
They  are  not  to  be  disregarded  for  that  reason  if  admitted  with- 
out objection.®^ 

(1.)  Scrivener's  Testimony.  —  The  testimony  of  the  attorney  who 
drew  the  will  is  most  convincing  if  he  was  familiar  with  the  tes- 
tator, and  especially  if  he  had  previously  refused  to  write  it  be- 
cause of  the  testator's  intoxication.*^ 

(2.)  Nature  of  Affliction.  —  The  weight  of  non-expert  testimony 
may  be  affected  by  the  nature  of  the  testator's  mental  disease.  In 
case  of  a  particular  hallucination  or'  delusion  such  testimony  is_  not 
entitled  to  much  weight.*^  But  in  cases  of  senile  dementia  it  is 
otherwise.^**  It  is  cause  for  distrusting  opinions  if  the  incapacity 
is  alleged  to  have  resulted  from  the  use  of  medicine.^^ 


mony The  testimony  of  lay  wit- 
nesses who  saw  the  testator  daily 
and  who  had  transactions  with  him 
of  a  social  or  business  nature  is  en- 
titled to  more  weight  than  that  of 
an  expert  with  limited  opportunity 
for  observation,  and  that  at  a  remote 
time.  In  re  Kiedaisch's  Will,  13 
N.  Y.  Supp.  255.  This  is  especially 
the  case  when  the  former  saw  the 
testator  at  the  time  the  will  was 
executed.  In  re  Seagrist's  Will,  i 
App.  Div.  615,  37  N.   Y.  Supp.  496. 

The  ability  to  fully  state  the  facts 
may  add  greatly  to  the  weight  of 
the  opinion.  But  testimony  based 
on  observation,  though  the  facts 
may  appear  unsubstantial  and  in- 
definite, does  not  take  a  secondary 
place  to  expert  testimony  based  on 
hypothetical  questions.  Newcomb's 
Exr.  V.  Newcomb,  96  Ky.  120,  27  S. 
W.  997. 

Not  Persuasive  as  Against  Busi- 
ness Ability — "  Upon  the  whole 
case  we  have  first,  delusions  show- 
ing impairments  of  mind  in  some 
directions,  but  not  in  any  way  rele- 
vant to  the  making  of  a  will ;  fail- 
ure of  memory  as  to  persons,  places 
and  recent  small  occurrences,  but 
not  shown  to  extend  to  a  single 
serious  matter,  and  the  opinions  of 
a  number  of  witnesses,  most  of  them 
unlearned  on  the  subject,  that  the 
testator  was  unfit  to  make  a  will ; 
and  secondly,  on  the  other  side,  a 
will  drawn  by  counsel  and  executed 
in  the  presence  of  business  friends 
called  in  for  that  purpose,  with  no 
evidence  at  all  of  want  of  testa- 
mentary capacity  at  the  time  of  exe- 
cution, and  the  will  itself  containing 
clear    internal    evidence    of    recogni- 


tion of  her  estate,  and  of  all  persons 
who  may  be  said  to  be  the  natural 
objects  of  testatrix's  bounty,  and  fin- 
ally the  continued  transaction  of  im- 
portant business  for  five  years  after 
the  making  of  the  will,  with  no  sug- 
gestion from  any  one  that  she  was 
not  capable  of  attending  to  it.  In 
the  face  of  these  actual  transactions 
the  opinions  of  witnesses  are  of  very 
little  weight."  Shreiner  v.  Shrei- 
ner,  178  Pa.  St.  57,  35  Atl.  974. 

86.  Rice  V.  Rice,  50  Mich.  448, 
15  N.  W.  545. 

87.  Appleby  v.  Brock,  76  Mo.  314. 

88.  Truitt  v.  CuUen,  3  Penne. 
(Del.)  311,  50  Atl.  174.  See  In  re 
Lewis,  51  Wis.   loi,  7  N.  W.  829. 

Conversation  at  Time  Will  Exe- 
cuted—  The  attorney  who  drew  the 
will  may  give  the  conversation  be- 
tween him  and  the  testator  at  the 
time  of  so  doing  for  the  sole  pur- 
pose of  enabling  the  jury  to  deter- 
mine the  weight  of  his  opinion  as 
to  the  competency  of  the  testator. 
In  re  Knox's  Will,  123  Iowa  24,  98 
N.  W.  468. 

89.  Clapp  V.  Fullerton,  34  N.  Y. 
190,  90  Am.  Dec.  681 ;  Matter  of 
Long's  Will,  43  Misc.  560,  89  N.  Y. 
Supp.  555 ;  Seamen's  Friend  Soc.  v. 
Hopper,  33  N.  Y.  619,  631.  In  the 
last  case  the  court  said :  "  Where 
the  mental  disorder  is  a  delusion 
upon  one  or  a  few  particular  sub- 
jects, the  testimony  of  persons  with 
whom  the  testator  has  not  had  occa- 
sion to  speak  on  those  subjects  is 
of  no  weight." 

90.  In  re  Wendel's  Will,  43 
Misc.  571,  89  N.  Y.  Supp.  543. 

91.  ]\Iullen  V.  Johnson  (Ala.), 
47  So.  584. 
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(3.)  CredilDility.  —  The  interest  of  witnesses  who  give  opinions  is 
to  be  regarded,^-  and  the  usual  tests  of  credibility  applied  to  them.^' 

(A.)  Acts  Inconsistent  with  Opinion.  —  It  is  competent  to  show 
that  a  witness  has  had  business  transactions  with  the  decedent 
during  the  time  the  testimony  shows  that  he  regarded  him  as  in- 
competent,®* or  has  otherwise  manifested  an  opinion  inconsistent 
with  his  testimony.''^ 

(B.)  Change  OF  Opinion. — A  witness  who  has  changed  his  ex- 
pressed opinion  as  to  the  competency  of  a  testator  may  explain  the 
reason.®^ 

q.  Distinction  Between  Facts  and  Opinions.  —  The  distinction 
between  what  is  a  fact  and  an  opinion  is  sometimes  shadowy.  But 
it  has  been  laid  down  that  testimony  as  to  actions  or  appearance 
respecting  mental  strength  or  weakness,  or  peculiarity  of  conduct, 
may  be  testified  to  by  any  one  who  has  observed  the  person  in- 
quired about  without  preliminary  inquiry.®^ 

r.  Order  of  Testimony.  —  It  has  been  held  that  it  is  not  material 


92.  Sutton  V.  Morgan,  30  N.  J. 
Eq.  629;  Grant  v.  Stamler,  68  N.  J. 
Eq.  555,  59  Atl.  890. 

93.  Harwood  v.  Baker,  3  Moore 
P.  C.  282,  13  Eng.  Reprint  117;  Keays 
V.  McDonnell,  Ir.  R.  6  Eq.  611. 

94.  Kentucky.  —  Williams'  Exr. 
V.  Williams,  15  Ky.  L.  Rep.  432,  23 
S.  W.  789. 

Louisiana.  —  Ducasse's  Heirs  v. 
Ducasse,  120  La.  731,  45  So.  565. 

Missouri.  —  Wood  v.  Carpenter, 
166  Mo.  46s,  486,  66  S.  W.  172. 

New  Jersey.  —  In  re  Wintermute's 
Will,  27  N.  J.  Eq.  447;  White  v. 
Starr,  47  N.  J.  Eq.  244,  257,  20 
Atl.  875. 

New  York.  —  In  re  Kiedaisch's 
Will,  13  N.  Y.  Supp.  255 ;  In  re 
Skatts'  Will,  74  Hun  462,  26  N.  Y. 
Supp.  494. 

Pennsylvania.  —  Cardwell's  Estate, 
10  Pa.  Co.  Ct.  318. 

Discussion.  — "  It  has  been  held 
in  one  case  in  this  commonwealth 
that  conduct  of  a  witness  implying 
an  opinion  that  a  person  is  sane  is 
not  admissible  to  contradict  his  tes- 
timony to  facts  tending  to  show  in- 
sanity. Hubbell  V.  Bissell,  2  Allen 
(Mass.)  196.  But  it  is  clear  that 
this  cannot  be  always  true.  For  in- 
stance, if  the  facts  testified  to  would 
show  manifest  imbecility,  proof  that 
the  witness  at  that  time  dealt  with 
the  person  as  a  man  fit  for  business 
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would  tend  to  show  that  nothing 
then  was  known  to  the  witness 
which  proved  that  the  person  was 
unfit.  In  this  case  it  does  not  ap- 
pear exactly  what  the  facts  showing 
incapacity  were,  and  we  cannot  say 
that  the  answer  objected  to  did  not 
"tend  to  contradict  the  witness'  testi- 
mony as  to  those  facts.  So  far  as 
the  witness'  direction  to  another  to 
do  business  with  testator  tended  to 
show  an  actual  dealing  with  him, 
it  showed  a  fact  as  to  what  the  tes- 
tator actually  was  doing  at  the 
time,  which  was  a  circumstance  to 
be  considered  alongside  of  the 
others."  Bonnemort  v.  Gill,  165 
Mass.  493,  43  N.  E.  299. 

95.  Irish  v.  Smith,  8  Serg.  &  R. 
(Pa.)  573;  Irwin  v.  West,  *8i  Pa.  St. 
157;  Gray  v.  Bumrill,  loi  Va.  507, 
44  S.  E.  697. 

96.  Dale's  Appeal,  57  Conn.  127, 
17  Atl.  757- 

97.  Estate  of  Keithley,  134  Cal. 
9,  66  Pac.  5;  Bower  v.  Bower,  142 
Ind.  194,  41  N.  E.  523;  Parsons  v. 
Parsons,  66  Iowa  754,  21  N.  W.  570, 
24  N.  W.  564;  In  re  Goldthorp's 
Estate,  94  Iowa  336,  62  N.  W.  845, 
50  Am.  St.  Rep.  400 ;  Manatt  v.  Scott, 
106  Iowa  203,  76  N.  W.  7'^7,  68  Am. 
St.  Rep.  293 ;  Severin  v.  Zack,  55 
Iowa  28,  7  N.  W.  404;  Hertrich  v. 
Hertrich,  114  Iowa  643,  87  N.  W. 
689,  89  Am.  St.  Rep.  389. 


WILLS. 


385 


whether  opinions  precede  or  follow  the  facts  observed  by  the 
witness."* 

s.  Leading  Questions.  —  If  questions  are  not  more  leading  than 
was  permissible  to  enable  the  witnesses  to  understand  the  degree 
of  incapacity  of  which  they  were  to  speak  they  are  unobjec- 
tionable."'* 

t.  Cross-Examination.  —  The  scope  of  the  cross-examination  is 
limited  as  to  time  by  the  period  covered  by  the  direct  testimony, 
and  by  the  general  scope  thereof.^  The  particular  ground  of  a 
witness'  opinion  may  be  ascertained,-  'and  it  may  be  tested  by  full 
inquiry  into  the  facts  on  which  it  was  based.^  Any  conduct  or 
action  of  the  testator  of  which  a  witness  has  knowledge  may  be 
shown  to  aid  in  determining  the  value  of  his  opinion.*  A  witness 
may  be  asked  whether  he  transacted  business  with  testator  during 
the  time  covered  by  his  direct  testimony.^  But  the  question 
whether  witness  would  have  trusted  testator  to  make  an  important 
trade  for  him  is  not  proper.*' 

u.  Opinions  Not  Competent.  —  In  some  states  the  opinions-  of 
non-experts  are  not  admissible  on  the  question  of  testator's  sanity.'^ 


98.  Garrison  v.  Blanton,  48 
Tex.   299. 

99.  Garrison  v.  Blanton,  48 
Tex.  299. 

1.  Entwistle  v.  Meikle,  180  111.  0, 
54  N.  E.  217. 

2.  Foster  v.  Dickerson,  64  Vt. 
233,  247,  24  Atl.  253. 

3.  Bower  v.  Bower,  142  Ind.  194, 
41  N.  E.  523- 

4.  Petefish  v.  Becker,  176  111.  448. 
52  N.  E.  71. 

5.  Roe  V.  Taylor,  45  111.  485; 
Bonnemort  v.  Gill,  165  Mass.  493, 
43  N.  E.  299;  Hogan  v.  Roche,  179 
Mass.  510,  61   N.  E.   57. 

6.  Prather  v.  McClelland,  76  Tex. 
547,  13  S.  W.  543- 

7.  Arkansas.  —  McDaniel  v. 
Crosby,  19  Ark.  533,  546. 

Indiana.  —  See  Kenworthy  v.  Wil- 
liams,  5   Ind.   375. 

Massachusetts.  —  McCoy  v.  Jor- 
dan, 184  Mass.  575,  69  N.  E.  358 
(The  court  said :  "  The  rule  in  this 
commonwealth  differs  from  that  in 
some  places,  but  it  has  long  been 
well  established,  and  this  court  has 
repeatedly  refused  to  change  it. 
Such  witnesses  are  not  permitted  to 
give  their  opinion  in  regard  to  the 
mental  condition  of  one  whose  san- 
ity is  called  in  question");  May  v. 
Bradlee,  127  Mass.  414;  McConnell 
V.  Wildes,  153  Mass.  487.  26  N.  E. 
1 1 14;    Smith    7'.    Smith,    157    Mass. 

25 


389,  32  N.  E.  348;  Clark  v.  Clark, 
168  Mass.  523,  47  N.  E.  510;  Gor- 
ham  V.  Moor,  197  Mass.  522,  84  N. 
E.  436;  Ratigan  v.  Judge.  181  Mass. 
572,  64  N.  E.  204  ("  was  he  subject 
to  delusions  or  hallucinations?"); 
Ellis  V.  Ellis,  133  Mass.  469;  Jen- 
kins V.  Weston,  200  Mass.  488,  86 
N.   E.  955- 

Nczi'  Hampshire.  —  Hamblett  v. 
Hamblett,  6  N.  H.  2,2ii\  Boardman 
V.  Woodman,  47  N.  H.  120,  133. 
These  cases  are  overruled.  See 
Hardy  v.  Merrill,  56  N.  H.  227,  251. 

Nezi.'  York.  — In  re  Bull,  2  N.  Y. 
Supp.  52,  16  N.  Y.  St.  674;  Sisson 
V  Conger,  i  Thonip.  &  C.  564,  fol- 
lozcing  Real  v.  People,  42  N.  Y.  270, 
(though  the  question  included  "by 
you  related  and  testified"  to);  In 
re  Myer,  184  N.  Y.  54,  76  N.  E.  920. 
reversing  100  App.  Div.  516,  91  N. 
Y.  Supp.  1 103;  Clapp  V.  Fullerton, 
34  N.  Y.  190,  90  Am.  Dec.  68 ;  In 
re  Brower's  Will,  112  App.  Div. 
370,  98  N.  Y.  Supp.  438. 

Reasons —  There  are  forms  of 
partial  delusion,  the  influence  of 
which  can  be  detected  only  by  per- 
sons of  uncommon  skill  and  experi- 
ence, which  defeat  a  will  executed 
as  the  result  of  such  delusion.  All 
forms  of  sanity  and  insanity,  whether 
partial  or  general,  are  mental  con- 
ditions which  run  into  each  other 
by    insensible   gradations,   not   easilj 
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Testimony  as  to  Observed  Facts.  —  The  testimony  of  non-experts  as 
to  competency  must  be  restricted  to  facts,  involving  a  narration 
and  description  of  appearances,  conduct  and  conditions.  These 
may  be  received  though  they  include  some  element  of  opinion.* 
Notice  .of  change  in  intelligence  and  coherence  of  conversation 
may  be  testified  to.^ 

Rule  Applies  to  auestions.  —  The  rule  of  exclusion  applies  to  the 
form  of  the  questions ;  not  to  the  answers.  If  they  include  opinions 
the  remedy  is  by  motion  to  strike.^*^ 


separated  and  defined.  The  courts 
do  not  deal  with  the  plain  cases 
only;  those  which  come  near  the 
line,  or  where  the  disease  is  partial 
and  limited,  are  those  which  most 
commonly  occupy  attention,  and  re- 
quire the  application  of  skill  and 
experience.  May  v.  Bradlee,  127 
]\lass.  414.  For  a  criticism  of  the 
Massachusetts  rule,  see  Hardy  v. 
Merrill,  56  N.  H.  227,  251. 

8.  McDaniel  v.  Crosby,  19  Ark. 
533.  546;  McCoy  v.  Jordan,  184 
Mass.  575,  69  N.  E.  358;  Clark  v. 
Clark,  168  Mass.  523,  47  N.  E.  510 
(as  to  whether  there  has  been  fail- 
ure of  mental  capacity  within  a 
given  time)  ;  Jenkins  v.  Weston,  200 
Mass.  488,  86  N.  E.  955;  Boardman 
V.  Woodman,  47  N.  H.  120,  134. 

Illustrations —  A  witness  may 
properly  be  asked  if  he  has  ob- 
served any  facts  that  have  relation 
to  the  subject  upon  which  informa- 
tion is  sought.  Such  a  question  can 
usually  be  answered  by  yes  or  no. 
If  he  answers  in  the  affirmative,  he 
may  be  asked  to  state  what  he  ob- 
served. If  the  purpose  is  to  prove 
a  negative,  the  question  may  be  so 
framed  as  to  direct  the  attention 
of  the  witness  to  his  observation  as 
to  peculiarities  of  speech  or  manner 
or  conduct,  or  anything  else  indi- 
cating an  unusual  mental  condition. 
But  it  is  otherwise  as  to  what  the 
witness  inferred  as  to  testator's  ca- 
pacity. McCoy  V.  Jordan,  184  Mass. 
575,  69  N.  E.  358;  Gorham  v.  Moor, 
197  Mass.  522,  84  N.  E.  436;  Hogan 
v.  Roche,  175  Mass.  510,  61  N.  E. 
57;  Ratigan  v.  Judge,  181  Mass. 
572,  64  N.  E.  204  (not  proper  to 
ask  if  testator  was  subject  to  delu- 
sions or  hallucinations). 

A  witness  may  only  state  his  con- 
temporary impressions  as  to  the 
rationality    or    irrationality    of    the 
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conversations  or  conduct  testified  to 
by  him.  Matter  of  Myer,  184  N. 
Y.  54,  76  N.  E.  920;  Clapp  v.  Ful- 
lerton,  34  N.  Y.  190.  It  is  said  in 
the  last  case  that  a  witness  may 
characterize  as  rational  or  irrational 
the  acts  and  declarations  to  which 
he  testifies.  It  is  legitimate  to  give 
them  such  additional  weight  as  may 
be  derived  from  the  conviction  they 
produced  at  the  time.  The  party 
calling  him  may  require  it  to  fortify 
the  force  of  the  facts,  and  the  ad- 
verse party  may  demand  it  as  a 
mode  of  probing  the  truth  and  good 
faith  of  the  narration.  But  to  ren- 
der his  opinion  admissible  to  this 
extent  it  must  be  limited  to  his  con- 
clusions from  the  specific  facts  he 
discloses.  Petrie  v.  Petrie,  53  Hun 
638,  6  N.  Y.  Supp.  831,  126  N.  Y. 
683,  27  N.  E.  958  (no  opinion)  ; 
Howell  V.  Taylor,  11  Hun  (N.  Y.) 
214;  Johnson  v.  Cochrane,  91  Hun 
165,  36  N.  Y.  Supp.  283,  are  to  the 
same  effect.  Compare  In  re  Small's 
Will,  118  App.  Div.  502,  103  N.  Y. 
Supp.  705. 

In  Delafield  v.  Parish,  25  N.  Y. 
9,  106,  the  court  relied  on  such  tes- 
timony as  this :  "  I  had  no  doubt, 
and  have  not  any,  of  his  entire  ca- 
pacity to  understand  what  he  was 
doing,  and  the  effect  of  it.  In  my 
judgment  his  capacity  was  perfect 
for  the  purpose  of  making  a  codicil 
of  this  kind;  he  fully  understood  it 
and  fully  agreed  to  it.  I  have  not 
myself  the  least  doubt  of  the  sound- 
ness of  his  mind,  nor  could  I  have 
supposed  that  any  intelligent  per- 
son could  doubt  its  soundness." 
Testimony  of  the  same  general  char- 
acter was  received  in  Tatham  v. 
Wright,  2  Russ.  &  M.    (Eng.)    I. 

9.  Barker  v.  Comins,  no  Mass. 
477- 

10.  May  V  Bradlee,  127  Mass.  414. 
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V.  Conchisions.  —  Opinions  as  to  testator's  competency  to  make 
a  will  are  inadmissible  because  that  is  the  issue  before  the  jury  or 
the  court.^^  The  rule  applies  to  experts. ^^  It  seems  to  be  other- 
wise in  Maryland/^  and  in  Pennsylvania  the  fitness  of  a  testator 
to  make  a  will  may  be  testified  to^*  if  the  witness  shows  famiharity 
with  the  requirements  of  the  law.^^ 


11.  California.  —  Estate  of  Tay- 
lor, 92  Cal.  564,  28  Pac.  603;  Huyck 
V.  Rennie,  151  Cal.  411,  90  Pac.  929. 

Illinois.  —  Baker  v.  Baker,  202 
111.  595,  610,  67  N.  E.  410;  Schnei- 
der V.  Manning,  121  111.  376,  12  N. 
E.  267  (but  not  necessarily  cause 
for  reversal)  ;  Keithley  v.  Stafford, 
126  III.  507,  18  N.  E.  740. 

Indiana.  —  Brackney  v.  Fogle,  156 
Ind.  535,  60  N.  E.  303. 

loiva.  —  Furlong  v.  Carrahar,  108 
Iowa  492,  79  N.  W.  277;  Glass  v. 
Glass,  127  Iowa  646,  103  N.  W.  1013; 
Pelamourges  v.   Clark,   9   Iowa    i. 

Michigan.  —  Page  v.  Beach,  134 
Mich.  51,  95  N.  W.  981.  See  Kemp- 
sey  V.  McGinniss,  21  Mich.  123,  141. 

Missouri.  —  Farrell  v.  Brennan, 
32  Mo.  328;  Hamon  v.  Hamon,  180 
Mo.  685,  698,  79^  S.  W.  422. 

Tennessee.  —  Gibson  v.  Gibson,  g 
Yerg.  329;  Wisener  v.  Maupin,  2 
Baxt.  342,  358. 

Texas.  —  Brown  v.  Mitchell,  88 
Tex.  350,  361,  31  S.  W.  621,  36  L. 
R.  A.  64,  overruling  cases  to  the 
contrary,  including  the  same  case  in 
87  Tex.  140,  26  S.  W.  1059. 

Vermont. — In  re  Blood's  Will,  62 
Vt.  359,  19  Atl.  770.  See  article 
"  Expert  and  Opinion  Evidence," 
Vol.  V,  pp.  665,  699. 

Reason "  What  degree  of  men- 
tal capacity  is  necessary  to  the  mak- 
ing of  a  will  is  a  question  of  law, 
which  was  not  to  be  determined  by 
the  witness,  and  as  to  which  he 
could  not  be  assumed  to  be  in- 
formed, unless  the  legal  requirements 
of  testamentary  capacity  were 
stated  in  the  interrogatory,  or 
otherwise  explained  to  him.  With- 
out some  such  explanation  it  would 
be  impossible  to  say  that  the  wit- 
ness, the  jury  and  the  judge  were 
not  each  governed  by  a  different 
standard  in  settling  the  question." 
May  V.  Bradlee,  127  Mass.  414. 
And  see  Kempsey  v.  McGinniss,  21 
Mich.   123,   141. 

12.    Walker    v.    Walker,    34    Ala. 


469;  Garrus  v.  Davis,  234  111.  326,  84 
N.  E.  924;  Hall  V.  Perry.  87  Me. 
569,  2,3  Atl.  160,  47  Am.  St.  Rep. 
352.  May  V.  Bradlee,  127  Mass.  414 
(unless  the  legal  requisites  were 
stated  in  the  interrogatory  or  other- 
wise explained)  ;  White  v.  Bailey, 
10  Mich.  155;  Moore  v.  Caldwell,  6 
Ohio  C.  C.  (N.  S.)  484  (the  ques- 
tion was  as  to  capacity  to  make  such 
a  will  as  good  reason  and  a  normal 
condition  of  mind  required)  ;  Fair- 
child  V.  Bascomb,  35  Vt.  398.  See 
article  "  Expert  and  Opinion  Evi- 
dence," Vol.  V,  p.  567. 

Form  of  Question — The  question 
should  be  so  framed  as  to  require 
the  witness  to  state  the  measure  of 
the  testator's  capacity  in  his  own 
language  and  by  such  ordinary 
terms  as  will  best  convey  his  own 
ideas  of  the  matter;  or,  to  use 
Judge  Ruffin's  expression  in  Cro- 
well  V.  Kirk,  14  N.  C.  (3  Dev.  L.) 
355.  to  state  the  degree  of  intelli- 
gence or  imbecility  in  the  best  way 
he  can.  Fairchild  v.  Bascomb,  35 
Vt.  398,  417.  Judge  Christiancy 
said  the  question  should  call  for  a 
statement  of  what  the  real  condition 
of  the  testator's  mind  was,  how 
much  intelligence  he  possessed,  how 
far  he  was  capable  of  understanding 
the  nature  and  situation  of  his  prop- 
erty, his  relations  to  others,  and 
the  reasons  for  giving  or  withhold- 
ing his  bounty  as  to  any  of  them. 
Kempsey  v.  McGinniss,  21  Mich.  - 
123,  144-        _ 

In  Illinois  a  witness  may  be 
asked  respecting  the  testator's  ca- 
pacity to  do  ordinary  business. 
Keithley  v.  Stafford,  126  111.  507,  18 
N.  E.  740.  In  Indiana  the  rule  is 
to  the  contrary.  Rarick  v.  Ulmer, 
144  Ind.  25,  42  N.'  E.   1099. 

13.  Brashears  v.  Orme,  93  Md. 
442,  49  Atl.  620.  But  compare  Kelly 
z'.   Kelly,   103  Md.  548,  63  Atl.   1082. 

14.  Wogan  v.  Small,  11  Serg.  & 
R.    (Pa.)    141. 

15.  Eddey's    Appeal,    109   Pa.    St. 
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In  Minnesota  and  North  Carolina  a  witness  may  be  asked  his  opinion 
as  to  the  sufficiency  of  the  testator's  mind  and  intelUgence  to  enable 
him  to  have  a  reasonable  judgment  of  the  kind  and  value  of  his 
estate  and  to  whom  he  was  willing  \V^  In  Missouri  if  opinions 
are  received  without  objection  they  may  be  considered. ^^  A  dis- 
tinction is  made  in  Iowa  if  the  testimony  relates  to  the  testator's 
capacity  at  a  time  prior  to  the  execution  of  the  will.^^  In  Michigan 
the  cases  seem  to  be  divergent. ^° 

Testimony  in  the  Nature  of  a  Conclusion.  —  If  the  testimony  of  a 
non-expert  relates  to  matters  which  cannot  well  be  reproduced  or 
described  he  may  state  his  conclusion  as  to  the  facts  observed.^" 

C.  Of  Subscribing  Witnesses.  —  a.  Opinions  Competent. 
The  condition  of  testator's  mind  at  the  time  the  will  was  executed 
may  be  stated  according  to  the  belief  of  the  subscribing  witnesses 
without  first  showing  the  grounds  on  which  the  belief  is  rested.^^ 


406,    420,    I    Atl.    425;    Shreiner   v. 
Shreiner,  178  Pa.  St.  57,  35  Atl.  974- 

16.  /;:  re  Pinney's  Will,  27  Alinn. 
280,  6  N.  W.  791,  7  N.  W.  144- 
Bost  V.  Bost,  87  N.  C.  477,  where 
the  court  said :  "  The  question  and 
response  do  not  determine  the  stand- 
ard, but  extract  such  information 
as  may  be  needed  in  its  application.'' 

17.  Appleby    v.    Brock,     76    Mo. 

314- 

18.  Glass  V.  Glass,  127  Iowa  646, 
103  N.   W.   1013. 

19.  Porter  v.  Throop,  47  Mich. 
313,  323,  II  N.  W.  174;  Kempsey 
v.  j\IcGinniss,  21  Mich.  123;  Mc- 
Ginnis  v.  Kempsey,  27  Mich.  363. 
But  compare  Page  v.  Beach,.  134 
Mich.  51,  95  N.  W.  981,  distinguish- 
ing Beaubien  v.  Cicotte,  12  Mich. 
459.  In  In  re  Morse's  Estate,  146 
Mich.  463,  109  N.  W.  858,  the  form 
of  the  question  was  held  not  to  be 
conclusive  if  the  cross-examination 
of  the  witness  and  the  instructions 
made  it  clear  that  he  was  speaking 
of  the  degree  of  testator's  intelli- 
gence and  understanding. 

20.  Vannest  v.  Murphy,  13s  Iowa 
123,    112    N.   W.   236. 

21.  Alabama. — Walker  v.  Walk- 
er, 34  Ala.  469;  Burney  v.  Torrey, 
100  Ala.  157,  172,  14  So.  685,  46  Am. 
St.  Rep.  33   (it  seems). 

Arkansas.  —  McDaniel  v.  Crosby, 
19  Ark.  533,  546;  Tobin  v.  Jenkins, 
29  Ark.  151. 

Delaware.  —  Jamison  v.  Jamison, 
3  Houst.  108,  119;  Steele  v.  Helm, 
2  Marv.  237,  43  Atl.  153;  Lodge  v. 
Lodge's    Will.    2    Houst.    418;    Eth- 
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ridge  v.  Bennett,  9  Houst.  295,  31 
Atl.  813. 

Georgia.  —  Scott  v.  McKee,  105 
Ga.  256,  31  S.  E.  183;  Potts  7'. 
House,  6  Ga.  324. 

Illinois.  —  Entwistle  v.  Meikle,  180 
111.  9,  54  N.  E.  217 ;  Harp  v.  Parr, 
168  111.  459,  48  N.  E.  113- 

Indiana.  —  Call  v.  Byram,  39  Ind. 

499- 

lozva.  —  Furlong  v.  Carraher,  108 
Iowa  492,  79  N.  W.  277 ;  Parsons  v. 
Parsons,  66  Iowa  754,  21  N.  W.  570, 
24  N.  W.  564  (without  being  called 
as  an  expert)  ;  Hertrich  v.  Hert- 
rich,  114  Iowa  643,  87  N.  W.  689, 
89  Am.  St.  Rep.  389  (in  an  action 
to  set  the  will  aside). 

Kentucky.  —  In  re  Harper's  Will. 
4  Bibb  244. 

Louisiana.  —  Godden  v.  Burke,  35 
La.   Ann.    160. 

Maine.  —  Robinson  v.  Adams,  62 
I\Ie.  369,  409. 

Maryland.  —  Williams  v.  Lee,  47 
]\Id.  321. 

Massachusetts.  —  May  v.  Bradlee, 
127  Mass.  414;  Gorham  v.  Moor,  197 
Mass.  522,  84  N.  E.  436;  Poole  z: 
Richardson,  3  Mass.  330 ;  Hastings 
z\  Rider,  99  Mass.  622. 

Minnesota.  —  Geraghty  v.  Kilroy. 
103  Minn.  286,  114  N.  W.  838. 

Mississippi.  —  Martin  v.  Perkins, 
56  ]Miss.  204. 

Missouri.  —  Appleby  z\  Brock,  76 
Mo.  314- 

Nezv  Hampshire.  —  Boardman  v. 
Woodman,  47  N.  H.  120,  134. 

Nezv  York.  —  Clapp  v.  Fullerton. 
34    N.    Y.    190,    90    Am.    Dec.    681 ; 
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The  rule  applies  to  the  attorney  who  drew  the  will  if  he  attested 
it  at  the  testator's  request."  It  has  been  assumed  that  the  rule  is 
otherwise.^^ 

b.  Facts  May  Be  Given.  —  Such  witnesses  may  state  the  facts 
and  circumstances  upon  which  they  rest  their  opinions.^*  If  they 
do  so  their  testimony  may  be  tested  in  the  same  way  as  that  of 
other  opinion  witnesses.^^  The  facts  shown  will  control  the  opin- 
ion if  they  do  not  harmonize.^" 

c.  Opinion  of  Witness  as  to  Competency  of  Another  Witness. 
The  opinion  of  a  witness  that  other  witnesses  were  better  qualified 
than  he  to  judge  of  the  competency  of  the  testator  is  inadmissible. 
The  facts  may  be  shown  for  the  consideration  of  the  jury.-^ 

d.  Result  of  Investigation.  —  Such  witnesses  may  testify  to  the 
result  of  an  investigation  of  the  testator's  condition  made  at  the 
time  the  w'ill  was  executed. ^^ 

e.  Extent  of  Knowledge.  —  The  fact  of  being  a  subscribing  wit- 
ness gives  the  right  to  express  an  opinion  concerning  the  compe- 
tency of  the  testator,  regardless  of  the  extent  of  knowledge.     This 


Petrie  v.  Petrie,  53  Hun  638,  6  N. 
Y.  Supp.  831,  126  N.  Y.  683,  27  N. 
E.  958  (no  opmion)  ;  In  re  Kieda- 
isch's  Will,  13  N.  Y.  Supp.  255; 
Dewitt  V.  Barley,  9  N.  Y.  371 ;  In  re 
Coleman,  11 1  N.  Y.  220,  19  N.  E.  71. 
North  Carolina.  —  Crowell  v. 
Kirk,  14  N.  C.   (3  Dev.  L.)  355- 

Pennsylvania.  —  Titlow  v.  Titlovv, 
54  Pa.  St.  216;  Logan  v.  McGinnis, 
12  Pa.  St.  27;  Pidcock  v.  Potter,  68 
Pa.  St.  342. 

South  Carolina.  —  Kaufman  v. 
Caughman,  49  S.  C.  159,  27  S.  E. 
16,  61  Am.  St.  Rep.  808. 

Tennessee.  —  Gibson  v.  Gibson,  9 
Yerg.  329;  Van  Huss  v.  Rainbolt,  2 
Coldw.  139;  Puryear  7a  Reese.  6 
Coldw.  21. 

I'ermont.  —  Foster  z'.  Dickerson, 
64  Vt.  233,  24  Atl.  253. 

Virginia.  —  Young  v.  Earner,  27 
Gratt.    96. 

Reason.  _  In  Boardman  v.  Wood- 
man, 47  N.  H.  120,  134.  the  theory 
that  the  opinions  of  attesting  wit- 
nesses are  received  because  they 
were  selected  by  the  testator  is  dis- 
approved, and  the  reason  is  based 
on  the  fact  that  the  statute  only  re- 
quires credible  or  competent  wit- 
nesses, and  it  is  beyond  the  power 
of  the  court  to  say  that  it  is  not 
competent  for  such  a  witness  to  tes- 
tify to  every  point  involved  in  the 
issue. 

Waiver  of   Right.  —  The    rigiit  to 


the  opinions  of  attesting  witnesses 
is  waived  by  not  insisting  that  they 
be  called.  Field's  Appeal,  36  Conii. 
277. 

22.  In  re  Wa.x's  Estate,  106  Cal. 
343,  39  Pac.  624  (the  code  provides 
that  the  opinion  of  a  subscribing 
witness  respecting  the  sanity  of  the 
signer  may  be  received)  ;  Denning 
V.  Butcher,  91  Iowa  425,  59  N. 
W.   69. 

23.  In  re  Folts'  Will,  71  Hun 
492,  24  N.  Y.  Supp.  1052. 

24.  Abraham  v.  Wilkins,  17  Ark. 
292 ;  Walker  v.  Walker,  14  Ga.  242 ; 
Minor  v.  Thomas,  12  B.  Mon.  (Ky.) 
106;  Cilley  V.  Cilley.  34  Me.  162; 
Titlow  V.  Titlow,  54  Pa.  St.  216. 

25.  /;/  re  Wharton's  Will,  132 
Iowa  714,    109   N.   W.   492. 

Reasons  for  Testimony A  sub- 
scribing witness  may  add  to  his 
negative  answers  concerning  ques- 
tions put  to  him  respecting  state- 
ments he  was  claimed  to  have  made 
about  the  testator's  competency  the 
reasons  for  his  denial  thereof. 
Nash  V.  Hunt,  116  Mass.  237,  253. 

26.  Cilley   v.   Cilley.   34   Me.    162. 

27.  Prather  v.  McClelland  (Tex.  • 
Civ.  App.),  26  S.  W.  657. 

28.  Jones  v.  Collins,  94  Md.  403, 
51  Atl.  398. 

Their  Testimony  Is  Not  To  Be 
Rejected  because  they  secured  an 
expert     to     examine     the     testator. 
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is  a  question  for  inquiry  by  either  party.^^  Limited  knowledge 
concerning  the  testator  may  deprive  the  testimony  of  attesting  wit- 
nesses of  controlHng  weight.^" 

f.  Time  Opinion  Formed.  —  The  opinion  of  an  attesting  witness 
formed  at  another  time,  whether  before  or  after  the  execution  of 
the  will,  stands  on  the  same  footing  as  that  of  any  other  witness.^^ 
In  Ohio  an  opinion  formed  afterward  is  competent.^^ 

g.  Function  of.  —  It  is  the  function  of  subscribing  witnesses  to 
inspect  and  judge  the  mental  condition  of  the  testator  before  they 
sign  the  will.^^  It  is  presumed  that  such  witnesses  performed  their 
duty.     The  fact  may  be  inquired  into  on  their  cross-examination.^* 

h.  Weight  of  Testimony.  —  (1.)  Generally.  —  Hence  peculiar 
weight  is  given  their  testimony  if  it  is  in  accordance  with  their 
attestation,  and  it  is  often  disparaged  if  it  differs  therefrom.^^     The 


Swinfen  v.  Swinfen,  27  Beav.  (Eng. ) 
148,   160. 

29.  Robinson  v.  Adams,  62  Me. 
369,  409- 

30.  In  re  Lockwood's  Will,  8  N. 
Y.  Supp.  345,  28  N.  Y.  St.  164  (sur- 
rogate's court)  ;  Hoopes'  Estate,  174 
Pa.   St.  373,  34  Atl.  603. 

31.  Gwin  V.  Gwin,  5  Idaho  271, 
48  Pac,  295;  In  re  Ingalls'  Will,  148 
III.  287,  35  N.  E.  743;  Robinson  v. 
Adams,  62  Me.  369,  409;  Williams 
V.  Spencer,  150  Mass.  346,  23  N.  E. 
105,  15  Am.  St.  Rep.  206,  5  L.  R.  A. 
790  ("  It  might  be  competent  in 
cross-examination  to  affect  the 
value  of  his  testimony  as  to  his  con- 
clusion at  the  time  of  attestation, 
but  it  could  not  be  received  on  ac- 
count of  the  value  to  be  attached  to 
it  as  a  mere  opinion ")  ;  Clapp  v. 
Fullerton,  34  N.  Y.  190,  90  Am.  Dec. 
681. 

32.  Runyan  v.  Price,  15  Ohio  St. 
I,  86  Am.  Dec.  469. 

33.  England.  —  Hindson  v.  Ker- 
sey, 4  Burns'  Ecc.  L.  119. 

United  States.  —  Stevens  v.  Van- 
cleve,  4  Wash.  C.  C.  262,  23  Fed. 
Cas.  No.  13,412. 

Arkansas.  —  McDaniel  v.  Crosby, 
19  Ark.  533,  545;  Tobin  v.  Jenkins, 
29  Ark.  151. 

Georgia.  —  Potts  v.  House,  6  Ga. 
324,  335;  Scott  V.  McKee,  105  Ga. 
256.  31  S.  E.  183. 

Indiana.  —  Stevens  v.  Leonard, 
154  Ind.  67.  56  N.  E.  27,  77  Am. 
St.  Rep.  446. 

Maryland. — Jones  v.  Collins,  94 
Md.  403,  51  Atl.  398;  Safe  Deposit 
&  Tr.  Co.  V.  Berry,  93  Md.  560,  49 
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Atl.  401,  413;  Townshend  v.  Town- 
shend,  7  Gill  10;  Jennings  v.  Pender- 
gast,  10  Md.  346. 

New  Jersey.  —  O'Brien  v.  Dwyer, 
45  N.  J.  Eq.  689;  Clifton  v.  Clifton, 
47  N.  J.  Eq.  227,  239. 

Nezv  York.  —  Scribner  v.  Crane,  2 
Paige  147. 

Pennsylvania.  —  Harden  v.  Hays, 
9  Pa.  St.  151  (though  attestation  is 
not  required). 

Philippine  Islands.  —  Hernaez  v. 
Hernaez,  i  Phillip.  Isl.  689  ("The 
intervention  of  the  notary  and  the 
witnesses  constitute  a  true  guaranty 
of  the  capacity  of  the  testator  by 
reason  of  their  knowledge"). 

South  Carolina.  —  Heyward  v. 
Hazard,  i  Bay  349;  Kaufman  v. 
Caughman,  49  S.  C.  159,  27  S.  E. 
16,  61  Am.  St.  Rep.  808;  Jeter  v. 
Tucker,   i  S.  C.  245. 

The  Contrary  View  has  been  ex- 
pressed where  the  attestation  was 
silent  as  to  the  mental  condition  of 
the  testator  and  the  statute  required 
that  the  subscribing  witnesses  shall 
testify  as  to  their  belief  in  that  re- 
gard. In  re  D'Avignon's  Will,  12 
Colo.  App.  489,  55  Pac.  936. 

34.  Jones  v.  Collins,  94  Md.  403, 
51   Atl.  398. 

35.  England.  —  T  a  t  h  a  m  v. 
Wright,  2  Russ.  &  M.  i ;  Walton  v. 
Shelley,  i  Durnf.  &  E.  300  (Lord 
Mansfield  said  that  such  a  witness 
was  worthy  of  the  pillory)  ; 
Bootle  V.  Blundell,  19  Ves.  494,  34 
Eng.  Reprint  600;  Harwood  v. 
Baker.  3  Moore  P.  C.  282,  13  Eng. 
Reprint  117;  Goodtitle  v.  Clayton, 
4  Burr.  2224  ("it  is  of  terrible  con- 
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disparagement  may  be  especially   severe   if   the   attesting  witness 


sequence  that  witnesses  to  wills 
should  be  tampered  with  to  deny 
their  own  attestation");  Jones  v. 
Godrich,  5  Moore  P.  C.  16,  13  Eng. 
Reprint  394. 

United  States.  —  Stevens  v.  Van- 
cleve.  4  Wash.  C.  C.  262,  23  Fed. 
Cas.  No.  13,412  ("  the  evidence  of 
the  attesting  witnesses,  and  next  to 
them,  of  those  who  were  present  at 
the  execution  —  all  other  things  be- 
ing equal  —  is  most  to  be  relied 
upon  "). 

Arkansas.  —  McDaniel  v.  Crosby, 
19  Ark.  533,  546;  Tobin  v.  Jenkins, 
29  Ark.   151. 

California.  —  Estate  of  Motz,  136 
Cal.  558,  69  Pac.  294;  Estate  of  Ty- 
ler. 121  Cal.  405,  53  Pac.  928;  Es- 
tate of  Nelson,  132  Cal.  182,  64  Pac. 
294  (error  to  instruct  on  the  sub- 
ject, but  not  cause  for  reversal). 

Colorado.  —  In  re  Shapter's  Es- 
tate, 35  Colo.  578,  85  Pac.  688,  6  L. 
R.  A.  (N.  S.)  575.  But  compare 
In  re  D'Avignon's  Will,  12  Colo. 
App.  489.  55  Pac.  936. 

Delazvare.  —  Ethridge  v.  Bennett, 
9  Houst.  295,  31  Atl.  813. 

Idaho.  —  Gwin  v.  Gwin,  5  Idaho 
271,  48  Pac.  295. 

Illinois.  —  White  Memorial  Home 
V.  Haeg,  204  111.  422,  68  N.  E.  568. 
See  In  re  Arrowsmith's  Estate,  206 
111.  352,  69  N.  E.  77. 

Indiana.  —  Stevens  v.  Leonard, 
154  Ind.  67,  56  N.  E.  27,  77  Am. 
St.  Rep.  446. 

Kentucky.  —  McMeekin  v.  Mc- 
Meekin,  2  Bush  79;  Synder's  Exr. 
V.  Cunningham,  13  Ky.  L.  Rep.  24, 
16  S.  W.  130;  Allison  V.  Allison,  7 
Dana  90;  Howard's  Will,  5  T.  B. 
Mon.  199,  17  Am.  Dec.  60;  Hoerth 
V.  Zable,  92  Ky.  202,  17  S.  W.  360 
(the  testimony  should  not  be  singled 
out  and  condemned  by  an  instruc- 
tion). 

Maryland.  — Ssiie.  Deposit  &  Tr. 
Co.  V.  Berry,  93  Md.  560,  49  Atl. 
401,  413;  Davis  V.  Denny,  94  Md. 
390,  50  Atl.  1037  (testimony  is  not 
to  be  rejected). 

Massachusetts.  —  Buckminster  v. 
Perry,  4   Mass.   593. 

Mississippi.  —  Brock  v.  Luckett,  4 
How.  459,  479. 

Missouri.  —  Odenwaelder  v. 
Schorr,    8    Mo.    App.    458;    South- 


worth  V.  Southworth,  173  Mo.  59, 
74,  73  S.  W.  129  (testimony  wholly 
worthless  if  contrary  to  attestation). 
New  Jersey.  —  Boylan  v.  Meeker, 
28  N.  J.  L.  274;  Whitenack  v. 
Stryker,  2  N.  J.  Eq.  8  (the  testa- 
mentary witnesses  and  their  opin- 
ions, and  the  facts  they  state  are  to 
be  -particularly  regarded  by  the 
court.  They  are  placed  around  the 
testator  for  the  very  purpose  of  at- 
testing after  his  death,  to  the  cir- 
cumstances under  which  so  solemn 
an  instrument  is  executed)  ;  Garri- 
son V.  Garrison,  15  N.  J.  Eq.  266; 
Frost  V.  Wheeler,  43  N.  J.  Eq.  573 ; 
Sutton  V.  Morgan,  30  N.  J.  Eq.  629. 
Nezv  7or^.  — Miller  v.  White,  5 
Redf.  Sur.  320;  In  re  Nelson's  Will, 
97  App.  Div.  212,  89  N.  Y.  Supp. 
865. 

North  Carolina.  —  Cornelius  v. 
Cornelius,  52  N.  C.  (7  Jones'  L.) 
593- 

Ohio. — In  re  Stacey,  6  Ohio 
Dec.  SOI. 

Oregon.  —  Chrisman  v.  Chrisman, 
16  Or.  127,  139,  18  Pac.  6;  In  re 
Pickett's  Will,  49  Or.  127,  89  Pac. 
277. 

Pennsylvania.  —  Harden  v.  Hays, 
9  Pa.  St.  151;  Draper's  Estate,  215 
Pa.  St.  314,  64  Atl.  520  (special 
weight  is  due  their  testimony  if  the 
witnesses  are  eminent  physicians 
and  made  an  examination  of  tes- 
tator before  attesting  the  will)  ; 
Cook's  Estate,   16  Phila.  322. 

South  Carolina.  —  Means  v. 
Means,  5  Strobh.  L.  167,  190. 

Virginia.  —  Young  v.  Barner,  27 
Gratt.  96;  Lamberts  v.  Cooper,  29 
Gratt.  61 ;  Cheatham  v.  Hatcher,  30 
Gratt.  56,  23  Am.  Rep.  650. 

West  Virginia.  —  Kerr  v.  Luns- 
ford,  31  W.  Va.  659.  679,  8  S.  E. 
493,  2  L.  R.  A.  668;  Ward  t'.  Brown, 
53  W.  Va.  227,  44  S.  E.  488;  Stew- 
art V.  Lyons,  54  W.  Va.  66s,  47  S. 
E.  442. 

Wisconsin.  —  Trieloff  v.  Muel- 
lenschlader,  128  Wis.  364,  107  N.  W. 
652;  In  re  Lewis,  51  Wis.  loi,  7  N. 
W.  829. 

Failure  To  Call  the  Attesting 
"Witnesses  on  the  trial  has  been  made 
occasion  for  remark.  In  re  Tuttle's 
Will,  123  App.  Div.  167,  108  N.  Y. 
Supp.   133. 
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drew  the  will  and  was  named  as  executor,^*  or  if  the  subsequent 
opinions  are  based  on  hearsay  or  are  uncertain,^^  or  if  the  attesta- 
tion is  sought  to  be  impeached  by  declarations,^®  or  is  inconsistent 
with  the  business  acts  of  the  witness  and  testator.^® 

(2.)  No  Uniform  Value.  —  Circumstances  may  materially  affect  the 
weight  to  be  given  the  testimony  of  attesting  witnesses  in  opposi- 
tion to  their  act,*"  or  in  support  of  it.*^ 

(3.)  No  Official  Value.  —  There  is  disagreement  as  to  the  official 
value  to  be  given  the  testimony  of  subscribing  witnesses.  In  some 
courts  no  especial  importance  is  attached  thereto.*-     The  only  reason 


36.  Loughney  v.  Loughney,  87 
Wis.  92,  58  N.  W.  250. 

37.  Chrisman  v.  Chrisman,  16 
Or.   127,   140,   18  Pac.  6. 

38.  Stevens  v.  Vancleve.  4  Wash. 
C.  C.  262,  23  Fed.   Cas.   No.  13,412. 

39.  Sechrest  v.  Edwards,  4  Met. 
(Ky.)   163. 

40.  Minor  v.  Thomas,  12  B.  Mon. 
(Ky.)  106;  Williams  v.  Lee,  47  Md. 
321  (as  that  they  attested  the  will 
to  please  the  testator  who  was  ad- 
mittedly incompetent).  In  Iowa  it 
is  not  competent  for  a  witness  to 
give  the  reason  inducing  him  to  at- 
test the  will  (Stephenson  v. 
Stephenson,  62  Iowa  163,  17  N.  W. 
456).  It  seems  to  be  otherwise  in 
Kentucky.  (Synder's  Exr.  v.  Cun- 
ningham, 13  Ky.  L.  Rep.  24,  16  S. 
W.  130)  ;  Tucker  v.  Sandridge,  85 
Va.  546,  571,  8  S.  E.  650  (as  where 
they  were  suddenly  called  upon  and 
had  no  time  for  due  deliberation)  ; 
Hartley  v.  Lord,  38  Wash.  221,  80 
Pac.  433- 

41.  Griffin  v.  Griffin,  Charlt. 
(Ga.)  217;  Christy  v.  Clarke,  45 
Barb.  (N.  Y.)  529,  546;  Gray  v. 
Rumrill,  lOi  Va.  507,  44  S.  E.  697; 
Chappell  V.  Trent,  90  Va.  849,  19  S. 
E.  314  (failure  of  testator  to  recog- 
nize them  and  apparent  unconscious- 
ness of  their  presence). 

Their  Acquaintance  With  the  Tes- 
tator may  be  so  limited  as  to  render 
their  testimony  almost  valueless. 
Swenarton  v.  Hancock,  9  Abb.  N. 
C.    (N.  Y.)    326,  338. 

42.  England.  —  LeBreton  v. 
Fletcher,  2  Hagg.  Ecc.  365;  Cart- 
wright  V.  Cartwright,  i  Phil. 
Ecc.  90. 

Canada.  —  In  re  Harrison's  Will, 
30  N.  Bruns.  164. 

Alabama.  —  Burney  v.  Torrey.  100 
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Ala.  157,  172,  14  So.  685,  46  Am.  St. 
Rep.  33- 

California.  —  Huyck  v.  Rennie, 
151  Cal.  411,  90  Pac.  929  (it  seems). 

Connecticut.  —  Crandall's  Appeal, 
63  Conn.  365,  28  Atl.  531,  38  Am.  St. 
Rep.  375- 

Georgia.  —  Potts  v.  House,  6  Ga. 
324,  336  (this  case  says  that  the 
subscribing  witnesses  are  placed 
"around  the  testator  to  try,  judge 
and  determine  whether  he  is  compos 
to  execute  it,"  and  adds  that  the 
reason  for  the  distinction  between 
their  testimony  and  any  others  who 
may  happen  to  be  present  is  cer- 
tainly not  very  obvious.  "  The  lat- 
ter are  more  likely  to  be  free  from 
bias,  which  naturally  will  influence 
the  former  to  support  their  attesta- 
tion. It  should  seem,  therefore. 
cacteris  paribus,  that  the  testimony 
of  other  witnesses  should  have  more 
weight  on  account  of  their  being 
more    indiflferent "). 

Massachusetts.  —  Sewall  v.  Rob- 
bins,  139  Mass.  164,  29  N.  E.  650; 
Baxter  v.  Abbott,  7  Gray  71. 

Mississippi.  —  King  v.  Rowan,  82 
Miss  I,  34  So.  325. 

Nezi'  Hampshire.  —  Boardman  v. 
Woodman,  47  N.   H.    120,   135. 

Nczi'  Jersey.  —  Garrison  v.  Garri- 
son, 15  N.  J.  Eq.  266;  Turner  v. 
Cheesman,   15   N.  J.   Eq.  243,  261. 

Nezv  York,  —  Orser  v.  Orser,  24 
N.  Y.  51. 

Vermont.  —  Thornton  v.  Thorn- 
ton, 39  Vt.  122,  157;  Foster  v. 
Dickerson,  64  Vt.  233,  263,  24  Atl. 

253- 

West  Virginia.  —  Webb  v.  Dye,  18 
W.  Va.  376;  Martin  v.  Thayer,  37 
W.  Va.  38,  53,  16  S.  E.  489. 

Argrument.  —  The  court  said  :  "  Is 
there  a  weight  given  by  law  to  the 
testimony   of   a    subscribing    witness 
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their  testimony  is  entitled  to  special  credence  is  because  of  the 
opportunity  they  had  to  observe  the  testator  at  the  precise  time  in 
issue.*^  Their  intelligence  and  integrity  are  material  as  affecting 
the  weight  to  be  given  their  testimony,**  as  is  their  disinterested- 
ness.*^ All  the  tests  of  credibility  may  be  applied  to  their  testi- 
mony.*^ The  extent  of  their  acquaintance  with  testator  is  a  rele- 
vant circumstance.*^  If  they  do  not  agree  in  their  testimony  the 
greater  weight  will  be  accorded  the  testimony  of  those  who  knew 
the  testator  best.**  Such  witnesses  are  not  always  the  best  to  prove 
the  sanity  of  the  testator.*® 

i.  Terms  of  Testimony.  —  The  testimony  of  subscribing  witnesses 
need  not  be  in  the  exact  statutory  language  or  in  the  terms  of  the 
oath  administered ;  the  use  of  equivalent  words  is  sufficient.^**  It 
may  be  negative  in  form,^^  The  conclusion  of  a  subscribing  wit- 
ness as  to  the  competency  of  the  testator  has  been  held  competent.** 

j.  Their  Testimony  Not  Exclusive.  —  On  appeal  the  competency 
or  incompetency  of  the  testator  may  be  determined  on  other  testi- 
mony than  that  of  the  attending  witnesses,^^  and  other  evidence 


apart  from  or  beyond  what  it  would 
be  entitled  to  under  the  considera- 
tions which  usually  govern  the  value 
of  testimony?  We  think  the  promi- 
nence which,  in  opinions  where 
both  law  and  fact  are  discussed,  is 
given  by  courts  to  the  testimony 
of  a  subscribing  witness  to  a  will 
arises  from  his  acknowledged  op- 
portunity of  observation  at  the  pre- 
cise time  in  question,  and  from  the 
probability  of  his  using  the  oppor- 
tunity on  account  of  his  participa- 
tion in  the  transaction.  If  it  clearly 
appears  from  his  own  testimony 
that  he  did  not  use  the  opportunity, 
th*s  special  value  of  his  opinion 
ceases."  Thornton  v.  Thornton,  39 
Vt.  122,  158. 

43.  Crandall's  Appeal,  63  Conn. 
365,  28  Atl.  531,  38  Am.  St.  Rep. 
375 ;  King  v.  Rowan,  82  Miss,  i,  34 
So.  325 ;  Turner  v.  Cheesman,  15 
N.  J.  Eq.  243,  261 ;  Orser  v.  Orser, 
24  N.  Y.  t;i ;  Martin  v.  Thayer,  37 
W.  Va.  38.  53,  16  S.  E.  489;  Webb 
V.  Dye,  18  W.  Va.  376. 

44.  Irish  V.  Smith,  8  Serg.  &  R. 
(Pa.)    S73- 

The  Character  of  a  deceased  at- 
testing witness  may  be  shown. 
Black  V.  Ellis,  3  Hill   (S.  C.)   68. 

45.  Swinfen  v.  Swinfen,  27  Beav. 
(Eng.)  148,  160;  Sutton  V.  Morgan, 
30  N.  J.  Eq.  629. 

46.  Lee's  Will,  46  N.  J.  Eq.  193, 
18  Atl.   525. 


47.  Swinfen  v.  Swinfen,  27  Beav. 
(Eng.)  148,  160 ;  Turner  v.  Chees- 
man, 15  N.  J.  Eq.  243;  Clifton  v. 
Clifton,  47  N.  J.  Eq.  227,  239,  21  Atl. 
333;  Bell  V.  Clark,  31  N.  C.  (9  Ired. 
L.)    239. 

48.  Copeland  v.  Copeland,  32 
Ala.  512. 

49.  McTaggart  v.  Thompson,  14 
Pa.  St.  149. 

50.  Hughes  v.  Hughes,  31  Ala. 
519;  Daly  V.  Daly,  183  111.  269,  55 
N.  E.  671 ;  Rice  v.  Hall,  120  111.  597, 
12  N.  E.  236;  Yoe  V.  McCord,  74 
111.  33;  In  re  Estate  of  Arrow- 
smith,  206  111.  352,  69  N.  E.  77 
("rational  and  under  no  restraint" 
equivalent  to  "  sound  mind  and 
memory  ")  ;  In  re  Harper's  Will,  4 
Bibb  (Ky.)  244. 

51.  Chrisman  v.  Chrisman,  16 
Or.  127,  140,  18  Pac.  6. 

52.  Irving  v.  Bruen,  no  App. 
Div.  558,  97  N.  Y.  Supp.  180,  186  N. 
Y.  605,  79  N.  E.  1 107  (no  opinion)  ; 
Clapp  v.  Fullerton,  34  N.  Y.  190,  90 
Am.  Dec.  68.  Contra,  In  re  Mc- 
Carthy's Will,  55  Hun  7,  8  N.  Y. 
Supp.  578. 

53.  England.  —  LeBreton  v.  Flet- 
cher, 3  Hagg.  Ecc.  365;  Bootle  v. 
Blundell,  19  Ves.  494,  507,  34  Eng. 
Reprint  600;  Lowe  v.  Jolliffe,  i  W. 
Black.   365. 

Colorado.  —  Ashworth  v.  McNa- 
mee,   18  Colo.  App.  S5,  70  Pac.   156; 
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may  be  adduced  in  rebuttal  of  contestant's  case  by  the  proponent." 
Under  the  Illinois  Statute  the  only  evidence  admissible  in  the  county 
court  concerning  the  capacity  of  the  testator  must  come  from  the 
attending  witnesses.^^  This  rule  was  formerly  applied  on  a  hearing 
de  novo  on  appeal.^''  In  consequence  of  later  legislation  the  rule 
is  limited  to  cases  where  probate  has  been  refused.^^  Those  seek- 
ing it  may  give  general  evidence  of  the  testator's  sanity;  those 
opposing  are  limited  to  the  testimony  of  the  attesting  witnesses.^^ 
On  appeal  from  an  order  probating  a  will  if  the  subscribing  wit- 
nesses differ  as  to  testator's  sanity  probate  must  be  refused.^^  But 
on  filing  a  bill  in  chancery  any  and  all  testimony  respecting  the 
sanity  of  the  testator  is  admissible.*^** 

(1.)  May  Be  Discredited  by  Proponent.  —  The  proponent  is  not 
bound  by  the  testimony  of  such  a  witness  if  he  must  call  him,  but 
may  discredit  him  by  proof  of  previous  declarations  inconsistent 


In  re  D'Avignon's  Will,  12  Colo. 
App.  489,  55   Pac.  936. 

Connecticut.  —  Field's  Appeal,  36 
Conn.   277. 

Illinois.  — Rigg  v.  Wilton,  13  111. 
14,  54  Am.  Dec.  419  (on  an  issue  in 
chancery). 

Kentucky.  —  Howard's  Will,  5  T. 
B.  Mon.  199,  17  Am.  Dec.  60;  Sech- 
rest  V.  Edwards,  4  Met.  163;  Mau- 
pin  V.  Wools,  I   Duv.  223. 

Maryland.  —  Higgins  v.  Carlton, 
28  Md.  115,  92  Am.  Dec.  666. 

Mississippi.  —  Martin  v.  Perkins, 
56  Miss.  204. 

M  i  s  s  0  nr  i.  —  Odenwaelder  v. 
Schorr,  8  Mo.  App.  458;  Mays  v. 
Mays,  114  Mo.  536,  21  S.  W.  921  ; 
Morton  v.  Heidorn,  135  Mo.  608,  2>7 
S.  W.   504. 

Neiv  Jersey.  —  Garrison  v.  Garri- 
son, 15  N.  J.  Eq.  266. 

New  York.  —  Rugg  v.  Rugg,  21 
Hun  3S3;  In  re  Folts'  Will,  71  Hun 
492,  24  N.  Y.  Supp.  1052 ;  Jackson 
V.  Christman,  4  Wend.  277 ;  Butler 
V.  Benson,  i  Barb.  526. 

North  Carolina.  —  Bell  v.  Clark, 
31   N.  C.    (9  Ired.  L.)   239. 

Pennsylvania.  —  Irish  v.  Smith,  8 
Serg.  &  R.  573;  Rambler  v.  Tryon, 
7  Serg.  &  R.  90;  Harden  v.  Hays,  9 
Pa.  St.  151. 

Tennessee.  —  Frear  v.  Williams,  7 
Baxt.    550. 

Vermont.  —  Thornton  v.  Thorn- 
ton, 39  Vt.  122,  152. 

Virginia.  —  Cheathan  v.  Hatcher, 
30   Gratt.   56,  23   Am.    Rep.  650. 

Wisconsin.  —  Jenkins'  Will,  43 
Wis.  610. 
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54.  Key  v.  Holloway,  7  Baxt. 
(Tenn.)  575- 

55.  Walker  v.  Walker,  3  111.  291 ; 
Stuke  V.  Glaser,  223  111.  316,  79  N. 
E.    105. 

Statute  Valid —  The  statute  which 
limits  the  evidence  of  mental  ca- 
pacity to  the  testimony  of  the  at- 
testing witnesses  is  valid,  since  the 
probate  of  the  will  is  not  a  final 
adjudication  of  the  question  of 
capacity.  O'Brien  v.  Bonfield,  213 
111.  428,  72  N.  E.    1090. 

56.  Walker  v.  Walker,  3  111.  291-, 
Crowley  v.  Crowley,  80  111.  469; 
Weld  V.  Sweeney,  85  111.  50;  In  re 
Noble,  124  111.  266,  15  N.  E.  850; 
Hobart  v.  Hobart,  154  111.  610,  39 
N.  E.  581,  45  Am.  St.  Rep.  151. 

The  Comatose  Condition  of  the 
Testator  at  the  time  of  the  execution 
of  the  paper  offered  as  a  will  can 
only  be  shown  by  the  attesting  wit- 
nesses, if  it  is  not  claimed  that  it 
was  the  result  of  a  trick.  Stuke  v. 
Glaser,  223  111.  316,  79  N.  E.   105. 

57.  Andrews  v.  Black,  43  111.  256; 
Rice  V.  Hall,  120  111.  597.  12  N.  E. 
236;  O'Brien  v.  Bonfield,  213  111. 
428,  72  N.  E.  1090;  Crowley  v. 
Crowley,   80   111.   469. 

58.  Critz's  Heirs  v.  Pierce,  106 
111.  167;  Stuke  V.  Glaser,  223  111. 
316,  79  N.  E.  105;  Illinois  Masonic 
Orphan's  Home  v.  Gracy,  190  111. 
95,  60  N.  E.   194. 

59.  Weld  V.  Sweeney,  85  111.  50; 
Allison  V.  Allison,  46  111.  61  (opin- 
ion or  belief  must  be  shown). 

60.  Critz's    Heirs   v.    Pierce,    106 
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with  his  testimony,"  and  by  proof  of  his  previous  testimony.^^ 
(2.)  Competent  To  Show  Insanity. —  Subscribing  witnesses  may  be 
called  to  prove  the  insanity  of  the  testator.*'^'  It  has  been  held 
otherwise  on  a  proceeding-  to  contest  the  will,^*  at  least  if  they  do 
not  testify  to  facts  indicating  incompetency.^^ 

k.  Declarations.  —  (1.)  Admissibility.  —  The  prima  facie  effect  of 
the  attestation  of  a  deceased  subscribing  witness  may  be  met  in 
some  courts  upon  the  trial  of  issues  as  to  the  validity  of  the  will, 
by  proof  of  his  declarations  concerning  the  competency  of  the  tes- 
tator.****     And  such  declarations  are  admissible  to  impeach  a  will 


111.  167;  In  re  Will   of  Ingalls,  148 
111.  287.  35   N.   E.  743- 

61.  Maine.  —  Dennett  v.  Dow,  17 
Me.  19;  Shorey  v.  Hussey,  32  Me. 
579- 

M  iss  0  u  r  i.  —  Odenwaelder  v. 
Schorr,  8   Mo.   App.   458. 

New  Hampshire.  —  Whitman  v. 
Morey,  63  N.  H.  448,  2  Atl.  899. 

North  Carolina.  —  Crowell  v.  Kirk, 
14  N.  C.   (3  Dev.  L.)   355. 

Pennsylvania.  —  Cowden  v.  Rey- 
nolds, 12  Serg.  &  R.  281 ;  Harden  v. 
Hays,  9  Pa.  St.   151. 

Vermont.  —  Thornton  v.  Thorn- 
ton, 39  Vt.  122,  152.  See  "  Contra- 
diction OF  Witnesses,"  Vol.  Ill,  p. 
536. 

62.  Harden  v.  Hays,  9  Pa.  St. 
151- 

63.  Kentucky.  —  Sechrest  v.  Ed- 
wards, 4  Met.   163. 

Louisiana.  —  Marie  v.  Avart's 
Heirs,   10  Mart.    (O.   S.)    25. 

North  Carolina.  —  Hampton  v. 
Garland,  3  N.  C.    (2  Hayw.)    147. 

Tennessee.  —  Sellars  v.  Sellars,  2 
Heisk.  430. 

Texas.  —  Garrison  v.  Blanton,  48 
Tex.   299. 

Virginia.  —  Young  v.  Earner,  27 
Gratt.  96;  Lamberts  v.  Cooper,  29 
Gratt.  61. 

Washington.  —  Hartley  v.  Lord,  38 
Wash.  221,  80  Pac.  433. 

64.  Kenworthy  v.  Williams,  5  Ind. 
375- 

65.  Dickinson  v.  Dickinson,  61 
Pa.    St.  401. 

66.  Abraham  v.  Wilkins,  17  Ark. 
292,  322  (and  see  cases  cited  in  next 
to  the  last  preceding  paragraph)  ; 
Townshend  v.  Townshend,  9  Gill 
(Md.)  506;  Colvin  v.  Warford,  20 
Md.  357 ;  Beaubien  v.  Cicotte,  12 
Mich.  459,  486;  Harden  v.  Hays,  9 
Pa.     St.     151.     {Contra,    as     to    the 


declarations  of  an  absent  witness 
whose  handwriting  had  not  been 
proved,  two  witnesses  having  proved 
the  will.  Fox  V.  Evans,  3  Yeates 
[Pa.]  506)  ;  Black  v.  Ellis,  3  Hill 
(S.  C.)  68.  See  Thornton  v.  Thorn- 
ton, 39  Vt.    122. 

It  Is  Not  Cause  for  Excluding 
Proof  of  Declarations  that  a  sub- 
scribing witness  is  dead  and  the  will 
was  established  by  the  aid  of  proof 
of  his  handwriting.  Harden  v. 
Hays,  9  Pa.  St.  151. 

Objections  to  Admissibility  An- 
swered.—  Among  the  objections  to 
the  admissibility  of  proof  of  the 
declarations  of  a  deceased  subscrib- 
ing witness  to  a  deed  set  up  in  Sto- 
bart  V.  Dryden,  i  Mees.  &  W.  (Eng.) 
615,  was  the  danger  to  which  the 
security  of  titles  would  be  exposed. 
In  Harden  v.  Hays,  9  Pa.  St.  151, 
it  was  observed  that  there  is  force 
in  this  view  of  the  case,  and  that 
such  testimony  calls  for  vigilance 
and  strict  scrutiny,  but  I  cannot 
agree  that  this  is  a  reason  for  the 
exclusion  of  the  testimony  altogether, 
thereby,  in  many  cases,  destroying 
the  possibility  of  exposing  fraud, 
forgerv  and  villainy  of  every  de- 
scription, so  apt  to  be  practiced  on 
persons  of  weak  understanding,  par- 
ticularly when  debilitated  by  sick- 
ness and  disease.  It  is  better  that 
we  should  incur  the  risk  mentioned 
than  that  we  should  sanction  fraud 
and  imposition.  .  .  .  The  result 
of  this  novel  doctrine,  for  it  is  noth- 
ing less,  it  seems  to  me  will  be  to 
produce  this  result,  that  a  man  who 
has  a  valid  title  to-day,  by  the  acci- 
dent of  death  will  have  none  to- 
morrow. To  obtain  this  questionable 
benefit  it  is  hardly  worth  while  to 
overturn  a  current  of  authorities 
establishing     a     different     principle. 
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which  by  probate  has  become  presumptively  vaHd  as  to  real  estate, 
the  title  to  which  was  involved."^  The  admissibility  of  such  dec- 
larations is  denied  by  several  courts.*'* 

(2.)  For   What   Purpose    Competent.  —  The    declarations    of   a   sub- 


And  be  it  remarked,  not  a  solitary 
case  to  the  contrary  has  been  cited 
on  this  side  the  Atlantic.  And  that 
the  admission  of  the  evidence  is  bet- 
ter calculated  to  attain  the  ends  of 
justice  would  also  appear  from  this, 
that  the  same  principle  must  be  ex- 
tended to  cases  where  the  subscrib- 
ing witness  is  out  of  the  jurisdiction 
of  the  court.  It  is  not  difficult  to 
see  how  easy  it  would  be  to  spirit 
away  a  subscribing  witness  on  the 
eve  of  trial,  prove  his  handwriting, 
thereby  giving  full  effect  to  his  tes- 
timony, and  then  excluding  all  tes- 
timony of  his  repeated  declarations 
that  the  bond  or  will  was  a  forgery 
or  a  conspiracy  to  cheat  or  de- 
fraud." 

67.     Colvin   V.    Warford.    20    Md. 

357,   385. 

Discussion —  In   Harden   v.   Hays, 

9  Pa.  St.  151,  the  question  is  dis- 
cussed. It  is  t-here  said  that  the  weight 
of  authority  in  England,  at  the 
time  Stobart  v.  Dryden,  i  Mees.  & 
W.  615,  was  ruled  was  all  opposed 
to  the  doctrine  of  that  case,  and 
reference  is  made  to  Wright  v.  Lit- 
tler, 3  Burr.  1244.  decided  bv  Lord 
Mansfield,  to  Doe  v.  Ridgway,  4 
Barn.  &  Aid.  53,  6  E.  C.  L.  347,  and 
to  Provis  V.  Reed,  5  Bing.  435,  15 
E.  C.  L.  490.  After  stating  the  rea- 
sons on  which  Stobart  v.  Dryden 
was  ruled  the  Pennsylvania  court 
said:  "It  is  not  true,  at  least  in  this 
state,  where  subscribing  witnesses 
are  not  required  to  a  will,  that  the 
evidence  of  handwriting  in  the  at- 
testation is  offered  merely  as  the 
declaration  of  the  fact  that  he  put 
his  name  there  in  the  manner  in 
which  attestations  are  usually  placed 
to  genuine  signatures.  On  the  con- 
trary, proof  of  the  handwriting  of  a 
deceased  subscribing  witness  is  not 
merely  evidence  that  he  attested  the 
will,  but  is  also  proof  of  the  sanity 
of  the  testator.  It  is  evidence  of 
that  asserted  fact  because  the  prin- 
ciple of  law  is  that  no  man  would 
attest   the    will   of   any   but    a    sane 
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person  of  sound,  disposing  mind, 
memory  and  understanding.  On 
such  evidence,  without  more,  a  will 
must  be  admitted  to  probate.  It  is 
in  effect  the  attestation  of  the  wit- 
ness that  the  testator  was  sane.  In 
Hays  V.  Harden,  6  Pa.  St.  409,  it  is 
ruled  that  proof  of  the  handwriting 
of  the  subscribing  witness  to  a  will, 
when  the  witness  cannot  be  called, 
is  equivalent  to  his  oath  to  the  sig- 
nature   of    the    testator." 

68.  Stobart  z\  Dryden,  i  Mees.  & 
W.  (Eng.)  615  (declarations  of  a 
deceased  attesting  witness  to  a  deed 
tending  to  show  that  he  forged  or 
fraudulently  altered  it,  were  held  in- 
admissible) ;  Goodtitle  v.  Clayton,  4 
Burr.  (Eng.)  2224;  Sewall  v.  Rob- 
bins,  139  Ma3s.  164,  29  N.  E.  650; 
Baxter  v.  Abbott,  7  Gray  (Mass.) 
71  (In  the  last  case  it  was  observed: 
The  fact  that  the  deceased  attested 
the  will  as  a  witness  does  not,  we 
think,  furnish  evidence  of  any  opin- 
ion he  had  as  to  the  sanity  of  the 
testator.  He  may  have  had  no  opin- 
ion on  the  subject.  He  may  have 
attested  the  will  with  the  full  belief 
that  the  testator  was  insane,  and 
with  the  view  of  testifying  to  that 
opinion  whenever  the  will  should  be 
offered  for  probate.  No  inference 
as  to  his  opinion  can  be  drawn  from 
the  fact  of  signing,  and  therefore 
evidence  of  a  contradictory  opinion 
expressed  by  him  was  inadmissible)  ; 
Boardman  v.  Wooaman,  47  N.  H. 
120.    135. 

"  There  Is  No  Presumption  that  a 
witness  to  a  will  will  state  one  way 
or  the  other  in  regard  to  the  sanity 
of  the  testator.  There  is  no  legal 
presumption  because  the  name  of  a 
person  appears  on  a  will  as  attesting 
witness  that  the  person  actually  at- 
tested it.  Boardman  v.  Woodman, 
47  N.  H'.  120,  135 ;  Crenshaw  v. 
Johnson,  120  N.  C.  270,  26  S.  E. 
810  (it  is  hearsay)  ;  Runvan  v.  Price, 
IS  Ohio  St.  I,  86  Am.  Dec.  469;  Sel- 
lars  V.  Sellars,  2  Heisk.  (Tenn.)  430. 
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scribing  witness  who  testifies  on  the  trial  may  be  proved  only  to 
discredit  his  testimony.*''' 

(3  )  Previous  Expressions  of  Opinion.  —  Subscribing  witnesses  may 
not  be  contradicted  by  proof  of  expressions  of  opinions  contrary  to 
those  testified  to.'^'* 

1.  Form  of  Testimony.  —  (l.)  Depositions.  —  In  some  states  the 
testimony  of  the  subscribing  witnesses  may  be  given  in  a  deposi- 
tion.'^^ 

(2.)  Certified  Copy  of  Testimony.  —  A  certified  copy  of  their  testi- 
mony given  in  the  probate  court  is  admissible,'"  though  they  have 
testified  to  the  same  effect  on  appeal/^  the  trial  being  de  novo. 
The  right  to  cross-examine  does  not  exist  in  such  a  case.''*  And 
where  the  trial  is  de  novo  it  may  be  offered  by  either  party.  Its 
weight  is  solely  for  the  jury.'^^  But  the  record  of  the  county  court 
is  not  admissilDle  as  a  certificate  of  the  oath  of  the  witnesses  if  it 
shows  that  their  testimony  was  taken  after  the  will  was  probated. 
The  recital  cannot  be  contradicted  by  parol.^^ 

(3.)  Affidavit. —  A  statute  providing  that  any  attesting  witness 
may  sign  an  affidavit  stating  such  facts  as  he  would  be  required  to 
testify  to  prove  the  attested  will  in  court,  and  that  such  affidavit 
shall  be  accepted  as  evidence,  is  valid.^^ 

(4.)  Handwriting.  —  If  any  of  the  attesting  witnesses  are  deceased 
or  without  the  jurisdiction,  proof  of  their  handwriting  is  given  the 
same  effect  as  their  testimony.^® 

m.  Cross-Examination.  —  Under  the  "  American  rule  "  the  cross- 
examination  of  a  witness  must  not  extend  beyond  the  matters  in- 
quired about  on  his  direct  examination.^'^     It  must  be  limited  to 

69.  Burney  v.  Torrey,  lOO  Ala.  74.  Prather  v.  McClelland,  7'j 
157,  14  So.  685,  46  Am.  St.  Rep.  Zi ;  Tex.  574,  13  S.  W.  543,  ruled  un- 
Stirling  v.   Stirling,  64  Md.    138,  21       der  art.  1855,  R-   S. 

Atl.  273;  Lewis  V.  Mason,  109  Mass.  75.     Rigg  v.  Wilton,  13  111.  14,  54 

169.  Am.    Dec.   419;    Rogers   v.   Thomas, 

70.  McFadin  v.   Catron,   120  Mo.       i   B.   Mon.    (Ky.)    390. 

252,   263,   25   S.   W.   506.     But   com-  76.     Godfrey   v.    Phillips,    209    111. 

pare    Burnev   v.     Torrey,     lOO    Ala.  584,  7i    N.   E.    19. 

157,  14  So.  68s,  46  Am.  St.  Rep.  33.  '^'^-    Vivian's     Appeal,     74     Conn. 

71.  Johnson    v.    Farrell.    215    111.  257,   50  Atl.  797- 

542,  74  N.  E.  760.     In  re  Estate  of  78.     Illinois.  — 0"Bn&r\     v.      Bon- 

Arrowsmith,  206  111.  352,  69  N.  E.  77.  field,  213  111.  428.  72  N.  E.   1090. 

A   deposition   taken   upon   a   com-  /owa.  —  Boyeu's     Will,     23     Iowa 

mission   issued  by  the   count>'  court  354- 

may  be  received  on  the  trial  of  the  Nezv   York.  —  Jackson   v.   VanDu- 

appeal   in   the    circuit    court,   though  sen,  5  Johns.  144 ;  Jauncey  z/.  Thorne, 

one  of  the  counsel  was  present  when  2   Barb.   Ch.  40;    Losee   v.   Losee,   2 

it  was  taken.     In  re   Estate  of  Ar-  Hill  609. 

rowsmith,  206  111.  352,  69  N.  E.  77-  North  Carolina.  —  Crowell  v.  Kirk, 

72.  Entwistle   v.    Meikle,    180   111.  14  N.  C.   (3  Dev.  L.)  355. 

9,  54  N.  E.  217;  Slinglofif  V.  Bruner,  0/;zo.  — Clark  v.  Boyd,  2  Ohio  56. 

174  111.  561,  51   N.   E.  772;  McCon-  Pennsylvania.  — Yidivd&n  v.  Hays,  9 

nell   V.   Keir,   76   Kan.   527,   92    Pac.  Pa.   St.   151,  6  Pa.   St.  409;   Kirk  v. 

540-  Carr,  54   Pa.    St.  285. 

73.  Baker  v.  Baker,  202  111.  595,  79.  Crenshaw  v.  Johnson,  120  N. 
67   N.  E.  410.  C.  270,  26  S.  E.  810. 
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the  testator's  state  of  mind  when  the  will  was  executed.'"  But 
under  the  "  English  rule  "  it  may  extend  to  the  witness'  previous 
knowledge  concerning  the  testator.^^  All  the  matters  which  trans- 
pired at  the  time  the  will  was  executed  may  be  inquired  into.^^ 
The  closest  inquiry  is  permissible  as  to  the  facts  and  reasons  for 
their  opinions.®^  It  is  not  competent  to  inquire  concerning  the 
testator's  comprehension  of  a  clause  in  the  will  creating  charitable 
trusts;^*  nor  whether  the  witness  would  have  become  such  if  he 
had  known  the  provisions  of  the  will,  nor  as  to  the  testator's  hos- 
tility to  him.^5  An  attesting  witness  may  be  recalled  in  rebuttal 
and  re-examined  without  restriction.^^ 

13.  Judicial  Proceedings.  —  A.  Appucation  ifOR  Commitment. 
An  application  for  testator's  admission  to  an  insane  asylum  and 
the  certificate  of  physicians  to  the  effect  that  he  was  insane  are 
inadmissible  because  unverified  and  because  given  in  a  different 
proceeding  and  upon  a  different  issue,^^ 

B.  DiSMissAi,  OF  Procee:dings.  —  The  dismissal  of  proceedings 
for  the  appointment  of  a  guardian,  with  consent  of  the  contestant 
of  the,  will,  is  a  relevant  circumstance.*^ 

C.  Effect  of  Prior  Adjudication.  —  A  finding  of  mental  in- 
capacity on  an  inquisition  of  lunacy  is  prima  facie  evidence  only  as 
against  persons  not  parties  to  the  proceeding,  though  statutory  no- 
tice of  it  was  given  them.*^    That  effect  must  be  given  the  adjudi- 


80.  Egbert  v.  Egbert,  78  Pa.  St. 
326. 

81.  Nichols  V.  Wentz,  78  Conn. 
429,  62  Atl.  610. 

82.  Robinson  v.  Adams,  62  Me. 
369;  Egbert  V.  Egbert,  78  Pa.  St. 
326  (this  is  not  a  departure  from 
the  rule  which  prohibits  a  defendant 
who  has  not  opened  his  case  from 
introducing  it  to  the  jury  for  cross- 
examination,  for  the  reason  that  the 
mental  condition  of  the  testator  at 
the  time  in  issue  is  a  part  of  the 
res  gestae.  Puryear  v.  Reese,  6 
Coldw.  (Tenn.)  21,  is  to  the  same 
effect. 

83.  Huff  V.  Huff,  41  Ga.  696. 

84.  Melanefy  v.  Morrison,  152 
Mass.  473,  26  N.  E.  36.  The  ques- 
tion was  put  on  cross-examination. 
"  Perhaps  the  judge  in  his  discretion 
might  have  allowed  it  to  be  an- 
swered. But  we  think  his  discre- 
tion was  wisely  exercised  in  exclud- 
ing it.  It  involved  an  opinion  on  a 
subject  about  which  jurors  and  the 
witnesses  might  have  differed,  and 
which  would  not  have  furnished  a 
safe    standard    for    comparison." 
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85.  Spence  v.  Spence,  4  Watts 
(Pa.)    165. 

86.  Nash  v.  Hunt,  116  Mass.  237. 

87.  Keely  v.  Moore,  196  U.  S.  38, 
22  App.  Cas.  (D.  C.)  9;  Leggate  v. 
Clark,  III  Mass.  308;  Pinney's  Will, 
27  Minn.  280,  6  N.  W.  791,  7  N.  W. 
J44  (record  of  probate  court  show- 
ing application  for  appointment  of 
guardian). 

88.  Lewis  V.  Mason,  109  Mass. 
169. 

89.  England.  — ■  Cooke  v.  Chol- 
mondeley,  2  Macn.  &  G.  18,  2  H. 
&  Tw.  162,  19  L.  J.  Ch.  81  (in  this 
case  Lord  Chancellor  Cottenham 
said  :  "  It  is  very  possible  that  there 
may  have  been  a  period  during  which 
it  was  competent  for  the  testator  to 
make  a  will,  and  that  such  a  will 
rnight  be  valid  though  the  commis- 
sion existed.  The  existence  of  the 
commission  is,  no  doubt,  a  circum- 
stance of  extreme  suspicion,  and  one 
which  gives  rise  to  the  strongest  pre- 
sumption against  the  validity  of  the 
will ;  but  this  presumption  is  never- 
theless capable  of  being  rebutted"). 

California.  —  Estate  of  Johnson,  57 
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cation  though  the  appointment  of  a  guardian  was  made  after  the 
execution  of  the  will,  but  on  the  same  day.^«  No  greater  effect 
can  be  given  it  because  the  executor  was  the  party  who  promoted 
the  proceedings  and  was  appointed  the  lunatic  s  committee. 

a    Scope  of  the  Issue.  — A   judgment  of   incompetency   is   not 
prima  facie  evidence  of  testamentary  incapacity  unless  the  issue  of 
sanity  was  raised.     The  fact  of  its  rendition  js  relevant  as  a  par 
of  the  testator's  history  contemporaneous  with  the  testamentary 
act.^2 


Cal.  529  (ruled  under  the  statute  in 
force  in   1877). 

Georgia.  —  Slaughter  v.  Heath,  127 
Ga.  747,  57  S.  E.  69. 

Hawaii.  —  In  re  Lunalilo  s  ins- 
tate, 3  Haw.  519  (spendthrift  guar- 
dianship). 

Kentucky.  —  Hawkins    f.     Grimes, 

13  B.  Mon.  257. 

Maine.  — In  re  Chandler's  Will, 
102  Me.  72,  lOl,  66  Atl.  215;  Halley 
V.  Webster,  21  Me.  461. 

Massachusetts.  — May  v.  Bradlee, 
127  Mass.  414;  Leonard  v.  Leonard, 

14  Pick.  280;  Breed  v.  Pratt,  18 
Pick.  115  (the  guardian  may  show, 
in  his  capacity  as  executor,  though 
a  legatee,  that  the  ward  was  sane 
when  the  will  was  made)  ;  White  v. 
Palmer,  4  Mass.  147;  Stone  v. 
Damon,  12  Mass.  488;  Crownin- 
shield  V.  Crowninshield,  2  Gray  524. 

New  Jerscv.  —  Whitenack  v.  Stry- 
ker,  2  N.  J.'Eq.  8. 

New  York.  — In  re  Pendleton's 
Will,  5  N.  Y.  Supp.  849;  Lewis  v. 
Jones,  50  Barb.  645. 

FfnnjTv/z'fl/n'a.  —  Leckey  v.  Cun- 
ningham", 56  Pa.  St.  370;  Diigan's 
Estate,    6    Pa.    Dist.    222. 

Vermont. — In  re  Wheelock's  Will, 
76  Vt.  235,   56  Atl.   1013. 

90.  Ames  v.  Ames,  40  Or.  49S, 
67   Pac.   737. 

Admission  Need  Not  Be  ftualified. 
If  an  inquisition  fixes  the  period 
at  which  lunacy  began  the  court  is 
not  bound,  of  its  own  motion,  to 
tell  the  jury  that  it  could  not  operate 
retroactively  or  prospectively.  Haw- 
kins  V.   Grimes,    13   B.   Mon.    (Ky.) 

257. 

91.  Titlow  V.  Titlow,  54  Pa.  St. 
216. 

The  Pleadings  and  Decree  in  a 
suit  by  the  guardian  of  the  testator 
against   the   proponent   of   the   will, 


the  finding  being  that  a  contract 
executed  in  his  favor,  and  made 
about  the  time  the  will  was  made 
and  as  part  of  a  plan  to  convey 
all  of  testator's  property  to  him,  are 
admissible  against  the  proponent  of 
the  will  in  an  action  to  have  it  pro- 
bated. In  re  Estate  of  Hender- 
shott.  134  Iowa  320,  III  N.  W  969- 
Record  of  an  Inquisition  de  luna- 
tico  inquirendo  is  admissible;  but  it 
is  otherwise  with  so  much  of  the 
order  as  refers  to  the  duties  of  the 
committee.  Kerr  v.  Lunsford,  31 
W  Va.  659,  676,  8  S.  E.  493,  2  L. 
R.  A.  668. 

A  Report  Made  After  the  Testa- 
tor's Death,  respecting  the  necessity 
of  continuing  the  guardianship,  is 
inadmissible.  Fairchild  v.  Bascomb, 
35  Vt.  398,  418. 

92.  Rice  v.  Rice,  50  Mich.  44^ 
15  N.  W.  545  (Cooley,  J.,  said: 
"The  substantial  averment  m  the 
petition  was  that  R.  was  mentally 
incompetent  to  have  the  charge  and 
management  of  his  property,  and  was 
wasting  it.  Insanity  was  not  al- 
leged or  put  in  issue,  and  the  recital 
of  the  existence  of  insanity  in  the 
order  was  very  likely  an  inadver- 
tence. But,  whether  inadvertent  or 
intentional,  it  went  beyond  anything 
to  which  R.  had  been  called  upon, 
to  answer,  and  was  of  no  force.  The 
order  judicially  determined  that  R. 
had  become  unfit  to  manage  his 
propertv,  and  it  determined  nothing 
more.  But  this  is  not  inconsistent 
with  testamentary  capacity;  the 
state  of  being  unfit  to  manage  prop- 
erty is  not  even  inconsistent  with 
capacity  to  make  contracts");  Mul- 
holland's  Estate,  217   Pa.   St.  65,  66 

Atl.   ISO. 

The  Findings  of  the  Court  on  an 

inquisition    are    admissible    to    show 
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b.  Effect  of  Appeal.  —  It  is  immaterial  that  the  will  was  executed 
pending  an  appeal  from  the  decree  appointing  a  guardian;  the  de- 
cree was  not  vacated  by  the  appeal.®^ 

c.  Weight  To  Be  Given.  —  The  weight  to  be  given  a  judgment 
of  incompetency  will  depend  upon  the  nature  of  the  mental  state 
of  the  incompetent.  In  any  event,  the  presumption  to  which  it 
gives  rise  may  be  overcome  by  a  preponderance  of  the  evidence."* 
The  effect  of  such  a  judgment  as  evidence  may  be  overthrown  by 
showing  that  it  was  secured  at  the  sole  instance  of  the  contestant.^^ 
But  the  presumption  arising  from  it  may  not  be  overcome  by  such 
testimony  as  is  required  to  establish  the  probate  of  a  will."® 

D.  Retroactive  Judgment.  —  An  inquisition  finding  incompe- 
tency previous  to  the  examination  is  inadmissible."^  Such  is  the 
rule  though  it  was  expressly  found  that  the  testator  was  insane  at 
a  time  prior  to  the  execution  of  the  will.  In  either  event  it  does 
not  affect  the  burden  of  proof."*  It  is  at  least  not  conclusive 
though  there  has  been  no  change  in  the  testamentary  condition 
since  it  was  rendered."" 

An  Adjudication  of  Idiocy  is  competent  though  made  after  execution 
of  the  will/  especially  as  to  acts  subsequently  done,  though  the 
disease  affecting  the  ward  was  likely  to  impair  his  mind.^ 

E.  Discharge  of  Guardian.  —  A  judgment  discharging  a  guar- 


the  scope  of  the  judgment,  that  be- 
ing a  matter  of  doubt.  So  far  as  the 
facts  recited  are  not  made  a  part  of 
the  judgment  or  of  the  record,  they 
are  not  binding  in  a  case  involving 
testamentarj'  capacity,  though  the 
parties  are  the  same  to  both  pro- 
ceedings. Nichols  V.  Wentz,  78 
Conn.  429,  62  Atl.  610. 

93.  Hamilton  v.  Hamilton,  10  R. 
I.  538. 

94.  In  re  Chandler's  Will,  102  Me. 
72,  102,  66  Atl.  215,  the  court  said: 
"  If  the  guardianship  was  imposed 
on  account  of  the  impairment  of 
sorne  particular  function  of  the 
brain  which  did  not  materially  inter- 
fere with  the  judgment,  compre- 
hension and  memory,  it  might  re- 
quire scarcely  any  evidence  at  all 
to  remove  the  effect  of  it.  On  the 
other  hand,  if  it  was  imposed  on 
account  of  long  standing  and  chronic 
insanity  involving  the  destruction  of 
all  these  faculties,  no  amount  of  evi- 
dence could  overcome  it.  Of  the 
impairment  of  the  mind  between 
these  two  extremes,  the  amount  of 
evidence  required  to  overcome  the 
disability   would     depend     upon     the 
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facts  and  circumstances  of  each  par- 
ticular case ;  so  that  when  we  reach 
the  final  determination  as  to  mental 
capacity  or  incapacitA',  whether  the 
person  is  in  an  insane  asylum,  under 
guardianship,  or  under  no  legal  dis- 
ability, we  revert  to  the  simple  prop- 
osition of  law  whether,  under  all  the 
circumstances  in  the  particular  case 
under  consideration,  the  testator 
was  of  sound  and  disposing  mind." 

95.  Mulholland's  Estate,  217  Pa. 
St.  65,  66  Atl.   150. 

96.  Entwistle  v.  Meikel,  180  111. 
9,  25,  54  N.  E.  217;  King  V.  Gilson, 
191  Mo.  307.  90  S.  W.  367;  In  re 
Hoffman's  Estate,  209  Pa.  St.  357, 
58  Atl.  665. 

97.  In  re  Harvey's  Will  (Iowa). 
94  N.  W.  559;  In  re  Preston's  Will, 
113  App.  Div.  732,  99  N.  Y.  Supp. 
312;  Mulholland's  Estate,  217  Pa. 
St.  65,  66  Atl.   ISO. 

98.  In  re  Preston's  Will,  113  -A.pp. 
Div.  732,  99  N.   Y.    Supp.  312. 

99.  Nichols  v.  Wentz,  78  Conn. 
429,   62   Atl.   610. 

1.  Townsend  v.  Bogart,  5  Redf. 
Sur.    (N.    Y.)    93.    108. 

2.  Arnold  v.  Arnold  (Kv.  L. 
Rep.),    17  S.   W.  203. 
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dian  is  not  conclusive  that  the  person  discharged  possessed  testa- 
mentary capacity.^ 

F.  Judgme;nt  Rb;s  Inter  Alios  Acta.  —  A  judgment  which  is 
res  infer  alios  acta  is  not  admissible.* 

G.  Verdict  on  Another  Will.  —  A  verdict  as  to  the  capacity 
of  a  testator  when  a  will  was  executed  is  not  admissible  on  the 
question  of  his  capacity  when  a  prior  will  was  made.^ 

H.  Proceedings  in  Probate  Court.  —  It  is  irrelevant  in  a  pro- 
ceeding to  establish  a  will  in  solemn  form  to  show  that  the  probate 
court  has   granted  letters  of   administration  on   testator's  estate." 

I.  Coroner's  Verdict.  — The  verdict  of  a  coroner's  jury  passing 
on  the  cause  of  testator's  death  is  not  competent  to  show  his  mental 
condition.'' 

J.  Discharge  From  Institution.  —  The  discharge  of  a  person 
from  an  insane  asylum  is  priina  facie  evidence  of  restoration  to 
reason,  or  of  improper  confinement  therein,  though  the  certificate 
of  discharge  is  silent  as  to  the  reason,  these  being  the  only  statutory 
grounds  for  a  discharge.* 

K.  Reports  Concerning  Lunatics.  —  Under  a  statute  requir- 
ing that  reports  made  by  visitors  to  lunatics  so  found  by  inquisition 
shall  be  destroyed  on  the  death  of  any  patient  to  whom  they  relate, 
such  reports  must,  though  in  existence,  be  treated  as  destroyed  in 
a  contest  over  the  will  of  a  patient.^ 

14.  Question  of  Fact.  —  It  is  for  the  jury  to  pass  upon  the 
question  of  a  testator's  mental  capacity,^"  whether  incompetency  is 
alleged  to  have  resulted  from  inebriety  or  otherwise,"  though  the 
testimony  is  uncontradicted.^^  But  in  some  states  there  must  be 
substantial  evidence  of  incompetency  to  justify  the  submission  of 
the  issue  to  the  jury.^^  Under  the  New  York  Code  the  probate  of 
a  will  is  priina  facie  evidence  of  the  capacity  of  the  testator.  On 
appeal  the  question  of  capacity  need  not  go  to  the  jury  unless  the 
evidence  tends  to  show  incapacity." 

15.  ftuantum  of  Evidence.  —  A.  Generally.  —  Insanity  must  be 
shown  by  the  clearest  and  most  satisfactory  proof,^'^  especially  if 

3.  In  re  Will  of  Fenton,  97  Iowa  11.  Estate  of  Johnson,  57  Cal. 
192,  66  N.   W.  99.  529;  Best  v.  Best's  Exrs.,  11  Ky.  L. 

4.  Terry  v.  Buffington,  11  Ga.  337-  Rep.  215,  11  S.  W.  810. 

5.  Packham  v.  Glendmyer,  103  12,  Townshend  v.  Townshend,  7 
Md.  416,  63  Atl    1048  Qill    (Md.)    ID,  32. 

6.  Brown  v.  McBnde,  129  Ga.  92,  13.     Southworth     v.     Southworth. 

7.^PyW.  Pyle,  158  111.  289.  41  /73  Mo.  59,73,  73  S.  W.  129  and 
N    F    QQQ  ^    '     ^  ^  local  cases  cited;  Hamon  v.  Hamon, 

8.  Clements    v.    McGinn     (Cal.),       180  Mo^  685,  702    79  S.  W.  422. 

33  Pac    920  ^*-    Dobie   v.   Armstrong,    160   N. 

9.  Roe  V.   Nix,    (1893)    Prob.   55-       Y.  584,  55  N.  E.  302,  27  App.   Div. 

10.  Harp  V.  Parr,  168  111.  459.  520,  50  N.  Y.  Supp.  801;  Haughian 
48  N.  E.  113;  Petefish  v.  Becker,  176  1'.  Conlon,  86  App.  Div.  290.  83  N. 
111.  448,  52  N.  E.  71 ;  Odenwaelder  z:       Y.  Supp.  830. 

Schorr,   8    Mo.    App.    458;    Gass   v.  15.    Gass     v.     Gass,     3     Humph. 

Gass,  3  Humph.    (Tenn.)   278.  (Tenn.)    278. 
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a  delusion  is  alleged  and  general  competency  admitted^®  The 
proof  must  be  clear  and  convincing."  It  is  sufficiently  established 
by  a  preponderance  of  the  testimony.^^  It  need  not  be  shown  be- 
yond a  reasonable  doubt.^^  The  rule  in  the  Ecclesiastical  courts 
of  England  seems  to  have  been  otherwise  in  some  cases.-**  In  the 
common  law  courts  competency  must  be  shown  by  satisfactory  evi- 
dence.-^ 

B.  Rule  Affected  by  Circumstances. — The  burden  may  be 
increased  by  proof  that  the  will  was  written,  or  procured  to  be 
written,  by  a  person  who  is  largely  benefited  by  it  and  that  the  tes- 
tator was  in  an  enfeebled  state,"  unless  he  is  shown  to  have  acted 
on  a  previous  intention.-^  The  cause  of  the  testator's  condition  is 
immaterial.^*     Proof  of  the  testator's  prior  or  subsequent  delusions 


16.  Taylor  v.  McClintock  (Ark.), 
112  S.  W.  405. 

17.  Home  of  the  Aged  v.  Bantz, 
107  Md.  543,  69  Atl.  376;  Grubbs  v. 
McDonald,  91  Pa.  St.  236;  Palmer's 
Estate,  219  Pa.  St.  303,  68  Atl.  710; 
Tucker  v.  Sandidge,  85  Va.  546,  8 
S.  E.  650;  Gray  v.  Rumrill,  loi  Va. 
507,  44  S.  E.  697.  Sut  see  Wallen 
z'.  Wallen,  107  Va.  131,  57  S.  E.  596; 
Riddell  v.  Johnson,  26  Gratt.    (Va.) 

152. 
It    Is    Not    Enough    To    Raise    a 

Doubt  as  to  the  competency  of  the 
testator;  it  must  be  shown  by  a  pre- 
ponderance of  the  evidence  that  his 
mind  was  unsound.  Entwistle  v. 
Meikle,   180  111.  9.  28,  54  N.  E.  217. 

18.  Hopkins  v.  Wampler,  108  Va. 
705,  62   S.   E.  926. 

19.  King  V.  Rowan,  82  Miss,  i, 
34  So.  325,  disapproving  a  contrary 
statement  in  Mullins  v.  Cottrell,  41 
Miss.   291. 

20.  FuUeck  v.  AUinson,  3  Hagg. 
(Eng.)  527.  In  this  case  Sir  John 
Nicholl  said  that,  in  view  of  the  fact 
that  the  testator's  general  sanity  was 
established,  the  existence  of  insanity 
at  the  time  of  the  execution  of  the 
vfill  ought  to  be  clear  beyond  all 
doubt. 

21.  Sutton  V.  Sadler,  3  C.  B.  (N. 
S.)  87,  26  L.  J.  C.  P.  284,  3  Jur-  (N. 
S.)  1150;  Smith  V.  Tebbitt,  L.  R.  I 
P.    (Eng.)    354,  436,   IS  L.  T.  594. 

22.  England.  —  Butlin  v.  Barry,  I 
Curt.  617;  Paske  v.  Ollatt,  2  Phill. 
Ecc.  323 ;  Ingram  v.  Wyatt,  4  Hagg. 
Ecc.  384;  Billinghurst  v.  Vickers,  i 
Phill.  Ecc.  187. 

Connecticut.  —  Drake's  Appeal,  45 
Conn.  9,  21   ("The  amount  of  proof 
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required  varies  with  the  circum- 
stances. If  the  interest  is  small  in 
proportion  to  the  whole  estate  and 
the  decedent  at  the  time  of  making 
the  will  was  in  health  and  the 
possession  of  his  faculties,  slight 
proof  will  suffice.  On  the  other 
hand,  if  his  mind  is  feeble  and  the 
party  drawing  the  will  takes  a  con- 
siderable portion  of  the  estate  to  the 
exclusion  of  heirs,  proof  of  the  most 
conclusive  nature  will  be  required  "). 

Illinois.  —  England  v.  Fawbush, 
204  111.  384,  68  N.  E.  526;  Purdy  v. 
Hall,  134  in.  298,  25  N.  E.  645; 
Smith  V.  Henline,  174  111.  184,  51  N. 
E.  227:  Keyes  v.  Kimmel,  186  111. 
109,   57   N.    E.   851. 

Suspicious  Circumstances — If  the 
testator's  condition  is  such  as  to 
render  it  desirable,  in  the  judgment 
of  the  proponent  of  the  will,  to  have 
a  medical  consultation  and  opinion 
as  to  testator's  sanity,  the  circum- 
stance requires  full  and  strong  proof 
to  show  capacity.  Christy  v.  Clarke, 
45  Barb.  (N.  Y.)  529,  546.  But  the 
attestation  of  codicils  by  experts  in 
mental  disease  is  not  such  a_  dr- 
cumstance  as  may  arouse  suspicion. 
In  re  Journeay's  Will,  15  App.  Div. 
567.  44  N.  Y.  Supp.  548. 

23.  Harwood  v.  Baker,  3  ]Moore 
P.  C.  282,  z^z.  13  Eng.  Reprint  117. 

24.  ///n;o/.y.  — England  V.  Faw- 
bush, 204  111.  384,  68  N.  E.  526; 
Cheney  v.  Goldy,  225  111.  394,  80  N. 
E.  289;  Smith  V.  Henline,  174  111. 
184,  198,  51  N.  E.  22-];  McCommon 
V.  McCommon,  151  111.  428.  38  N.  E. 
145;  Purdv  V.  Hall,  134  111.  298,  25 
N.    E.    645. 
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may  make  it  necessary  for  the  proponent  to  show  his  sanity  by 
much  clearer  proof  than  would  have  been  required  had  no  such 
condition  existed.^^ 

VII.  EXECUTION. 

1  Burden  of  Proof.  — A.  On  Petition  For  Probate.  — It  is 
the 'universal  rule  that  the  party  propounding  a  will  for  probate 
has  the  burden  of  proving  its  due  execution  m  compliance  with  all 
the  statutory  requirements^^"  existing  at  the  date  of  its  execution.- 

B  On  Contest  or  Appeal.  — Tlie  general  rule,  also,  is  that 
whenever  the  validity  of  a  will  comes  directly  in  issue,  the  burden 


Minnesota.  —  In   re   Casey's   Will, 
99   N.   W.   363- 
New  Jersey.  —  Byard  v.   Conover, 

39    N.    J.    Eq.    244- 

Pennsylvania.  — Yardley  v.  Cuth- 
bertson,  108  Pa.  St.  395,  454,  i  Atl. 
76=5,  56  Am.  Rep.  218;  Boyd  7'-  Boyd, 
66  Pa.  St.  283;  Wilson  v.  Mitchell, 
loi  Pa.  St.  495,  505-      .         ^   ^^ 

25.  Waring  v.  Waring,  6  Moore 
P.  C.  341,  13  Eng.  Reprint  p5- 

26.  A  lab  a  m  a.  —  Woodroof  v. 
Hundley,  133  Ala.  395,  32  So.  STp; 
Barnewall  v.  Murrell,  108  Ala.  366, 
18    So.    831.  ,  _     .  . 

Colorado.  —  Snodgrass  v.  bmith, 
42  Colo.  60,  94  Pac.  312. 

Connecticut.  — hockwood  v.  Lock- 
wood,  80  Conn.  513,  69  Atl.  8. 

Delazvare.  —  Sutton  v.  Sutton,  5 
Har.  459;  Lodge  v.  Lodge's  Will, 
2  Houst.  418. 

Georgia.  —  Slaughter  v.  Heath, 
127  Ga.  747,  57  S.  E.  69;  Brown  v. 
McBride,  129  Ga.  92,  58  S.  E.  702; 
Evans  V.  Arnold,  52  Ga.  169 ;  Wetter 
V.  Habersham,  60  Ga.   193- 

/;/moi.f.  —  Webster  v.  Yorty,  I94 
111.  408,  62  N.  E.  907 ;  Harp  v.  Parr, 
168  111.  459,  48  N.  E.  11.^;  Bevelot  v. 
Lestrade,  I53  HI-  625,  .38  N.  E.  1056. 

/ftdmno.  —  Miller  v.  Coulter,  156 
Ind.  290,  59  N.  E.  853;  Morrell  v. 
Morrell,  157  Ind.  179,  60  N.  E.  1092; 
Steinkuehler  v.  Wempner,  169  Ind. 
154,  81  N.  E.  482,  15  L-  R-  A.   (N. 

'lozva  —In  re  Goldthorp's  Estate, 
115  Iowa  430,  88  N.  W.  944;  ("»'f 
Hull's  Will,  117  Iowa  738  89  N.  W. 
979;  Ross  V.  Ross,  117  N.  W.  1105. 
Kansas.  — McConntW  v.  Keir,  -6 
Kan.  527,  92  Pac.  54°;  Hospital  Co. 
V.  Hale,  69  Kan.  616,  77  P^c.  537; 
Wright  V.  Young,  75  Kan.  287,  89 
Pac.    194- 


Kentucky.  —  Barlow  v.  Waters,  16 
Ky.  L.   Rep.  426,  28  S.  W.  785- 

Maine.  —  Barnes  v.  Barnes,  66  Me. 
286. 

Maryland.  —  Cramer      v.       Lrum- 
baugh,  3  Md.  491. 

Massachusetts.— Barker  v.  Comins, 
no  ]\Iass.  477. 

Minnesota.  —  Toh'm  v.  Haack,  79 
Minn.  lOi,  81  N.  W.  758. 

Missouri.  —  Teckenbrock  v.  Mc- 
Laughlin, 209  Mo.  533,  108  S.  W. 
46;  Campbell  v.  Carlisle,  162  Mo. 
634,  63  S.  W.  701;  Mowry  v.  Nor- 
man, 204  Mo.  173,  103  S.  W.  15; 
Goodfellow  V.  Shannon,  197  Mo. 
271,  94  S.  W.  979;  Bradford  v.  Blos- 
som, 207  Mo.  177,  105  S.  W.  289; 
Morton  v.  Heidorn,  135  Mo.  608, 
37  S  W.  504;  Sehr  v.  Lindemann, 
153  Mo.  276,  54  S.  W.  537- .    , ,    , 

New  York.  —  In  re  Hitchler  s 
Will,  25  Misc.  365,  55  N.  Y.  Supp. 
642.;  In  re  Mackay's  Will,  no  N.  Y. 
611,  18  N.  E.  433.  6  Am.  St.  Rep. 
409,  I  L.  R.  A.  491 ;  Lewis  V.  Lewis, 
II   N    Y.  220;  Matter  of  Kellum,  52 

N-  Y.  517.         .  ,  ^    , 

North   Carolina.  — In    re    Hedge- 

peth's   Will,   63   S.    E.    1025. 

South       Carolina.  —  Reynolds      v. 

Reynolds,   i    Spears  L.   253,  40  Am. 

Dec.  599-  ^  t3  /^ ' 

Tennessee.  —  Puryear  v.  Keese,  o 
Coldw.  21;  Bartee  v.  Thompson,  8 
Baxt.  508. 

Tt'.ra.s.  —  Renn  v.  Samos,  33  Tex. 
760;  Beazley  v.  Denson,  40  Tex.  416. 

Right  To  Open  and  Close  Where 
Several  Wills  Are  Propounded. 
Hutley  V.  Grimston,  48  L.  J.,  P.  68,  5 
P.  D.  24,  41  L.  T.  531- 

27.  Where  a  will  is  without  date, 
the  burden  of  proof  is  upon  the  pro- 
ponent to  show  that  it  was  executed 
at   such   a   time  that  the   formalities 
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of  proving  its  formal  execution  is  upon  the  person  relying  upon  the 
will.  And  it  is  immaterial  whether  the  question  arises  upon  a  con- 
test of  the  will,-^  in  an  action  to  set  the  probate  aside,^^  on  appeal 
from  the  order  of  the  probate  court,^*^  or  on  an  issue  out  of  chan- 
cery.^^  And  due  execution  must  be  regularly  proved  although  it 
is  not  specifically  in  issue.32     The  fact  that  specific  grounds  of  con- 


required  bj'  the  law  in  force  at  the 
time  it  was  presented  were  not  re- 
quired by  the  law  in  force  at  the 
time  it  was  executed.  Jones  v. 
Jones,   3    Met.    (Kv.)    266. 

28.  Purdy  v.  Hall,  134  111.  298, 
25  N.  E.  645;  Goodfellow  v.  Shan- 
non, 197  Alo.  271,  94  S.  W.  979; 
Carl  V.  Gabel,  120  Mo.  283.  25  S.  W. 
214;  Craig  V.  Craig,  156  Mo.  358, 
56  S.  W.  1097;  Maddox  v.  Maddox, 
114  Mo.  35,  21  S.  W.  499,  35  Am. 
St.  Rep.  734;  McFadin  v.  Catron,  120 
Mo.  252,  25  S.  W.  506;  In  re  Sulli- 
A-an's  Estate,  40  Wash.  202.  82  Pac. 
297. 

"  A  will  contest  has  its  peculiar 
features.  It  comes  after  the  will  has 
been  formally  admitted  to  probate 
in  the  probate  court,  and  it  has  the 
effect  of  throwing  upon  those  who 
assert  the  will  the  burden  of  proving 
it  in  the  circuit  court.  The  plaintiffs 
or  contestants  in  such  case  may  not 
introduce  any  evidence  at  all ;  they 
may  even  expressly  abandon  the  con- 
test, still  the  burden  of  proving  the 
will  devolves  upon  those  who  main- 
tain it."  Cowan  v.  Shaver,  197  Mo. 
203,  95   S.   W.   200. 

Where  the  validity  of  a  will  is 
attacked  by  a  direct  proceeding  after 
probate  in  common  form,  or  on  ex 
parte  proceedings,  the  person  seeking 
to  maintain  the  validity  of  the  will 
has  the  burden  of  proving  every  es- 
sential fact  not  admitted  or  waived 
by  the  pleadings  necessary  to  author- 
ize probate  in  the  county  court.  In 
re  Mendenhall's  Will,  43  Or.  542,  72 
Pac.  318,  y2i  Pac.  1033. 

Right  To  Open  and  Close  is  with 
the  proponents.  Gable  v.  Ranch,  50 
S.  C.  95,  27  S.  E.  555  (Gen.  Stats. 
1882,  §  1872).  See  McBee  v.  Bow- 
man. 89  Tenn.  132,  14  S.  W.  481. 

29.  Peak  v.  Ware,  131  Ga.  826, 
63  S.  E.  581 ;  Harris  v.  Hayes, 
53  Mo.  90;  Land  v.  Helm,  56  Mo. 
420. 

Where  a  will  has  been  probated  in 
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common  form  and  the  validity  of 
the  will  is  attacked  by  direct  pro- 
ceedings, it  lies  upon  the  person  seek- 
ing to  maintain  the  validity  of  the 
will  to  re-probate  the  same  by  origi- 
nal proof  in  the  same  manner  as  if 
no  probate  thereof  had  been  had,  ex- 
cept as  to  such  matters  as  are  ad- 
mitted by  the  pleadings.  In  every 
such  proceeding  the  onus  probandi 
is  upon  the  party  propounding  the 
will.  Luper  v.  Werts,  19  Or.  122, 
23  Pac.  850. 

30.  Bx  parte  Brock.  37  S.  C.  348. 
16  S.  E.  38  (Gen.  Stat.  §  1872)  ; 
Taff  V.  Hosmer,  14  Mich.  309; 
Boardman  v.  Woodman,  47  N.  H. 
120;  Potter  V.  Potter,  41  111.  80; 
O'Brien  v.  Bonfield,  213  111.  428, 
72  N.  E.  1090;  Ware  v.  Ware,  8 
Me.  42. 

"  In  appeals  from  the  probate  court 
for  proving  a  will,  it  matters  not 
which  party  is  the  appellant.  The 
party  who  affirms  that  a  will  was 
made,  has  the  primary  burden  of 
proof  and  the  accompanying  right 
to  close."  Judge  of  Probate  z'. 
Stone,  44  N.  H.  593,  605. 

The  proceedings  upon  an  appeal 
from  the  act  of  the  register  of  wills 
are  de  novo,  and  the  burden  of  proof 
is  upon  the  proponent  to  show  the 
execution  of  a  paper  propounded  by 
the  register.  Sdmcox's  Estate,  11 
Pa.  Co.  Ct.  545. 

31.  Rigg  V.  Wilton,  13  111.  15,  54 
Am.  Dec.  419;  Rogers  z'.  Thomas,  i 
B.  Mon.  (Ky.)  390;  Hawkins  v. 
Grimes,   13   B.    Mon    (Ky.)    257. 

32.  Craig  v.  Craig,  156  Mo.  358, 
56  S.  W.  1097;  Gordon  v.  Burris, 
141   Mo.  602,  43  S.  W.  642. 

On  appeal  from  the  probate  of  a 
will  the  burden  of  proof  is  still  upon 
the  proponents  and  they  must  prove 
its  due  execution,  although  such 
execution  is  not  put  in  issue  by  the 
appellants.  Livingston's  Appeal,  63 
Conn.  68,  26  At).  470. 
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test  are  set  forth  which  the  contestant  must  prove/''^^  docs  not  affect 
the  duty  of  the  proponent  to  establish  the  due  execution  of  the  will. 

A  Prima  Facie  Case  is  made  in  those  jurisdictions  in  which  the 
order  of  probate  or  the  certificate  of  the  attesting  witnesses  is  ad- 
missible, by  the  introduction  in  evidence  of  the  will  and  the  order 
of  probate^^  or  certificate,^^  and  the  burden  of  proof  then  shifts  to 
the  contestants."^ 

By  Statutory  Enactments  in  a  few  states  the  courts  have  considered 
themselves  bound  to  regard  the  contestants  as  having  the  burden 

of  proof  of  execution.^^  c-       ^,^0  k, 

2.  Presumptions. -A.  Signature  by  Testator.  -  Signature  b> 
the  testator  will  not  be  presumed  from  the  mere  fact  that  the  body 
of  the  will  was  admittedly  in  his  handwriting. 


33.  In   re   Brown's  Will    (Iowa). 

120  N.  W.  667.  .^    ^s    ^ 

34.  Thames  v.  Rouse   (S.  C).  62 

S-  E.  254- 

35.  Kettemann     v.      Metzger,      3 

Ohio  C.  C.    (N.  S.)   224.         . 

Where  a  will  has  been  admitted  to 
probate,  the  proceedings  prima  facie 
establish  the  validity  of  the  will, 
and  on  a  subsequent  attack  the  con- 
testant has  the  burden  of  proof. 
Succession  of  Gaines,  38  La.  Ann. 
123;  Fox  V.  McDonald's  Succession, 
18  La.  Ann.  419-  .,„        „ 

36.  Purdy   v.    Hall,    134   HI-    2q8. 

25  N.  E.  645.  01  •     c. 

37.  Mears  v.  Hears,  15  Ohio  St. 
90;  Behrens  v.  Behrens,  47  Ohio  St. 
323,  25  N.  E.  209,  21  Am.  St.  Rep. 
820!  „   ^  , 

38.  Estate  of  Scott,  128  Cal.  57- 
60  Pac.  527;  Estate  of  Dole,  I47 
Cal.  188,  81  Pac.  534;  Estate  of 
Collins,  Myrick's  Prob.  Rep.  (Cal.) 
■J2 ;  In  re  Doyle's  Estate,  73  Cal.  564, 
15  Pac.  125;  Farleigh  v.  Kelley,  28 
Mont.  421,  72  Pac.  756  (§  1080  Code 
of  Civ.  Proc.  similar  to  §  1312  of 
the  California  Code  of  Civ.  Proc.)  ; 
In  re  Van  Alstine's  Estate.  26  Utah 
193,  72  Pac.  942  (Utah  Rev.  Stat. 
1898,  §3791   applied). 

In  California  the  supreme  court 
considers  itself  bound  by  §  1312 
Code  Civ.  Proc.  to  hold  that  on  the 
contest  of  a  will  whether  made  be- 
fore probate  or  after  probate  the 
burden  of  proof  is  upon  the  con- 
testant as  plaintiff  to  prove  every 
allegation  contained  in  his  contest, 
including  the  negative  allegation  of 
non-execution  of  the  will  when  he 
alleges    it    as    a    ground    of    contest. 


But  this  opinion  was  rendered  only 
by  a  divided  court,  and  Beatty,  C. 
J.,  renders  an  elaborate  dissenting 
opinion  which  was  concurred  in  by 
two  of  the  other  judges,  and  the 
matter  cannot  therefore  be  regarded 
as  finally  settled  in  this  state.  In  re 
Estate  of  Latour,  140  Cal.  414.  72, 
Pac  1070,  74  Pac.  441.  See  Estate 
of  McKenna,   143   Cal.   580,  77   Pac. 

461. 

Montana.  — "  In    every    will    case 
under   our   statute   the   rule   of  pro- 
cedure is  that  the  proponent  of  the 
will    must    first    make    out    a    prima 
facie  case ;  that  is  to  say,  must  make 
such  proof  as  would  entitle  the  will 
to  probate  in  the  absence  of  a  con- 
test.    Then    the    contestant    attacks 
the    validity    of    the    will,    the    pro- 
ponent   defends    the    same,    and    the 
contestant    rebuts    the    testimony    of 
the  proponent.    Doubtless  the  propo- 
nent may  surrebut  any  new  testimony 
adduced  for  the  first  time  in  rebut- 
tal  (Maloney  v.  King,  30  Mont.  158. 
76   Pac.   4),   but  the   contestant   has 
the  right  to  open  and  close  the  case 
(sections     2340-2346,      Code      Civ. 
Proc  )  "     In  re  Colbert's   Estate,  31 
Mont.  461,  78  Pac.  971-  80  Pac.  248.- 
lowa.  —  Under  Code,  §  3296.  which 
provides  that  the  probate  of  the  will 
shall    be    conclusive    evidence   of   its 
due  execution  until  set  aside  by  an 
original  or  appellate   proceeding,  an 
issue  as  to  the  execution  of  the  will 
is  properly   withheld   from   the  jury 
in  an  action  to  set  aside  its  probate 
in   the    absence    of   evidence   that   it 
was    not    duly    executed.      Smith    v. 
Ryan,  136  Iowa  335.  112  N.  W.  8. 
39.     In   re   Burtis'   Will,  43   Misc. 
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B.  Time  of  Signing.  — The  testator  is  presumed  to  have  signed 
the  will  before  the  attesting  witnesses  did  so.*'' 

C.  AcknowlEdgmi^nt.  —  A  proper  acknowledgment  may  be 
presumed  to  have  been  made  from  the  fact  that  the  will  upon  its 
face  appears  to  have  been  properly  executed." 

D.  Request  to  Witnesses  To  Sign.  —  A  request  from  the  tes- 
tator to  the  subscribing  witnesses  to  sign  his  will  will  be  presumed, 
where  it  appears  that  he  signed  in  their  presence,  declaring  the  in- 
strument to  be  his  will,  and  they  thereupon  signed  in  his  presence.*^ 

E.  Presence  of  Testator.  —  The  attestation  of  the  subscribing 
witnesses  is  presumed  to  have  been  done  in  the  presence  of  the  tes- 
tator when  done  in  the  same  room  with  him,*^  but  when  done  in 
another  room  the  presumption  is  the  other  way.**  In  the  absence 
of  all  other  evidence,  a  signing  in  the  presence  of  the  testator  will 


437,  89  N.  Y.  Supp.  441  (issue  being 
forgery). 

40.  In  re  Kane's  Will.  20  N.  Y. 
Supp.  123;  Flood  V.  Kerwin,  113 
Wis.  673,  89  N.  W.  845;  Dewey  v. 
Dewey,  i  Met.  (Mass.)  349;  Allen 
v.  Griffin,  69  Wis.  529,  35  N.  W.  21 ; 
O'Hagan's  Will,  73  Wis.  78,  40  N. 
W.  649 ;  In  re  Will  of  Lewis,  51 
Wis.  loi,  7  N.  W.  829.  See  In  re 
Baldwin's  Will,  146  N.  C.  25,  59 
S.  E.  163;  Hobart  v.  Hobart,  154 
111.  610,  39  N.  E.  581,  45  Am.  St. 
Rep.  151 ;  Gould  v.  Theological  Sem., 
189  111.  282,  59  N.  E.  536. 

Strength    of    Presumption The 

only  signature  to  a  will  appeared  in 
the  attestation  clause  which  was 
written  out  by  the  testator.  The  at- 
testing, witnesses  did  not  know 
whether  or  not  the  signature  was 
on  the  paper  when  they  subscribed 
their  names ;  but  the  court  drew  the 
inference  from  the  face  of  the  paper 
that  it  was.  In  Goods  of  Huck- 
vale,  36  L.  J.,  P.  84,  L.  R.  i  P. 
375,  16  L.  T.  434,  16  W.  R.  64. 

"  The  will  of  the  deceased  had  an 
imperfect  attestation  clause,  and  the 
name  of  the  deceased  appeared  writ- 
ten beneath  the  signatures  of  the 
attesting  witnesses.  The  witnesses 
were  both  dead,  and  no  evidence 
could  be  given  as  to  the  order  in 
which  the  signatures  were  made. 
The  court,  nevertheless,  decreed  pro- 
bate of  the  will."  In  the  Goods  of 
Puddephatt,  39  L.  J.,  P.  84,  L.  R. 
2  P.  97. 

Outweighs  Contrary  Testimony 
of  Witness.  —  On  the  question 
whether  a    will   was    signed   at   the 
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time  it  was  attested  by  the  wit- 
nesses, the  court  placed  more  reli- 
ance upon  the  improbability  that  a 
person  who  knew  the  requirements 
of  the  statute  would  ofifer  a  will 
which  lacked  his  signature  than  upon 
the  positive  testimony  of  one  of  the 
witnesses  to  the  effect  that  it  was 
not  signed.  Pilkington  v.  Gray, 
(1899)  App.  Cas.   (Eng.)  401. 

Evidence  in  Rebuttal —  The  pre- 
sumption that  the  testator  signed  his 
will  before  the  attesting  witnesses  is 
rebutted  by  proof  that  the  paper  of- 
fered for  probate  was  written  by  a 
third  person  and  signed  by  him  as 
a  witness  before  the  testator  signed, 
and  not  in  his  presence,  and  that 
the  witness  never  saw  the  testator 
after  the  paper  was  left  at  his  resi- 
dence to  be  executed  by  him.  In  re 
Baldwin's  Will,  146  N.  C.  25,  59  S. 
E.    163. 

41.  Lloyd  V.  Roberts,  12  ]\Ioore 
P.   C.    158,    14  Eng.   Reprint  871. 

42.  Butler  v.  Benson,  i  Bradf. 
(N.  Y.)   526. 

43.  Stewart  v.  Stewart,  56  N.  J. 
Eq.  761,  40  Atl.  438,  afRrmed,  68 
Atl  1 1 16;  In  re  Beggans'  Will,  68 
N.  J.  Eq.  572,  59  Atl.  874;  Mande- 
ville  V.  Parker,  31  N.  J.  Eq.  242; 
Ayres  v.  Ayres,  43  N.  J.  Eq.  565, 
12  Atl.  621 ;  Hill  V.  Barge,  12  Ala. 
687. 

44.  Lamb  v.  Girtman,  26  Ga.  625. 
If   it  is   shown   that  the   deceased 

placed  herself  in  a  position  to  see 
the  witnesses  sign  and  was  looking 
in  that  direction,  the  presumption 
that  the  signing  in  an  adjoining  room 
was  not  a  signing   in  her  presence 
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be  presumed  from  mere  proof  of  the  genuineness  of  the  signa- 

F  Ov  Regularity,  —a.  In  Absence  of  Attestation  Clause.  — By 
the  better  rule  the  due  execution  of  a  will  which  appears  on  its 
face  to  have  been  formally  executed  will  be  presumed  m  the  ab- 
sence of  all  evidence  to  the  contrary,  although  there  is  no  attesta- 
tion clause  attached  to  the  will.-  There  are  cases,  however,  which 
refuse  to  draw  the  presumption  in  such  a  case. 

b  Effect  of  Attestation  Clause.^  (1.)  m  General.^ A  full  and 
complete  attestation  clause  properly  signed  is  pnma  /f  ^f  7^^^"^^ 
of  the  due  execution  of  the  will/«  and  has  the  effect  of  shifting  the 


would  be  overcome.   In  re  Beggans' 
Will,  68  N.  J.  Eq.  752  59  Atl   874- 

45.  Price  v.  Brown,  i  Bradf.  (N. 
Y  )  291 ;  Beadles  v.  Alexander,  9 
Baxt.  (Tenn.)  604;  Pate's  Admr.  v. 
Joe,  3  J-  J-  Marsh    (Ky.)    113. 

46.  England.  —  Goods  of  Johnson, 
2  Curteis  341.  7  Eng.  Ecc.  137; 
Harris  v.  Knight,  15  P.  D.  170,  62 
L.  T.  507;  Byles  V.  Cox,  74  L.  i. 
222 

i/aftama.  — Woodruff  v.  Hundley, 
127  Ala.  640,  29  So.  98,  85  Am.  St. 

Rep.  145.  „.    , 

California.— Tz\\?,  v.  Pitcher,  10 
Cal.  466;  In  re  Tyler's  Estate,  121 
Cal.  405,  53  Pac.  928. 

Delazvare.  —  Pennell's  Lessee  v. 
Wegant,  2  Har.   51. 

Illinois.  — More  v.  More,  211  111. 
268  71  N  E.  988;  Mead  v.  Presby- 
terian Church,  229  111.  526,  82  N.  E. 
371. 

Kentucky.  —  Chisholm  v.  Ben,  7  B. 
Mon.   408. 

Massachusetts,  —  ^hot  v.  Eliot,  10 

Allen  357-  ,    ,  ^,    .  , 

New    York.  —  Jackson    v.    Lhnst- 

man,  4  Wend.  277 ;  Butler  v.  Benson, 

I   Barb.  526. 

O/^o.  _  Carpenter    v.    Denoon,    29 

Ohio    St.   379- 

Rhode  Island.  — lory's   Will,   2   R. 

I.  88.  ^      , 

South  Carolina.  —  Ex  parte  Brock, 
37  S.  C.  348,  16  S.  E.  38. 

Virginia.  — Young    v.    Earner,    27 

Gratt.  96.  o 

West  Virginia.  — Wehh  v.  Dye,  18 

W.  Va.  376. 

And  see  Skinner  v.  Lewis,  40  (Jr. 
571,  62  Pac.  523,  67  Pac.  961; 
Cheeney  v.  Arnold,  18  Barb.  (N. 
Y)  434;  In  re  Mendenhall's  Will, 
43  Or.  542,  72  Pac.  318,  72  Pac. 
1033- 


When  the  Presumption  Will  Arise. 

In  order  for  the  presumption  as  to 
regularity  of  execution  to  arise  where 
the  attestation  clause  is  absent  or 
incomplete,  there  must  be  no  better 
mode  of  proving  the  fact.  Price  v. 
Brown,  i  Bradf.   (N.  Y.)   291. 

Presence  of  Attestation  Clause 
Hot  Required  for  Validity  of  Will. 
The  only  effect  of  the  absence  of  an 
attestation  clause  is  to  change  the 
method  of  proof  of  due  execution 
of  the  will.  It  does  not  render  the 
will  invalid.  Ward  v.  Board  of 
Comrs.,  12  Okla.  267,  7°  Pac    378. 

47.  Stewart  v.  Stewart,  56  N.  J 
Eq  761,  40  Atl.  438,  afHrmed,  68  Atl 
1 116:  In  re  Beggans'  Will,  68  N.  J 
Eq  572,  59  Atl.  874,  Vernon  v.  Ver- 
non, 69  N.  J.  Eq.  759,  61  Atl.  409- 
Mundy  v.  Mundy,  15  N.  J.  Eq.  290 
Swain  V.  Edmunds,  S3  N.  J.  Eq 
142,  32  Atl.  369;  s.  c.,  54  N.  J.  Eq 
438,  27  Atl.   II 17-  , 

48.  England.  — \n  the  Goods  of 
Leach,  12  Jur.  381. 

Georgia.  —  Underwood  v.  1  nur- 
man,  in  Ga.  325,  36  S.  E.  788. 

Iowa.  — In  re  Hull's  Will,  117 
Iowa  738,  89  N.  W.  979- 

Man;^.  — Barnes  v.  Barnes,  66  Me. 

286.  ,     ^,..,, 

Michigan.  — In  re  Sullivan  s  Will, 
114  Mich.  189,  72  N.  W.  135- 

Nebraska.- In  re  Robertsons 
Estate,  109  N.  W.  506.  See  In  re 
Ayers'  Estate,  120  N.  W.  49i- 

New  Jersey.  —  In  re  Sandmann  s 
Will,  68  Atl.  754;  In  re  Beggans' 
Will,  68  N.  J.  Eq.  572,  59  Atl.  874; 
Hildreth  v.  Marshall.  51  N.  J.  Eq. 
241,  27  Atl.  465;  Stoutenburgh  v. 
Hopkins,  43  N.  J.  Eq.  577.  12  Atl. 
689;  Mundy  v.  Mundy,  15  N.  J.  Eq. 
290. 

New    Forife.  —  Walsh  v.   Walsh,  4 

Vol.  XIV 


408 


WILLS. 


burden  of  proof  to  those  who  deny  the  proper  execution  of  the 
will.*®     It  is  as  strong  evidence  as  to  what  was  done  and  said  by  * 
the  survivor  of  two  attesting  witnesses  as  it  is  to  the  acts  and 
declarations  of  the  deceased  witnesses.^" 

(2.)  Conclusiveness.— (A.)  In  General.  —  The  presumption  of  due 
execution  arising  from  the  presence  of  a  full  attestation  clause  is 
not  conclusive  evidence  of  the  facts  recited,  but  may  be  overcome 


Redf.  165;  In  re  Hunt's  Will,  no 
N.  Y.  278,  18  N.  E.  106;  Chaffee  v. 
Baptist  Miss.  Conv.,  10  Paige  85; 
Matter  of  Kellum,  52  N.  Y.  517;  In 
re  Sizier's  Will,  129  App  Div.  7, 
113  N.  Y.  Supp.  210;  Peebles  v. 
Case,  2  Bradf.  226;  In  re  Carey's 
Will,  14  Misc.  486,  36  N.  Y.  Supp. 
817;  In  re  Buel's  Will,  49  App. 
Div.  4,  60  N.  Y.  Supp.  385;  Matter 
of  Hunt,  42  Hun  434;  In  re  Jones' 
Will.  85  N.  Y.  Supp.  294  (even 
though  the  event  was  of  recent  oc- 
currence) ;  Brinckerhoof  v.  Brincker- 
hoof,  8  Paige  488;  Cheeney  v.  Ar- 
nold, 18  Barb.  434;  In  re  Purdy's 
Will,  25  Misc.  458,  55  N.  Y.   Supp. 

644. 

Oregon.  —  Skinner    v.    Lewis,    40 

Or.   571,  62   Pac.    523,   67   Pac.   951. 

Vermont.  —  In    re    Claflin's    Will, 

72  Vt.  129,  50  Atl.  815,  87  Am.  St. 
Rep.  693. 

Wisconsin.  —  Will  of  Meurer.  44 
Wis.  392;  In  re  Lewis'  Will,  51  Wis. 
loi,  7  N.  W.  829;  Will  of  O'Hagan, 

73  Wis.  78,  40  N.  W.  649;  Hanley 
V.  Kraftczyk,  119  Wis.  352,  96  N. 
W.  820;  In  re  Gillmor's  Will,  117 
Wis.  302,  94  N.  W.  z^- 

Purpose  of  Attestation  Clause. 
"  It  is  made  for  the  very  purpose  of 
preserv'ing,  in  permanent  form,  a 
record  of  the  facts  attending  the 
execution  of  the  will,  so  that,  in  case 
of  the  failure  of  the  memory  of  the 
attesting  witnesses,  or  their  death, 
or  other  casualty,  they  may  still  be 
proved.  It  is  for  this  reason  that 
the  courts  have  uniformly  held  that, 
on  proof  of  the  authenticity  of  the 
signatures  of  the  subscribing  wit- 
nesses, the  facts  stated  in  the  at- 
testation clause  must  be  considered 
and  accepted  as  true,  until  it  is 
shown  by  affirmative  proof  that  they 
are  not."  Farley  v.  Farley,  50  N. 
J.  Eq.  434,  26  Atl.  178. 

Not     a    Statutory    Rule.  —  In     re 
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Oliver's  Will.  13  Misc.  466,  34  N. 
Y.  Supp.  706. 

Position  of  Attestation  Charge 
Immaterial.  —  Woodhouse  v.  Bal- 
four, 13  P.  D.  2,  57  L.  J.  P.,  22,  58 
L.  T.  59. 

Testatrix  Signing  by  Mark.  —  In 
a  case  where  the  subscribing  wit- 
nesses to  a  will,  signed  by  the  tes- 
tatrix merely  by  her  mark,  are  dead, 
due  execution  will  be  presumed  from 
a  full  attestation  clause  and  proof 
of  the  handwriting  of  the  deceased 
witnesses.  In  re  Sullivan's  Will,  114 
Mich.  189,  72  N.  W.  135;  Nickerson 
V.  Buck,  12  Cush.   (Mass.)  332. 

Witnesses  Signing  by  Mark In 

Clarke  v.  Clarke,  5  L.  R.  Ir.  47,  the 
attesting  witnesses  signed  by  mark, 
the  testator  himself  writing  out 
their  names.  They  died  before  he 
did;  but  the  will  containing  a  com- 
plete attestation  clause  and  appear- 
ing to  be  duly  executed  on  its  face, 
the  instrument  was  admitted  to  pro- 
bate. 

Publication  Strengthens  Presump- 
tion—  Where  the  testatrix  declares 
the  instrument  to  be  her  will,  this 
fact  together  with  the  attestation 
clause  is  almost  conclusive  evidence 
of  a  formal  execution  of  the  instru- 
ment. In  re  Mendenhall's  Will,  43 
Or.  542,  72  Pac.  318.  72,  Pac.  1033. 

After  a  Considerable  Lapse  of 
Time  and  when  it  may  be  reasonably 
supposed  that  the  attesting  wit- 
nesses may  have  forgotten  the  cir- 
cumstances surrounding  the  execu- 
tion of  the  will,  the  jury  may  infer 
that  the  statutory  requirements  were 
complied  with  from  the  statements 
of  the  attestation  clause.  Nelson  v 
McGiffert.  3  Barb.  Ch.   (N.  Y.)    158 

49.  Patton  v.  Hope,  2,7  N.  J.  Eq 
522  (publication)  ;  Tappen  v.  David 
son.  27  N.  J.  Eq.  459;  Turnure  z 
Turnure,  35  N.  J.  Eq.  437;  Farley  v. 
Farley,  50  N.  J.  Eq.  434,  26  Atl.  178 

50.  Orser  v.  Orser,  24  N.  Y,  51 
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by  other  evidence."  It  is  sufficient  in  all  cases,  however,  where 
there  is  a  mere  failure  of  recollection  on  the  part  of  the  subscribing 
witnesses  as  to  what  actually  took  place  at  the  time  of  executing 
the  will.'2 

(B)  Positive  Testimony  of  Witnesses.  —  The  statements  of  the  at- 
testation clause  will  be  given  no  effect  when  contradicted  by  the 
direct  testimony  of  the  subscribing  witnesses,-"  unless  corroborated 


51.  Manners  z'.  Manners  (N.  J.), 
66  Atl.  583;  /;;  re  Berdan's  Will,  65 
N.  J.  Eq.  681.  55  Atl.  728;  In  re 
Hull's  Will.  117  Iowa  738,  89  N.  W. 
979;  Scott  V.  Hawk,  107  Iowa  723, 
77  N.  W.  467. 

"  Does  the  presumption  arising 
from  the  attestation  clause  over- 
weigh  the  testimony  of  both  sub- 
scribing witnesses?  It  is  true  that 
five  years  have  passed  since  the 
transaction,  and  all  testimony  in  re- 
spect to  details  which  were  then 
thought  to  be  of  only  ordinary  im- 
portance must  be  received  with 
caution.  The  present  relations 
which  one  of  these  witnesses  has 
with  the  caveator  must  also  be  taken 
into  account.  With  due  considera- 
tion of  all  these  conditions,  I  am 
constrained  to  the  belief  that  the  tesr 
tator  did  not  make  knc^wn  to  the 
witnesses  that  the  paper  they  then 
attested  was  his  will."  In  re  Clark's 
Will   (N.  J.),  52  Atl.  222. 

52.  Illinois.  —  Mead  v.  Presby- 
terian Church,  229  111.  526,  82  N.  E. 
371 ;  In  re  Estate  of  Kohley,  200  111. 
189,  65  N.  E.  699. 

Minnesota.  —  Hennes  v.  Hennes, 
81   Minn.  30,  83  N.  W.  439- 

Nebraska. — In  re  Robertson's  Es- 
tate, 109  N.  W.  506. 

Nezv  York.  —  In  re  Duffy's  Will, 
127  App.  Div.  174,  III  N.  Y.  Supp. 
491 ;  In  re  Schweigert's  WilK  17 
Misc.  186,  40  N.  Y.  Supp.  979;  /"  re 
Sanderson's  Will,  9  Misc.  574.  30 
N.  Y.  Supp.  848;  Matter  of  Kellum, 
52  N.  Y.  517 ;  Rugg  ^'-  Rugg,  83  N. 
Y.  592;  Matter  of  Pepoon,  91  N.  Y. 
255;  Rolla  V.  Wright,  2  Dem.  482; 
In  re  Wright's  Estate,  67  How.  Pr. 
117;  Orser  v.  Orser,  24  N.  Y.  51; 
Brown  v.  Clark,  77  N.  Y.  369. 

Where  the  attestation  clause  re- 
cites a  signing  in  the  presence  of 
the  witnesses,  the  fact  that  the  wit- 
nesses themselves  do  not  remember 


tjie    fact    is    immaterial.     In   re   Al- 
paugh's  Will.  23  N.  J.  Eq.  507- 

A  finding  that  a  will  dated  eight- 
een years  before  the  testator's  death 
was  duly  executed  is  properly  made 
where  the  attestation  clause  contains 
a  recital  or  compliance  with  all  the 
statutory  formalities,  although  one 
attesting  witness  is  dead  and  the 
other  does  not  remember  the  circum- 
stances. In  re  Brissell's  Will,  16 
App.  Div.  137.  45  N.  Y.  Supp.  122. 
53.  £ng/a;irf.  —  Wyatt  v.  Berry, 
62  L.  J.,  P.  28,  (1893)  P.  5,  I  R- 
462,  68  L.  T.  416;  Wright  v.  Rog- 
ers, L.  R.  I  P.  678,  21  L.  T.  156,  17 
W.  R.  833;  Glover  v.  Smith,  57  L. 
T.  60,  50  J.  P.  456. 

///niou.  — Thompson  v.  Owen,  i74 
111.  229,  51  N.  E.  1046,  45  Am.  St. 
Rep.  682. 

New  Jersey.  —  Matter  of  Al- 
paugh's  Will,  23  N.  J.  Eq.  507- 

New  York.  —  Lewis  v.  Lewis,  11 
N.  Y.  220;  Woolley  v.  WooUey,  95 
N.  Y.  231 ;  Burke  v.  Nolan,  l  Dem. 
436;  In  re  Duffy's  Will,  51  Misc. 
543,  loi  N.  Y.  Supp.  974;  I^^  re 
Nash's  Will.  76  App.  Div.  212,  78 
N.  Y.   Supp.  449. 

(9/220.  _  Haynes  v.  Haynes,  33 
Ohio  St.  598,  31   Am.  Rep.   579. 

Oregon.  —  In  re  Mendenhall's 
Will,  43  Or.  542,  72  Pac.  318,  73 
Pac.  1033;  Skinner's  Will,  40  Or. 
571,  62  Pac.  523,  67  Pac.  951. 

Pennsylvania. — 'Vernon  v.  Kirk,- 
30  Pa.  St.  218. 

In  Adams  v.  Rodman,  102  Wis. 
456,  78  N.  W.  588,  759,  the  testi- 
mony of  two  of  the  subscribing  wit- 
nesses that  the  statutory  formali- 
ties were  not  complied  with  was 
held  under  the  circumstances  of  the 
case  to  outweigh  the  formal  attesta- 
tion clause,  although  drawn  by  the 
deceased  subscribing  witness,  who 
was  also  an  attorney. 

Where  Subscribing  Witnesses  Dis- 
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by  the  surrounding  circumstances  or  the  testimony  of  other  wit- 
nesses.'* 

(3.)  Reading  by  Witnesses. —  There  is  no  requirement  that  the 
attestation  clause  should  be  read  by  the  subscribing  witnesses  be- 
fore signing,  and  failure  to  prove  affirmatively  that  it  was  read  by 
them  does  not  affect  the  general  presumption  p'^  but  it  has  been  held 
that  where  it  expressly  appears  that  it  was  not  read  over  to  or  by 
them  no  probative  force  will  be  given  to  the  clause.^'' 

(4.)  Weight.  —  There  is  no  doubt  but  that  the  attestation  clause 
is  persuasive  evidence"  of  the  facts  recited  in  it,  and  stands  in  the 
place  of  affirmative  evidence  of  such  facts.^^  Strong  evidence  is 
required  to  overcome  its  recitals,^^  though  it  has  been  said  that  it 


agree  the  attestation  clause  will  jus- 
tify a  finding  in  favor  of  due  exe- 
cution of  the  will.  In  re  Berdan's 
Will,  65  N.  J.  Eq.  681,  55  Atl.  728; 
In  re  Sandman's  Will  (N.  J.),  68 
Atl.  754;  Matter  of  Bernsee,  141  N. 
Y  389,  36  N.  E.  314;  McCurdy  v. 
Neall,  42  N.  J.  Eq.  333,  7  Atl.  566; 
In  re  Stillman's  Estate,  9  N.  Y. 
bupp.  446;  In  re  Bedell's  Will,  12 
N.  Y.  Supp.  96;  O'Meagher  v. 
O' Meagher,  11  L.  R.  Ir.  117. 

54.  Underwood  v.  Thurman,  ill 
Ga.  32s,  36  S.  E.  788;  In  re  Van 
Houten's  Will,  15  Misc.  196,  37  N. 
Y.  Supp.  39;  Matter  of  Cottrell's 
Will,  95  N.  Y.  329  (New  York  Code 
Civ.  Proc.  §  2620)  ;  Connell  v.  Con- 
nell,  4  Ont.   W.  R.  360. 

The  execution  of  a  will  may  be 
proved  by  the  attestation  clause  and 
the  surrounding  circumstances,  al- 
though denied  by  the  attesting  wit- 
nesses. In  re  Estate  of  Hill,  34 
Nova    Scotia   494. 

"  It  would  seem  from  the  lan- 
guage of  the  Code  that  proof  of  the 
handwriting  of  the  testator,  and  of 
the  subscribing  witnesses,  to  a  proper 
attestation  clause,  was  regarded  as 
the  most  important  and  conclusive 
fact  on  the  trial  of  an  issue  as  to 
a  proper  execution  of  a  will.  Such 
evidence,  in  connection  with  other 
circumstances  tending  to  prove  its 
due  execution,  would  seem,  within 
all  the  authorities,  to  justify  a  de- 
cree admitting  it  to  probate,  even 
against  the  positive  evidence  of  the 
subscribing  witnesses."  Matter  of 
Cottrell's  Will,  95  N.  Y.  329. 
Mere  Lapse  of  Time  Enough.  —  In 

Vol.  XIV 


re  Tredwell's  Will,  58  Misc.  103,  no 
N.  Y.  Supp.  764- 

55.  In  re  Foley's  Will,  55  Misc. 
162,  106  N.  Y.  Supp.  474- 

"The  force  of  this  legal  pre- 
sumption would,  in  my  view,  be 
greatly  lessened,  were  it  clearly 
proved  that  the  attestation  clause 
was  not  read  to  the  witnesses.  But 
even  then,  we  are  to  intend  (unless 
shown  to  be  otherwise)  that  the 
witnesses  understood  what  they  were 
signing,  and  perhaps  if  they  did  not 
read  that  clause,  after  the  lapse  of 
ten  years,  if  the  witnesses  do  not 
remember  the  manner  of  execution, 
the  maxim  omnia  praesumnntur  recte 
et  solemnitur  esse  acta  applies." 
Butler  V.  Benson,  i  Barb.  (N.  Y.) 
526. 

56.  In  re  Balmforth's  Will,  60 
Misc.  492,  113  N.  Y.  Supp.  934;  -/'"  ''^ 
Hitchler's  Will,  25  Misc.  365,  55  N. 
Y.  Supp.  642. 

"Where  the  attestation  clause  was 
not  read,  to  or  by  the  witnesses,  as 
in  this  case,  and  where  one  fails 
to  recollect  publication  and  the  other 
testifies  positively  against  it,  I  think 
the  will  should  be  refused  probate, 
although  another  person  present 
testify  to  such  publication,  but  fails 
to  show  that  it  could  have  been 
heard  by  the  witnesses."  M'Cord  v. 
Lounsbury,    5    Dem.    (N.    Y.)    68. 

57.  In  re  Nelson's  Will,  141  N. 
Y.   152,  36  N.  E.  3- 

58.  In  re  Gillmor's  Will,  117  Wis. 
302,  94  N.  W.  32. 

59.  Adams  v.  Rodman,  102  Wis. 
456,  78  N.  W.  588,  759  (snch  pre- 
sumption should  prevail  unless  over- 
come by  clear  and  satisfactory  evi- 
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is  not  equivalent  to  the  testimony  of  a  credible  living  witness.^" 
(5.)  Incomplete  Clause.  —  Since  no  attestation  clause  is  required 
for  the  validity  of  a  will,  the  failure  of  the  clause  to  recite  a  com- 
pliance with  all  of  the  statutory  requirements  of  due  execution 
should  be  immaterial,  and  this  is  the  general  rule.  It  follows  that 
in  those  jurisdictions  in  which  a  presumption  of  regularity  of  exe- 
cution is  applied  in  the  entire  absence  of  an  attestation  clause,  the 
same  proof  may  be  made  of  the  fact  omitted  from  the  clause,''^ 
while  in  those  jurisdictions  in  which  no  such  presumption  ever 
arises  affirmative  evidence  must  be  introduced.^^ 

(6.)  Attestation  Clause  as  Memorandum.  —  The  attestation  clause 
cannot  be  used  by  a  subscribing  witness  to  refresh  his  recollection 
as  to  what  occurred  at  the  time.*^^ 

3.  Declarations.  —  A.  Of  Testator.  —  Declarations  of  the  testa- 
tor are  admissible  in  corroboration^*  of  other  evidence,  to  show  the 
execution  of  a  will.^^     While  there  are  decisions  to  the  contrary 


dence)  ;  Wright  v.  Rogers,  38  L.  J., 
P.  67,  L.  R.  I  P.  678,  21  L.  T.  156, 
17  W.  R.  833;  In  re  Berdan's  Will, 
65  N.  J.  Eq.  681,  55  Atl.  728;  In  re 
Gillmor's  Will,  117  Wis.  302,  94  N. 
W.   32. 

60.  "It  is  clear,  that  the  certih- 
cate  of  attestation  is  not  equivalent 
to  the  testimony  of  the  living  wit- 
ness. If  equivalent,  it  should  have 
equal  weight  as  against  conflicting 
testimony;  a  force  which  cannot 
reasonably  be  attributed  to  it.  The 
statute  makes  it  evidence;  but  it  is 
evidence  of  a  secondary  and  inferior 
nature,  which  is  received  from  the 
necessity  of  the  case."  Orser  v.  Or- 
ser.  24  N.  Y.  51. 

61.  Deupree  v.  Deupree,  45  Ga. 
415;  Kelly  V.  Moore,  22  App.  Cas. 
(D.  C.)  9;  In  re  Schweigert's  Will, 
17  Misc.  186,  40  N.  Y.   Supp.  979. 

Failure  of  a  subscribing  witness 
to  recollect  whether  all  of  the  statu- 
tory formalities  were  complied  with 
will  not  defeat  the  probate  of  a  will 
which  appears  on  its  face  to  be  com- 
plete, although  the  attestation  clause 
is  lacking  in  some  particulars.  In  re 
Tyler's  Estate,  121  Cal.  405,  53  Pac. 
928. 

Attesting  Witnesses  May  Supple- 
ment Recitals.  —  The  subscribing 
witnesses  may  be  permitted  to  tes- 
tify that  they  subscribed  the  will  in 
the  presence  of  the  testator,  whether 
the  attestation  clause  so  states  or 
not.  Lucas  v.  Parsons,  24  Ga.  640, 
71  Am.  Dec.  147. 


62.  In  re  Beggans'  Will,  68  N.  J. 
Eq.  572,  59"  Atl.  874 ;  Ayres  v.  Ayres, 

43  N.  J.  Eq.  565,  12  Atl.  621;  Scho- 
field  V.  Thomas,  236  111.  417,  86  N. 
E.  122. 

63.  Butler  v.  Benson,  i  Barb. 
(N.  Y.)   526. 

64.  Lane  v.   Hill,  68  N.   H.   275, 

44  Atl.  393,  73  Am.  St.  Rep.  59i ; 
Beadle's  v.  Alexander,  9  Baxt. 
(Tenn.)   604. 

65.  Walton  v.  Kendrick,  122  Mo. 
504,  27  S.  W.  872,  25  L.  R.  A.  701 ; 
In  re  Young,  27  Ont.  Rep.  698; 
Williams  v.  Miles,  68  Neb.  463,  94 
N  W.  705,  96  N.  W.  151,  no  Am. 
St.  Rep.  431,  62  L.  R.  A.  383;  ClarK 
V  Turner,  50  Neb.  290,  69  N.  W. 
843,  38  L.  R.  A.  433;  Howell  V. 
Barden,  14  N.  C.  (3  Dev.  L.)  442; 
Geraghty  v.  Kilroy,  103  Minn.  286, 
114  N.  W.  838. 

Where  the  subscribing  witnesses 
are  dead,  other  evidence  of  the  exe- 
cution of  the  will  is  admissible; 
and  the  fact  that  the  deceased  upon 
examination  of  the  instrument  and 
the  signature  thereto  declared  it  his 
will  is  convincing  evidence  of  its 
execution  by  him.  Scott  v.  Hawk, 
105  Iowa  467,   75   N.  W.  368. 

A  declaration  by  the  testator  to 
the  effect  that  he  had  made  a  will 
with  a  similar  devise  to  the  one 
offered  in  evidence  is  admissible  to 
prove  the  execution  of  the  will. 
Adams  v.  Norris,  23  How.  (U.  S.) 
353. 
Theories   Stated.  —  "  Two   theories 
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most  of  these  cases®*'  must  be  taken  as  merely  holding  that  such 
declarations  are  never  of  themselves  sufficient  proof  of  execution." 
B.  Of  Deceased  Subscribing  Witness. — The  declarations  of 
a  deceased  subscribing  witness  tending  to  show  the  due  execution 
of  a  will  are  inadmissible.®^     But  statements  made  under  oath  at  a 


for  the  admission  of  the  testator's 
declarations  touching  his  will  have 
been  advanced.  The  first  is  that 
they  constitute  an  exception  to  the 
hearsay  rule.  This  theory  has  been 
applied  in  a  limited  way  in  this 
state.  Lane  v.  Hill,  68  N.  H.  275, 
44  Atl.  393,  73  Am.  St.  Rep.  SQi- 
The  second  theory  is  that  the  dec- 
larations show  present  state  of 
mind,  that  on  the  doctrine  of  con- 
tinuity the  past  state  of  mind  can 
be  inferred  from  the  present  one, 
and  that  the  past  act  may  be  in- 
ferred from  the  state  of  mind  at  the 
time  the  act  was  done.  3  Wig.  Ev. 
§1736.  The  latter  theory  is  con- 
trary to  the  recent  decision  of  this 
court.  Stevens  v.  Stevens,  72  N.  H. 
360,  56  Atl.  916."  Managle  v.  Par- 
ker   (N.  H.),  71   Atl.  637. 

Holographic  Will.  —  Succession 
of  Morvant,  25  La.  Ann.  207. 

New  York.  — /«  re  Leaird's  Will, 
58  Alisc.  477,  III  N.  Y.  Supp.  631; 
In  re  Briggs'  Will.  47  App.  Div. 
47,  62  N.  Y.  Supp.  294;  Matter  of 
Foley,  55  Misc.  162,  106  N.  Y.  Supp. 
474;  In  re  Nelson's  Will,  141  N.  Y. 
157,  36  N.  E.  3;  In  re  Oliver's  Will. 
13  Misc.  466,  34  N.  Y.  Supp.  706. 
But  see  In  re  Lawlor's  Will,  86  App. 
Div.  527,  83   N.  Y.  Supp.  726. 

66.  England.  —  Eyre  v.  Eyre,  L. 
R.    (1903)    P.   D.   131. 

Arkansas.  —  Leslie  v.  Mc!\Iurtry, 
60  Ark.  301,  30  S.  W.  33. 

Illinois.  —  Schofield  r.  Thomas, 
236  111.  417,  86  N.  E.  122  (declara- 
tions of  the  testatrix  that  she  in- 
tended to  make  a  will  in  favor  of  a 
certain  person  and  that  she  had  exe- 
cuted such  a  will,  are  irrelevant). 

Indiana.  —  Hayes  v.  West,  37  Ind. 
21  (declarations  of  a  testator,  made 
at  any  other  time  than  when  engaged 
in  the  execution  of  his  will,  are  not 
to  be  considered  by  a  jury  except 
upon  the  question  of  mental  ca- 
pacity). 

Missouri. — Wells    v.     Wells,     144 
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Mo.  198,  45  S.  W.  1095  (statements 
of  testatrix  that  she  never  made  a 
will  never  admissible  as  evidence 
that  she  did  not  make  the  will  in 
question). 

Neii'  Jersey.  —  Boylan  v.  Meeker, 
28  N.  J.  L.  274. 

West  Virginia.  —  LaRue  v.  Lee,  63 
W.  Va.  388,  60  S.  E.  388  (declara- 
tions manifesting  the  existence  of 
the  will  are  not  competent  to  show 
that  the  testator  never  had  made  the 
will  in  question). 

"  Declarations  that  the  declarant 
has  made  a  will  not  only  want  that 
guaranty  for  their  truth  on  which 
the  rule  admitting  evidence  of  dec- 
larations is  based,  but,  of  all  kinds 
of  declarations  relating  to  important 
subjects,  none  are  more  unreliable 
than  declarations  concerning  wills.'" 
Mercer's  Admr.  v.  Mackin,  14  Bush 
(Ky.)    434. 

"  As  with  deeds  so  with  wills  — 
the  parties  making  them  cannot  in- 
validate them  by  their  own  parol 
declarations  made  previously  or  sub- 
sequently. Dickie  z\  Carter,  42  111. 
376.  And  see  Gibson  v.  Gibson,  24 
]\Io.    227. 

67.  Mealing  v.  Pace,  14  Ga.  596, 
636;  Atkinson  v.  Morris,  66  L.  J.,  P. 
17,  L.  R.  (1897)  P.  40,  75  L.  T.  440. 
45  W.  R.  293.  (declarations  by  a 
testator  to  the  effect  that  he  has 
executed  a  will  are  inadmissible  in 
substitution  for  the  proper  and  regu- 
lar evidence  of  the  fact  of  execu- 
tion) ;  Beaty  v.  Beaty,  i  Addams 
154,  5  Eng.  Ecc.  Rep.  60;  Mercer's 
Admr.  v.  Mackin,  14  Bush  (Ky.) 
434 ;  Tynam  v.  Paschal,  27  Tex.  286, 
84  Am.   Dec.  610. 

68.  Collins  r.  Nichols,  5  Har.  & 
J.  (Md.)  400;  Collins  v.  Elliott,  5 
Har.  &  J.  (Md.)  i ;  Morell  v.  Morell. 
157  Ind.  179,  60  N.  E.   1092. 

In  Jackson  v.  Van  Dusen,  5  Johns. 
(N.  Y.)  144,  the  declarations  of  a 
deceased  subscribing  witness  were 
given  in  evidence  to  prove  the  due 
execution  of  the  will. 
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previous  hearing  have  been  admitted  where  the  presence  of  the  wit- 
ness could  not  be  obtained.*"* 

C.  Of  Other  Persons.  —  The  declarations  of  persons  other 
than  the  testator  or  the  subscribing  witnesses  are  inadmissible.^" 

4.  Attesting  Witnesses.  —  A.  In  General.  —  The  subject  of 
attesting  witnesses,  in  general,  will  be  found  discussed  elsewhere 
in  this  work,'^^  and  many  of  the  cases  there  cited  will  be  found  to 
be  will  cases.  The  discussion  at  this  point  will  therefore  be  limited 
strictly  to  matters  arising  where  the  execution  of  a  will  is  in 
question. 

B.  Number  Required  To  Prove  Wile.  —  a.  In  England.  —  Un- 
der the  early  English  practice  the  testimony  of  but  one  of  the  sub- 
scribing witnesses  to  a  will  was  sufficient  to  establish  the  will  at 
common  law  and  the  others  were  not  required  to  be  called,'^-  and 
such  is  the  rule  at  the  present  time.''* 

In  Chancery  and  in  the  Ecclesiastical  Courts,  however,  it  was  neces- 
sary to  call  all  of  the  witnesses^* 


69.  Gornall  v.  Mason,  56  L.  J.,  P. 
86,  12  P.  D.  142,  57  L.  T.  601,  35  W. 
R.    672. 

By   Connecticut   Gen.   Stat.   §  545, 

it  is  provided  that  if  any  of  the  at- 
testing witnesses  make  affidavit  to 
the  effect  that  all  the  statutory  re- 
quirements were  complied  with,  such 
affidavit  shall  be  accepted  by  the 
court  of  probate  as  if  it  had  been 
taken  before  the  court,  and  such  a 
modification  of  the  common  law 
procedure  does  not  violate  the  right 
of  trial  by  jury  and  is  constitutional. 
In  re  Vivian's  Appeal,  74  Conn.  257, 
50  Atl.   797. 

70.  hi  re  Murray's  Will,  141  N. 
C.    ;88,  54  S.   E.  435- 

71.  See  article  "  Written  Instru- 
ments." 

72.  "  In  England,  the  statute  of 
29  Charles  2,  is  substantially  the 
same  as  ours,  and  there  it  has  always 
been  held,  that  one  witness  who 
could  swear  to  the  execution  of  the 
will  by  the  testator,  and  that  he  sub- 
scribed the  will,  and  also  prove  its 
attestation  by  the  other  subscribing 
witnesses,  is  sufficient  proof  of  the 
due  execution  of  the  will,  in  a  court 
of  common  law.  (Longford  v.  Eyre, 
I  P.  Will.  741 ;  see  the  authorities 
collected  in  3  C.  &  H.  of  Phill.  on 
Jiv.  1349.)  The  same  rule  obtains  in 
Chancery,  where  the  direct  object  of 
the  will,  is  not  to  establish  the  will, 
but  it  is  offered  as  an  instrument  of 
evidence.     (Concannon    1'.    Cruise,   2 


MoUoy,  332).  When  however  the 
bill  is  filed  for  probate  of  the  will, 
or  when  an  issue  is  directed  out  of 
Chancery,  to  ascertain  whether  the 
will  was  duly  executed,  all  the  wit- 
nesses, if  alive  and  within  the  juris- 
diction of  the  court,  must  be  pro- 
duced, or  their  absence  accounted 
for.  If  the  witness  is  dead,  out  of 
the  kingdom,  insane,  or  has  become 
incompetent  to  testify,  his  handwrit- 
ing may  be  proved.  (See  Powell  v. 
Cleaver,  2  Bro.  C.  C.  504;  Carrington 
V.  Payne,  5  Vesey,  411;  Burnett  v. 
Taylor,  9  Id.  381.)  In  the  United 
States,  there  have  been  a  great  num- 
ber of  decisions  to  the  same  effect." 
Bowling   V.    Bowling,   8   Ala.    538. 

73.  "  There  is  no  doubt  that  at 
common  law  it  was  necessary  to  call 
the  witness  to  a  document  in  order 
to  prove  its  execution.  The  Com- 
mon Law  Procedure  Act  of  1854  (2), 
s.  26.  altered  the  rule  to  this  extent  — 
that  a  witness  to  a  document,  which 
does  not  by  law  require  a  witness, 
need  not  be  called  in  order  to  prove 
it ;  but  whenever  a  document  is  re- 
quired by  law  to  be  attested,  one  of 
the  attesting  witnesses  must  still  be 
called."  Bowman  v.  Hodgson,  36 
L.  T.  P.  124,  L.  R.  I  P.,  362,  16  L. 
T.  392. 

74.  Ogle  V.  Cook,  i  Ves.  Sr.  177, 
27  Eng.  Reprint  967;  Hudson  v.  Ker- 
sey. 4  Burn  Ecc.  L.  (Eng.)  102; 
Bootle  V.  Blundell,  19  Ves.  494,  34 
Eng.    Reprint  600;   Walker  v.   Hun- 
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b.  In  United  States.  — (l.)  Rule  That  All  Must  Be  Called.— In  a 

few  jurisdictions  it  is  held  that  where  there  is  a  contest  over  a  wiU/^ 
all  of  the  subscribing  witnesses  must  be  produced'"  where  they  are 
alive,  within  the  jurisdiction  of  the  court  and  otherwise  competent." 
(2.)  One  Witness  Sufficient.— In  most  of  the  states,  however,  the 
proponent  is  required  to  call  but  one  of  the  attesting  witnesses,'^ 


ter,   17  Ga.  364;  Johnston  v.  Glass- 
cock, 2  Ala.  218. 

75.  If  no  person  appears  to  con- 
test the  probate  of  a  will  it  inay  be 
probated  on  the  testimony  of  one  of 
the  subscribing  witnesses.  Dean  v. 
Dean's  Heirs,  27  Vt.  726;  Chase  z^. 
Lincoln,  3  Mass.  236;  Sears  v.  Dill- 
ingham, 12  Mass.  358;  Barney  v. 
Chittenden,  2  G.  Gr.  (Iowa)  165 
(Iowa  Rev.   Stat.  p.  668,  par.   13). 

76.  Alabama.  —  Bowling  v.  Bowl- 
ing, 8  Ala.  538. 

Delaware.  —  Rash  v.  Rash,  2  Har. 
448. 

Massachusetts.  —  Chase  v.  Lincoln, 
3  Mass.  236;  Howes  v.  Colburn,  165 
Mass.  385,  43  N.  E.  125. 

Mississippi.  —  Ragland  v.  Green, 
14  Smed.  &  M.  194 ;  Evans  v.  Evans, 
10  Smed.  &  M.  402. 

Montana.  — Farleigh  v.  Kelley,  28 
Mont.   421,   72    Pac.   756. 

New  York.  —  Jackson  v.  Vickory, 
I  Wend.  406,  19  Am.  Dec.  522  (but 
see  New  York  cases  in  succeeding 
section) . 

Tennessee.  — M'Don:i\d  v.  M'Don- 
ald,  5   Yerg.   307. 

Venn  out.  — •  Thornton  v.  1  horn- 
ton,  39  Vt.  122. 

Issue  Arising  in  Equity.  —  Bailey 
V.  Stiles,  2  N.  J.  Eq.  220;  Chapman 
V.  Rodgers,   12  Hun   (N.  Y.)   342. 

"  As  the  statute  expressly  requires, 
that  there  should  be  three  witnesses 
to  every  will  to  pass  lands;  conse- 
quently, they  should  be  produced,  if 
alive,  or  within  the  jurisdiction  of 
the  court;  if  not,  then  their  hand- 
writings should  be  proved;  for  if 
only  the  handwritings  of  two  of 
them  are  proved,  it  does  not  come 
up  to  the  meaning  and  intent  of  the 
statute."  Hopkins  v.  Albertson,  2 
Bay   (S.  C.)   484- 

In  Connecticut.  —  Where  the  issue 
involves  the  question  of  the  testa- 
tri.x's  capacity  the  heir  is  entitled  to 
insist  that  the  proponent  call  all  of 
the  subscribing  witnesses  who  may 
be   reached,   but   this    right   may   be 
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waived  by  him.  Field's  Appeal,  36 
Conn.  277. 

In  Georgia  all  the  witnesses  must 
be  produced  where  probate  in  sol- 
emn form  is  sought.  Brown  v.  Mc- 
Bride,  129  Ga.  92,  58  S.  E.  702; 
Gillis  V.  Gillis,  96  Ga.  I,  23  S.  E. 
107;  Evans  V.  Arnold,  52  Ga.  169. 

In  New  Hampshire —  "  Whether 
the  executor  is  or  is  not  bound  by 
a  general  and  inflexible  rule  of  law 
to  call  the  subscribing  witnesses  on 
issues  of  insanity  and  undue  influence, 
the  usage  of  requiring  him  to  call 
them  before  reading  the  will  is  a 
practice  which  there  is  no  occasion 
to  discontinue  and  should  not  be 
departed  from  without  good  reason." 
Whitman  v.  Morey,  63  N.  H.  448, 
2  Atl.  899  (the  issue  being  the  due 
execution  of  a   will). 

Where  More  Than  Required  Num- 
ber Attested  the  Will.  — See  O'Con- 
nell  V.  Dow,  182  Mass.  541,  66  N.  E. 
788. 

77.  Patten  v.  Tallman,  27  Me.  17 
(one  of  the  subscribing  witnesses 
was  the  judge  before  whom  the  will 
was  offered  for  probate  and  was  ex- 
cused) ;  Thornton  v.  Thornton,  39 
Vt.  122;  Sears  v.  Dillingham,  12 
Mass.   358. 

78.  Connecticut.  —  'P'ldd's  Appeal, 
36  Conn.  277  (they  must  all  be  called 
to  prove  capacity  of  testator). 

Georgia.  — Walker   v.    Hunter,    17 

Ga.  364. 

Illinois.  — SUnglofi  v.  Bruner,  174 
111.  561,  51  N.  E.  772;  /"  re  Page, 
118  111.  576,  8  N.  E.  852,  59  Am. 
Rep.  395  (but  see  Illinois  cases  cited 
in  note  81). 

Indiana.  — Hayes  v.  West,  37  Ind. 
21. 

Kentucky.  — KaW  v.  Sims,  2  J.  J. 
Marsh,  509;  Turner  v.  Turner,  i 
Litt.  loi ;  Lindsay's  Heirs  v.  M'Cor- 
mack,  2  A.  K.  Marsh.  229,  12  Am. 
Dec.  387;  Harper  v.  Wilson,  2  A.  K. 
Marsh.  811 ;  Griffith's  Exr.  v.  Griffith, 
5  B.  Mon.  511;  Overall  v.  Overall, 
Litt.  Scl.  Cas.  501. 
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provided  his  testimony  is  sufficient  to  prove  due  execution.'^ 
Failure  to  produce  the  other  subscribing  witness  is  sometimes  re- 
garded as  a  suspicious  circumstance.^'^ 

By  statute  in  some  states  two  of  the  witnesses  must  be  called. 

C   Admissibility  of  Other  Evidence.  — a.  In  General  — h^- 


Louisiana.  —  Boutheny  v.  Drew,  lo 

Mart.  (O.  S.)  639-  „,    , 

Missouri.  — l.orts    v.    Wash,     I75 

Mo.  487,  75  S.  W.  95. 

New  Jersey.  —  Ward  v.  Wilcox, 
64  N.  J.  Eq.  303,  51  Atl.  1094,  af- 
iirmed,  65  N.  J.  Eq.  397,  54  Atl. 
1125;  Den.  ex  dem  Mickle  v.  Mat- 
lack,   17  N.  J.  L.  86   (ejectment) 

Netsj  York.  — In  re  Briggs  Will, 
47   App.    Div.   47,   62    N.    Y.    Supp. 

294. 

South  Carolina.  —  Kaufman  v. 
Caughman,  49  S.  C.  I59,  27  S.  E. 
16. 

Virginia.  —  Johnson  v.  Dunn,  0 
Gratt.  625 ;  Bruce  v.  Shuler.  108  Va. 
670,  62  S.  E.  973;  Lamberts  v. 
Cooper,  29  Gratt.  61 ;  Cheatham  v. 
Hatcher,  30  Gratt.  58,  32  Am.  Rep 
650;  Jesse  V.  Parker's  Admr.,  6 
Gratt.  57.  ^         o 

West  Virginia.  —  Webb  v.  Dye,  is 
W.  Va.  376.  ^        ,  ,,^.„     , 

Wisconsin. — In  re  Jones  Will,  go 
Wis.  427,  70  N.  W.  685,  71  N.  W. 
883. 

Keason  for  Rule —  See  Trustees 
of  Auburn  Sem.  v.  Calhoun,  25  N. 
Y.  422. 

79.  Jackson  v.  LeGrange,  19 
Johns.  (N.  Y.)  386;  Coles  v.  Coles. 

35  L.  J.,  P.  40,  L.  R.  I  P.  70,  13 
L.  T.  608,  14  W.  R.  290.  And  see 
Stephenson  v.  Stephenson,  6  Tex. 
Civ.  App.  529,  25  S.  W.  649.  dis- 
tinguishing Heist  v..  Universahst 
Convention,    76   Tex.   514.  ^.^ 

Presumption  That  the  One  wit- 
ness Sufficiently  Proved  Execution. 
See  Cornelison  v.  Browning,  10  B. 
Mon.    (Ky.)   425;  Crusoe  v.  Butler, 

36  Miss.   150. 

80.  Rugg  V.  Wilton,  13  111.  15. 
54  Am.  Dec.  419.  And  See  Craig 
V.  Craig,  156  Mo.  358,  56  S.  W. 
1097. 

Although  the  production  of  all  of 
the  subscribing  witnesses  is  only  in- 
ferentially  required,  the  failure  to 
produce  such  witnesses  in  the  pro- 
bate court  or  on  appeal,  if  the  wit- 
nesses were  within   the  jurisdiction, 


would  be  a  very  suspicious  omis- 
sion which  should  have  its  weight. 
Abbott  V.  Abbott,  41  Mich.  540,  2 
N.  .W.  810. 

81.  Colorado.— In  re  Shapter's 
Estate,  35  Colo.  578,  85  Pac.  688. 

Illinois.  — Yi\\\  V.  Kehr,  228  111. 
204,  81  N.  E.  848;  Crowley  v.  Crow- 
ley 80  111.  469;  Senn  v.  Gruendhng, 
218  111.  458,  75  N.  E.  1020;  Greene 
V.  Hitchcock,  222  111.  216,  78  N.  E. 

614. 

New  York.  — In  re  Sizer's  Will, 
129  App.  Div.  7,  113  N.  Y.  Supp. 
210;  Graber  v.  Haaz,  2  Dem.  216 
(New  York  Code  Civ.  Proc,  par. 
2618)  ;  In  re  Stewart's  Will,  59  Hun 
618,  13  N.  Y.  Supp.  219 ;  Upton  v. 
Bernstein,  76  Hun  516,  27  N.  Y. 
Supp.  1078. 

Tennessee.  —  Johnson  v.  Fry,  4 
Coldw.  loi.  And  see  Franklin  v. 
Franklin,  90  Tenn.  44,  16  S.  W.  557 ; 
Bartee  v.  Thompson,  8  Baxt.  508. 

In  North  Carolina  the  early  prac- 
tice was  to  allow  proof  of  the  will 
in  common  form  to  be  made  upon 
the  testimony  of  one  of  the  sub- 
scribing witnesses  only.  Blount  v. 
Patton,  9  N.  C.  (2  Hawks)  237; 
Jenkins  v.  Jenkins,  96  N.  C.  254,  2 
S.  E.  522.  But  under  the  modern 
practice  and  law  the  testimony  of 
both  of  the  subscribing  witnesses 
must  be  produced.  In  re  Thomas, 
III  N.  C.  409,  16  S.  E.  226;  Stead- 
man  V.  Steadman,  143  N.  C.  345,  55 
S.  E.  784  (Rev.  Code,  ch.  119,  §  I5)- 

In  Pennsylvania  proof  of  execu- 
tion must  be  made  by  two  witnesses ; 
and  where  circumstantial  proof  is 
relied  on  it  cannot  be  made  by  the 
two  witnesses  alternating  with  each 
other  as  to  the  different  parts  of  thvi 
aggregate  of  circumstances  which  are 
to  make  up  the  necessary  sum  of 
proof,  since  the  evidence  of  each 
witness  must  go  to  the  whole.  Derr 
V.  Greenawalt,  76  Pa.  St.  239; 
Scott's  Estate,  147  Pa.  St.  89,  23  Atl. 
212,  30  Am.  St.  Rep.  713;  Carson's 
Appeal,  59  Pa.  St.  493;  Mullen  v. 
M'Kelvy,    5    Watts    399;    Hock    v. 
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cept  in  Illinois'-  there  are  no  statutory  provisions  limiting  the  evi- 
dence of  execution'  to  that  given  by  attesting  witnesses,®^  and  other 
evidence  is  admissible  to  aid  in  proving  execution  or  to  rebut  the 
evidence  already  admitted^*  since  it  is  well  established  that  the 
proof  of  due  execution  does  not  depend  upon  the  mere  recollection 
of  the  subscribing  witnesses,^^  or  their  honesty  and  truthfulness  in 
testifying.^^ 

b.  Concurrence  of  Affesfiiig  Witnesses.  —  There  is  no  require- 
ment that  the  testimony  of  each  attesting  witness  must  by  itself 
prove  the  proper  execution  of  the  will.^' 


Hock,  6  Serg.  &  R.  47;  Dunn's 
Estate,  14  Pa.  Co.  Ct.  584.  And  see 
Reynolds  v.  Reynolds,  16  Serg.  & 
R.  82.  But  these  witnesses  need  not 
be  subscribing  witnesses,  and  in  fact 
no  subscribing  witnesses  are  re- 
quired (Carson's  Appeal,  59  Pa.  St. 
493;  Michell  V.  Low,  213  Pa.  St. 
526,  63  Atl.  246;  Cinder  v.  Farnuni, 
10  Pa.  St.  98).  except  as  to  wills 
devising  property  for  religious  pur- 
poses. In  re  Phillips'  Estate,'  11  Pa. 
Co.  Ct.  500. 

82.  In  Illinois.  —  On  the  hearing 
in  the  probate  court  evidence  is 
properly  confined  to  the  testimony  of 
the  two  attesting  witnesses.  Gould 
V.  Theological  Sem.,  189  111.  282,  59 
N.  E.  536;  Illinois  ^Masonic  Orphans' 
Home  V.  Gracy,  190  111.  95,  60  N.  E. 
194.  But  if  the  will  cannot  be 
proved  by  them,  resort  may  be  had 
to  a  bill  in  chancery,  where  extrinsic 
evidence  is  admitted. 

83.  Gwinn  v.  Radford,  2  Litt. 
(Ky.)  137;  Hopf  V.  State,  72  Tex. 
281.  10  S.  W.  589;  In  re  Graham's 
Will,  56  Hun  640,  9  N.  Y.  Supp.  122. 

84.  England.  —  Lowe  v.  Jolliffe, 
I  Bl.  365. 

Alabama.  —  Barnewall  v.  Murrell, 
108  Ala.  366,  18  So.  831;  Hall  v. 
Hall,  38  Ala.  131. 

Colorado.  —  In  re  Shapter's  Estate, 
35  Colo.  578,  85  Pac.  688. 

Georgia.  —  Gillis  v.  Gillis,  96  Ga. 
I,  23  S.  E.  107. 

Maine.  —  Barnes  v.  Barnes,  66  Me. 
286. 

Michigan.  —  Abbott  v.  Abbott,  41 
Mich.  540,  2  N.  W.  810. 

Missouri.  —  Morton  v.  Heidorn, 
135  Mo.  608,  27  S.  W.  504;  Mays 
V.  Mays,  114  Mo.  536,  21  S.  W.  921 ; 
Holmes  v.  Holloman,  12  Mo.  535. 

Nezv  York.  —  Jauncey  v.  Thorne,  2 
Barb.  Ch.  40;  Orser  v.  Orser.  24 
N.    Y.    51;    Nelson    v.    McGiffcrt,    3 
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Barb.  Ch.  158;  Peck  v.  Cary,  27  N. 
Y.  9,  84  Am.  Dec.  220;  In  re  Purdy's 
Will,  25  Misc.  458,  55  N.  Y.  Supp. 
644;  Rugg  V.  Rugg,  83  N.  Y.  592; 
In  re  Nelson's  Will,  141  N.  Y.  152, 
36  N.  E.  3 ;  Reeve  v.  Crosby,  3 
Redf.  74;  Butler  v.  Benson,  i  Barb. 
526. 

North  Carolina.  —  Bell  v.  Clark, 
31  N.  C.  (9  Ired.  L.)  239. 

Virginia.  —  Dudleys  v.  Dudleys,  3 
Leigh  436 ;  Clarke  v.  Dunnavant,  10 
Leigh  13 ;  Jesse  v.  Parker,  6  Gratt. 
57;   Spencer  v.  Moore,  4  Call  423. 

85.  Alabama.  —  Hall's  Heirs  v. 
Hall's  Exr.,  38  Ala.  131 ;  Barnewall 
V.  Murrell,  108  Ala.  366,  18  So.  831. 

California.  —  In  re  Johnson's 
Estate,  152  Cal.  778,  93  Pac.  1015; 
In  re  Tyler's  Estate,  121  Cal.  405, 
S2,  Pac.  928. 

Maine.  —  Barnes  v.  Barnes,  66 
Me.  286. 

Massachusetts.  —  Eliot  v.  Eliot, 
10  Allen  357;  Tilden  v.  Tilden,  13 
Gray  no. 

New  York.  —  Jackson  v.  LeGrange, 
19  Johns.  386;  Lewis  v.  Lewis,  11 
N.  Y.  220;  Rugg  V.  Rugg,  83  N.  Y. 
592;  Brown  v.  Clark,  77  N.  Y.  369. 

Ohio.  —  Haynes  v.  Haynes,  33 
Ohio   St.   598,  31    Am.   Rep.   579. 

Oregon.  —  Mendenhall's  Will,  43 
Or.  542,  72  Pac.  318,  73  Pac.  1033; 
Skinner  v.  Lewis,  40  Or.  571,  67 
Pac.  951. 

Pennsylvania.  —  Kirk  v.  Carr,  54 
Pa.   St.  285. 

South  Carolina.  —  Gable  v.  Rauch, 
50  S.  C.  95,  27  S.  E.  555- 

Vermont.  —  Dean  v.  Dean's  Heirs, 
27  Vt.  746. 

Virginia.  —  Clarke  v.  Dunnavant, 
10   Leigh    13. 

86.  Hopf  V.  State,  72  Tex.  281,  10 
S.  W.  589;  Holmes  v.  Holloman, 
12   Mo.   535. 

87.  Jauncey    z'.    Thorne,    2    Barb. 
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c  Cirannstaniial  Evidence. -The  circumstances  surrounding 
the  execution  of  the  will  are  admissible  m  evidence  and  may  serve 
to  establish  or  refute  due  execution  -  even  m  the  very  face  of  the 
testimonv  of  the  subscribing  witnesses. 

D  Handwriting  of  Witness. -a.  When  Provable.-- {l.)  in 
Generaii  The  handwriting  of  a  subscribing  witness  may  be 
p  oved-  when  it  is  shown  that  he  is  dead,  insane,  mcompetent,  non- 


Ch  (N  Y)  40;  In  re  Shapter's 
Estate,  35  Colo.  578,  85  Pac  688 ; 
Welch  V.  Welch,  9  Rich.  L.  (.0.  u; 

"Where  the  Testator  Subscribes 
or  Acknowledges  His  Subscription 
Before     the     Witnesses     Separately, 

and  their  attestation  is,  at  different 
times,  so  that  each  witness  can 
only  testify  as  to  his  own  share  in 
the  transaction,  each  must  prove  the 
perfect  execution  of  the  will. 
Rogers  v.  Diamond,  13  Ark.  474- 

In  Illinois,  two  of  the  subscribing 
witnesses  must  be  called  and  the 
fact  that  the  testimony  of  one  only 
of  the  subscribing  witnesses  to  a 
will  meets  the  requirements  of  the 
statute  is  not  sufficient,  if  the  testi- 
mony of  the  other  subscribing  wit- 
ness fails  to  cover  one  of  the  es- 
sential facts  required  to  be  estab- 
lished by  the  statute.  Hill  v.  Kehr, 
228  111.  204,  81  N.  E.  848. 

88.  Ca«a(fa.  —  Crawford  v.  Cur- 
ragh,  IS  U.  C.  C.  P.  55- 

/l/aba»!a.  —  Woodroof    v.    Hund- 
ley, 133  Ala.  395,  32  So.  S/O. 
Maine.  — Barnes     v.     Barnes,     66 

Me.  286.  ^       . 

New  York.  —  Lewis  v.  Lewis,  it 
N  Y.  220;  Peck  V.  Cary,  27  N.  \. 
Q  84  Am.  Dec.  220 ;  In  re  Wilcox  s 
Will,  59  Hun  627,  14  N.  Y.  Supp. 
109;  In  re  Briggs'  Will,  47  App. 
Div.  47,  62  N.  Y.  Supp.  294. 

Tennessee.  —  Alexander  v.  Beadle, 

7  Coldw.  126.  . 

Vermont.  —  Dean  v.  Dean  s  Heirs, 
27  Vt  746;  In  re  Claflin's  Will,  73 
Vt.  129,  50  Atl.  815,  87  Am.  St. 
Rep.  693.  .         ,    . 

The  identity  and  integrity  of  the 
instrument  executed  and  possession 
by  the  testatrix  may  be  essential 
elements  in  such  proof.  Smith  s 
Estate,  2  Pa.  Co.  Ct.  626. 

89.  England.  —  Wright  v.  Sander- 
son, 53  L.  J-  P-  49.  9  P-  D-  149. 
=;o  L.  T.  769,  32  W.  R.  560;  Wright 
V.  Rogers,  38  L.  J.,  P.  67,  L.  R.    i 
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P  678,  21  L.  T.  156.  17  W.  R.  833. 

Cvlorado.  —  In  re  Shapter  s 
Estate,  35  Colo.  578,  85  Pac.  688. 

New  York.  — Trustees  of  Auburn 
Sem.  V.  Calhoun,  25  N.  Y.  422; 
Jauncey  v.  Thorne,  2  Barb.  Ch  40; 
Peebles  v.  Case,  2  Bradf.  226;  In  re 
Sizer's  Will.  129  App.  Div.  7.  "3 
N  Y  Supp.  210;  In  re  Duffy  s  Will, 
51    Misc.   543,   loi    N.   Y    Siipp.  974- 

Ohio.  —  In  re  Stacey,  6  Ohio  Dec. 
501. 

South      Carolina.  — 'Pearson      v 

Wightman,    i    Mill.    336. 

Wisconsin.  — V^'^^ll  of  Jenkins  43 
Wis.  610;  Will  of  Meurer,  44  Wis. 
392. 

"  Even  if  the  subscribing  witnesses 
all  swear  that  the  will  was  not  duly 
executed,  the  devisee  may,  notwith- 
standing, go  into  other  evidence  to 
prove  its  due  execution,  in  all 
cases,  however,  where  the  witnesses 
clash  in  their  statements,  or  deny 
their  attestations,  the  evidence  in 
favor  of  the  will  must  be  clear  and 
full  to  substantiate  it."  Rose  z'. 
Allen,  I  Coldw.  (Tenn.)  23.  And 
see  Butler  v.  Benson,  i  Barb.  (i\. 
Y.)   526. 

90.  United  5"/af^.y.  —  Robertson  v. 
Pickrell,    109  U.   S.  608. 

Alabama.  — Snider  v.  Burks,  84 
Ala.  53,  4  So.  225. 

District  of  Columbia.  —  Kelly  v. 
Moore,  22  App.   Cas.  9- 

jozca  —Allison     v.     Allison,     104 

Iowa    130,   73    N.   W.  489;    Sc°tt  z-. 

Hawk,  107  Iowa  723,  77  N.  W    467- 

Maine.  —  Barnes  v.  Barnes,  66  Me. 

286.  .    , 

Massachusetts.  — T<licker son  v 

Buck,    12    Cush.    332,    344;    Ella    v. 

Edwards,   16  Gray  91  •  „, 

Nezv  York.  —  Jauncey  v.  Thorne, 
2  Barb.  Ch.  40;  Lawrence  v.  Nor- 
ton, 45  Barb.  448. 

South  Carolina.  —  Sampson  v. 
White,  I  McCord  74;  Hopkins  v. 
Degrafifenried,  2  Bay  187. 
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resident."^  or  otherwise  inaccessible."-  The  fact  that  the  deposition 
of  the  witness  could  have  been  taken  does  not  prevent  proof  of  his 
handwriting.^^ 

(2.)  One  Witness  Only  Dead,  Etc. —  The  modern  rule  is  to  allow 
proof  of  the  handwriting  of  a  deceased  or  absent  witness,  although 
all  of  the  other  witnesses  are  not  dead  or  inaccessible  but  could  be 
produced  in  court.^* 

(3.)  Search  for  Absent  Witness.  —  To  prove  that  a  subscribing  wit- 
ness is  dead,  insane,  inaccessible,  or  outside  the  jurisdiction  of  the 
court,  the  court  may  receive  any  relevant  evidence"^  and  if  satisfied 
that  a  reasonably  diligent  search  has  been  made,"^  and  that  he 
cannot  be  found,  proof  of  handwriting  may  be  admitted. 

b.  How  Provable. — The  method  of  proving  the  handwriting  of 


Vermont.  —  Dean  v.  Dean's  Heirs, 
27  Vt.  726. 

Virginia.  —  Nallie  v.  Fenwick,  4 
Rand.  585. 

91.  Swenarton  v.  Hancock,  22 
Hun  (N.  Y.)  38;  Harleston  v.  Cor- 
bett,  12  Rich.  L.  (S.  C.)  604 
(dead)  ;  Scott  v.  Herrell,  31  App. 
Cas.  (D.  C.)  45;  Engles  v.  Bruing- 
ton.  4  Yeates   (Pa.)   345. 

Under  a  statute  which  authorizes 
the  handwriting  of  a  witness  who 
resides  out  of  the  state  to  be  proved, 
it  is  held  that  mere  absence  of  an 
attesting  witness  from  the  state, 
abroad  on  a  journey  or  tour,  does 
not  authorize  proof  of  the  will  by 
proving  the  handwriting  of  the  tes- 
tator and  of  the  witness.  To  en- 
title such  testimony  to  be  given,  the 
witness  must  reside  out  of  the  state. 
Stow  V.  Stow,  I  Redf.  (N.  Y.) 
305. 

92.  Brown  v.  McBride,  129  Ga. 
92,  58  S.  E.  702. 

93.  Denny  v.  Finney's  Heirs,  60 
Vt.  524,  12  Atl.  108;  Allison  v.  Alli- 
son, 104  Iowa  130,  73  N.  W.  489. 

Although  the  statute  authorized 
that  the  deposition  of  an  absent  wit- 
ness may  be  taken,  the  proponent 
is  not  required  to  take  it  unless  the 
testimony  of  the  witness  is  abso- 
lutely necessary  to  prove  the  execu- 
tion. Turner  v.  Turner,  i  Litt. 
(Ky.)    loi. 

New  York  Code  Civ.  Proc,  §  2620, 
as  amended  by  laws  of  1888,  ch.  508, 
which  provides  that  where  a  sub- 
scribing witness  is  absent  from  the 
state  his  testimony  may  be  taken  by 
commission  on  the  application  of 
either  party,    is   permissive   and   the 
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will  may  be  admitted  to  probate 
without  taking  his  testimony. 
Clark's  Will,  75  Hun  471,  27  N.  Y. 
Supp.  681. 

When  attesting  witnesses  are  out 
of  the  jurisdiction  the  will  may  be 
proved  by  evidence  of  their  hand- 
writing, although  the  will  might  also 
be  sent  to  them.  Wilson  v.  Collum, 
9  L.  R.   Ir.   150. 

94.  Snider  v.  Burks,  84  Ala.  53, 
4  So.  225 ;  Barnewall  v.  Murrell, 
108  Ala.  366,  18  So.  831 ;  Bowling 
z'.    Bov/ling,  8  Ala.    538. 

95.  Brown  v.  McBride,  129  Ga. 
92,  58  S.  E.  702. 

96.  Where  fourteen  years  had 
elapsed  since  the  execution  of  the 
will  and  it  was  shown  that  the 
directories  of  the  city  in  which  the 
will  was  executed  had  been  searched 
for  the  name  of  a  subscribing  wit- 
ness and  that  it  could  not  be  found, 
failure  to  produce  the  witness  is 
satisfactorily  accounted  for.  In  re 
Vivian's  Appeal,  74  Conn.  257,  50 
Atl.  797. 

The  proper  officer's  return  on  a 
subpoena  "  not  to  be  found "  is 
sufficient  evidence  of  their  being  out 
of  the  jurisdiction  to  let  in  proof  of 
handwriting.  Crockett  v.  Crockett, 
19  Tenn.  95  (but  it  is  not  the  only 
evidence  of  the  fact). 

Witness  Enticed  Away  by  Contes- 
tant. —  See  In  re  Dates'  Estate,  58 
Hun  608,  12  N.  Y.  Supp.  205. 

Thoroughness  Required,  —  The 
degree  of  diligence  of  search  for 
the  subscribing  witnesses  is  the  same 
which  is  required  for  a  lost  paper ; 
it  must  be  a  straight,  diligent  and 
honest  inquiry  and  search  satisfactory 
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a  testator  or  subscribing  witness  will  be  found  fully  treated  else- 
where in  this  work.^^ 

c.  What  Signatures  Must  Be  Proved.  —  While  the  requirements 
as  to  what  signatures  must  be  proved  vary  greatly  in  dififerent 
jurisdictions,  the  general  rule  may  be  said  to  be  that  it  is  sufficient 
if  the  handwriting  of  the  testator  and  one  of  the  attesting  witnesses 
is  proved,^®  although  many  cases  hold  that  the  handwriting  of  all 
the  witnesses  must  be  proved.^^  In  rare  instances,  wills  have  been 
admitted  to  probate  although  the  signatures  of  none  of  the  wit- 
nesses could  be  established.^ 

d.  Weight  as  Evidence. — The  effect  of  proving  the  signature 
of  a  subscribing  witness  is  to  make  such  witness,  to  all  intents  and 
purposes,  the  same  as  a  living  witness-  present  in  court,  and  the 


to  the  court  under  the  circumstances 
of  the  case.  Givin  v.  Green,  lO 
Phila.  (Pa.)  99.  And  see  article 
"  Best  and  Secondary  Evidence," 
Vol.  II. 

97.  See  article  "Handwriting," 
Vol.   VI. 

98.  "  In  all  cases  of  contested 
wills,  where  there  are  subscribing 
witnesses,  they  must  be  produced, 
if  to  be  found,  within  the  meaning 
of  the  act  of  1789.  If  not,  evidence 
of  their  handwriting  must  next  by 
resorted  to.  Where  from  the  efflux 
of  time  or  other  circumstances,  it  is 
shown  upon  diligent  inquiry,  that 
the  handwriting  of  one  or  more  sub- 
scribing witnesses  cannot  be  proved, 
that  proof  of  the  signature  of  one 
witness,  and  that  of  the  testator,  and 
lastly  upon  failure  of  proof  of  the 
signatures  of  all  the  witnesses,  proof 
of  the  handwriting  of  the  testator  by 
two  witnesses,  will  authorize  the 
paper  to  be  submitted  to  the  jury, 
upon  which  they  may  find  the  fact  of 
execution.  In  all  cases  depending  on 
secondary  evidence,  the  signature  of 
the  testator,  though  not  absolutely 
essential,  ought  to  be  superadded  to 
that  of  the  subscribing  witnesses." 
Jones  V.  Arterburn,  11  Humph. 
(Tenn.)  97. 

In  an  ex  parte  proceeding  to  estab- 
lish a  prima  facie  will,  proof  of  the 
signatures  of  the  subscribing  wit- 
nesses or  proof  of  the  signature  of 
the  testator  is  sufficient  in  Indiana. 
But  where  there  is  a  contested  issue 
involving  not  the  prima  facie  but  the 
real  character  of  the  paper,  the  sig- 
natures both  of  the  testator  and 
other  subscribing  witnesses  must  be 


proved.  Morell  v.  Morell,  157  Ind. 
179,  60  N.  E.  1092. 

99.  Collins  v.  Nicols,  i  Har.  &  J. 
(Md.)   399- 

To  prove  the  execution  of  a  will 
it  is  not  enough  to  account  for  the 
absence  of  the  three  subscribing  wit- 
nesses and  prove  the  handwriting  of 
one  only;  but  under  such  circum- 
stances proof  of  the  handwriting  of 
all  three  of  the  witnesses  and  that 
of  the  testator  should  be  made. 
Jackson  v.  Luquere,  5  Cow.  (N.  Y.) 
221. 

A  will  was  refused  probate  where 
the  sole  surviving  witness  testified 
to  his  own  and  one  of  the  other  wit- 
ness' signature,  but  did  not  remem- 
ber the  third  at  all.  Wooster  v. 
Wooster,  4  Rich.  L.   (S.  C.)  409- 

Where  both  of  the  subscribing 
witnesses  are  dead,  proof  of  their 
signatures  and  that  of  the  testatrix 
would  make  a  prima  facie  case.  In 
re  Tyler's  Estate,  121  Cal.  405,  53 
Pac.  928. 

1.  Where  the  subscribing  witness- 
es to  a  will  were  utter  strangers  to 
the  testator  and  his  family  and  could 
not  be  found,  nor  their  handwriting 
proved,  the  court  nevertheless  ad- 
mitted the  will  to  probate  where  it 
appeared  to  be  regularly  executed 
on  its  face,  upon  the  theory  of  a 
presumption  that  all  things  have 
been  properly  done.  In  re  Young, 
27  Ont.  R.  698. 

2.  See  infra  E,  Farleigh  v.  Kel- 
ley,  28  Mont.  421,  72  Pac.  756;  Sut- 
ton z'.  Sutton.  5  Har.  (Del.)  459; 
Hobart  ?'.  Hobart,  154  111.  610,  39 
N.  E.  581,  45  Am.  St.  Rep.  151; 
Woodroof  V.  Hundley,   133  Ala.  395, 
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weight  to  be  given  proof  of  his  signature  will  vary  according  to  the 
sort  of  person  he  is  shown  to  have  been.^ 

E.  CoxTRADicTiox  AND  IMPEACHMENT. — a.  1)1  General.  —  A 
subscribing  witness  may  be  contradicted  by  the  proponent  as  any 
other  witness,*  and  since  the  law  requires  that  he  be  called  by  the 
proponent,  an  exception  to  the  general  rule  exists  and  the  pro- 
ponent is  himself  allowed  to  impeach  him.^  And  where  the  hand- 
writing of  a  deceased  or  absent  subscribing  witness  is  proved,  such 
witness  is  to  be  treated  as  though  present  in  court  and  may  be  con- 
tradicted or  impeached  by  the  contestant  in  accordance  with  the 
general  rules  governing  these  matters.® 


32  So.  570;  Xickcrson  z\  Buck,  12 
Cush.  (Mass.)  332.  And  see  Hays 
V.    Harden,   6  Pa.    St.   409. 

3.  "  If  the  witness  whose  signa- 
ture is  thus  proved  is  shown  to  have 
been  an  uneducated  man,  not  ac- 
customed to  subscribe  wills,  and  ig- 
norant of  the  legal  requisites  to  their 
due  execution,  the  evidence  afforded 
by  the  proof  of  his  handwriting  of 
a  strict  compliance  with  the  require- 
ments of  the  statute  would  be  very 
slight.  On  the  contrary,  if  the  wit- 
ness was  in  the  habit  of  drawing 
and  attending  to  the  execution  of 
wills,  and  familiar  with  the  law  upon 
the  subject,  his  certificate  that  the 
requisite  formalities  were  duly  ob 
served  would  be  entitled  to  great 
weight.  The  evidence  which  such  a 
certificate  would  afford  would,  in 
most  cases,  be  sufficient  to  overcome 
the  mere  w-ant  of  recollection  of  a 
living  witness ;  and  should  the  testi- 
mony of  the  latter  amount  to  a  posi- 
tive denial,  the  relative  weight  of  the 
conflicting  proof  would  then  depend 
upon  the  apparent  integrity  and  in- 
telligence of  the  witness  and  the 
circumstances  surrounding  the  par- 
ticular case."  Orser  v.  Orser,  24  N. 
Y.  51. 

4.  If  an  attesting  witness  denies 
his  attestation  or  will  not  swear  that 
he  saw  the  testator  execute  and  pub- 
lish his  will,  his  handwriting  may  be 
proved  and  his  testimony  contro- 
verted. Rose  V.  Allen,  i  Coldw. 
(Tenn.)   23. 

5.  Rash  V.  Rash,  2  Har.  (Del.) 
448;  /n  re  Aloore's  Will,  109  App. 
Div.  762.  96  N.  Y.  Supp.  729,  revers- 
ing 46  Misc.  537,  95  N.  Y.  Supp.  61 ; 
Estate  of  Bogert.  4  N.  Y.  Civ.  Proc. 
441 ;  Alexander  v.  Beadle,  7  Coldw. 
(Tenn.)    126. 
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Declarations  of  an  attesting  wit- 
ness made  out  of  court  are  admis- 
sible. In  re  Claflin's  Will.  7;^  Vt. 
129,  50  Atl.  815.  87  Am.  St.  Rep.  693; 
Colvin  z:  Warford,  20  Md.  357 ; 
Coles  V.  Coles,  L.  R.  i  P.  &  D. 
(Eng.)    70. 

Testimony    on    Former    Hearing, 

competent Cowden     v.     Reynolds, 

12  Serg.  &  R.  (Pa.)  281;  Spoone- 
raore  v.  Cables,  66  Mo.  579. 

6.  Townshend  v.  Townshend,  9 
Gill  (Md.)  506;  Abraham  z'.  Wilkins. 
17  Ark.  292;  Losee  v.  Losee,  2  Hill 
(N.    Y.)    609. 

The  effect  of  the  statute  providing 
for  proof  of  the  handwriting  of  an 
absent  or  deceased  subscribing  wit- 
ness is  to  make  such  witness,  to  all 
intents  and  purposes,  an  active,  liv- 
ing witness  in  court,  giving  testi- 
mony, as  if  under  the  sanctity  of  an 
oath;  and  it  follows  that  in  such  a 
case  the  witness  may  be  contradicted 
and  impeached  as  an  ordinary  wit- 
ness, and  evidence  as  to  his  reputa- 
tion for  honesty  and  integrity  is  ad- 
missible. Farleigh  v.  Kelley,  28 
]\Iont.   421,    -/z    Pac.   756. 

Contrary  Rule  in  England •'  It 

seems  to  have  been  determined  in 
England,  on  full  consideration,  that 
where  the  execution  of  an  instru- 
ment is  proved  by  proving  the  hand- 
writing of  an  attesting  witness  who 
is  dead,  it  is  not  admissible  to  re- 
but the  presumption  of  due  execution 
which  arises  from  the  name  of  the 
subscribing  witness  having  been 
placed  on  the  instrument,  by  evi- 
dence of  declarations  of  such  sub- 
scribing witness  tending  to  show 
that  the  instrument  was  a  forgerv. 
Stobart  v.  Dryden,  i  ^.lee.  &  W.  615. 
A  contrary  doctrine  has  been  an- 
nounced   by    several    courts    in    the 
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b.  Effect.  —  The  sole  effect  which  is  to  be  given  to  either  im- 
peaching or  contradictory  evidence  is  to  affect  the  credibiHty  of  the 
evidence ;  it  is  never  allowed  to  operate  as  affirmative  evidence  of 
any  factJ 

F.  Cross-Exa  MI  NATION.  —  An  attesting  witness  may  be  cross- 
examined  upon  the  whole  case.* 

G.  Sufficiency  of  Testimony. — a.  Attesting  Witnesses  Con- 
tradicting Each  Other. —  (1.)  In  General.  —  Where  the  testimony  of 
attesting  witnesses  does  not  coincide  the  court  will  place  more 
credit  in  that  which  tends  to  prove  due  execution,  than  in  the  op- 
posing testimony.^ 

(2.)  Witness  Who  Contradicts  Himself. —  In  cases  in  which  the  tes- 
timony of  the  attesting  witnesses  is  in  conflict,  the  fact  that  one 
of  them  is  testifying  contrary  to  his  previous  declarations  or  testi- 
mony, justifies  a  finding  in  favor  of  the  other.^° 

(3.)  Corroboration  of  Scrivener.  —  The  testimony  of  the  scrivener" 
or  of  persons  having  knowledge  of  the  facts^^  will  sometimes  de- 
termine which  of  two  attesting  witnesses  is  to  be  believed  when 
there  is  contradictory  testimony. 

(4.)  Positive  and  Negative  Testimony.  —  It  has  been  held  that  the 
positive  testimony  of  one  of  the  subscribing  witnesses  that  the  will 
was  properly  executed  will  prevail  over  the  negative  testimony  of 
the  other.^^ 

(5.)  Non-Recollection  of  Witness.  —  The  non-recollection  of  the 
facts  attending  the  execution  of  a  will,  by  one  witness,  will  not 

United  States.     McElwee  v.   Sutton,  festly  not  equivalent  to  inquiring  of 

2  Bailey,   128;  Losee  z'.  Losee,  Exr.,  the   witness   whether  he   did  do  the 

etc.,   2   Hill,  6og;    Reformed,   etc.   z>.  act  in  that  manner  as  it  involves  a 

Ten  Eyck,   i   Dutch.  40;   Boyland  v.  mere  conclusion  of  the  witness  and 

Meeker,  4  Dutch.  274;'Otterson  et  al  not   a   statement   of  a   fact.     Greene 

f.    H'offord    et   al.   36  "  N.    Y.     129."  v.  Hitchcock,  222  111.  216,  78  N.  E. 

Bott  V.  Wood,  56  Miss.  136.  614. 

7.  In   re  Moore's  Will,    109  App.  9.    In   re   Jones'    Will,    85    N.    Y. 
Div.  762,  g6  N.  Y.  Supp.  729.  rcvers-  Supp.    294. 

ing  46  Misc.  537,  95  N.  Y.  Supp.  61 ;  Partial  Concurrence.  —  See  Day- 
Stirling  V.  StirHng,  64  Md.  138,  2i  man  v.  Dayman,  71  L.  T.  N.  S.  699. 
Atl.  273;  Thornton  v.  Thornton,  39  10.  Wynian  v.  Wyman,  118  App. 
Vt.  122,  152:  In  re  Claflin's  Will,  75  Div.  109,  103  N.  Y.  Supp.  64;  Senn 
Vt.  19,  52  Atl.  1053,  58  L.  R.  A.  261.  V.  Gruendling,  218  111.  458,  75  N.  E. 

8.  O'Connell  v.  Dow,  182  Mass.  1020;  Estate  of  Motz,  136  Cal.  558, 
541,   66   N.    E.    788.  69  Pac.  294;  In  re  Beggans'  Will,  68 

Form   of   Interrogatory.  —  An   in-  N.   J.    Eq.    572,    59   Atl.   874;    In   re 

terrogatory    in    the    deposition    of    a  Rice's    Estate,    173    Pa.    St.    298,    Z2> 

subscribing  witness  inquiring  wheth-  Atl.    iioo. 

er  he  would  have  signed  the  instru-  11.     hi  re  Menge's  Will,  13  Misc. 

ment  except  in  the  presence  of  the  553,  35  N.  Y.  Supp.  493;  In  re  Cor- 

testatri.\,  and  whether  all  the  things  ndl's  Will,  89  App.  Div.  412,  85  N. 

mentioned   in   the    attestation    clause  Y.    Supp.    920. 

were  complied  with,  is  improper;  as  12.     In  re  Beggans'  Will.  68  N.  J. 

to  ask  a  witness  whether  or  not  he  Eq.  572,  59  Atl.  874. 

would  have  done  a  certain  thing  ex-  13.     Tilden     v.    Tilden,     13     Gray 

cept    in    a    certain   manner    is   mani-  (Mass.)     no. 
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justify  a  finding  against  its  execution  as  testified  to  by  the  other 
attesting  witness.^* 

b.  Improbable  Testimony.  —  In  some  cases  the  improbable  na- 
ture of  the  testimony  may  justify  a  contrary  finding  in  regard  to 
the  facts  of  execution/^ 

H.  WEIGHT  OF  Testimony.  —  a.  In  General.  —  The  testimony 
of  subscribing  witnesses  is  not  entitled  to  controlling  effect,^*^  but 
they  merely  stand  upon  an  equality  with  other  witnesses^^  though 
their  testimony  is  often  entitled  to  great  consideration  from  the  fact 
of  their  superior  opportunities  for  having  knowledge  of  the  facts.^* 

b.  Impeaching  the  Will.  —  While  a  subscribing  witness  is  com- 
petent to  impeach  the  wilP^  such  testimony  is  received  with  caution 
and  justly  viewed  with  suspicion.^'* 


14.  Nelson  v.  McGiffert,  3  Barb. 
Ch.  (N.  Y.)  158;  Newhouse  v.  Ran- 
dolph, 17  Barb.  (N.  Y.)  236;  M'Kee 
V.  White,  50  Pa.  St.  354. 

"  The  discrepancy  in  the  testimony 
as  to  the  time  and  place  of  execu- 
tion of  these  two  codicils  is  not  suf- 
ficient to  impeach  their  genuineness. 
A  witness  called  to  attest  the  execu- 
tion of  a  will  is  prone  not  to  have 
the  details  of  the  transaction  in- 
delibly impressed  on  his  mind."  In 
re  Dake"s  Will,  98  App.  Div.  629, 
90  N.  Y.  Supp.  213. 

15.  Evidence  of  illiterate  sub- 
scribing witnesses  as  to  acts  not  af- 
fecting their  interests  when  opposed 
to  the  probable  acts  of  an  educated 
man,  no  fraud  being  in  question,  is 
to  be  received  with  great  caution. 
Cooper  V.  Bockett,  4  Moore  P.  C. 
419,  13  Eng.  Reprint  365. 

Where  one  of  the  subscribing  wit- 
nesses was  dead  and  the  other  tes- 
tifies that  when  he  signed  the  will 
there  was  no  attestation  clause  be- 
fore the  place  where  he  signed  his 
name,  and  even  that  there  was  no 
writing  at  all  upon  the  paper  which 
he  signed  except  the  signature  of 
the  testator  and  the  other  witness, 
the  court  felt  justified  from  the  ap- 
pearance of  the  paper  itself  and  from 
the  improbability  of  such  a  state  of 
facts  in  holding  that  the  witness 
was  mistaken,  and  held  that  the  will 
was  properly  executed.  Lloyd  v. 
Roberts,  12  iMoore  P.  C.  158,  14 
Eng.  Reprint  871. 

16.  Schofield  v.  Thomas,  236  111. 
417.  85  N.  E.  122;  In  re  Carll's  Will, 
38  Misc.  471,  7y  N.  Y.  Supp.  1036; 
Estate  of  Bogert,  4  N.  Y.  Civ.  Proc. 
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441 ;  Webb  v.  Dye,  18  W.  Va.  376'; 
Orser  v.   Orser,  24  N.  Y.   51. 

17.  Peebles  v.  Case,  2  Bradf.  (N. 
Y.)  226;  Abbott  V.  Abbott,  41  Mich. 
540,  2  N.  W.  810. 

Importance  Attached  to  Signature 
of  Deceased  Witness "  The  evi- 
dence furnished  of  the  regidarity  of 
the  execution  of  a  will  by  proving 
the  signature  of  a  deceased  witness 
thereto,  is  strong  or  weak,  accord- 
ing to  the  known  character  of  the 
deceased  witness,  and  his  knowledge 
of  what  was  requisite  to  the  proper 
execution  of  such  will."  Willis  v. 
Mott,  36  N.   Y.  486. 

18.  Rogers  v.  Diamond,  13  Ark. 
474  (the  law  regards  the  testimony 
of  the  subscribing  witnesses  to  a 
will  as  the  best  evidence)  ;  In  re 
Higgins'  Will,  94  N.  Y.  554; 
Menge's  Will,  13  Misc.  553,  35  N. 
Y.    Supp.  493. 

19.  Marie  v.  Avart's  Heirs,  10 
Mart.  O.  S.  (La.)  25;  Boutheny  v. 
Dreux,    10    Mart.    O.    S.    (La.)    639. 

"  Witnesses  to  an  alleged  will 
may,  without  impeaching  the  hon- 
esty of  their  own  acts,  testify  that 
at  the  time  the  instrument  was 
signed  the  same  was  not  read  and 
that  both  they  and  the  alleged  tes- 
tatrix were  told  that  its  purpose 
was  other  than  that  of  a  testa- 
mentary act."  In  re  Cummin's  Es- 
tate, 20  Pa.  Co.  Ct.  575. 

20.  Webb  v.  Dye,  18  W.  Va.  376; 
Cheatham,  v.  Hatcher,  30  Gratt. 
(Va.)  56;  Lamberts  v.  Cooper.  29 
Cratt.  (Va.)  61;  In  re  Tyler's  Es- 
tate, 121  Cal.  40S,  ';3  Pac.  928;  Es- 
tate of  Motz,  136  Cal.  558,  69  Pac. 
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5.  Signing.  —  A.  By  Testator.  —  a.  Time  of  Signing.  —  All  the 
circumstances  surrounding  the  execution  of  the  will  may  be  shown 
to  prove  that  the  signature  of  the  testator  was  affixed  to  the  will 
before  the  subscribing  witnesses  signed.^i  ^ 

b.  By  Af ark.  — It  is  now  settled-  that  where  a  testator  signed 
by  mark  his  signature  may  still  be  proved  by  evidence  of  hand- 
writing.2'     And  such  a  signature  may  be  sufficiently  established  by 


294;  Barlaw  v.  Harrison.  51  La.  Ann. 
875,  25   So.   378. 

A  statement  by  a  subscnbmg  wit- 
ness as  to  the  observance  of  the 
formahties  which  the  law  requires, 
made  when  the  will  was  executed, 
should  have  greater  weight  than  a 
contrary  statement  made  at  a  later 
date.  In  re  Stacey,  6  Ohio  Dec. 
501. 

21.  Where  it  appears  that  the 
testator  was  in  the  habit  of  carry- 
ing a  fountain  pen  and  used  it  as  a 
matter  of  course,  the  circumstance 
that  the  writing  of  the  will  which 
was  in  his  own  handwriting  and  the 
signing  of  his  name  were  done  by 
the  same  pen  and  evidently  with  a 
pen  dififerent  from  that  used  by  the 
witnesses,  does  not  indicate  that  the 
signature  was  necessarily  written  at 
the  time  the  body  of  the  will  was 
written.  In  re  Berdan's  Will,  65 
N.  J.  Eq.  681,  55  Atl.  728. 

The  fact  that  the  date  of  a  will, 
the  name  .of  the  testatrix  and  the 
names  of  the  witnesses  were  writ- 
ten in  a  different  ink  from  the  body 
of  the  will,  and  the  fact  that  it  ap- 
pears that  the  testatrix  had  the  pen 
in  her  hand  before  the  witnesses 
signed  and  handed  it  to  them  with 
the  remark  that  it  was  not  a  very 
good  pen,  indicated  that  the  tes- 
tatrix had  signed  the  paper  before 
the  witnesses  signed  and  will  out- 
weigh their  evidence  to  the  effect 
that  they  did  not  remember  whether 
she  had  signed  the  paper  or  not. 
In  re  Sanderson's  Will,  9  Misc.  574, 
30  N.  Y.  Supp.  848. 

Proof  by  two  subscribing  wit- 
nesses that  they  at  the  request  of 
the  testator  on  different  occasions 
and  each  when  the  other  was  not 
present,  subscribed  a  paper  ac- 
knowledged by  him  to  be  his  will, 
might  be  deemed  sufficient  to  raise 
the  presumption  that  the  instrument 
had   then   the    signature   of  the   tes- 


tator were  it  not  that  the  witnesses 
not  only  did  not  see  the  signature 
but  the  ci'-cumstances  tend  to  raise 
the  inference  that  if  there  had  been 
a  signature  at  the  bottom  it  would 
have  been  seen,  and  it  further  ap- 
pearing that  the  will  was  read  over 
to  one  of  the  subscribing  witnesses 
by  the  testator,  who  failed  to  state 
that  it  had  his  name  signed  to  it. 
Chisholm  v.  Ben,  7  B.  Mon.  (Ky.) 
408. 

22.  Old  Rule — "We  have  gone 
far  enough  in  receiving  the  bare  be- 
lief of  a  witness,  founded  upon  a 
comparison  of  the  writing  in  dis- 
pute, with  some  specimen  of  which 
he  may  have  but  a  faint  recollection. 
Where  a  mark,  on  inspection,  ap- 
pears to  have  nothing  in  its  construc- 
tion to  distinguish  it  from  the  or- 
dinary marks  used  by  illiterate  per- 
sons to  authenticate  their  contracts, 
it  is  not  the  subject  of  this  descrip- 
tion of  evidence."  Shinkle  v.  Crock, 
17  Pa.  St.  159.  And  see  Cavett's 
Appeal,  8  Watts  &  S.  (Pa.)  21,  42 
Am.   Dec.  262. 

23.  In  re  Kane's  Will,  20  N.  Y. 
Supp.    123. 

Under  New  York  Code  of  Civ. 
Proc,  §  2620,  which  provides  that 
in  case  of  the  death  of  a  subscrib- 
ing witness  the  will  may  be  estab- 
lished bv  proving  the  handwriting 
of  the  testator  and  that  of  the  de- 
ceased witness,  and  also  such  cir- 
cumstances as  would  be  sufficient 
to  prove  the  will  on  the  trial  of  an 
action,  where  the  testator  signs  the 
will  by  making  a  mark  and  one  of 
the  subscribing  witnesses  is  dead, 
the  making  and  the  mark  may  be 
sufficiently  proven  by  the  subscrib- 
ing witness.  In  re  Wilson's  Will, 
76  Plun  I,  27  N.  Y.  Supp.  957  (re- 
viewing precedents  in  the  surrogate 
courts)  ;  In  re  Hyland's  Will,  27  N. 
Y.  Supp.  961,  58  N.  Y.  St.  798 
(will    supported    by   a   complete    at- 
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proof  of  the  handwriting  of  the  deceased  subscribing  witnesses.^* 
or  from  the  presence  of  a  full  attestation  clause  and  every  appear- 
ance of  fairness  on  the  face  of  the  will.^^ 

c.  By  Another  at  Testator's  Direction. — The  request  and  direc- 
tion of  a  testator  that  another  person  should  sign  his  will  for  him 
must  be  made  out  by  clear  and  unequivocal  evidence,^^  but  it  may 
be  established  by  proof  of  his  acts  and  conduct^^  except  where  a 
statute  provides  that  the  direction  must  be  "  expressly  "  given.^* 

d.  Acknoii'Iedgnient.  —  Proof  of  an  acknowledgment  of  a  will 
by  the  testator  dispenses  with  proof  that  it  was  signed  by  him  in 
the  presence  of  the  witnesses.'^ 

e.  Parol  Evidence.  —  Parol  evidence  is  inadmissible  to  aid  a  sig- 
nature defective  in  law.^" 

B.  By  Subscribing   Witne:ss.  —  a.  In  General.  —  Any  compe- 


testation  clause).  But  see  In  re 
Porter's  Will,  i  Misc.  262,  22  N.  Y. 
Supp.  1062;  In  re  Reynolds,  4  Dem. 
68;  In  re  Walsh's  Will,  Tuck.  (N. 
Y.)  132;  Worden  v.  Van  Gieson, 
6  Dem.   (N.  Y.)   237. 

24.  Scott  V.  Hawk,  107  Iowa  723, 
77  N.  W.  467;  In  re  Jones'  Will,  96 
Wis.  427,  70  N.  W.  68s,  71  N.  W. 
883. 

Presumption      From      Attestation. 

Clause Sullivan    v.    Sullivan,    114 

Mich.  189,  72  N.  W.  135. 

25.  Adoption    of    Mark Where 

an  instrument  on  its  face  purports 
to  be  signed  by  the  testator  by  his 
mark  and  no  witness  testifies  to  see- 
ing him  affix  the  mark,  the  evidence 
was  properly  held  to  show  an 
adoption  of  the  mark  by  the  tes- 
tator as  his  signature.  Stephens  v. 
Stephens,  129  Mo.  422,  31  S.  W. 
792,  50  Am.  St.  Rep.  454. 

Value  of  AiRxing  Name  to  Mark. 
See  Jackson  v.  Jackson,  39  N.  Y. 
153- 

26.  Pederson  v.  Christofferson, 
97  Minn.  491,  106  N.  W.  958;  Mc- 
Coy V.  Conrad,  64  Neb.  150,  89  N. 
W.    665. 

27.  Haynes  v.  Haynes.  33  Ohio 
St.  598,  31  Am.  Rep.  579;  Walton  v. 
Kendrick,  122  Mo.  50,  27  S.  vV.  872, 
25  L.  R.  A.  701. 

Acknowledgment  as  Evidence  of 
Signing  at  Testator's  Direction. 
See  Walton  v.  Kendrick.  122  Mo. 
504,  27  S.  W.  872,  25  L.  R.  A.  701. 

28.  Tinder   the   Nebraska   Statute 
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which  requires  that  the  express  di- 
rection of  a  testator  to  another  to 
sign  his  name  to  a  will  for  him  must 
be  proved,  testimony  of  one  of  the 
subscribing  witnesses  to  that  effect, 
corroborated  by  the  fact  that  the 
testator  placed  his  hand  upon  the 
pen  while  his  mark  was  being  af- 
fixed, is  sufficient.  In  re  Powers' 
t-state,  79  Neb.  680,  113  N.  W.  198; 
Murry  v.  Hennessey,  48  Neb.  608. 
67  N.  W.  470. 

In  Pennsylvania.  —  An  express 
direction  to  sign  testator's  name  to 
a  will  must  be  proved  (under  the 
earlier  Pennsylvania  statute)  ex- 
pressly or  presumptively  by  the 
oaths  or  attestations  of  two  wit- 
nesses. Greenough  v.  Greenough,  11 
Pa.  St.  489,  51  Am.  Dec.  567. 

29.  Walton  v.  Kendrick,  122  Mo. 
S04,  27  S.  W.  872,  25  L.  R.  A.  701. 

Signing  or  Acknowledgment In 

a  state  where  it  is  sufficient  for  the 
testator  to  either  sign  in  the  pres- 
ence of  the  witness  or  acknowledge 
his  signature,  testimony  of  the  wit- 
ness that  the  testator  did  one  or  the 
other  of  these  acts,  although  he  can- 
not remember  which,  is  sufficient. 
Brownfield  v.  Brownfield,  43  111.  147. 

30.  Patterson  v.  Ransom,  55  Ind. 
402. 

Seal  May  Be  Shown  by  Parol. 
Parol  evidence  is  admissible  to  show 
that  a  scroll  upon  the  paper  was 
made  by  the  direction  of  the  tes- 
tatrix as  a  seal.  Pollock  v.  Glassell, 
2  Graft.    (Va.)   440. 
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tent  evidence  may  be  used  to  show  a  signing  by  a  person  as  an  at- 
testing witness.^^  ,  .     ,        u 

b   Request  by  Testator.  -  But  slight  evidence  is  required  to  show 
thai  an  attesting  witness  signed  at  the  request  of  the  testator 
ciuch  a  reauest  may  be  inferred  from  the  acts  of  the  testator,^^  and 
wht  maTby  ano'ther  person  in  the  presence  of  the  testat^^^^^^^^^^^^ 
mere  silence  proves  that  the  request  is  made  by  his  authority. 

c.  Presence  of  Testator.— AW  the  surrounding  circumstances  are 


31.  See  article  "Written  In- 
struments." 

The  fact  that  a  subscribing  wit- 
ness signed  under  the  other  sub- 
scribing witness  does  not  tend  to 
prove  the  signature  of  the  first  wit- 
ness, as  under  such  circumstances 
the  signature  of  a  dead  man  would 
be  of  greater  potency  than  a  living 
witness.  In  re  Burbank's  Will,  104 
App.  Div.  312,  93  N.  Y.  Supp  866, 
amnned,   185   N.   Y.   559,   77   N.   E. 

Identification  of  Signature  by 
Blind  Attestingr  Witness.  —  Where 
the  subscribing  witness  testified  pos- 
itively to  every  fact  necessary  _  to 
show  valid  execution,  but  being 
more  than  seventy  years  of  age  he 
could  no  longer  see  to  read  and 
could  not  testify  to  his  signature 
as  a  witness,  but  swore  that  he  had 
seen  the  will  in  the  surrogate's  of- 
ice  and  that  he  then  read  and  rec- 
ognized his  signature  as  genuine, 
and  there  was  no  dispute  as  to  the 
identity  of  the  will  produced  and 
that  which  the  witness  had  seen  in 
the  surrogate's  office,  its  execution 
was  sufficiently  proved.  Jackson  v. 
Thompson,  6  Cow.   (N.  Y.)    178. 

Proof  of  Intention  in  Signing. 
"  It  seems  to  be  settled  that  if  the 
testator  asks  a  person  who  is  com- 
petent to  be  a  witness,  but  also  is 
competent  to  take  acknowledgments, 
to  attest  the  will,  and  the  person 
thus  requested,  instead  of  attesting 
the  will  in  the  usual  way  as  a  wit- 
ness, affixes  his  certificate  of  ack- 
nowledgment thereto,  the  will  is 
nevertheless  sufficiently  witnessed 
bv  him.  The  important  fact  is 
whether  he  signed  as  witness  under 
circumstances  rendering  his  attes- 
tations proper."  In  re  Hull's  Will, 
117  Iowa  738,  89  N.  W.  979- 

Mere    Presence    of    Witness    Not 


Proof  of  Signing.  —  McCarn  v.  Ran- 
dall, III  Iowa  406,  82  N.  W.  924- 

32.  Skinner  v.  Lewis,  40  Or.  571, 
62  Pac.  523,  67  Pac.  951.        ^      ,^ 

33.  Hughes  v.  Rader,  183  Mo. 
630,  82  S.  W.  32. 

Evidence  of  Attesting  Witness 
Not  Controlling.  — /n  re  Nelson's 
Will,  141  N.  Y.  152,  36  N.  E.  3; 
Rutherford  v.  Rutherford,  i  Demo 
(N    Y.)   33. 

34.  Peck  V.  Gary,  27  N.  Y.  9,  84 
Am.  Dec.  220;  In  re  Hull's  Will,  II7 
Iowa  738,  89  N.  W.  979;  In  re  Nel- 
son's Will,  141  N.  Y.  152,  36  N  E. 
3;  Harp  V.  Parr,  168  111.  459,  48  N. 
E.  113;  Bundy  v.  McKnight,  48  Ind. 
502.  ., 

Where  one  of  the  witnesses  sam 
to  the  other  "  I  have  witnessed  it 
and  he  wants  you  to  witness  it,"  it 
must  be  presumed  that  the  witness 
acted  in  behalf  of  the  testator  in 
making  the  request.  In  re  Carey's 
Will,  14  Misc.  486,  36  N.  Y.   Supp. 

817.  .       .    .. 

Not  even  an  act  or  motion  indi- 
cating acquiescence  by  the  testator 
in  the  request  to  the  witness  is  nec- 
essary where  it  is  made  in  his  pres- 
ence and  he  knows  that  the  witnesses 
are  signing  in  response  to  such  re- 
quest and  makes  no  objection;  for 
under  such  circumstances  his  silence 
is  a  sufficient  indication  that  the 
request  is  by  his  authority.  In  re 
Hull's  Will,  117  Iowa  738,  89  N.  W. 

Probate  of  a  will  was  allowed  al- 
though the  subscribing  witnesses 
could  not  remember  whether  they 
were  asked  to  sign  by  the  testatrix 
or  by  the  person  who  drew  up  the 
will  in  her  presence,  and  where  they 
also  could  not  remember  whether 
the  testatrix  herself  declared  the  in- 
strument to  be  her  will,  or  whether 
the  other  person  did  so  in  her  pres- 
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admissible  to  determine  whether  the  witnesses  signed  in  the  pres- 
ence of  the  testator.^^ 

6.  Acknowledgment.  —  It  is  well  settled  that  the  acknowledgment 
of  his  signature  by  a  testator  need  not  be  made  in  express  lan- 
guage,^^  but  may  be  evidenced  by  his  acts  and  conduct,"  and  is 
sufficiently  shown  where  he  presented  his  will  to  the  witnesses  with 
the  signature  in  plain  sight.^^ 

7.  Publication.  —  Publication  of  a  will  need  not  be  made  by  an 
express  declaration^^  but  may  be  inferred  from  the  acts  and  con- 
duct of  the  testator,***  though  it  has  been  held  that  he  must  make 


ence.  In  re  Voorhis'  Will,  54  Hun 
^37,  7  N.  Y.  Supp.  596,  affirmed,  125 
N.  Y.  76s,  26  N.  E.  935. 

35.  Woodroof  v.  Hundley,  133 
Ala.  395,  32  So.  570;  Dewey  v. 
Dewey,  i  Mete.  (Mass.)  349,  35  Am. 
Dec.  367. 

Ink  of  Different  Color  From  That 
Used  by  Testator.  _  Mendenhall's 
Will,  43  Or.  542,  72  Pac.  318,  73 
Pac.    1033. 

Size  of  Room  Important -Stew- 
art V.  Stewart,  56  N.  J.  Eq.  761,  40 
Atl.  438.  affirmed,  68  Atl.  11 16. 

Experiments  Permissible Healey 

V.  Bartlett,  73  N.  H.  no,  59  Atl.  617. 

36.  Illinois  Masonic  Orphans' 
Home  V.  Gracy,  190  111.  95,  60  N.  E. 
194;  Gould  V.  Theological  Sem.,  189 
111.  282,  59  N.  E.  536. 

37.  Harp  v.  Parr,  168  111.  459,  48 
N.  E.  113;  Allison  V.  Allison,  46  111. 
61,  92  Am.   Dec.  237. 

Publication  Is  Not  Sufficient  Evi- 
dence.—Butler  V.  Benson,  i  Barb. 
(N.  Y.)   526. 

Will  Signed  by  Another  in  Behalf 
of  Testator.  —  Haynes  v.  Haynes,  33 
Ohio  St.  598,  31  Am.  Rep.  579; 
Raudebaugh  v.  Shelley,  6  Ohio  St. 
307 ;  Baskin  v.  Baskin,  36  N.  Y.  416.; 
Chaffee  v.  Baptist  Church,  10  Paige 

38.  Jauncey  v.   Thorne,    2    Barb 
Ch.   (N.  Y.)  40. 

The  acknowledgment  of  his  signa- 
ture by  the  testator  is  sufficiently 
proved  where  it  appears  that  he  pre- 
sented the  will  to  the  witnesses 
with  the  signature  in  plain  sight; 
and  although  to  complete  the  ac- 
knowledgment it  must  appear  that 
the  witness  saw  the  signature,  yet 
the  mere  fact  that  he  cannot  recol- 
lect seeing  it  will  not  defeat  the  will 
In  re  Stockwell's  Will,  17  Misc.  108, 
40  N.   Y.   Supp.  734;  In  re  Lang's 
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Will.   9  Misc.    521,   30   N.    Y.    Supp. 
388. 

Where  it  was  possible  for  the  wit- 
nesses to  see  the  signature  of  the 
testator,  his  express  declaration  is 
not  necessary  to  establish  an  ack- 
nowledgment. In  re  Carll's  Will,  38 
Misc.  471,  77  N.  Y.  Supp.  1036. 

Failure  To  Notice  Signature  Im- 
material. _  Matter  of  Laudy,  161  N. 
Y.  429,  55  N.  E.  914- 

39.  California. — In  re  Johnson's 
Estate,  152  Cal.  778,  93  Pac.  1015. 

Nebraska.  —  In  re  Ayer's  Estate, 
120  N.  W.  491. 

Neiv  Jersey.  —  Vernon  v.  Ver- 
non, 69  N.  J.  Eq.  759,  61  Atl.  409; 
Robbins  v.  Robbins,  50  N.  J.  Eq. 
742,  26  Atl.  673;  Darnell  v.  Buzby, 
50  N.  J.  Eq.  725,  26  Atl.  676;  Swain 
V.  Edmunds,  53  N.  J.  Eq.  142,  32 
Atl.  369. 

Neiv  York.— In  re  Carll's  Will, 
38  Misc.  471,  77  N.  Y.  Supp.  1036: 
Lane  v.  Lane,  95  N.  Y.  494. 

Vermont.— In  re  Claflin's  Will 
73  Vt.  129,  so  Atl.  815,  87  Am.  St.' 
Rep.  693. 

Holographic     Will Where     the 

will  propounded  is  holographic,  evi- 
dence of  its  publication  may  be 
somewhat  relaxed.  In  re  Moore'5 
Will,  109  App.  Div.  762,  96  N.  Y. 
Supp.  729,  reversing  95  N.  Y.  Supp. 
61. 

40.  Vernon  v.  Vernon,  69  N.  J. 
Eq.  759,  61  Atl.  409;  In  re  Clark's 
Will  (N.  J.),  52  Atl.  222;  In  re 
Beckett,  103  N.  Y.  167,  8  N.  E.  506. 
Reading  Will  in  Presence  of  Tes- 
tator To  Be  Considered McKinley 

V.  Lamb,  64  Barb.  (N.  Y.)  199;  In 
re  Buel's  Will.  44  App.  Div.  4,  60 
N.  Y.  Supp.  38s. 

Testimony    of    Subscribing    Wit- 
nesses   Not    Controlling.  — Trustees 
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some  affirmative   sign  and  that  it  cannot  be  inferred  from  mere 
silence.*^ 

8.  Admissibility  in  General.  —  A.  What  Law  Governs.  — ■  The 
law  of  the  forum  governs  in  proving  the  execution  of  a  will/^  and 
the  law  in  force  when  the  will  was  made  is  to  be  applied  in  deter- 
mining whether  the  will  was  properly  executed,*^  although  the 
mode  of  proof  is  governed  by  the  law  existing  when  the  will  is 
propounded.** 

B.  Necessity  for  Formal  Proof. -=- The  formal  proof  of  exe- 
cution as  provided  for  by  law  must  be  strictly  made  and  it  is  not 
sufficient  that  the  parties  interested  admit  execution.*^ 

C.  Relevancy.  —  Any  fact  may  be  shown  which  tends  in  any 
appreciable  degree  to  throw  light  upon  the  question  as  to  whether 
the  will  was  or  was  not  executed  by  the  decedent.*® 

D.  Habit  of  Witness.  —  Testimony  of  an  attesting  witness  as 
to  his  general  habit  in  witnessing  wills  is  admissible,  although  he 
has  no  recollection  of  the  circumstances  surrounding  the  transac- 
tion in  question.*'^ 

E.  Experience  of  Testator.  —  The  fact  that  a  testator  had  had 
experience  in  executing  wills,*^  that  he  wrote  out  a  proper  attesta- 
tion clause  himself,*^  and  conducted  the  transaction  in  an  intelligent 
manner,^*'  all  tend  to  show  that  the  statutory  formalities  were  met. 

F.  Execution  Supervised  by  Attorney.  —  Where  the  testator 


of  Auburn  Sem.  v.  Calhoun,  25  N. 
Y.  422. 

41.  Manners  v.  Manners  (N.  J.), 
66  Atl.  583. 

42.  Tevis  v.  Pitcher,  10  Cal.  466. 

43.  Jauncey  v.  Thorne,  2  Barb. 
Ch.    (N.    Y.)    40. 

44.  Jauncey  v.  Thorne,  2  Barb. 
Ch.    (N.  Y.)   40. 

45.  Williamson  v.  Williamson, 
17  Ont.  R.  734;  Kennedy  v.  Up- 
shaw,  66  Tex.  442,  i  S.  W.  308; 
Estate  of  Hayden,  149  Cal.  680,  87 
Pac.  275. 

46.  Place  of  Keeping: — Gould  v. 
Theological  Sem.,  i8g  111.  282,  59  N. 
E.  536;  Succession  of  Hill,  47  La. 
Ann.  329,   16  So.  819. 

Circumstances  of  Next  of  Kin  Ir- 
relevant. —  Seguine  v.  Seguine,  2 
Barb.    (N.   Y.)    385. 

Probability  of  Execution  Among 
Strangers — In  re  McDermott's  Es- 
tate, 148  Cal.  43,  82  Pac.  842. 

Habits  of  Decedent  Irrelevant. 
Snider  v.  Burks,  84  Ala.  53,  4  So. 
225. 

Age  of  Decedent,  —  McKinley  v. 
Lamb,  64  Barb.    (N.  Y.)    199. 

Unnatural    Provisions    Irrelevant. 


McCommon  v.  McCommon,  151   111. 
428,  38  N.  E.  145- 

47.  Pate's  Admr.  v.  Joe,  3  J.  J. 
Marsh.   (Ky.)   113. 

Attesting  witness  may  testify  that 
he  never  signed  a  will  unless  it  was 
in  the  presence  of  other  subscribing 
witnesses,  and  of  the  testator  and  at 
his  request,  and  that  he  was  satis- 
fied that  this  was  no  exception  to 
his  usual  course  though  he  had  no 
distinct  recollection  of  the  matter. 
Barnes  v.  Barnes,  66  Me.  286. 

48.  Matter  of  Cottrell's  Will,  95 
N.  Y.  329;  Gould  V.  Theological- 
Sem.,  189  111.  282,  59  N.  E.  536; 
Reeves  v.  Lindsay,  Ir.  R.  3  Eq.  509; 
Mock  V.  Kaufman,  82  N.  Y.  Supp. 
310;  III  re  Claflin's  Will,  75  Vt.  19, 
52  Atl.  1053,  58  L.  R.  A.  261. 

49.  Wright  v.  Sanderson,  53  L. 
J.,  P.  49,  9  P.  D.  149,  SO  L.  T.  769. 

50.  "  The  conduct  of  the  testa- 
tor, both  in  the  preparation  of  the 
codicil  and  in  the  calling  together 
of  his  witnesses,  shows  an  anxious 
and  intelligent  desire  to  do  every- 
thing regularly.  That  fact  strength- 
ens   the     presumption."     Wright    v. 
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was  himself  an  attorney^^  or  had  his  will  executed  under  the  super- 
vision of  a  capable  lawyer,^^  ^j^ig  f^^^  jg  given  considerable  im- 
portance, especially  where  the  attorney  also  acted  as  an  attesting 
witness  ;^^  and  failure  to  have  a  will  executed  under  such  super- 
vision is  often  commented  upon.^* 

G.  Admission  to  Probate.  —  The  fact  that  a  will  has  formerly 
been  admitted  to  probate  dispenses  with  formal  proof  of  execution, 
where  the  issue  is  only  raised  after  a  long  lapse  of  time  and  when 
the  records  of  the  original  probate  have  been  destroyed.^^ 

H.  Parol  Evidence.  —  While  parol  evidence  is  admissible  to 
show  execution^*^  no  defect  in  the  execution  can  be  supplied  by 
parol,^^  nor  can  evidence  of  the  intention  of  the  decedent  be  given.^® 


Sanderson,  53  L.  J.   P.,  49,  9  P.  D. 
149,  50  L.  T.  769. 

51.  O'Meagher  v.  O'Meagher,  11 
L.  R.  Ir.  117;  In  Goods  of  Hind- 
march,  L.  R.  I  P.  307,  36  L.  J.,  P. 
24,  L.  T.  391 ;  Lloyd  r.  Roberts,  12 
Moore  P.  C.  158,  14  Eng.  Reprint 
871 ;  Estate  of  Bogert,  4  N.  Y.  Civ. 
Proc.  441 ;  Orser  v.  Orser,  24  N.  Y. 
51 ;  Worden  v.  Van  Gieson,  6  Dem. 
(N.  Y.)  237;  In  re  Smith's  Will,  61 
Hun  loi,  15  N.  Y.  Supp.  425;  Wy- 
man  v.  Wyman,  118  App.  Div.  109, 
103  N.  Y.  Supp.  64. 

The  mere  fact  that  the  decedent 
was  a  lawyer  and  had  practiced  in 
the  state  is  not  sufficient  to  justify 
the  admission  of  a  will  to  probate 
in  the  face  of  testimony  of  the  sub- 
scribing witnesses  against  due  exe- 
cution, in  the  absence  of  proof  that 
there  was  a  proper  attestation 
clause.  In  re  Purdy's  Will,  25 
Misc.  458,  55  N.  Y.  Supp.  644. 

52.  England.  —  Wright  v.  Rog- 
ers, 38  L.  J..  P.  67,  L.  R.  I  P.  678, 
21  L.  T.  156,  17  W.  R.  833. 

Michigan.  —  In  re  Sullivan's  Will, 
114  Mich.  189,  72  N.  W.  135. 

New  Hampshire.  —  Lane  v.  Hill, 
68  N.  H.  275,  44  Atl.  393,  73  Am. 
St.  Rep.  591. 

New  York. — In  re  Foley's  Will, 
55  Misc.  162,  106  N.  Y.  Supp.  474; 
In  re  Prey's  Will,  7  N.  Y.  Supp. 
330,  26  N.  Y.  St.  42=5;  In  re  Nel- 
son's Will,  141  N.  Y.  152.  36  N.  E. 
3;  Woolley  V.  Woolley,  95  N.  Y. 
231;  Matter  of  Kellum,  52  N.  Y. 
517;  Newhouse  v.  Randolph,  17 
Barb.  236;  In  re  Merriman.  62  Hun 
621,  16  N.  Y.  Supp.  738:  In  re 
Sarasohn's  Will,  47  Misc.  535,  95  N. 
Y.     Supp.     975      (refusing     probate 
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where   the   testimony   of   subscribing 
witnesses  did  not  prove  will). 

53.  Adams  v.  Rodman,  102  Wis. 
456,  78  N.  W.  588,  759.  Gable  v. 
Ranch,  50  S.  C.  95,  27  S.  E.  555; 
Mairs  v.  Freeman,  3  Redf.  (N.  Y.) 
181;  Will  of  Humphreys,  Tuck. 
(N.  Y.)   142. 

Where  the  subscribing  witness 
who  drew  the  will  was  an  attor- 
ney, and  testifies  to  its  due  execution, 
but  the  other  witness  fails  to  recol- 
lect that  some  of  the  necessary  for- 
malities were  complied  with,  the  will 
may  still  be  regarded  as  sufficiently 
proved,  the  court  remarking  that  lay 
witnesses  frequently  fail  to  notice 
and  to  remember  the  essential  facts. 
In  re  Babcock's  Will,  42  Misc.  235, 
86  N.  Y.  Supp.  670. 

54.  In  re  Balmforth's  Will,  60 
Misc.  492,  113  N.  Y.  Supp.  934; 
Will  of  Hopper.  Tuck.   (N.  Y.)  378. 

55.  Marshall  v.  Marshall,  42  S. 
C.  436,  20  S.  E.  298,  citing  Prater  v. 
Whittle,  16  S.  C.  40;  Rumph  v. 
Hiott,  35  S.  C.  444,  15  S.  E.  235. 

The  probate  of  a  will  is  prima 
facie  sufficient  evidence  of  its  due 
execution,  where  the  question  is 
brought  up  on  an  appeal  from  a  de- 
cree of  the  orphans'  court  confirm- 
ing the  report  of  an  auditor  making 
distribution  of  the  property.  In  re 
Amberson's  Estate,  204  Pa.  St.  397, 
54  Atl.  484.  And  see  Folmar's  Ap- 
peal, 68  Pa.  St.  482. 

56.  Burge  v.  Hamilton.  72  Ga. 
568;  Hester  v.  Hester,  15  N.  C.  (4 
Dev.  L.)   228. 

57.  Plater  v.  Groome,  3  iNId.  134; 
In  re  Mclntire.  2  Hayn.  &  H.  2>39> 
16  Fed.  Gas.  No.  8,823a. 

58.  Matter  of  Hewitt's    Will.    91 
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I.  Inspection  of  Will.  —  It  is  proper  for  an  inspection  of  the 
alleged  will  to  be  made  by  the  court  or  jury  where  the  issue  is  upon 
its  proper  execution. ^^ 

J.  Discovery.  —  The  general  statutory  provisions  in  relation  to 
discovery  and  the  examination  of  persons  before  triaP'^  have  been 
held  to  apply  to  actions  involving  the  validity  of  wills,^^  and  in 
some  states  express  provision  is  made  for  such  action."- 

9.  Fraud.  —  A.  Burden    of   Proof.  —  The  burden'^"'  of  proving 


N.  Y.  261 ;  Warwick  v.  Warwick,  86 
Va.  596,  10  S.  E.  843;  Patterson  v. 
Ransom,  52  Ind.  402;  Estate  of  Sea- 
man, 146  Cal.  455,  80  Pac.  700. 

"  For  the  purpose  of  determining 
whether  a  will  has  been  properly  ex- 
ecuted, the  intention  of  the  testator 
in  executing  it  is  entitled  to  no  con- 
sideration. For  that  purpose  the 
court  can  consider  only  the  inten- 
tion of  the  legislature,  as  expressed 
in  the  language  of  the  statute,  and 
whether  the  will  as  presented  shows 
a  compliance  with  the  statute." 
Estate  of  Seaman,  146  Cal.  455,  80 
Pac.  700. 

59.  Lucas  v.  Parsons,  24  Ga.  640, 
71  Am.  Dec.  147;  In  re  Boardman's 
Will,  20  N.  Y.  Supp.  60.  See  also 
In  re  Wilcox,  59  Hun  627,  14  N.  Y. 
Supp.  109;  Gable  v.  Rauch,  50  S. 
C.  95,  27  S.  E.  555- 

Refusal  to  allow  counsel  for  the 
plaintifif  to  show  the  will  to  the 
jury  on  the  argument  is  not  rever- 
sible error,  although  there  is  no  rea- 
son why  it  should  not  have  been  al- 
lowed.     Brownfield    v.     Brownfield, 

43  111.   147- 

"  Upon  the  trial  of  issues  of  fact, 
designed  to  impeach  the  validity  of 
a  will,  that  instrument  must  be  in 
evidence  before  the  jury,  and,  if  not 
produced  in  the  county  court  by  the 
register  of  wills,  the  caveators, 
plaintiffs  upon  the  record,  ought  to 
have  coerced  its  production  by  a 
subpoena  duces  tecum  directed  to 
that  officer."  Townshend  v.  Towns- 
hend,  7  Gill    (Md.)    10. 

The  proponent  may  introduce  in 
evidence  the  paper  which  he  is 
seeking  to  establish  as  the  last  will 
of  the  testatrix  at  the  termination 
of  the  examination  in  chief  of  the 
three  subscribing  witnesses,  al- 
though one  of  them  testifies  that  the 
witnesses  signed  the  will  before  the 
testatrix.  Kaufman  v.  Caughman, 
49  S.  C.   159,  27  S.  E.  16. 


•An  attestation  clause  may  be  sub- 
mitted to  the  jury  to  be  considered 
by  them  upon  the  question  of  due 
execution.  Webb  v.  Dye,  18  W.  Va. 
376. 

On  Appeal  from  judgment  refusing 
probate  of  a  will,  the  will  itself  may 
be  transmitted  to  the  appellate 
court.  Barnewall  z'.  Murrell,  108 
Ala.  366,  18  So.  831  (applying  23rd 
rule  of  Practice). 

60.  See  articles  "  D  I  SCO  v  E  RY," 
Vol.  IV;  "Examination  of  Par- 
ties Before  Trial,"  Vol.  V. 

61.  Richmond's  Appeal,  59  Conn. 
226,  22  Atl.  82,  21  Am.  St.  Rep.  85. 

62.  Matter  of  Baird,  41  Hun  (N. 
Y.)  89;  Matter  of  Hoyt,  67  How. 
Pr.  (N.  Y.)  57;  In  re  Patterson's 
Will,   18  N.  Y.  Supp.  367. 

63.  Arkansas.  —  Guthrie  v.  Price, 
23  Ark.  396. 

Illinois.  —  Compher  v.  Browning, 
219  111.  429,  76  N.   E.  678. 

Indiana.  —  Miller  v.  Coulter,  156 
Ind.  290,  59  N.  E.  853. 

Kentuckv.  —  King  7\  King,  19  Ky. 
L.  Rep.  868,  42  S.  W.  347. 

M  a  r  yla  n  d.  —  Griffith  v.  Diffen- 
derffer,   50  Md.  466. 

Pcnnnsylvania.  —  Rees  7'.  Stille, 
38  Pa.  St.  138. 

South  Carolina.  —  Kinloch  f.  Pal- 
mer,   I   Mill  216. 

West  Virginia.  —  McMechen  r. 
McMechen,   18  W.   Va.  683. 

The  rule  is  perfectly  well  estab- 
lished that  when  a  will  is  im- 
peached on  the  ground  of  fraud,  the 
parties  who  seek  to  establish  it 
must  remove  or  explain  and  so  neu- 
tralize the  facts  out  of  which  the 
supposition  arose,  and  this  rule  is 
held  to  apply  also  to  fraudulent  acts 
in  relation  to  the  obtaining  of  pro- 
bate. Johnston  v.  Glasscock,  2 
Ala.  218. 

Falsity  of  Representations Tor- 

rey  v.  Blair,  75  Me.  548. 
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fraud  in  the  execution  of  a  will   or   in   securing  its  probate"*  is 
upon  the  contestant. 

There  Is  no  Presumption  of  fraud  from  the  fact  of  relationship 
with  the  testator  or  from  the  fact  that  the  suspected  person  is  the 
principal  beneficiary  under  the  will.^^ 

B.  Declarations. — Declarations  by  the  testator""  are  inadmis- 
sible"' upon  the  issue  of  fraud  unless  a  part  of  the  res  gestae^^  or 
offered  merely  to  show  the  state  of  his  mind."^ 

The  Admissibility  of  such  declarations  is  in  all  cases  recognized 
by  the  courts  in  some  jurisdictions.''*^ 

C.  Admissibility  of  Evidence.  —  a.  In  General.  —  As  in  all 
cases  in  which  fraud  is  alleged^^  parol  evidence^^  of  all  the  sur- 
rounding circumstances  is  freely  admitted/^  and  facts  the  relevancy 
of  which  is  very  slight  may  be  considered  for  what  they  are  worth.''* 


64.  Willms  V.  Plambeck,  76  Neb. 
195.  107  N.  W.  248;  Renn  v.  Samos. 
33  Tex.  760. 

65.  Griffith  v.  DiflFenderffer,  50 
Md.  466;  Matter  of  Ely's  Will,  2 
Hawaii  649. 

66.  Declarations  by  Devisee. 
Declarations  of  one  of  several  de- 
visees to  the  eflfect  that  the  will  was 
procured  partially  by  showing  to  the 
testator  the  forged  letters  which 
turned  away  his  affections  from  his 
nearest  relatives,  are  admissible  al- 
though such  person  was  not  a  party 
to  the  record.  Brown  v.  Moore,  6 
Yerg.    (Tenn.)   272. 

67.  United  5" fa/^-.?. —  Throckmor- 
ton V.  Holt,  180  U.  S,  552;  Smith 
V.  Fenner,  i  Gall.  170,  22  Fed.  Cas. 
No.  13,046. 

Illinois.  —  Compher  v.  Browning, 
219  III.  429,  76  N.  E.  678;  Crum- 
baugh  V.  Owen,  238  111.  497,  87  N. 
E.  312;  Dickie  v.  Carter,  42  111. 
376;  Massey  v.  Huntington,  118  111. 
80,  7  N.  E.  269. 

Maryland.  —  Griffith  v.  Diffen- 
derffer,  50  Md.  466. 

Missouri.  —  McFadin  v.  Catron, 
120  Mo.  252,  25  S.  W.  506;  Spoone- 
more  v.  Cables,  66  Mo.  579;  Gibson 
V.  Gibson,  24  Mo.  227. 

New  Jersey.  —  Boylan  v.  Meeker, 
28  N.  J.  L.  274. 

New  York. — Waterman  v.  Whit- 
ney, II  N.  V,  T57.  62  Am.  Dec.  :•!•, 
Jackson  v.  Rniffen,  2  Johns.  31. 

West  Virginia.  —  Couch  v.  East- 
ham,  27  W.  Va.  796,  55  Am.  Rep. 
346. 

68.  Pratte  v.  Cofifman,  33  Mo.  71. 
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69.  Wombacher  v.  Barthelme,  194 
111.  425,  62  N.  E.  800;  Compher  v. 
Browning.  219  111.  429,  76  N.  E.  678; 
Harp  V.  Parr,  168  111.  459,  48  N.  E. 
113;  Canada's  Appeal,  47  Conn.  450; 
Griffith  V.  DiflFenderffer,  50  Aid.  466. 

The  testator's  declarations  and 
acts  occurring  after  the  execution  of 
the  will  are  admissible  to  show  his 
knowledge  of  the  testamentary  char- 
acter of  the  instrument  and  to  dis- 
pel any  possible  claim  of  mistake  or 
imposition.  In  re  Nelson's  Will,  141 
N.  Y.  152,  36  N.  E.  3. 

70.  Howell  V.  Barden,  14  N.  C. 
(3  Dev.  L.)  442;  Lappe  v.  Gfeller, 
211  Pa.  St.  462,  60  Atl.  1049;  Reel 
V.  Reel,  8  N.  C.  (i  Hawks)  248,  9 
Am.  Dec.  632.  See  Turner  v.  Hand, 
3  Wall.  Jr.    88,    24    Fed.    Cas.    No. 

14,257. 

71.  See  article  "  Fraud,"  Vol.  VI. 

Fraud  and  Undue  Influence  Dis- 
tinguishable—  Terry  v.  Buffington, 
II  Ga.  337. 

72.  Webb  v.  Webb,  7  T.  B.  Mon. 
(Ky.)  626;  Collins  v.  Hope,  20 
Ohio  492;  Iddings  v.  Iddings.  7 
Serg.  &  R.  (Pa.)  iii,  10  Am.  Dec. 
450. 

73.  Harrison  v.  Rowan,  3  Wash. 
C.  C.  580,  II  Fed.  Cas.  No.  6,141; 
Stuke  V.  Glaser,  223  111.  316,  79  N. 
E.  105;  M'Ninch  v.  Charles,  2  Rich. 
L.  (S.  C.)  229;  Davis  V.  Calvert,  5 
QiV  8z  T,  fMd.)  269.  25  Am.  Dec. 
282;  Beaubien  v.  Cicotte,  12  Mich. 
459;  Kenyon  v.  Ashbridge,  35  Pa. 
St.  157- 

74.  "Secrecy  and  contrivance 
may  undoubtedly  be  badges  of  fraud 
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b.  Source  of  Property. — The  source  from  which  the  property 
disposed  of  by  the  will  came  into  the  decedent's  possession  may  be 
shown'^  as  well  as  the  reasonableness  of  the  provisions  of  the  will/*'' 

c.  Fraudulent  Representations.  —  Any  fraudulent  representa- 
tions by  reason  of  which  the  testator  was  induced  to  provide  for  a 
person  in  his  will,  may  be  shown. '''^ 

d.  Character.  —  It  has  been  held  admissible  to  introduce  evidence 
of  the  good^^  or  bad^^  character  of  the  person  alleged  to  have  per- 
petrated the  fraud. 

10.  Undue  Influence.  —  The  question  of  undue  influence  is  treated 
elsewhere.^** 

11.  Forgery.  —  A.  Burden  of  Proof.  —  On  the  issue  of  forgery 
of  the  decedent's  signature,  the  burden  of  proof  of  the  genuine- 
ness of  the  signature  is  upon  the  proponent  of  the  will,^^  but  proof 


in  the  execution  as  well  of  wills  as 
of  other  instruments ;  but  when  the 
circumstances  of  that  character  can 
be  clearly  traced  to  the  mind  or 
wishes  of  the  testator  himself,  they 
cannot  be  received  as  having  any 
tendency  to  impeach  his  testament- 
ary dispositions."  Coffin  v.  Coffin, 
23  N.  Y.  9,  80  Am.  Dec.  235. 

On  the  issue  of  fraud  it  is  incom- 
petent for  the  contestants  to  intro- 
duce evidence  to  show  the  jovial 
manner  of  the  proponent  of  the  will 
on  the  day  of  the  burial  of  the  de- 
ceased. Jameson  v.  Hall,  37  Md. 
221. 

Where  there  is  a  material  vari- 
ance between  the  will  and  the  writ- 
ten memorandum  of  instructions 
given  to  the  scrivener  by  the  agent 
of  the  testatrix,  this  fact  is  ren- 
dered insignificant  where  the  scriv- 
ener assumes  all  responsibility  for 
the  variance  although  the  will  was 
read  over  in  the  presence  of  the 
agent.  Griffith  v.  Diffenderfifer,  50 
Md.  466. 

Intention  To  Execute  a  Will. 
See  Peck  v.  Cary,  27  N.  Y.  9,  84 
Am.    Dec.   220. 

In  Illinois —  On  the  question 
whether  there  was  any.  fraud  in  ob- 
taining a  will,  testimony  of  other 
parties  than  the  subscribing  wit- 
nesses may  be  heard.  Harp  v. 
Parr,  168  111.  459,  48  N.  E.  113; 
Andrews  v.  Black,  43  111.  256.  (Al- 
though in  Illinois  only  the  subscrib- 
ing witnesses  can  testify  to  its  ex- 
ecution). 

75.  Glover  z'.  Hayden,  4  Cush. 
(Mass.)     580;    Patterson  v.   Patter- 


son, 6  Serg.  &  R.  (Pa.)  55;  Grif- 
fin V.  Working  Women's  Home 
Assn.,  151  Ala.  597,  44  So.  605; 
Cumby  v.  Bryan  (Tex.  Civ.  App.). 
28  S.  W.  56. 

76.  Ross  z:  Christman,  23  N.  C. 
(i  Ired.  L.)  209.  And  see  Franklin 
V.  Belt,  130  Ga.  37,  60  S.  E.  146. 

77.  While  ordinarily  a  false  rea 
son  given  for  a  legacy  will  not  of 
itself  serve  to  destroy  it,  the  rule  is 
otherwise  where  any  fraud  has  been 
practiced  from  which  it  may  be  pre- 
sumed that  the  provision  would  not 
have  been  made  if  the  testator  had 
known  of  the  fraud.  Tilby  v.  Tilby, 
2  Dem.  (N.  Y.)  514  (the  fact  that 
the  supposed  wife  of  the  testator, 
recognized  in  his  will,  already  had 
a  husband  living)  ;  Wilkinson  v. 
Joughin,  35  L.  J.,  Ch.  684,  L.  R.  2 
Eq.  319,  12  Jur.  (N.  S.)  330,  14  L. 
T.  394;  Kennell  v.  Abbott,  4  Ves. 
802,  31  Eng.  Reprint  416;  /;;  re 
Webb's  Will,  33  N.  Y.   Supp.  968. 

No  Presumption  of  Knowledge  of 
Facts — Moore  v.  Heineke,  119  Ala. 
627,  24  So.  374. 

78.  Hannah  z'.  Anderson,  125  Ga. 
407,  54  S.  E.  131. 

79.  Nussear  v.  Arnold,  13  Serg. 
&  R.   (Pa.)  323- 

80.  See  article  "Undue  Influ- 
ence," Vol.  XIII. 

81.  Fox  V.  McDonald's  Succes- 
sion, 18  La.  Ann.  419;  Griffin  z'. 
Working  Women's  Home  Assn.,  151 
Ala.  597,  44  So.  605. 

Holographic  Will —  Succession  of 
Gaines,  38  La.  Ann.  123. 
Where  Two  Wills  Are  Offered  for 
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is  required  to  be  made  only  by  a  preponderance  of  the  evidence.*^ 

B.  Declarations. —a.  Of  T^jfafor.  —  Declarations  of  the  tes- 
tator as  to  whether  he  had  a  will  or  expressing  satisfaction  with 
his  will,  or  stating  how  he  had  left  his  property,  are  commonly  ad- 
mitted where  it  is  claimed  that  the  alleged  will  was  a  forgery,  as 
corroborative^^  Qf  q^j^^j.  evidence,*-'  although  there  are  many 're- 
spectable authorities  which  refuse  to  admit  them.*^ 

b.  Of  Other  Persons.  —Declavations  of  the  subscribing  witnesses 
who  are  alleged  to  have  committed  the  forgery  are  inadmissible,  in 
their  own  behalf, «''  as  are  the  declarations  of  the  proponent." 

C.  Admissibility  of  Evidence. — a.  In  General. — Any  evi- 
dence is  admissible  though  only  slightly  relevant,  which  tends  in 
any  way  to  throw  light  upon  the  issue.®^ 

b.  Feelings  of  Testator.  — Evidence  tending  to  show  the  state  of 
the  feelings  of  the  alleged  testator  toward  those  accused  of  com- 


Probate.  —  Green  r.  Hewett  (Tex. 
Civ.  App.),  ii8  S.  W.  170. 

Absence  of  Motive  ImmateriaL 
In  re  Simcox's  Estate,  11  Pa.  Co. 
Ct.  545- 

Persons  Who  Committed  the  For- 
gery Need  Not  Be  Designated. 
McDonald  v.  McDonald,  142  Ind.  55, 
41    N.  E.  336. 

82.  McBee  v.  Bowman,  89  Tenn. 
132,  14  S.  W.  481 ;  Barlaw  v.  Har- 
rison, 51  La.  Ann.  875,  25  So.  378; 
Beebe  v.  McFaul,  125  Iowa  514,  lOi 
N.  W.  267. 

Where  the  issue  is  forgery  the 
proponent  must  establish  the  gen- 
uineness of  the  signature,  and  the 
burden  of  proof  is  upon  him  to 
prove  to  the  satisfaction  of  the 
court  that  the  signature  was  a  for- 
gery. In  re  Burtis'  Will,  43  Misc. 
437,  89  N.  Y.  Supp.  441,  citing  How- 
land  V.  Taylor,  53  N.  Y.  627. 

No  Presumption  of  Innocence. 
Outlaw  V.  Hurdle,  46  N.  C.  (i 
Jones'  L.)   150. 

83.  Huppe  V.  Byers,  60  ]Md.  381. 

84.  United  States.  — Turntr  v. 
Hand,  3  Wall.  Jr.  88,  24  Fed.  Cas. 
No.^  14,257- 

New  Jersey.  —  Davis  v.  Elliott,  58 
N.  J.  Eq.  473,  36  Atl.  1092  (declara- 
tions that  a  will  had  been  made)  ■ 
Boylan  v.  Meeker,  15  N.  J.  Eq.  310 
(expressed  intentions  shown). 

New  ForA".  —  Tavlor  Will  Case, 
10  Abb.  Pr.    (N.   S.)   300. 

North  Carolina.  —  Kirbv  7'.  Kirbv 
XI  N.   C.    (Barb.  L.)   454.' 

VoL  XIV 


Pennsylvania.  —  Swope  v.  Don- 
nelly,   190   Pa.    St.  417,  42  Atl.  882. 

70  Am.  St.  Rep.  637. 

Texas. — Johnson  v.  Brown,  51 
Tex.  65  (but  see  Kennedy  v.  Up- 
shaw,  64  Tex.  411). 

J'ermont.  —  In    re   Barney's    Will. 

71  Vt.   217,  44  Atl.  75    (expressions 
of  satisfaction  with  his  will). 

85.  Throckmorton  v.  Holt,  180 
U.  S.  552;  Leslie  v.  McMurtry.  60 
Ark.  301.  30  S.   W.   33. 

86.  Farleigh  v.  Kelley,  28  :\Iont. 
421,  ~2  Pac.  756. 

Declarations  as  Res  Gestae  of  Pro- 
duction of  the  Will.  _  On  the  issue 
of  forgery,  evidence  of  a  statement 
made  by  a  subscribing  witness,  who 
was. accused  of  the  forgery  and  who 
had  possession  of  the  instrument,  to 
a  justice  of  the  peace  to  whom  he 
delivered  it,  is  admissible  as  part  of 
the  re  gestae  concerning  its  first 
production.  Dolan  z:  I\Ieehan  (Tex. 
Civ.  App.),  80  S.   W.  99. 

87.  Where  it  is  alleged  that  a 
will  was  forged  through  the  agenc_v 
of  the  proponent,  declarations  of 
the  proponent  w^ere  inadmissible  in 
his  behalf  to  establish  the  genuine- 
ness of  the  instrument  in  question. 
Stocksdale  r.  Cullison,  35  Md.  322. 

88.  Succession  of  Gaines,  38  La. 
Ann.  123  (alleged  physical  incapac- 
ity of  the  testator  at  the  date  of 
the  instrument  is  an  element  to  be 
considered)  ;  Kennedy  v.  Upshaw, 
64  Tex.  411 ;  Gurley  v.  Armentraut, 
6  Ohio  C.  C.  (N.  S.)  1^6;  Dolan  v. 
Meehan  (Tex.  Civ.  App.),  80  S.  W. 
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mitting  the  forgery««  or  those  to  whom  legacies  were  left««  is  ad- 

"^T^Alibi  -It  may  be  shown  that  the  decedent  had  never  been  in 
the  town  in  whiS. 'the  will  purported  to  be  executed-  or  was  not 

there  on  the  date  of  the  wilP^  

d  Manner  of  Signing.  —  Courts  are  as  apt  to  draw  one  concki- 
sion  as  another  from  the  apparent  care  exercised  in  makmg  the  sig- 
nature-signing the  whole  or  part  of  the  name  -  or  apparent  sim- 

^TS^iZ^S:^ce  tending  to.show  a  motive  for  the  alleged 

'°rMaL''^'Dt--3-.- Where  the  explanation  of  the  way  in 
which  the  alleged  will  wa^  discovered  is  unnatural,  this  may  be  con- 

''^rD'Hy  in  Producing  Will. -The  delay  in  producing  a  will  is 

a  Sisoicious  circumstance  to  be  considered.''^  -i,     ,    ,^ 

TJiZ  Matters. --The  cases  referred  to  in  the_ notes  illustrate 

various  o?hef  matters  which  courts  have  considered  m  passmg  upon 

'^L  'HanLriting.--Fvooi  of  handwriting  may  of  course  be  re- 


99.     And   see   article   "Forgery," 

On  the  issue  of  forgery,  the  fact 
that  one  of  the  alleged  attesting 
witnesses  subsequently  devises  prop- 
erty purporting  to  be  devised  by  the 
alleged  will  is  also  an  important  cir- 
cumstance. Clark  V.  Elhs,  16  Ky. 
L.  Rep.  434,  28  S.  W.  148. 

89.  Kennedy  v.  Upshaw,  do  lex. 
442,  I  S.  W.  308.  ^   .  „  ^ 

90.  Succession  of  Gaines,   3«  >^^- 

Ann.   123.  ,      r    4. 

On  the  issue  of  forgery,  the  tact 
that  property  was  devised  to  a  lega- 
tee in  regard  to  whom  the  testator 
had  entertained  no  kindly  feeling 
may  be  shown.  Dolan  v.  Meehan 
(Tex.  Civ.  App.),  80  S.  W    99- 

91.  Risse  V.  Gasch,  43  Neb.  287, 
61   N    W.  616. 

92.  In  re  Gould's  Will,  15  N.  Y. 

St-  784.  .  ,   ,  ^f 

93.  On  the  issue  of  forgery  ot 
the  testator's  mark,  the  court  re- 
fused to  attach  any  significance  to 
the  fact  that  great  care  was  appar- 
ently exercised  in  making  the  mark. 
Davis  V.  Elliott.  55  N.  J.  Eq.  473, 
36  Atl.    1092. 

94.  hi  re  Williams'  Will,  19  N. 
Y.  Supp.  778,  46  N.  Y.  St    791. 

In  Risse  v.  Gasch,  43  Neb.  287,  6r 
N.  W.  616,  the  fact  that  the  alleged 


will  was  not  signed  in  the  way  the 
decedent  ordinarily  signed  his  name 
was  an  important  circumstance  upon 
which  it  was  held  that  the  will  pro- 
pounded was  a  forgery. 

95.  In  re  Rice's  Will,  81  App. 
Div.  223,  81  N.  Y.  Supp.  68. 

96.  On  the  issue  of  forgery  where 
the  alleged  signature  appears  on  its 
face  to  have  been  retouched  and 
overwritten,  this  fact  is  not  very 
strong  evidence  of  the  forgery  since 
it  is  highly  improbable  that  a  forger 
would  have  done  such  an  act. 
Wright  V.  Flynn,  6g  N.  J.  Eq.  753, 

61   Atl.  973-         ,   ^,  .„  . 

In  the  case  of  SkiUman  v.  Lane- 
hart  (N.  J.),  67  Atl.  182,  the  fact 
that  the  signature  appeared  to  be 
traced  was  held  to  be  a  strong  cir- 
cumstance indicating  forgery. 

97.  Kennedy  v.  Upshaw,  64  Te>^ 
411,  reversed  on  other  points,  66 
Tex.  442,  I  S.  W.  308;  In  re  Daily  ^^ 
Will,  7  N.  Y.  Supp.  259,  25  N.  Y. 
St.   1020. 

98.  In  re  McDermott  s  Estate, 
148  Cal.  43,  82  Pac.  842;  Succession 
of  Gaines,  38  La.   Ann.   123. 

99.  Clark  -v.  Ellis,  16  Ky.  L.  Rep. 
434.  28  S.  W.  148;  Green  v.  Ter- 
williger,   56  Fed.   384-  ^^   „  . 

1.  Illinois.  —  Doran  v.  Mullen,  7» 
Til.  342    (mistake   in   dates). 
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sorted  to.-     The  rules  governing  this  matter  are   tuUy  discussed 
elsewhere  in  this  work.^ 

j.  Other  Forgeries. — Evidence  of  other  forgeries  committed  by 
the  person  charged  with  the  act  in  question  is  inadmissible.* 

12.  Date.  —  Although  the  date  upon  the  face  of  a  will  is  prima 
facie  the  date  upon  which  it  was  executed,  parol  evidence  is  ad- 
missible to  prove  that  it  was  really  executed  upon  some  other  date,* 
or  to  show  upon  what  date  a  will  which  has  no  date  was  executed.' 

13.  Lapse  of  Time.  —  A.  In  General.  —  The  lapse  of  a  consid- 
erable length  of  time  will  authorize  the  court  to  make  every  pre- 
sumption in  favor  of  the  due  execution  of  a  will'  and  direct  evi- 
dence will  not  be  required,*  since  it  is  not  to  be  expected  that  the 
witnesses  will  retain  a  vivid  recollection  of  such  matters.® 

B.  Ancient  Wills.  —  A  will  over  thirty  years  old  is  admissible 
without  other  proof  of  execution  as  an  ancient  wilP**  if  valid  upon 


Kentucky.  —  Clark  v.  Ellis,  i6  Ky. 
L.  Rep.  434,  28  S.  W.  148  (property 
devised  of  which  testator  was  not 
sole  owner). 

Michigan.  —  Lamb  v.  Lippincott, 
115  Mich.  611,  73  N.  W.  887  (not 
suspicious  that  will  is  written  only 
on  one  side  of  sheet  of  paper). 

Montana.  —  Farleigh  v.  Kelley,  28 
Mont.  421,  72  Pac.  756  (acts  show- 
ing conspiracy). 

New  York. — In  re  Burtis'  Will, 
107  App.  Div.  51,  94  N.  Y.  Supp. 
961  (intention  of  decedent  as  to 
disposal  of  property). 

Pennsylvania.  —  McGeary  v.  Mc- 
Geary,  3  Atl.  22  (fact  that  woman 
mentioned  in  will  as  wife  was  not). 

Texas.  —  Dolan  v.  Meehan  (Tex. 
Civ.  App.),  80  S.  W.  99  (will  not 
drawn  by  personal  attorney  of  de- 
cedent) ;  Kennedy  v.  Upshaw,  66 
Tex.  442,  I  S.  W.  308  (value  of  tes- 
tator's estate)  ;  Johnson  v.  Crown, 
51  Tex.  65  (fact  that  testator  left 
unfinished  will,   inadmissible). 

2.  Griffin  v.  Working  Women's 
Home  Assn.,  151  Ala.  597,  44 
So.  605. 

Expert  Evidence  Admissible. 
Savage  v.  Bowen,  103  Va.  540,  49  S. 
E.  668;  Wright  v.  Flynn,  69  N.  J. 
Eq.  753.  61  Atl.  973. 

3.  See  article  "  Handwriting," 
Vol.  VI. 

4.  Franklin  v.  Franklin,  90  Tenn. 
44.  16  S.  W.  557. 

5.  Wright  V.  Wright,  5  Ind.  389; 
Reffcll   V.    Refifcll,   35  L.   J.,    P.    121, 
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L.  R.  I  P.  139,  12  Jur.  (N.  S.)  910. 
14  L.  T.  70s. 

Prima  facie  the  date  on  a  will  is 
the  true  date  on  which  the  will  was 
executed,  and  this  is  true  although 
the  date  is  the  only  part  of  the  will 
which  is  not  in  the  handwriting  of 
the  testator.  Patterson  v.  English, 
71  Pa.  St.  454- 

Correct  Date  of  Prior  Will  Re- 
ferred to  May  Be  Shown White- 
man  V.  Whiteman,  152  Ind.  263,  53 
N.  E.  225. 

6.  Deakins  v.  Hollis,  7  Gill  &  j. 
(Md.)   311. 

7.  In  re  Briggs'  Will,  47  App. 
Div.  47,  62  N.  Y.   Supp.  294. 

After  Twenty-five  Tears. 
Cheeney  v.  Arnold,  18  Barb.  (N. 
Y.)  434- 

8.  Nicholson  v.  Myers,  3  Dem. 
(N.  Y.)  193;  Marshall  v.  Marshall. 
42  S.  C.  436.  20  S.  E.  298;  Verdier 
V.  Verdier,  8  Rich.   L.    (S.  C.)    135. 

Will  Forty  Years  Old.  —  Welty  v 
Weltv.  8  Md.   IS. 

Will    Offered    Eleven   Years   After 

Death   of  Alleged  Testator Tran- 

sue  V.  Brown,  31  Pa.  St.  92. 

9.  Jauncey  v.  Thorn,  2  Barb.  Ch. 
(N.  Y.)  40;  IMock  V.  Kaufman,  82 
N.  Y.  Supp.  310.  And  see  In  re 
Sears'  Estate,  22  Misc.  141,  68  N.  Y. 
Supp.  363. 

10.  Illg  V.  Garcia,  92  Tex.  251, 
47  S.  W.  717;  Orange  v.  Pickford, 
3  Drew.  463.  27  L.  J.  Ch.  (Eng.) 
808,  4  Jur.   (N.  S.)   649. 

Lost  Will.  —  Fethcrly  v.  Waggo- 
ner,  II  Wend.    (N.  Y.)   599. 
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its  face"  even  though  some  of  the  attesting  witnesses  are  still 
alive  -  There  are  cases  holding  that  possession  must  be  shown  to 
have  been  had  under  it-  for  the  full  thirty  years-  m  order  to  ren- 
der  it  admissible.  ,  -u        ^ 

14.  Duplicate  Wills. -There  is  no  presumption  that  a  will  was 
executed  in  duplicate^^  and  the  declarations  of  the  testator  have 
been  heM  inadmissible  to  prove  this  fact  -  but  where  it  appears 
that  duplicate  copies-  were  really  executed,  only  one  of  the  papers 

need  be  proved.^*  .  «,,... 

15.  Holographic  Wills. -A.  In  General.  -  The  testamentary 
nature  of  fn  instrument  in  the  handwriting  of  the  decedent  w.11 
usually  appear  upon  the  face  of  the  instrument-  and  though  the 
statutory  ^formalities  for  the  execution  of  this  class  of  wills  must 
be  strictlv  complied  with-  yet  the  courts  look  upon  them  with 
favor  and  do  not  ask  for  the  same  amount  of  proof  that  is  required 


11.  A  will  cannot  be  admitted  as 
an  ancient  will  unless  it  appears  to 
be  valid  upon  its  face.  Meegan  v. 
Boyle,  19  How.   (U.  S.)   130,  i49- 

12.  Jackson  v.  Christman,  4 
Wend.  (N.  Y.)  277;  Doe  v.  Burdett, 
4  Ad.  &  El.  I,  31  E.  C.  L.  I. 

13.  Georgia.  —  Jordan  v.  Cam- 
eron, 12  Ga.  267. 

Nezv  -ForJ^.  —  Jackson  v.  Thomp- 
son, 6  Cow.  178;  Jackson  v.  Christ- 
man,  4  Wend.  277;  Jackson  v.  Lu- 
quere,  5  Cow.  221. 

Pennsylvania.  — ShaWer  v.  Brand, 
6  Bin.  435,  6  Am.  Dec.  482. 

South  Carolina.  —  Duncan  v. 
Beard,  2  Nott  &  McC.  400;  King  v. 
Ferguson,  2  Nott  &  McC.  588;  Eu- 
banks  v.  Harris,  i    Spear  171. 

In  Jackson  v.  Laroway,  3  Johns. 
Cas.  (N.  Y.)  283,  a  will  was  ad- 
mitted as  an  ancient  will,  although 
there  was  no  possession  under  it, 
where  such  circumstances  were 
shown  as  to  afford  the  presumption 
that  it  was  genuine.  (Kent,  J.  dis- 
senting). 

Order  of  Proof —  See  Staring  v. 
Bowen,  6  Barb.   (N.  Y.)    109. 

14.  Possession  under  a  will  must 
have  continued  for  the  full  term  of 
thirty  years  commencing  from  the 
death  of  the  testator,  to  entitle  the 
will  to  proof  as  an  ancient  will. 
Staring  v.  Bowen,  6  Barb.  (N.  Y.> 
109;  Jackson  v.  Blanshan,  3  Johns. 
(N.  Y.)   292. 

15.  O'Neall    v.    Farr,    i    Rich.  L. 
(S.  C.)    80. 


16.  Atkinson  v.  Morris,  66  L.  J-, 
P.  17  (1897)  P.  40,  75  L.  T.  440,  45 

W.  R.  293- 

17.  If  two  testamentary  papers 
are  executed  at  the  same  time,  and 
contain  different  provisions,  both 
must  be  proved  and  admitted  to  pro- 
bate.     Crossman    v.    Crossman,    95 

N.  Y.  US- 
IS.     Crossman    v.     Crossman,    93 

N.  Y.   145- 

19.  Estate  of  Camp,  I34  Cal.  233, 
66  Pac.  227. 

20.  In  re  Eldred's  Will,  109  App. 
Div.  777,  96  N.  Y.  Supp.  435- 

Absence  of  a  date  from  a  paper 
alleged  to  be  a  holographic  will  is  a 
fact  of  considerable  importance. 
Young  V.  Wark,  76  Miss.  829,  25  So. 

660.  _  J  T 

Signature  Must  Be  proved — Lu- 
cas V.  Brooks,  23  La.  Ann.  1x7. 

In  Louisiana  two  witnesses  must 
prove  the  handwriting,  but  if  the 
will  is  contested  their  testimony  may 
be  supplemented  and  strengthened 
by  the  production  of  original  writ- 
ings and  the  evidence  of  experts. 
Succession  of  Roth,  31  La.  Ann.  315. 
And  declarations  of  the  decedent 
are  inadmissible.  Succession  of  Eu- 
banks,  9  La.  Ann.  I47-  But  this 
provision  of  the  Louisiana  code  is 
regarded  as  directory  only,  and 
therefore  the  contents  of  a  lost  holo- 
graphic will  have  been  allowed  to 
be  proved  by  secondary  evidence. 
Succession  of  Clark,  li  La.  Ann. 
124;  Gaines  v.  Hennan,  23  How. 
(U.  S.)   553- 
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where  the  will  appears  on  its   face  to  have  been  intended  to  be 
executed  in  a  more  formal  manner.^^ 

B.  Finding  Among  Valuable;  Papers.  —  In  those  states  which 
require  a  holographic  will  to  be  produced  from  among  the  valua- 
ble papers  of  the  decedent  there  is  an  inference  that  a  holographic 
will,  found  among  the  testator's  valuable  papers,  was  placed  there 
by  himself.^-  As  to  what  are  valuable  papers  no  fixed  test  is  to 
be  applied,-^  but  the  question  is  to  be  determined  by  the  facts  of 
each  individual  case.^* 

C.  Deposit  as  a  Will.  —  Under  some  statutes  it  is  sufficient  if 
it  is  shown  that  the  instrument  was  deposited  by  the  decedent  with 
some  person,  as  a  will.^^ 

16.  Nuncupative  Wills.  —  A.  Not  Favored.  —  Nuncupative  wills 
are  not  favored  by  the  law,^®  and  clear  and  satisfactory  proof  that 


21.  Pena  v.  New  Orleans,  13  La. 
Ann.  86.  71  Am.  Dec.  506. 

Place    of    Discovery    Important, 

State  V.  Ames,  23  La.  Ann.  69. 

Disguised  Handwriting  Immate- 
rial—  Hannah  v.  Peake,  2  A.  K. 
Marsh.   (Ky.)    133. 

Finished    Instrument Where    a 

holographic  will  is  presented  for 
probate  and  is  written  upon  different 
sheets  of  paper  which  appear  to 
have  been  written  with  different 
pens  and  with  different  ink,  this  fact 
does  not  amount  to  proof  that  the 
will  was  written  at  different  dates 
and  was  not  a  complete  and  con- 
nected instrument.  Estate  of  Tay- 
lor.   126  Cal.  97,  58   Pac.  454. 

22.  Sawyer  v.  Sawyer,  52  N.  C. 
(7  Jones  L.)    134- 

23.  In  Winstead  v.  Bowman,  63 
N.  C.  170,  the  court  states  that  the 
phrase  "  among  the  valuable  papers 
and  effects "  does  not  necessarily 
mean  among  the  most  valuable,  but 
has  an  unfixed  and  varying  meaning 
to  be  applied  in  consideration  of  all 
the   circumstances. 

24.  The  fact  that  a  holographic 
will  was  found  in  an  iron  safe  in  a 
drawer  sufficiently  shows  that  it  was 
kept  among  the  testator's  other 
valuable  papers,  although  the  nature 
of  the  papers  among  which  it  was 
found  does  not  appear.  Harper  v. 
Harper,  148  N.  C.  453,  62  S.  E.  553. 

In  a  jurisdiction  where  it  is  nec- 
essary to  prove  that  a  holographic 
will  was  found  among  the  valuable 
papers  of  the  deceased,  the  fact  that 
the  writing  was  in  a  book  containing 
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valuable  papers,  memorandum  of  his 
moneys,  etc.,  that  it  had  been  kept 
in  a  box  in  a  table  within  his  reach, 
which  contained  his  deeds  and  ac- 
count books,  and  that  when  this  box 
had  been  moved  out  several  weeks 
before  his  death  he  had  caused  the 
book  itself  to  be  brought  to  him  and 
retained  in  his  immediate  possession, 
sufficiently  show  that  he  regarded  it 
as  a  valuable  paper.  In  re  Shep- 
pard's  Will,  128  N.  C.  54,  38  S.  E.  27. 

To  determine  whether  an  alleged 
holographic  will  was  found  among 
the  valuable  papers  of  the  testator, 
a  witness  may  testify  that  he  himself 
sometimes  had  valuable  papers  kept 
in  the  same  place  for  him  by  the 
testator.  Harper  v.  Harper,  148  N. 
C.  453.  62  S.  E.  553. 

In  Regan  v.  Stanley,  79  Tenn.  316, 
a  holographic  will  propounded  was 
in  a  diary  found  among  the  deced- 
ent's books  of  account,  and  the  will 
was  admitted  to  probate,  it  being  held 
that  it  was  found  among  his  valu- 
able papers.  And  see  Chaney  ">. 
Bryan,   16  Lea    (Tenn.)    63. 

25.  See  St.  John's  Lodge  v.  Cal- 
lender,  26  N.  C.  (4  Ired.  L.  33S)  ; 
Marr  v.  Marr,  2  Head   (Tenn.)   303. 

Declarations  of  Person  With 
Whom  Deposited,  Inadmissible.  St. 
John's  Lodge  v.  Callender,  26  N.  C. 
(4  Ired.  L.)   335- 

26.  Gould  V.  Safford,  39  Vt.  498; 
O'Callaghan  v.  O'Brien,  116  Fed. 
934;  Mitchell  V.  Vickers,  20  Tex. 
2,77  \  Dorsey  v.  Sheppard,  12  Gill  & 
J.  (Md.)   192,  27  Am.  Dec.  77. 

"  Nuncupative    wills,    except   those 
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they  were  properly  made  in  strict  conformity  with  statutory  pro- 
^TnImbTo:  W.™.ss.s  R..o.«a  _  While  j^  the  ab.^^^^^^^^^ 
statute  but  one  witness  is  required  to  prove  the  makmg  of  te  v  1 
the  statutes  usually  require  proof  by  two»  or  even  three  w.m^ses^ 
r  roNouRRENCE  OF  Testimony. -The  witnesses  offered  to 
prS;e  thf  exectrtS,  or  dispositions  of  the  will  must  substantially 
agree  in  their  testmiony.^^  .  . 

testify  to  the  same  declaration  of  the  decedent  relied  upon  as  his 
w  11-  and  while  no  particular  form  of  declaration  by  the  decedent 
or  request  to  the  witnesses-  is  required,  the  intention  that  the 
words  spoken  shall  operate  as  his  will  must  clearly  appear.- 

E  In  Louisiana. -In  Louisiana  two  classes  of  nuncupative 
wills  are  recognized.  -^     r        , 

A  Nuncupative  Will  by  Public  Act  must  contain  upon  its  face  a 


of  soldiers  and  sailors  in  the  active 
military  or  naval  service  of  the  gov- 
ernment, have  never  been  looked 
upon  with  favor  by  the  courts  and 
proof  of  such  wills  is  required  in 
strict  conformity  with  the  statute 
authorizing  them."  Godfrey  z>. 
Smith,  73  Neb.  756,  103  N.  W.  450- 

27.    A  lab  a  m  a.  —  Johnston      cT. 
Glasscock,  2  Ala.  218. 

(;ggygia.  —  Scales  v.  Thornton  s 
Heirs,  118  Ga.  93,  44  S.  E   857. 

Illinois.  — Isham  v.  Bingham,  126 
111.  App.  513;  Weir  V.  Chidester,  63 

/fii  a  no. -Pierce  v.   Pierce,  46 

Ind.  86.  „^  , 

Mao'/and.  —  Dorsey    v.    Sheppard, 

12  Gill  &  J.  192,  37  Am.  Dec.  77- 

Mississippi.  — Andrews  v.  An- 
drews, 48  Miss.  220;  Sadler  v.  bad- 
ler,  60  Miss.  251.  ,     •    , 

North  Caro/ina. —  Bun  drick  v 

Haygood,  106  N.  C.  468,  n  S.  E.  423 

Pennsylvania.  —  Megary's     Estate 

2=;   Pa.    Super.   243;    Wiley's    Estate 

187  Pa.   St.  82,  40  Atl.  980,  67  Am 

St.  Rep.  569-  ^, 

Tennessee.  —  Smith    v.    Thurman, 

2  Heisk.   no. 

r^jra.y.  —  Mitchell    v.    Vickers,  20 

Tex.  377- 

Washington.  — In  re  Miller's  Es- 
tate, 47  Wash.  253,  91  Pac.  967. 

J^tJCOM.yin.  —  Bronson  v.  Bronson, 
I  Chand.  136.  ^^         „ 

28.  Gould  V.  Safford,  39  Vt.  498. 

29.  Matter    of    Grossman,  75   111. 


App  224;  Weeden  v.  Bartlett,  6 
Munf.  (Va.)  123;  Portwood  i/. 
Hunter,  6  B.  Mon.  (Ky.)  538.  See 
O'Callaghan  v.  O'Brien,  116  l^efl. 
0^4  •  Johnston  v.  Glasscock.  2  Ala. 
218  •  O'Neill  V.  Smith,  33  Md.  569. 

30.  Mitchell  v.  Vickers,  20  Tex. 
377;  Godfrey  v.  Smith,  73  Neb.  750, 
103  N.  W.  450. 

31.  Mitchell    v.    Vickers,    20 

Tex.  377-  .     ,   .^ 

If  the  two  witnesses  required  to 
establish  a  nuncupative  will  do  not 
agree  as  to  a  certain  particular  be- 
quest, it  cannot  be  established;  but 
the  remaining  bequests  will  be  al- 
lowed. Portwood  V.  Hunter,  5  a. 
Mon.   (Ky.)   538.     _ 

32.  A  nuncupative  will  must  oe 
proved  by  two  witnesses,  and  where 
each  of  the  witnesses  swears  to  sim- 
ilar declarations  but  made  on  dif- 
ferent occasions  by  the  decedent, 
the  will  cannot  be  established.  Wee- 
den V.  Bartlett,  6  Munf.   (Va.)   123- 

33.  In    re    Grossman,    75    l''- 

App.    224.  ^       .    ,  TVT    u 

34.  Godfrey    v.    Smith,    73    Neb. 

756,  103  N.  W.  450.  ,     T  +  «♦ 

Declarations  of  General  Intent 
Insufficient.  In  an  action  to  estab- 
lish a  nuncupative  will,  repeated 
declarations  of  the  deceased  that  it 
was  his  intention  to  leave  his_  prop- 
erty to  the  defendant  are  insuth- 
cient  to  establish  the  actual  making 
of  such  a  will.  McGee  v.  McCants, 
I  McCord  (S.  C.)   517. 
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recital  oi  a  compliance  with  the  statutory  formaHties,^'^  and  such 
recital  is  sufficient  proof  of  the  facts^^  unless  extrinsic  evidence  is 
introduced  that  the  course  as  recited  was  not  followed.^'' 

Nuncupative  Will  by  Private  Act  need  not  contain  a  recital  of  com- 
pliance with  the  statutory  formalities.^^ 

17.  Lost  Wills.  — •  Proof  of  the  execution  of  lost  wills  is  treated 
in  a  subsequent  portion  of  this  article.^^ 

18.  Foreign  Wills.  —  The  method  of  establishing-  the  due  execu- 
tion of  foreign  wills  is  also  treated  in  another  section.**' 

19.  Degree  of  Proof.  —  The  general  rule  that  applies  in  other 
civil  actions,  that  a  preponderance  of  the  evidence  is  sufficient  to 
prove  an  issue,  applies  to  cases  involving  the  due  execution  of 
wills,"  although  loose  statements  are  to  be  found  in  a  few  cases 
to  the  effect  that  proof  must  be  made  beyond  a  reasonable  doubt.*- 

20.  Sufficiency  of  Evidence.  —  Courts  are  prone  to  accept  any 
theory  advanced  which  is  consistent  with  the  validity  of  the  will,*^ 
and  while  substantial  compliance  must  be  shown  with  the  statutory 


35.  Succession  of  Dorries,  37  La. 
Ann.  833 ;  Weick  v.  Henne,  41  La. 
Ann.  1153,  5  So.  528;  Succession  of 
VoUmer,  40  La.  Ann.  593,  4  So.  254. 

36.  Keller  v.  ^IcCalot,  12  Rob. 
(La.)  639. 

37.  Where  a  will  in  nuncupative 
form  by  public  act  is  presented  for 
probate,  the  notary  and  the  subscrib- 
ing witnesses  are  competent  to  prove 
the  observance  or  non-observance  of 
the  formalities  required  by  law. 
Succession  of  Theriot,  114  La.  611, 
38  So.  471. 

Presence  of  Witnesses  Presumed. 
Pizerot  v.  Meuillon,  3  Mart.  O.  S. 
(La.)    114. 

Actual,  Parol  Dictation  Must  Be 
Shown — Succession  of  Theriot,  114 
La.  611,  38  So.  471. 

Non-Recollection  of  Witnesses 
Will  Not  Overcome  Recitals Suc- 
cession of  Young,  II   La.  Ann.  65. 

Degree  of  Proof  To  Overcome  Re- 
cital. —  Succession  of  Cauvien,  46 
La.  Ann.  1412,  16  So.  309. 

38.  Graves  t'.  Graves,  10  La. 
Ann.  210. 

39.  See  infra,  XIV,  3. 

40.  See  infra,  XVIH,  2  D,  b. 

41.  Dean  v.  Dean's  Heirs,  27  Vt. 
726  (fair  balance  of  proof  is  all  that 
is  necessary  to  prove  the  execution 
of  the  will)  ;  Snider  v.  Burks,  84 
Ala.  53,  4  So.  225  (evidence  such  as 
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is  reasonably  sufficient  to  satisfy 
the  minds  of  the  jury)  ;  Ewing  z\ 
Mclntyre,  141  Alich.  506,  104  N.  W. 
787;  In  re  Tyler's  Estate,  121  Cal. 
405,  53  Pac.  928. 

Reasonable  Certainty  Required. 
Rider  v.  Legg,  51  Barb  (N.  Y.)  260; 
Everitt  v.  Everitt,  41  Barb.  (N. 
Y.)    38s. 

Effect  of  Unreasonable  Provisions. 
The  burden  of  proving  a  will  is  on 
the  party  setting  it  up;  but  the  fact 
that  the  alleged  will  is  unreasonable 
in  its  provisions  although  competent 
evidence  on  the  question  whether  it 
is  the  testator's  will,  imposes  on  the 
party  setting  it  up  no  new  or  spe- 
cial burden.  Barker  v.  Comins,  no 
Mass.  477. 

42.  Burke  v.  Nolan,  1  Dem.  (N. 
Y.)_436.  Contra,  Brown  v.  Walker 
(Miss.),   II    So.   724. 

Proof  Beyond  Reasonable  Doubt. 
In  re  Lissauer's  Estate,  5  N.  Y. 
Supp.  260,  22  N.  Y.  St.  877;  Trus- 
tees of  Auburn  Sem.  v.  Calhoun,  25 
N.  Y.  422. 

Satisfactory  and  Convincing 
Proof .  — Rowland  v.  Taylor,  53  N. 
Y.  627 ;  In  re  Hitchler's  Will,  25 
Misc.  365,  55  N.  Y.  Supp.  642. 

43.  Woodroof  v.  Hundley,  133 
Ala.  395,  32  So.  570.  And  see  Rees 
c'.  Rees,  L.  R.  3  P.  &  D.  84;  Barne- 
wall  V.  Murrell,  108  Ala.  366,  379, 
18  So.  831. 
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requirements,**  the  evidence  required  will  vary  with  the  circum- 
stances of  each  case.*^ 

21.  Submission  to  Jury.  —  Where  the  parties  to  a  will  contest 
are  entitled  to  a  jury  trial,  the  court  has  the  same  power  to  direct 
a  verdict  as  in  other  cases  and  need  not  submit  every  case  to 
the  jury.*** 

22.  Weight  of  Decree  on  Appeal.  —  The  decree  in  a  will  case 
stands  in  the  same  position  as  a  verdict  in  other  civil  actions  and 
will  not  be  set  aside  unless  clearly  against  the  weight  of  evidence.*^ 

VIII.  REVOCATION. 
1.  Burden  of  Proof.  —  A.  In  General,  —  The  burden  rests  upon 


44.  Lewis  V.  Lewis,  ii  N.  Y.  220. 

45.  Clearness  of  proof  of  execu- 
tion varies  with  each  case,  "  depend- 
ing much  upon  age,  capacity  and 
other  circumstances."  Sutton  v. 
Sutton,  5   Har.    (Del.)    459. 

"  That  evidence  does  not  go  to  the 
extent  of  a  full  disclosure  of  all  that 
must  have  occurred  in  a  given  trans- 
action, such  as  the  execution  of  a 
will,  is  no  ground  for  its  entire  re- 
jection if  it  is  supported  and 
strengthened  by  circumstances  and 
reasonably  founded  presumptions 
such  as  to  lead  the  mind  to  conclu- 
sions which  concur  with  legal  prin- 
ciples and  human  experience."  In 
re  Foley's  Will,  55  Misc.  162,  106 
N.  Y.  Supp.  474. 

Source  of  Evidence  Immaterial. 
Hesterburg  v.  Clark,  166  111.  241,  46 
N.  E.  734.  57  Am.  St.  Rep.  135. 

46.  Snodgrass  v.  Smith,  42  Colo. 
60,  94  Pac.  312;  In  re  Shell's  Estate, 
28  Colo.  167,  63  Pac.  413;  Ptirdy  v. 
Hall,  134  111.  298,  25  N.  E.  645; 
Teckenbrock  v.  McLaughlin,  209  Mo. 
533,  108  S.  W.  46;  Beresford  v.  Stan- 
ley, 9  Ohio  Dec.  134;  Snodgrass  v. 
Smith,  42  Colo.  60,  94  Pac.  312. 

47.  California. — In  re  Johnson's 
Estate,  152  Cal.  778,  93  Pac.  1015; 
Estate  of  Keegan,  139  Cal.  123,  72 
Pac.  828. 

Illinois.  —  Entwistle  v.  Meikle,  180 
111.  9,  54  N.  E.  217;  Smith  v.  Hen- 
line,  174  111.  184,  51  N.  E.  227;  Piper 
V.  Andricks,  209  111.  564,  71  N.  E.  18; 
Calvert  v.  Carpenter,  96  111.  63 ; 
Slingloff  V.  Bruner,  174  111.  561,  51 
N.  E.  772;  Johnson  v.  Johnson,  187 
111.  86,  58  N.  E.  237. 

Kentucky.  —  Floore   v.    Green,   26 


Ky.  L.  Rep.  1073,  83  S.  W.  133  (no- 
ting the  change  in  the  law  as  under 
a  former  statute). 

Missouri.  —  Crossan  v.  Crossan, 
169  Mo.  631,  70  S.  W.  136. 

Pennsylvania.  —  In  re  Rice's  Es- 
tate, 3  Pa.  Dist.  262. 

lapse  of  Time —  Where  a  will 
has  been  admitted  to  probate  and  the 
contest  is  made  many  years  later,  the 
decree  of  the  court  of  probate  will 
not  be  set  aside  without  clear  proof, 
and  there  is  no  presumption  of  law 
against  the  validity  of  disputed 
words  in  a  codicil  which  was  alleged 
to  have  been  altered  subsequent  to 
the  execution  of  the  will.  Wilton  v. 
Humphreys,    176    Mass.    253,    57    N. 

E.  374- 

Decree  of  Even  More  Weight 
Than    in    Ordinary  Actions 

"  Where  on  an  issue  dcvisavit  vel 
non,  a  judgment  has  been  en- 
tered on  a  verdict  against  the 
will,  there  is  a  judicial  deter- 
mination by  the  trial  judge  in- 
dependent of  the  finding  of  the  jury, 
that  the  verdict  ought  to  stand.  In 
such  a  case  the  jury  is  not  alone  re- 
sponsible, the  court  also  is  respon- 
sible ;  and  if  after  the  case  has  been 
fully  developed,  the  court,  in  view  of 
the  whole  evidence,  considers  it  not 
sufficient  to  sustain  the  material  facts, 
it  is  bound  to  set  aside  the  verdict. 
The  result  of  this  is  that  in  order 
to  reverse  such  a  judgment,  the  la- 
boring oar  is  on  the  appellant  in  a 
stronger  sense  than  is  commonly  ap- 
plicable to  a  disappointed  suitor." 
Robinson  v.  Robinson,  203  Pa.  St. 
400,  53  Atl.  253. 
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the  person  who  alleges  that  a  will,  duly  executed,  was  subsequently- 
revoked  by  the  testator.*^ 

B.  REVOCATION  BY  Subse;que:nt  Lost  Will.  —  Where  it  is 
claimed  that  a  will  subsequently  executed,  which  cannot  be  found, 
revoked  a  prior  will  either  expressly  or  by  implication,  the  party 
alleging  this  has  the  burden  of  proving  not  only  the  execution  of 
the  lost  will,^^  but  its  revocatory  nature.^" 

2.  Presumptions.  —  A.  From  Disappearance  of  Will.  —  a. 
Will  in  Possession  of  Decedent. — A  will  last  seen  and  known  to 
have  been  in  the  possession  of  the  decedent,  which  cannot  be  found 
after  his  death,  will  be  presumed  to  have  been  destroyed  by  him 
and  with  an  intention  of  revoking  it,^^  since  the  law  always  pre- 


48.  Benson  v.  Benson,  40  L.  J. 
P.  I,  L.  R.  2  P.  172,  23  L.  T.  709, 
19  W.  R.  190;  Johnston  v.  John- 
ston, I  Phill.  447.  4  Eng.  Ecc.  141 ; 
Throckmorton  v.  Holt,  180  U.  S.  552, 
584;  Estate  of  Olmsted.  122  Cal.  224, 
54  Pac.  745;  In  re  Wood's  Will,  11 
N.  Y.  Supp.  157,  32  N.  Y.  St.  286. 

Where  there  is  no  direct  issue  as 
to  the  revocation  or  cancellation  of 
a  will,  it  is  error  to  charge  that  one 
of  the  essential  facts  to  be  estab- 
lished by  the  proponent  is  that  the 
will  had  not  been  revoked,  or  can- 
celed. Brown  v.  Walker  (Miss.),  il 
So.  724. 

Although  Art.  1904,  Texas  Rev. 
Stat.  1895,  requires  that  the  pro- 
ponent establish  among  other  things 
that  the  will  offered  has  not  been 
revoked,  no  direct  evidence  to  show 
this  is  necessary.  The  will  having 
been  established  as  duly  executed, 
and  having  been  produced,  unattend- 
ed by  any  circumstance  which  casts 
suspicion  upon  it,  the  presumption  of 
the  continuity  of  the  status  applies, 
and  makes  a  prima  facie  case  as 
against  a  revocation.  McElroy  v. 
Phink,  97  Tex.  147,  76  S.  W.  53,  77 
S.  W.  1025,  reversing  (Tex.  Civ. 
App.)  74  S.  W.  61.  And  see  Wood- 
ruff V.  Hundley,  127  Ala.  640,  29  So. 
98,  85  Am.  St.  Rep.  145. 

Marginal    Revocation Where    a 

will  had  certain  revocatory  words 
written  upon  its  margin,  but  it  was 
alleged  that  these  words  were  forged, 
the  revocation  was  not  a  cancellation 
technically  nor  even  a  mutilation, 
and  therefore  needed  no  explanation 
upon  the  part  of  the  propounder  of 
the  will ;  and  after  he  had  offered 
the  will  and  proved  its  execution  the 
burden  of  proving  a  revocation  was 
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upon  the  contestant.  In  re  Shel- 
ton's  Will,  143  N.  C.  218,  55  S. 
E.  70s. 

49.  Mairs  v.  Freeman,  3  Redf. 
(N.  Y.)  181;  Jones  v.  Murphy,  8 
Watts  &  S.  (Pa.)  275- 

50.  England.  —  Berthon  v.  Ber- 
thon,  18  L.  T.  301,  16  W.  R.  673; 
Cutto  V.  Gilbert,  9  Moore  P.  C.  131, 
14  Eng.  Reprint  247. 

Iowa.  —  In  re  Dunahugh's  Will. 
130  Iowa  692,   107  N.  W.  925. 

Kansas.  —  Caeman  v.  VanHarke, 
23  Kan.  333,  6  Pac.  620. 

Kentucky.  —  Muller  v.  Muller,  108 
Ky.  511,  56  S.  W.  802. 

Michigan.  —  Cheever  z/.  North,  io5 
Mich.  390,  64  N.  W.  455. 

Nebraska.  —  Williams  v.  Miles,  68 
Neb.  463,  94  N.  W.  705,  96  N.  W. 
151,  no  Am.  St.  Rep.  431,  62  L.  R. 

A.  383. 

Neiv  Hampshire.  —  Lane  v.  Hill, 
68  N.  H.  27s,  44  Atl.  393,  73  Am.  St. 
Rep.   SQL 

51.  England.  —  Rickards  v.  Mum- 
ford,  2  Phill.  23,  4  Eng.  Ecc.  170; 
Loxley  v.  Jackson,  3  Phill.  126;  Sug- 
den  V.  Lord  St.  Leonards,  17  Moak 
154;  Cutto  V.  Gilbert,  9  Moore  P.  C. 
131.  14  Eng.  Reprint  247;  Worgent 
V.  Hollings,  4  Hagg.  Ecc.  245 ;  Welch 
v.  Phillips,  I  IMoore  P.  C.  299,  12 
Eng.  Reprint  828;  Brown  v.  Brown, 
8  El.  &  Bl.  876,  92  E.  C.  L.  875; 
Allan  V.  Morrison,  (1900)  App.  Cas. 
604. 

United  States.  —  Throckmorton  v. 
Holt.  180  U.  S.  552;  Southworth  v. 
Adams,  1 1  Biss.  256,  22  Fed.  Cas. 
No.  13,194  (discussing  the  nature  of 
the  presumption). 

Alabama.  —  Snider  v.  Burks,  84 
Ala.  53,  4  So.  225. 
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sumes  in  favor  of  the  innocence  of  an  act,  and  anv  other  inference 


Connecticut.  —  In  re  J  o  h  n  s  o  n's 
Will,  40  Conn.  587. 

Delazi'are.  —  Dawson  r.  Smith,  3 
Houst.  92,  335. 

Georgia.  —  Collins  z'.  Collins,  29 
Ga.  509;  Scott  V.  Maddox,  113  Ga. 
795,  39  S.  E.  500. 

Illinois.  —  Stetson  v.  Stetson,  200 
111.  601,  66  N.  E.  262,  61  L.  R.  A. 
258;  Taylor  v.  Pegram,  151  111.  106, 
37  N.  E.  837;  Boyle  v.  Boyle,  158 
111.  228,  42  N.  E.   140. 

Indiana.  —  McDonald  z'.  McDon- 
ald,  142  Ind.  55,  41   N.  E.  336. 

lozi'a.  —  Thomas  v.  Thomas,  129 
Iowa  159.  105  N.  W.  403;  McCarn 
V.  Rundall,  in  Iowa  406,  82  N.  W. 
924. 

Kentucky.  —  Steele  v.  Price,  5  B. 
Mon.  58;  Mercer  v.  Mackin,  14  Bush 
434;  Minor  v.  Guthrie,  9  Ky.  L.  Rep. 
113,  4  S.  W.   179. 

Louisiana.  —  Fuentes  z'.  Gaines,  25 
La.  Ann.  85. 

Massaclnisetts.  —  Davis  i'.  Sigour- 
ney,  8  Met.  487;  Newell  v.  Holmes, 
120  Mass.  280. 

Michigan.  —  Ewing  v.  Mclntyre, 
141  Mich.  506,  104  N.  W.  787; 
Cheever  v.  North,  106  Mich.  390,  64 
N.  W.  455. 

Missouri.  —  Hamilton  v.  Crowe, 
175  ^lo.  634,  75  S.  W.  389;  Beau- 
mont V.  Keim,  50  Mo.  29. 

Nebraska.  —  Williams  z'.  Miles,  68 
Neb.  463,  94  N.  W.  705,  96  N.  W. 
151,  no  Am.  St.  Rep.  431,  62  L.  R. 
A.  383. 

A^ezv  Hampshire.  —  Lane  v.  Hill, 
68  N.  H.  275,  44  Atl.  393.  73  Am.  St. 
Rep.  591. 

Nezv  Jersey.  —  In  re  Willitt's  Es- 
tate. 46  Atl.  519. 

Nevj  York.  —  Holland  v.  Ferris,  2 
Bradf.  334;  Matter  of  Nichols,  40 
Hun  387 ;  Knapp  v.  Knapp,  10  N.  Y. 
276;  Hard  v.  Ashley,  88  Hun  103, 
34  N.  Y.  Supp.  583 ;  Collyer  v.  Coll- 
yer,  no  N.  Y.  481.  18  N.  E.  no,  6 
Am.  St.  Rep.  405 ;  Hatch  v.  Sigman, 

1  Dem.  519;  Betts  z'.  Jackson,  6 
Wend.   173;  Hamersley  z'.  Lockman, 

2  Dem.  524;  Bulkley  v.  Redmond,  2 
Bradf.  281;  Idley  z'.  Bowen,  n 
Wend.  227 ;  In  re  Kennedy's  Will, 
167  N.  Y.  163,  60  N.  E.  442 ;  Schultz 
v.  Schultz,  35  N.  Y.  653;  Holland 
z'.  Ferris,  2  Bradf.  334;  In  re  Will  of 
Clark,  I  Tuck.  445. 


Ohio.  —  In  re  Wiswell's  Will.  7 
Ohio  N.  P.  564;  Behrens  v.  Behrens, 
47  Ohio  St.  T,22„  25  N.  E.  209,  21 
Am.   St.   Rep.  820. 

North  Carolina.  —  In  re  Hedge- 
peth's  Will,  63  S.  E.   1025. 

Oregon. — In  re  McCoy's  Estate, 
49  Or.  579,  90  Pac.  1105;  In  re  Mil- 
ler's Will,  49  Or.  452,  90  Pac.   1002. 

Pennsylvania.  —  In  re  F  o  s  t  e  r's 
Will,  13  Phila.  567;  Gardner  v. 
Gardner.  177  Pa.  St.  218,  35  Atl.  558; 
Fallon's  Estate,  214  Pa.  St.  584,  63 
Atl.  889;  Deaves'  Estate,  140  Pa.  St. 
242,  21  Atl.  395 ;  Stewart's  Estate, 
149  Pa.  St.  Ill,  24  Atl.  174;  Foster's 
Appeal,  87  Pa.  St.  67,  30  Am.  Rep. 
340 ;  Jones  v.  Murphy,  8  Watts  &  S. 
275 ;  Baptist  Church  v.  Robbarts,  2 
Pa.  St.  no;  Gfeller  v.  Lappa,  208 
Pa.   St.  48,  57  Atl.  59. 

South  Carolina.  —  Durant  v.  Ash- 
more,  2  Rich.  L.  184;  Legare  v. 
Ashe,  I  Bay  464. 

South  Dakota.  —  Starkweather  v. 
Bell,  13  S.  D.  475,  83  N.  W.  566. 

Tennessee.  —  Brown  v.  Brown,  10 
Yerg.  84;  Allen  v.  Jeter,  6  Lea  672. 

Texas.  — Mc'E\ro\  v.  Phink,  97 
Tex.  147.  76  S.  W.  753,  77  S.  W. 
1025,  reversing  (Tex.  Civ.  App.),  74 
S.  W.  61. 

Vermont.  —  Minkler  v.  Minkler,  14 
Vt.    125. 

Virginia.  —  Appling  v.  Fades,  i 
Gratt.  286;  Shacklett  v.  Roller,  97 
Va.  639,  34  S.  E.  492. 

Wisconsin.  —  In  re  Valentine'.^ 
Will,  93  Wis.  45,  67  N.  W.  12;  Gav- 
itt  v.  Moulton,  119  Wis.  35,  96  N. 
W.  395- 

Basis  of  Presumption.  —  See  Betts 
7'.  Jackson.  6  Wend.  (N.  Y.)   173. 

Character  of  Presumption —  See 
In  re  Hopkins'  Will,  3.5  Misc.  702,  72 
N.  Y.  Supp.  415. 

Conflicting      Presumptions Mc- 

Elroy  v.  Phink,  97  Tex.  147,  76  S. 
W.  753,  77  S.  W.  1035,  reversing 
(Tex.  Civ.  App.)  74  S.  W.  61.  But 
see  In  re  Marsh,  45  Hun  (N.  Y.) 
107;  In  re  Colbert's  Estate,  31  Mont. 
461,  78  Pac.  971,  80  Pac.  248;  In  re 
Kennedy's  Will,  167  N.  Y.  163, 
60  N.  E.  442. 

Mode  of  Destruction  Immaterial. 
Bulklev  V.  Redmond,  2  Bradf.  (N. 
Y.)    281. 
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would  involve  a  finding  of  a  wrongful  or  fraudulent  destruction  of 
the  will  by  a  third  person. ^^ 

b.  Will  in  Possession  of  Third  Person.  —  But  when  it  appears 
that  the  will  was  last  in  the  custody  or  possession  of  some  third 
person,  this  presumption  does  not  arise. ^^ 

c.  Proof  of  Search  for  Will.  —  Before  the  presumption  will  arise, 
proof  must  be  made  of  a  search  for  the  will  and  it  must  be  shown 
that  it  was  not  known  to  be  in  existence  at  time  of  testator's  death. ^* 

d.  Nature  of  Presumption.  —  These  presumptions  are  commonly 
called  presumptions  of  fact,  merely,^^  and  in  no  case  are  they  con- 
clusive.^"    But   they   stand   in   the   place  of  affirmative   evidence" 


52.  In  re  Blymever's  Will.  7  Ohio 
N.   P.  591. 

"  The  very  ground  upon  which  the 
rule  is  based,  that  where  a  will  is 
traced  to  the  possession  of  the  tes- 
tator, and  it  cannot  be  found  after 
his  death,  the  presumption  is  that  the 
testator  himself  revoked  it,  is,  that 
the  law  will  presume  that  an  inno- 
cent, rather  than  a  criminal,  act  has 
been  done.  Hence,  in  such  a  case, 
the  law  will  presume  that  the  will 
was  destroj'ed  by  the  testator,  which 
would  be  an  innocent  act,  rather 
than  that  it  was  destroyed  by  the 
heirs  at  law,  even  though  they  might 
have  an  interest  so  to  do,  and  might, 
by  reason  of  their  close  relations  to 
the  testator,  have  the  best  of  oppor- 
tunities of  so  doing;  because,  if  they 
did  it,  their  act  would  be  a  criminal 
one,  which  the  law  will  not  presume, 
but  will  require  to  be  established  by 
satisfactory  evidence.  See  Knapp  v. 
Knapp,  10  N.  Y.  276."  Bauskett  v. 
Keitt,  22  S.  C.  187.  And  see  Allan 
V.  Morrison,  (1900)  App.  Cas. 
(Eng.)  604. 

53.  In  re  Harris'  Estate,  10  Wash. 
555,  39  Pac.  148;  Jones  v.  Murphy, 
8  Watts  &  S.  (Pa.)  275;  In  re 
Hedgepeth's  Will  (N.  C),  63  S.  E. 
1025 ;  Collagan  v.  Burns,  57  Me.  449 ; 
Dawson  v.  Smith,  3  Houst.  (Del.) 
335;  Snider  v.  Burks,  84  Ala.  53,  4 
So.   225. 

Burden  of  Proof  of  Re-Tracing  it 

Into   Decedent's   Possession In   re 

Miller's  Will,  49  Or.  452,  90  Pac. 
1002. 

Third  Person  Presumed  To  Have 
Lost  It.  — McElroy  v.  Phink,  97  Tex. 
147,  _  76  S.  W.  753,  77  S.  W.  1025,  re- 
versing (Tex.  Civ.  App.)  74  S.  W.  61. 

54.  In  re  BIymeyer's  Will,  7  Ohio 
(N.  P.)  591. 
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"  The  court  had  occasion  to  re- 
mark in  Podmore  v.  Whatton,  3  Sw. 
&  Tr.  at  p.  451;  Z^  L.  J.  (P.  M. 
&  A.)  at  p.  144:  *A  material  ques- 
tion of  fact  has  to  be  decided  in 
this  case  before  any  presumption 
arises  on  either  side;  and  it  is  this. 
Was  the  will  found  at  the  decease 
of  the  testatrix  or  not?  If  it  was 
found  at  her  death,  and  in  an  un- 
mutilated  state,  then  she  did  not  re- 
voke it.  It  was  not  so  found,  then 
there  is  room  and  foundation  for  the 
revocation  which  the  law  will  pre- 
sume in  the  absence  of  testimony  to 
rebut  it.  In  most  cases,  the  solution 
of  this  question  presents  no  difficulty, 
for  the  depositories  of  the  deceased 
are  duly  searched  by  those  whose 
good  faith  is  not  impugned,  and  who 
vouch  for  the  fact  one  way  or  an- 
other.' "  Finch  V.  Finch,  36  L.  J., 
P.  78,  L.  R.  I  P.  371,  16  L.  T.  268, 
15  W.  R.  797- 

55.  Minkler  v.  Minkler,  14  Vt. 
125;  Williams  V.  Miles,  68  Neb.  463, 
94  N.  W.  705,  96  N.  \V.  151,  110  Am. 
St.  Rep.  431,  62  L.  R.  A.  383;  Du- 
rant  v.  Ashmore,  2  Rich.  L-  (S.  C.) 
184;  Matter  of  Johnson's  Will,  40 
Conn.  587;  Hutson  v.  Hartley,  72 
Ohio  St.  262,  74  N.  E.  197. 

56.  Sugden  v.  Lord  St.  Leonards, 
45  L.  J.,  P.  49,  I  P.  D.  154.  34  L.  T. 
369,  24  W.  R.  479;  Southworth  v. 
Adams,  11  Biss.  256,  22  Fed.  Cas. 
No.  13,194;  Matter  of  Page,  118  111. 
576,  8  N.  E.  852,  59  Am.  Rep.  395; 
In  re  Ladd's  Will,  60  Wis.  187,  18 
N.  W.  734;  Shacklett  v.  Roller,  97 
Va.  639,  34  S.  E.  492;  Foster's  Ap- 
peal, 87  Pa.  St.  67,  30  Am.  Rep.  340. 

57.  Mcintosh  v.  Moore,  22  Tex. 
Civ.  App.  22,   53  S.  W.  611. 
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and  the  proof  to  overthrow  them  must  be  clear  and  satisfactory .°* 
e.  Facts  Rebutting. —  (1.)  In  General.  —  Evidence  to  strengthen 
or  rebut  the  presumption  of  destruction  or  cancellation  will  be  al- 
lowed to  take  a  wide  range/°  and  any  fact  or  circumstance  bearing 
upon  the  question  is  admissible.^*' 


The  presumption  that  a  will  last 
seen  in  the  possession  of  the  tes- 
tator but  not  found  upofl  his  decease 
stands  in  the  absence  of  proof  by 
the  proponents  from  which  it  may 
be  fairly  interred  that  the  will  was 
in  existence  at  the  time  of  his 
death.  In  re  Kennedy's  Will,  S3 
App.  Div.   105,  6s  N.  Y.   Supp.  879. 

58.  In  re  Colbert's  Estate,  31 
Mont.  461,  78  Pac.  971,  80  Pac.  248; 
Eckersley  v.  Piatt,  36  L.  J.,  P.  7, 
L.  R.  I  P.  281,  15  L.  T.  327,  IS  W. 
R.  232;  Michell  v.  Low,  213  Pa.  St. 
526,  63  Atl.  246. 

A  charge  that  where  there  was  no 
corroborating  circumstances  the  pre- 
sumption that  the  loss  of  the  will 
is  due  to  the  act  of  the  testator 
rather  than  to  other  causes  belongs 
to  the  lowest  order  of  proof  and 
has  no  other  effect  than  that  of  ob- 
ligating the  party  who  denies  it  to 
establish  his  case  by  some  affirma- 
tive evidence,  is  properly  refused  as 
invading  the  province  of  the  jury. 
Bauskett  v.   Keitt,  22   S.   C.    187. 

less  Proof  Required  Where  Par- 
ties Agree. —  In  Goods  of •  Berry,  6=; 
L.  T.   763. 

59.  The  allegation  involves  the 
issue  of  fraud,  and  the  conduct  of 
the  interested  persons  may  be  in- 
quired into.  Gfeller  v.  Lappe,  208 
Pa.  St.  48,  57  Atl.  59. 

Feeling  of  Testator  Toward  Al- 
leged Suppressor  Relevant.  —  Brown 
57.   Brown,   10  Yerg.    (Tenn.)    84. 

60.  Behrens  v.  Behrens,  47  Ohio 
St.  323,  25  N.  E.  209,  21  Am.  St. 
Rep.  820 ;  Durant  v.  Ashmore,  2 
Rich.  L.  (S.  C.)  184;  Williams  v. 
Allies,  68  Neb.  463,  94  N.  W.  705, 
96  N.  W.  isi,  no  Am.  St.  Rep.  431, 
62  L.  R.  A.  383. 

"  As  bearing  upon  the  issue  of 
revocation  or  no  revocation  evi- 
dence is  admissible  as  to  the  firm 
and  positive  character  and  tenacity 
of  purpose  of  the  testator,  the  de- 
liberation with  which  the  will  was 
made,  the  short  period  of  time  be- 


tween the  making  of  the  will  and 
the  time  when  the  key  of  the  trunk 
passed  out  of  his  possession,  his 
physical  weakness  in  that  short  in- 
terval, his  expressions  of  purpose 
after  the  will  was  made  consistent 
with  its  provisions  and  inconsistent 
with  the  intention  to  die  intestate, 
his.  repeatedly  expressed  wish  that 
Summerville,  who  had  drawn  his 
will,  would  come  and  make  changes 
in  it  .  .  .  together  with  the  fact 
that  he  had  a  large  sum  undisposed 
of  by  the  will ;  the  absence  of  any 
evidence  of  any  change  in  the  cir- 
cumstances of  any  of  his  relatives 
after  the  will  was  made,  making  it 
improbable  that  he  would  so  rad- 
ically change  his  mind  as  to  destroy 
his  will,  together  with  the  acts  or 
suspicious  conduct  of  those  who  sur- 
rounded him  and  whose  interests 
would  be  subserved  by  intestacy." 
Gardner  v.  Gardner,  177  Pa.  St.  218, 
3S   Atl.    558. 

Suspicious  Conduct  of  Servant 
May  Be  Shown.  —  Battyll  v.  Lyles, 
4  Jur.    (N.   S.)   718. 

Physical  Incapacity  of  Testator. 
Scoggins  V.  Turner,  98  N.  C.  13S,  3 
S.  E.  719;  Gardner  v.  Gardner,  177 
Pa.  St.  218,  35  Atl.  5S8.  But  see 
Bauskett  v.  Keitt,  22  S.  C.  187  (call- 
ing attention  to  fact  that  testator 
could  order  its  destruction  by  an- 
other person). 

Acquiescence  in  Statement  of 
Third  Person  That  He  Has  a  Will. 
In  re  Fallon's  Estate,  214  Pa.  St. 
584,  63  Atl.  889. 

Knowledge  of  Circumstances  by 
Personal  Attorney.  —  The  testimony 
of  a  person  who  had  drawn  several 
wills  for  the  decedent  to  the  effect 
that  not  more  than  a  month  or  two 
before  the  decedent's  death  the  de- 
cedent ordered  him  to  destroy  all 
of  the  wills  and  that  he  was  never 
ordered  to  make  a  new  one,  greatly 
strengthens  the  presumption  that  a 
will  which  cannot  be  found  was  de- 
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(2.)  Opportunity  of  Interested  Person  To  Destroy  It.  —  The  mere  fact 
that  a  person  to  whose  interest  it  would  be  to  destroy  the  will  had 
access  to  the  papers  of  the  decedent  and  an  opportunity  to  destroy 
the  will,  is  not  sufficient  to  rebut  the  presumption,"^  although  it  is 
a  suspicious  fact  to  be  considered  in  connection  with  the  other  cir- 
cumstances in  the  case.®^ 

(3.)  Insanity  of  Testator.  —  In  case  a  testator  subsequently  becomes 
insane  and  his  will  cannot  be  found  after  his  death  there  is  no 
presumption  that  he  destroyed  the  will,  while  sane,  with  a  revoca- 
tory intent."^ 

(4.)  Habits  of  Testator.  —  The  careless*^*  or  methodicaP^  habits  of 
the  testator  may  be  shown. 

(5.)  Changes  in  Situation  of  Family.  —  Any  change  in  the  situation 
of  any  of  the  members  of  the  family  of  the  decedent®^  or  in  his 
feeling  towards  any  of  them,*^'  may  be  shown. 


stroyed  by  the  testator.      Michell   v. 
Low,  213  Pa.  St.  526,  63  Atl.  246. 

Belief  of  Testator  in  Existence  of 
Will.  —  Mann  v.  Balfour,  187  Mo. 
290,  86  S.  W.   103. 

61.  Gavitt  V.  Moulton,  119  Wis. 
35,  96  N.  W.  395;  Bauskett  v.  Keitt, 
22  S.  C.  187;  McElroy  v.  Think.  97 
Tex.  147,  76  S.  W.  753,  77  S.  W. 
1025,  reversing  (Tex.  Civ.  App.)  74 
S.  W.  61;  In  re  Barnes'  Will,  70 
App.  Div.  523,  75  N.  Y.   Supp.  373- 

The  fact  that  the  testator  gave 
his  keys  to  his  wife  during  his  last 
illness  and  to  that  extent  she  had 
access  and  control  over  his  papers 
and  will  will  not  prevent  the  pre- 
sumption arising  that  canceling  lines 
in  his  will  were  placed  there  by 
himself,  where  she  testifies  that  she 
did  not  alter  the  will.  Home  of  the 
Aged  V.  Bantz,  107  Md.  543,  69 
Atl.  376. 

62.  Ewing  v.  Mclntyre,  141  Mich. 
506.  104  N.  W.  787;  Gardner  v. 
Gardner,  177  Pa.  St.  218,  35  Atl. 
558;  Sugden  V.  Lord  St.  Leonards, 
45  L.  J.,  P.  49,  I  P.  D.  154,  34  L.  T. 
369,  24  W.  R.  479. 

"  A  will  which  had  been  in  the 
testator's  custody  could  not  be 
found  in  his  depositories  after  his 
death,  but  there  was  evidence  of 
declarations  recognizing  its  exist- 
ence up  to  within  three  weeks  of 
his  death ;  there  was  no  evidence  of 
any  change  of  intention  during  those 
three  weeks,  and  the  only  person 
who  was  interested  in  an  intestacy 
had  access  to  and  made  a  search  in 
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the  depositories  before  they  were 
searched  by  any  other  person.  Coup- 
ling these  facts  with  the  non-appear- 
ance of  the  person  interested  in  an 
intestacy,  the  court  refused  to  pre- 
sume that  the  will  had  been  revoked, 
and  granted  probate  of  the  draft." 
Finch  V.  Finch,  36  L.  J.,  P.  78,  L. 
R.  I  P.  371,  16  L.  T.  268,  15  W.  R. 
797. 

63.  Sprigge  v.  Sprigge,  38  L.  J., 
P.  4,  L.  R.  I  P.  608,  19  L.  T.  462. 
See  Allan  v.  Morrison  (1900)  App. 
Cas.    604. 

In  Virginia  the  rule  seems  to  be 
otherwise.  Shacklett  v.  Roller,  97 
Va.  639,  34  S.  E.  492. 

64.  Evidence  that  the  testator 
was  careless  in  keeping  his  papers, 
that  he  remained  unconscious  for 
several  days  immediately  before  his 
death,  and  that  his  papers  were 
scattered  around  the  room  when 
found,  is  sufficient  to  rebut  the  pre- 
sumption that  he  himself  destroyed 
a  lost  will.  Gavitt  v.  Moulton.  119 
Wis.  35,  96  N.  W.  395. 

65.  In  re  Fallon's  Estate,  214  Pa. 
St.  584,  63  Atl.  889. 

66.  Thomas  v.  Thomas,  129  Iowa 
159,  105  N.  W.  403;  Betts  V.  Jack- 
son, 6  Wend.  (N.  Y.)  173;  Loxley 
v.  Jackson,  3  Phill.  126,  4  Eng.  Ecc. 
375. 

67.  Gfeller  v.  Lappe,  208  Pa.  St. 
48,  57  Atl.  59;  Spencer's  Appeal,  77 
Conn.  638,  60  Atl.  289. 

Relations  Existing  Before  Will 
Was  Made.  —  Evidence  as  to  the 
relations    existing    between    the    tes- 
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(6)  Desire  To  Leave  a  Will. -The  fact  that  the  decedent  had  a 
strong  desire  to  leave  a  will  and  not  to  die  intestate  tends  to  rebut 
the  presumption.^* 

(7)  Nature  of  Provisions.  -  The  naturalness  and  reasonableness  of 
the  provisions  made  by  the  will  is  also  to  be  considered 

B  From  Discovery  With  Canceung  Marks. -a.  In  General 
In  a  simnlr  manner,  where  the  will  is  discovered  with  canceling 
Larks  Cn  it  -  or  in  a  mutilated  condition,-  there  is  a  presump- 


tator  and  the  proponent  and  bis 
other  relatives  before  the  will  is  rel- 
evant only  in  rebuttal  of  testimony 
by  the  heirs  tending  to  show  that 
the  testator  had  always  been  on  af- 
fectionate terms  with  them.  Spen- 
cer's Appeal,  77  Conn.  638,  60  Atl. 
289 

68.  Foster's  Appeal,  87  Pa.  St. 
67,  30  Am.  Rep.  340 ;  Brown  v. 
Brown,    10   Yerg.    (Tenn.)    84. 

Fact  That  Decedent  Knew  His 
Property  Would  Escheat —  The  pre- 
sumption that  a  will  last  in  the  pos- 
session of  the  testator,  which  cannot 
be  found  after  his  decease,  has 
been  destroyed  by  him  with  the  in- 
tention of  revoking  it  may  be  re- 
butted by  evidence  that  the  testator 
was  aware  that  unless  he  had  a  will 
his  property  would  go  to  the  Crown, 
that  he  was  an  experienced  man  of 
business  and  that  he  had  spoken  of 
its  existence  a  short  time  before 
his  death.  Stewart  v.  Walker,  6 
Out.  L.  495- 

69.  "  It  is  obvious  that  where  a 
will,  shown  to  have  been  in  the  cus- 
tody of  a  testator,  is  missing  at  the 
time  of  his  death,  the  question 
whether  it  is  probable  that  he 
destroyed  it  must  depend  largely 
upon  what  was  contained  in  the  in- 
strument. Was  it  one  arrived  at 
after  mature  deliberation;  did  it 
deal  with  the  interests  of  the  whole 
of  his  family,  carefully  arranging 
the  dispositions  which  he  would 
make  in  favor  of  the  several  mem- 
bers of  it,  or  was  it  the  hasty  ex- 
pression of  a  passing  dissatisfaction 
with  some  one  or  more  of  them?" 
Sugden  V.  Lord  St.  Leonards,  45 
L.  J.,  P.  49.  I  P.  D.  154,  34  L.  T. 
369,   24  W.   R.  479- 

70.  Every  Act  of  Cancellation  is 
prima  facie  evidence  of  revocation. 
Cutler  V.  Cutler,  130  N.  C.  i,  40  S.  E. 


689  S7  L.  R.  A.  209;  Wolfe  v  Bol- 
lingef,  62  111.  368;  Bethel  v.  Moore. 
19  ^N  C.  (2  Dev.  &  B.)  311;  Frear 
T  Williams,  7  Baxt.  (Tenn.)  55o; 
Lawyer  v.  Smith,  8  Mich.  411,  77 
Am.  Dec.  460. 

Signature  Erased  and  Rewritten. 
Where  a  will  is  found  carefully  pre- 
served with  the  original  signature 
erased  but  a  new  signature  written 
over  the  original,  there  is  no  pre- 
sumption that  the  erasure  was  made 
with  an  intention  to  revoke,  or  that 
the  restoration  was  done  after  the 
execution.  In  re  Wood's  Will,  n 
N.  Y.  Supp.  157,  32  N.  Y.  St.  286. 

Rule  In  Georgia.  —  "  As  a  general 
rule  the  burden  is  on  the  person 
attacking  the  paper  ofifered  for  pro- 
bate as  a  will  to  sustain  the  grounds 
of  his  attack,  but  by  express  pro- 
vision of  our  statute  where  a  will 
has  been  canceled  or  obliterated  in  a 
material  part  a  presumption  of  rev- 
ocation arises,  and  the  burden  is 
on  the  propounder  to  show  that  110 
revocation  was  intended.  Civ.  Code 
par  3343."  Mclntyre  v.  Mclntyre, 
120  Ga.  67,  A7  S.  E.  501.  See  also 
Howard  v.  Hunter,  iiS  Ga.  357.  " 
S  E  638:  Cutler  v.  Cutler,  130  N.  C. 
I,  40  S.  E.  689,  57  L.  R.  A.  209. 

71.  Handy  v.  State,  7  Har.  &  J. 
(Md.)  442.  „  ,  . 

If  a  testator  cuts  or  tears  off  his 
signature,  the  law  will  presume  that 
it  was  done  with  an  intention  to  re- 
voke the  will.  Youse  v.  Forman,  5 
Bush  (Ky.)  337;  Smock  v.  Smock, 
II   N.  J.  Eq.  156. 

"  In  the  absence  of  any  evidence 
to  the  contrary,  the  mere  cutting  off 
eight  lines  at  the  beginning  of  the 
document  does  not  show  an  intention 
to  revoke  the  whole  will.  It  may  be 
said  that  the  object  of  tearing  off  the 
first  part  was  to  destroy  the  state- 
ment  that   it  was  the   last  will   and 
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tion  that  the  marks  were  placed  there  by  the  testator  himself  with 
the  intention  of  canceling  the  will."  The  propositions  laid  down 
in  treating  of  the  previous  presumption  are  equally  true  of 
this  oneJ^ 

b.  Place  of  Discovery.  —  For  this  presumption  to  arise  it  must 
appear  that  the  will  was  found  in  its  canceled  condition  among  the 
papers  of  the  decedent/'* 

c.  Time  of  Discovery. — The  will  must  have  been  discovered 
soon  after  the  death  of  the  testator  or  its  whereabouts  in  the  mean- 
time satisfactorily  explained." 

d.  Facts  Rebutting. — The  presumed  intention  of  the  testator  to 
revoke  his  will  mav  be  rebutted  by  any  relevant  evidence/^ 


testament  of  the  deceased,  which  is 
a  material  averment,  but  the  force  of 
that  observation  depends  very  much, 
if  not  entirely,  upon  the  considera- 
tion whether  there  was  anything  else 
of  moment  or  importance  in  that 
part  of  the  will  destroyed,  which  the 
testator  might  have  wished  to  re- 
voke." In  the  Goods  of  Woodward, 
40  L.  J.,  P.  17,  L.  R.  2  P.  206,  24 
L.  T.  40,  19  W.  R.  448. 

72.  England.  — BeW  z-.  Fothergill, 
L.  R.  2  P.  148,  23  L.  T.  323; 
Boughey  Z'.  Moreton.  2  Lee  Ecc. 
532;  Moore  v.  De  la  Torre,  i  Phill. 
375,  4  Eng.  Ecc.  109;  Moore  v. 
Moore,  i    Phill.  375. 

California.  —  Estate  of  Olmsted, 
122  Cal.  224,  54  Pac.  745.  In  re 
Wikman's  Estate,  148  Cal.  642.  84 
Pac.  212. 

Indiana.  —  Woodfill  v.  Patten,  76 
Ind.  575,  40  Am.  Rep.  269. 

Georgia.  —  Mclntyre  v.  Mclntyre, 
120  Ga.  67,  47  S.  E.  501. 

Kentucky.  —  Steel  v.  Price,  5  B. 
Mon.  58. 

Maine.  —  Collagan  v.  Burns,  57 
Me.  449. 

New  Jersey.  —  Hilyard  i'.  Wood, 
71  N.  J.  Eq.  214,  63'  Atl.  7.  In  re 
White,  25  N.  J.  Eq.  501 ;  Smock  v. 
Smock,  II  N.  J.  Eq.  156. 

New  York. —  In  re  Wood's  Will, 
II  N.  Y.  Supp.  157,  32  N.  Y.  St. 
286.  In  re  Philps'  Will,  64  Hun 
635,  19  N.  Y.  Supp.  13. 

North  Car  o  li  n  a.  —  Bethell  v. 
Moore,  19  N.  C.  (2  Dev.  &  B.)  311; 
Cutler  V.  Cutler,  132  N.  C.  190,  43 
S.  E.  630;  Bennett  v.  Sherrod,  25 
N.  C.  3  Ired.  L.)  303,  40  Am. 
Dec.  410. 

Ohio.  —  Crosby  v.  Crosby,  to  Ohio 

Vol.  XIV 


C.  C.  (N.  S.)  57.  In  re  Estate  of 
Jones,  2  Ohio  Dec.  409. 

Pennsylvania.  —  Baptist  Church  v. 
Robbarts,  2   Pa.   St.   no. 

Where  the  signature  to  a  will  had 
been  cut  out  but  later  pasted  on 
again,  the  presumption  still  exists 
that  the  original  cutting  was  done 
by  the  testator  with  an  intention  of 
revoking  his  will.  Bell  v.  Fother- 
gill,  L.  R.  2  P.  148,  23  L.  T.  323. 

Discovery  With  Seal  Absent. 
Stevens  v.  Stevens,  72  N.  H.  360,  56 
Atl.  916. 

73.  See  supra.  VIII,  2,  A. 

74.  Throckmorton  v.  Holt,  180 
U.  S.  552;  Hitchings  v.  Wood,  2 
Moore  P.  C.  355,  447-  12  Eng.  Re- 
print 1041.  In  re  Hopkins'  Will,  35 
Misc.  702,  72  N.  Y.  Supp.  415. 

"The  fact  that  the  will  was  not 
shown  to  have  been  in  the  testator's 
possession,  or  was  not  found  among 
his  papers  after  his  decease  in  the 
condition  in  which  it  was  presented 
for  probate,  assuming  that  upon  the 
evidence  of  mutilation  of  the  will 
could  be  found,  upon  all  the  authori- 
ties leaves  no  basis  for  the  presump- 
tion of  revocation."  Stevens  v. 
Stevens,  y2  N.  H.  360,  56  Atl.   916. 

75.  Bennett  v.  Sherrod,  25  N.  C. 
(3  Ired.  L.)  303,  40  Am.  Dec.  410; 
In  re  Hopkins'  Will,  35  Misc.  702,  72 
N.  Y.  Supp.  415. 

76.  Bates  v.  Holman,  3  Hen.  & 
M.    (Va.)    502. 

Habitual  Method  of  Mutilation. 
The  fact  that  it  is  shown  that  it  was 
the  customary  habit  of  the  testator 
to  mutilate  important  papers  in  the 
same  way  is  strong  evidence  to  show 
that  it  was  his  intention  to  revoke 
his    will    when   he  cut  off  his  liame 
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C  From  Knowledge  of  Loss.  —  The  fact  that  a  testator  knows 
of  the  destruction  of  his  will  and  makes  no  effort  to  replace  it  raises 
a  presumption  after  the  lapse  of  a  reasonable  length  of  time,  that 
he  intends  it  to  stand  revoked." 

D  PXACE  OF  Discovery.  —  No  presumption  of  an  intention  to 
revoke  arises  from  the  mere  fact  that  a  will  was  discovered  among 
waste  papers.'^* 

E  Lead  Pencil  Cancellations.  —  Although  some  cases  seem 
to  hold  that  there  is  a  presumption  that  cancellations  made  with  a 
lead  pencil  were  intended  to  be  deliberative  only/«  the  better  view 
and  that  supported  by  the  weight  of  authority  is  that  they  are  pre- 
sumed to  have  been  made  with  completed  intention,  and  represent 
the  final  wish  of  the  testator.^" 

F  Subsequent  Will  Suppressed.  —  Where  a  subsequent  will 
is  suppressed  or  spoliated  by  a  party  there  is  a  presumption  that 
it    contained    clauses    either    expressly   or   impliedly    revoking    an 

earlier  will.*^  _,  .  ..^ 

G.  Authority  of  Third  Person.  —  There  is  no  presumption 


and  the   seal.     Smock  v.   Smock,   il 
N.  J.  Eq.  156..  . 

Where  the  issue  is  whether  a  will 
was  canceled  by  the  testator  or  not, 
an  earlier  will  may  be  introduced  in 
evidence,  which  was  admittedly  can- 
celed by  the  testator,  to  show  the 
manner  in  which  he  was  likely  to 
make  the  cancellation.  Irish  v. 
Smith.  8  Serg.  &  R.  (Pa.)  573,  " 
Am.    Dec.    648. 

77.  Parsons  v.  Balson  (Wis.),  109 
N  W.  136;  Steele  v.  Price,  5  B. 
Mon.    (Ky.)    58. 

Where  the  will  produced  was  mu- 
tilated by  vermin  and  it  appeared 
likely  that  the  signature  to  the  will 
had  also  been  torn  oflf,  and  it  also 
appeared  that  the  testator  knew  of 
the  condition  of  the  instrument  some 
time  before  his  decease,  the  question 
whether  there  has  been  a  revocation 
is  one  for  the  jury  since  the  facts 
warrant  an  inference  that  the  tes- 
tator intended  that  the  instrument 
should  stand  revoked.  Cutler  v. 
Cutler,  130  N.  C.  i,  40  S.  E.  689, 
57  L.  R.  A.  2og. 

78.  Succession  of  Blakemore,  43 
La.  Ann.  845,  9  So.  496. 

The  putting  of  the  will  among 
waste  papers  whether  intentionally  or 
not  does  not  even  raise  a  presump- 
tion that  it  was  the  intention  of  the 
testator  by  this  act  to  revoke  the 
testament.     Succession  of  Hill,  47  La. 


Ann.  329.  16  So.  819;  State  v.  Ames. 
23  La.  Ann.  72. 

"79.  See  the  discussion  of  this 
question  in  Tomlinson's  Estate,  133 
Pa.  St.  245,  19  Atl.  482,  19  Am.  St. 

Rep.  637-  ,^  ^  „ 

80.  Mclntyre  v.  Mclntyre,  120  Ga. 
67  47  S.  E.  -501 ;  Townshend  v. 
Howard,  86  Me.  285.  29  Atl.  1077; 
Woodfill  V.  Patten,  76  Ind.  575.  40 
Am.  Rep.  269;  LaRue  v.  Lee,  63  W. 
Va  388,  60  S.  E.  388;  Hilyard  v. 
Wood,  71    N.  J.   Eq.  214,  63  Atl.   7- 

In  Estate  of  Tomlinson,  I33  Pa. 
St.  24s,  19  Atl.  482,  19  Am.  St.  Rep. 
637,  the  court  says:  "A  will  wholly 
written  in  lead  pencil  is  as  valid  as 
if  written  in  ink,  and  the  cancellation 
of  legacies  in  lead  pencil  though  in 
a  will  written  in  ink  may  be  as  finai 
and  conclusive  as  to  the  intent  of 
testator  as  if  made  in  ink." 

Facts  Strengthening  Presumption. 
Hilvard  v.  Wood.  71  N.  J.  Eq.  214. 
63  Atl.  7- 

Facts  May  Rebut  This  Presump- 
tion  In  re  Frothingham's  will  (N. 

J.),  71  Atl.  695. 

81.  Jones  v.  Murphy,  8  Watts  & 
S.  (Pa.)  275.  .    .^, 

Where  the  inference  is  permissible 
that  a  revoking  will  is  being  sup- 
pressed, the  law  will  prevent  the 
perpetration  of  a  fraud  by  permitting 
a  presumption  to  supply  the  sup- 
pressed proof  of  its  revocatory  char- 
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that  a  third  person  was  authorized  by  a  testator  to  cancel  his  will.^^ 
H.  Will  Exe:cuted  in  Duplicate.  —  Where  a  will  has  been 
executed  in  duplicate  there  is  a  presumption  that  the  testator  in 
destroying  the  copy  in  his  possession  intended  to  revoke  the  will.®^ 
3.  Declarations.  —  A.  Of  Testator.  —  a.  In  General. — There 
is  irreconcilable  conflict  in  the  cases  upon  the  question  whether 
declarations  of  the  testator  made  before  or  after  the  execution  of 
the  will  are  admissible  to  prove  its  revocation.^*  By  far  the  greater 
weight  of  authority  holds  them  admissible*^   in  corroboration   of 


acter.  Estate  of  Lambie,  97  Mich. 
49.  56  N.  W.  223. 

Facts      Which     Must      First      Be 

Shown Before      the     presumption 

arises  that  a  second  will  which  has 
been  destroyed  or  suppressed  by  an 
interested  party  contained  provisions 
inconsistent  with  the  first  will  and 
effectually  revoked  it,  it  must  appear 
satisfactorily  that  a  later  will  actually 
existed  at  the  testator's  death  and 
there  must  be  evidence  of  spoliation 
by  some^of  the  parties  claiming  un- 
der the  former  will.  Caeman  t. 
VanHarke,  33  Kan.  333,  6  Pac.  620. 

82.  In  re  Hopkins'  Will,  35  Misc. 
702,  72  N.   Y.   Supp.  415. 

83.  See  Grossman  v.  Grossman,  95 
N.  Y.  145;  O'Neall  v.  Farr,  i  Rich. 
L.  (S.  G.)  80. 

"When  it  is  said  that  a  presump- 
tion of  intent  to  revoke  arises  from 
the  testator's  act  of  destroying  that 
copy  of  a  will  executed  in  duplicate 
which  is  within  his  reach,  it  is  not 
to  be  inferred  that  a  presumption 
iiiris  et  de  jure  is  meant.  The  pre- 
sumption referred  to  is  not  an  irre- 
butable  conclusion  of  law.  It  is  a 
mere  inference  of  fact."  Managle  v. 
Parker  (N.  H.).  71  Atl.  637. 

Both  Copies  in  Testator's  Posses- 
sion—  Where  the  will  is  executed 
in  duplicate,  if  the  testator  destroys 
one  of  the  duplicates  and  this  is  the 
only  one  in  his  possession  an  intent 
to  revoke  is  to  be  presumed ;  but  if 
he  was  possessed  of  both  copies  and 
destroys  one  the  presumption  is 
weaker;  and  if  he  alters  one  and 
then  destroys  it,  retaining  the  other 
entire,  the  presumption  is  still 
weaker,  and  some  cases  assert  that 
there  is  no  presumption  in  such  a 
case.  Snider  v.  Burks,  84  Ala.  S3, 
4  So.  225. 

One    Copy    Lost Whether    there 

was    a    presumption    of    revocation 
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where  one  of  the  original  copies  can- 
not be  found  was  discussed  in  Hur- 
ton  V.  Hurton,  113  Mich.  634,  71 
N.  W.  1078. 

Presumption  as  to  Which  Copy  Is 
Propounded  For  Probate.  —  It  ap- 
pearing on  the  contested  probate  of  a 
will  that  the  testator  executed  the 
will  in  duplicate,  keeping  one  copy 
and  giving  the  other  to  his  wife,  and 
it  not  appearing  what  the  wife  did 
with  her  copy,  and  it  not  being 
shown  that  the  wife's  copy  ever  went 
back  to  the  possession  of  the  testa- 
tor, the  inference  is  that  the  will 
sought  to  be  probated  is  the  copy 
retained  by  the  testator,  and  no  pre- 
sumption of  revocation  based  on  the 
fact  that  he  destroyed  the  copy  re- 
tained by  him  can  arise.  Snider  v. 
Burks,  84  Ala.  53,  4  So.  225. 

84.  "  There  are  few  questions  in 
the  law  upon  which  authorities  are 
more  hopelessly  in  conflict  than  upon 
the  admissibility  of  the  declarations 
of  a  deceased  testator  in  support  or 
in  rebuttal  of  a  supposed  revocation 
of  a  testamentary  paper.  It  has  en- 
gaged the  attention  and  elicited  the 
logic  of  the  greatest  jurists  who 
have  adorned  the  bench  of  this  or 
any  country.  Against  the  admissi- 
bility of  such  evidence  are  to  be 
found  the  names  of  Kent  and  Story 
and  Livingston,  and  in  favor  of  it 
those  of  Walworth  and  Rufhn  and 
Lumpkin  and  Gooley."  McElroy  v. 
Phink,  97  Tex.  147,  76  S.  W.  753, 
77  S.  W.  1025,  quoting  from  Tucker 
V.  Whitehead,  59  Miss.  594. 

85.  England.  —  Sugden  v.  Lord 
St.  Leonards,  45  L.  J..  P.  49,  I  P.  D. 
154.  34  L.  T.  372. 

Connecticut. — In  re  Spencer's  Ap- 
peal, 77  Gonn.  638,  60  Atl.  289. 

Georgia.  —  Mclntyre  v.  Mclntyre, 
120  Ga.  67,  47  S.  E.  501 ;  Patterson  v. 
Hickey,  32  Ga.  156  (but  see  Kimsey 
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other  evidence,««  though  there  are  many  cases  to  the  contrary  «^ 
Hevocation  by  Parol  can  never  be  shown  by  the  declarations  of  the 


V.  Allison,  120  Ga.  413.  47  S.  E.  899)  •- 
Burge  V.  Hamilton,  72  Ga.  568. 

Illinois.— In  re  Page's  Will,  118 
111.  576,  8  N.  E.  852,  59  Am.  Rep.  395- 

/Mrfjawa.  —  McDonald  v.  McDon- 
ald, 142  Ind.  55,  41  N.  E.  336- 

iWar-v/oMi.  —  Hoppe    v.    Byers,    60 

Md.  381.  ^     . 

Massachusetts.  — 'P\ckex\s  v.  Davis, 
134  Mass.  252,  45  Am.  Rep.  322; 
Lane  v.  Moore,  151  Mass.  87,  23 
N    E.  828,  21  Am.  St.  Rep.  430. 

A/iV/i/goM.  — Harring  v.  Allen,  25 
Mich.  505;  Ewing  v.  Mclntyre,  141 
Mich.  506,  104  N.  W.  787- 

Nebraska.  — C\2.rk  v.  Turner,  50 
Neb.  290,  69  N.  W.  843,  38  L.  R.  A. 
433-  Williams  v.  Miles,  68  Neb.  463, 
94  N.  W.  705,  96  N.  W.  151,  iio 
Am.  St.  Rep.  431,  62  L.  R^  A.  383- 
Neiv  lersey.  —  Davis  v.  Elliott,  55 
N.  J.  Eq.  473,  36  Atl.  1092. 

Nezv  York.  —  Matter  of  Marsh,  45 
Hun  107. 

Oregon.  — In  re  McCoy's  Estate, 
49  Or.  579,  90  Pac.  1 105.  /"  re  Mil- 
ler's Will,  49  Or.  452,  90  Pac.  1002. 
Pennsylvania.  —  Swope  v.  Don- 
nelly, 190  Pa..  St.  417.  42  Atl.  882. 
70  Am.  St.  Rep.  637. 

Tennessee.  —  Morris  v.  Swaney,  7 
Heisk.  591. 

Washington.  — In  re  Harris'  Es- 
tate,  10  Wash.  555.  39  Pac.  148. 

Wisconsin.  — Gavin  v.  Moulton, 
119  Wis.  35,  96  N.  W.  395- 

Under  the  North  Carolina  Statute, 
Revisal  1905,  §3115.  requiring  that  a 
revocation  of  a  will  by  a  writing 
shall  be  entirely  in  the  testator's 
handwriting  or  be  attested  as  in  the 
case  of  the  execution  of  a  will,  evi- 
dence of  declarations  of  the  testator 
after  the  date  of  the  purported  rev- 
ocation on  the  margin  of  the  will 
tending  to  show  that  he  did  not 
write  the  alleged  revocation  are  ad- 
missible. In  re  Shelton's  Will,  I43 
N.  C.  218,  55  S.  E.  705- 

86.  Stevens  v.  Stevens,  72  N.  _H. 
360,  56  Atl.  916;  Lawyer  v.  Smith, 
8  Mich.  411,  77  Am.  Dec.  460. 

In  commenting  upon  the  statement 
in  Lane  v.  Hill,  68  N.  H.  275,  44 
Atl.  393,  the  declarations  of  the 
testator  are  admissible  in  corrobora- 

29 


tion  of  direct  evidence  bearing  on 
the  fact  in  issue.  The  court  said: 
"  How  mu  h  direct  evidence  there 
must  be  to  furnish  a  support  for  this 
testimony  whether  the  direct  evi- 
dence may  be  contradicted  and  over- 
borne by  this  excepted  hearsay,  or 
whether' this  class  of  evidence  is  to 
be  used  only  by  the  producer  of 
'  direct  evidence '  tending  to  support 
his  contention  are  questions  not 
necessary  nor  considered  in  that 
case."  Managle  v.  Parker  (N.  H.), 
71  Atl.  637. 

87.     Inadmissible   Unless   Part   of 

H  e  s   Gestae.  —  United    States. — 

Throckmorton  v.  Holt.  180  U.  S.  552- 

/i;7.'aHi-a.y.— Leslie    v.     McMurtry, 

60  Ark.  301,  30  S.  W.  33- 

Colorado.  —  Glass  v.  Scott,  14  Colo. 
App.  377,  60  Pac.   186. 

Kansas.  — Cabman  v.  Van   Harke, 
33  Kan.  333,  6  Pac.  620. 

Netv  Jersey.  —  Gordon's  Case,  50 
N.  J.  Eq.  397.  26  Atl.  268. 

Nezv  York.— In  re  Burbank's 
Will.  104  App.  Div.  312,  93  N.  Y. 
Supp.  836,  afHrmed,  185  N.  Y.  559. 
77  N.  E.  T183;  In  re  Kennedy's 
Will,  167  N.  Y.  163,  60  N.  E.  442; 
Waterman  v.  Whitney,  11  N.  Y. 
157;  Jackson  v.  Knififen,  2  Johns.  31, 
s.  c.  6  Cow.  382;  Hamersley  z/.  Lock- 
man,  2  Dem.  524;  In  re  Hopkins' 
Will,  35  Misc.  702,  7^  N.  Y.  Supp. 
415;  Eighmv  V.  People,  79  N.  Y.  546; 
Horn  V.  Pullman,  72  N.  Y.  269; 
Marx  V.  McGlvnn.  88  N.  Y.  357; 
Sanford  v.  EHithorp,  95  N.  Y.  48. 

Wisconsin.  — In  re  Valentine's 
Will,  93  Wis.  45,  67  N.  W.  12;  Will 
of  Ladd,  60  Wis.  187,  18  N.  W.  734- 
"The  mere  declarations  of  the 
testator,  as  to  his  intentions  to  do  or 
not  to  do  any  particular  act,  or  to 
make  any  alterations  in  his  will,  is 
not  of  itself  evidence  to  revoke  or 
destroy  it.  Even  supposing  that  un- 
der the  statute  of  wills,  the  fraudu- 
lent suppression  or  prevention  of  a 
revocation,  is  equivalent  in  point  of 
law  to  an  actual  revocation  (see  i 
Fonbl.  Eq.  199,  London  Ed.  1799. 
cites  5  Vin.  521,  pi.  31;  Vane  v. 
Fletcher,  i  P.  Wms.  352),  still  it 
must  be  proved,  not  by  mere  declara- 
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testator,^^  but  the  intent  with  which  the  act  of  destruction  was  done 
may  be  shown.*^ 

b.  Lost  Wills. —  (1.)  In  General.— To  strengthen  or  rebut^°  the 
presumption  that  a  will  which  cannot  be  found  or  w^hich  is  found 
canceled  was  revoked  by  the  testator,  declarations  of  the  testator 
are  commonly  admitted.^^     Some  jurisdictions  will  admit  them  for 


tions,  but  by  acts  done  or  attempted 
to  be  done,  and  suppressed  by  fraud, 
violence,  circumvention  or  threats. 
No  such  proof  is  ofifered,  and  mere 
naked  declarations  cannot  be  per- 
mitted to  control  or  annul  solemn 
instruments."  Smith  v.  Fenner,  i 
Gall.  170,  22  Fed.  Cas.  No!  13,046. 

88.  England.  —  Atkinson  v.  Mor- 
ris, L.  R.   (1897)  P.  D. 

Alabama.  —  Slaughter  v.  Stephens, 
81  Ala.  418,  2  So.  145;  Woodroof  v. 
Hundley,  133  Ala.  395,  32  So.  570. 

Kenfjicky.  —  Toebbe  v.  Williams, 
80  Ky.  661. 

Louisiana.  —  Succession  of  Hill,  47 
La.   Ann.  329,   16   So.  819. 

N'ezu  York.  —  In  re  Hammond's 
Will,  4  N.  Y.  Supp.  456. 

North  Carolina.  —  In  re  Venable's 
Will,  127  N.  C.  344,  37  S.  E.  465. 

Pennsylvania.  —  Lewis  v.  Lewis,  2 
Watts  &  S.  455. 

Tennessee.  —  Marr  v.  Marr,  2 
Head  303.  And  see  Stevens  v. 
Stevens,  72  N.  H.  360,  56  Atl.  916 
(inadmissible  where  they  represent 
mere  conclusions  of  testator). 

Physical  Act.  _  Declarations  of 
the  testator  are  not  evidence  by 
which  the  physical  act  of  destruction 
of  a  will  might  be  proved.  Managle 
V.  Parker  (N.  H.),  71  Atl.  637; 
citing  Stevens  v.  Stevens,  72  N.  H. 
360,  56  Atl.  916. 

89.  Smiley  v.  Gambill,  2  Head 
(Tenn.)    164. 

Declarations  of  the  testator  in 
conversation  with  his  counsel,  made 
after  the  page  of  a  will  which  had 
been  torn  and  destroyed  had  been 
restored,  were  held  admissible  upon 
the  question  of  the  intention  with 
which  the  page  was  originally  torn, 
and  to  determine  whether  the  entire 
will  had  been  revoked.  Coghlin  v. 
Coghlin,  79  Ohio  71,  85  N.  E.  1058. 

The  declarations  of  the  testator 
while  in  the  act  of  pasting  together 
the  torn  fragments  of  his  will,  stating 
the  reasons  and  purpose  of  his  action 
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and  evidencing  his  then  intention 
and  so  far  negativing  the  inference 
arising  from  the  condition  of  the  will 
are  properly  received  as  part  of  the 
res  gestae.  Collagan  v.  Burns,  57 
Me.  449. 

90.  Gurlev  v.  Armentraut,  6  Ohio 
C.  C.  (N.  S.)  156;  Keen  v.  Keen, 
L.  R.  3  P.  D.    (Eng.)    105. 

"  But  where  a  legal  presumption  is 
raised  upon  the  decease  of  the  tes- 
tator, that  he  destroyed  his  last  will 
and  testament  in  the  statutory  mode 
with  the  intention  of  revoking  it,  it 
is  obvious,  that  while  the  declara- 
tions of  the  testator  may  be  admitted 
as  evidence  towards  rebutting  the 
presumption  of  such  destruction  and 
revocation  before  his  death,  they  may 
with  equally  good  reason  be  received 
as  evidence  to  support  and  strengthen 
that  presumption."  Behrens  v.  Beh- 
rens,  47  Ohio  St.  323,  25  N.  E.  209. 
21  Am.  St.  Rep.  820. 

91.  England.  —  Homerton  v. 
Hewett,  25  L.  T.  N.  S.  854;  Whitley 
V.  King,  II  L.  T.  N.  S.  342;  Davis  v. 
Davis,  2  Addams  223;  Colvin  v. 
Frazer,  2  Hagg.  266. 

Alabama.  —  Weeks  v.  McBeth,  14 
Ala.  474. 

Connecticut.  —  Matter  of  Johnson's 
Will,  40  Conn.  587;  Spencer's  Ap- 
peal, 77  Conn.  638,  60  Atl.  289. 

///mo?.y.  —  Matter  of  Page,  118  111. 
576,  8  N.  E.  852,  59  Am.  Rep.  395; 
Bovle  V.  Boyle,  158  111.  228,  42 
N.  E.  140. 

Indiana.  —  McDonald  v.  McDon- 
ald, 142  Ind.  55,  41  N.  E.  336. 

Kentucky.  —  Chisholm  v.  Ben,  7  B. 
Mon.  408. 

Maine.  —  Collagan  v.  Burns,  57 
Me.  449,  46s. 

Michigan.  —  Lawyer  v.  Smith,  8 
Mich.  411,  7  Am.  Dec.  460. 

Missouri.  —  Rule  v.  Maupin,  84 
Mo.  589;  Thompson  v.  Ish,  99  Mo. 
170;  Hamilton  v.  Crowe,  175  Mo. 
634,  75  S.  W.  389. 
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such  a  purpose  which  would  not  admit  them  generally,"-  though  in 
most  cases  the  courts  fail  to  distinguish  between  the  various  pur- 
poses for  which  they  are  offered. 

(2)  Revocation  by  Subsequent  Will.  —  Where  it  is  claimed  that  a 
will  was  revoked  by  a  subsequent  will,  which  cannot  be  produced, 
declarations    of    the    testator    are    generally"^  held    admissible    to 


Nezv   York.  —  Betts  v.  Jackson,  6 

Wend.  173-  ^    , 

North  Carolina.  — Cutltr  v.  Cutler, 
132  N.  C.  190,  43  S.  E.  630;  In  re 
Shelton's  Will,  143  N.  C.  218,  55  S. 
E.  705;  Reel  V.  Reel,  8  N.  C.  (i 
Hawks)  248,  9  Am.  Dec.  632;  How- 
ell V.  Barden,  14  N.  C.  (3  Dev.  L.) 
442;  Patterson  v.  Wilson,  loi  N.  C. 

594,  8  S.  E.  341. 

O/ijo.  —  Behrens  v.  Behrens,  47 
Ohio  St.  323.  25  N.  E.  209,  2  Am.  St. 
Rep  820;  Gurley  v.  Armentraut.  6 
Ohio  C.   C.    (N.   S.)    156. 

Pennsylvania.  —  In  re  Fosters 
Will,  13  Phila.  567;  Youndt  v. 
Youndt,  3  Grant  Cas.  140;  Gardner 
V.  Gardner,  i77  Pa.  St.  218,  35  Atl. 
558;  Gfeller  v.  Lappe,  208  Pa.  St. 
48,  57  Atl.  59-  „       , 

South     Carolina.  —  Bauskett     v. 

Keitt,  22  S.  C.  187;  Durant  v.  Ash- 

"more,  2  Rich.  L.  184.     See  Buchanan 

V.    Anderson,    70    S.    C.    454.    5o    S. 

E.  12. 

Tennessee.  —  Smiley  v.  Gambill,  2 
Head  164;  Brown  v.  Brown,  10  Yerg. 

84. 

T^'.ra.y.  —  Tynan  v.  Paschal,  27 
Tex.  286,  84  Am.  Dec.  619 ;  McElroy 
V.  Phink,  97  Tex.  147,  76  S.  W. 
753.  77  S.  W.  1025.  reversing  (Tex. 
Civ.  App.)  74  S.  W.  61. 

Virginia.  —  See  Shacklett  v.  Roller, 
97  Va.  639.  34  S.  E.  492. 

Wiscoyisin.  —  Q-2i\\t\.  v.  Moulton, 
119  Wis.  35,  96  N.  W.  395- 

Contra.  —  In  re  Burbank's  Will, 
104  App.  Div.  312,  93  N.  Y.  Supp. 
866,  atHnned,  185  N.  Y.  559.  77  N. 
E.   1 183. 

"The  declarations  of  the  testatrix 
to  the  effect  that  she  believed  the 
will  to  be  still  in  the  custody  in 
which  she  had  placed  it,  and  that  it 
was  a  valid  and  unrevoked  testa- 
mentary document,  were  competent 
to  rebut  any  inference  of  revocation 
arising  from  its  loss.  .  .  .  Decla- 
rations to  sustain  an  alleged  revoca- 
tion of  a  will  shown  to  be  in  exist- 


ence and  uninjured  stand  upon  a 
different  ground,  and  are  governed 
by  a  different  rule.  In  re  Marsh's 
Will  45  Hun  107."  In  re  Cos- 
grove's  Will,  31  Misc.  422,  65  N.  Y. 
Supp.  570  (but  compare  the  New 
York  cases  cited  in  the  previous 
notes). 

"  Her  declarations  upon  the  sub- 
ject of  the  existence  or  non-exist- 
ence of  the  will,  and  its  custody,  up 
to  or  within  a  short  time  previous 
to  her  death,  are  competent  evidence 
to  rebut  such  presumption,  and  to 
show  that  she  died  in  the  belief  that 
the  will  was  still  in  existence,  as  a 
valid  disposition  of  her  estate." 
In  re  Steinke's  Will,  95  Wis.  121, 
70  N.  W.  61. 

Failure  To  Express  Discontent. 
Where  the  will  of  a  testatrix  cannot 
be  found,  the  fact  that  previous  to 
her  death  she  expressed  no  discon- 
tent with  her  will  as  she  had  drawn 
it  is  evidence  tending  to  rebut  the 
presumption  that  she  had  destroyed 
the  will.  Scoggins  v.  Turner,  98  N.. 
C.  135,  3  S.  E.  719.     .     ,      ^,^.„ 

92.  In  re  Valentme's  Will.  93 
Wis.  45,  67  N.  W.   12. 

"  When  the  declarations  of  an  al- 
leged testator  consist,  in  effect,  of  the 
naked  assertion  that  he  has  made  a 
will,  or  that  he  has  revoked  one  that 
is  proved  to  have  been  executed, 
they  are  generally  excluded;  and  we 
think  such  action  is  proper._  for  the 
reason  that  such  declarations  are 
merely  statements  of  a  legal  conclu- 
sion and  not  a  statement  of  the  facts 
from  which  that  conclusion  should 
be  deduced.  But  where  a  will  duly 
executed  cannot  be  produced,  and  its 
last  custodian  has  been  some  person 
other  than  the  testator,  his  declara- 
tion that  he  had  destroyed  the  will 
for  the  purpose  of  revoking  it  stands 
upon  a  different  ground."  McElroy 
7'.  Phink,  97  Tex.  147,  76  S.  W.  753. 
77  S.  W.  1025. 
93.    Where  a  mcmnrandum  state- 
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prove^*  the  revocatory  nature  of  the  subsequent  will,  if  relevant."^ 
c.  Principle  Examined.  —  The  courts  refusing  to  admit  such 
declarations  do  so  upon  the  theory  that  they  are  a  violation  of  the 
hearsay  rule.^*'  Courts  admitting  them  either  boldly  create  a  new 
exception  to  the  hearsay  rule,^"  or  argue  that  from  such  declara- 
tions the  state  of  the  testator's  mind  can  be  inferred  and  from  that 
an  inference  may  properly  be  drawn  as  to  the  act  itself.''* 


ment  was  attached  to  a  will  to  the 
effect  that  the  will  was  useless  since 
a  new  will  had  been  made,  the  court 
considered  it  doubtful  whether  such 
memorandum  could  be  received  in 
evidence  to  show  an  intention  to  re- 
voke the  will  where  it  was  claimed 
that  a  second  document  had  this  ef 
feet.  Hellier  v.  Hellier,  L.  R.  9  P. 
D.  237. 

94.  Whitney  v.  Hanington,  36 
Colo.  407.  85  Pac.  84. 

Admissible  in  Corroboration.  —  hi 
re  Lambie's  Estate,  97  Mich.  49,  56 
N.  W.  223;  In  re  Hope's  Appeal,  48 
Mich.  518,  12  N.  W.  682. 

Res  Gestae  Declarations Mars- 
ton  V.  Marston,  17  N.  H.  503,  43 
Am.   Dec.  611. 

Execution  Must  Be  First  Shown. 
Allen  V.  Jeter,  6  Lea   (Tenn.)  672. 

Sufficiency  of  Declarations Evi- 
dence that  a  subsequent  will  had 
been  made  and  afterwards  stolen 
from  the  testator  without  any  proof 
of  its  contents,  and  proof  of  his 
declaration  after  the  will  was  stolen 
that  he  would  die  intestate  and  leave 
his  estate  to  be  distributed  according 
to  law,  is  not  sufficient  evidence  to 
prove  a  revocation  of  the  former 
will.  Hylton  v.  Hylton,  i  Gratt. 
(Va.)  161.  See  also  In  re  Dake's 
Will,  75  App.  Div.  403,  78  N.  Y. 
Supp.  29. 

95.  Where  it  is  claimed  that  a 
will  was  revoked  by  a  later  one, 
statements  of  the  testator  made  at 
the  execution  of  the  later  will  as  to 
his  having  made  other  wills  and 
that  he  wanted  young  men  to  sign  as 
witnesses,  were  held  immaterial.  In 
re  Brown's  Will  (Iowa),  120  N. 
W.  667. 

96.  Waterman  v.  Whitney,  11  N. 
Y.  157,  62  Am.  Dec.  71. 

Reasons      for      Rule "  Nothing 

can  be  founded  upon  a  more 
insecure  basis.  The  will  is,  ac- 
cording    to     law,     of     an     ambula- 
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tory  character.  No  one  except  the 
testator  has  any  rights  in  it  what- 
soever. No  other  person  can  have 
any  rights  in  it  until  the  testator 
is  dead.  He  may  change  it  at 
pleasure,  and  human  experience  has 
shown  that  wills  are  almost  al- 
ways destroyed  secretly.  It  seems  to 
us  that  the  better  line  of  authorities 
is  to  the  effect  that  such  declara- 
tions are  not  admissible  at  all  unless 
they  are  a  part  of  the  res  gestae, 
and  are  introduced  simply  to  show 
the  mental  condition  of  the  testator 
when  he  did  the  thing  which  is  be- 
ing inquired  into ;  that  is,  either 
when  he  executed  the  will  or  when 
he  destroyed  it.  If  any  other  rule 
is  followed,  it  may  result  in  this : 
A  testator  makes  a  will  in  the  pres- 
ence of  witnesses.  It  is  executed 
with  all  the  formalities  of  law. 
These  witnesses  remember  its  con- 
tents. Other  witnesses  see  it.  The 
testator  has  expressed  himself  at 
various  times  as  being  satisfied  with 
it.  Then  he  secretly  destroys  it.  In 
order  that  such  will  be  admitted  to 
probate  after  the  death  of  the  tes- 
tator, it  would  only  be  necessary  to 
have  these  different  witnesses  testify 
to  the  facts  touching  its  execution, 
etc.,  and  thus  the  intention  of  the 
testator  as  to  the  disposal  of  his 
property  would  be  thwarted.  It 
would  impose  upon  a  testator  the 
necessity  of  revoking  his  will  with 
as  much  publicity  as  that  with  which 
he  created  it,  and  the  clause  of  the 
statute  which  provides  that  a  testa- 
tor may  revoke  his  will  by  destroy- 
ing it  might  be  made  nugatory  in  a 
given  instance."  In  re  Colbert's  Es- 
tate, 31  Mont.  461,  78  Pac.  971,  80 
Pac.  248. 

97.  Sugden  v.  Lord  St.  Leonards, 
45  L.  J.,  P.  49.  I  P.  D.  154,  34  L.  T. 
372;  In  re  Shelton's  Will,  T43  N.  C. 
218,  55  S.  E.  70S- 

98.  Spencer's    Appeal,    77    Conn. 
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d.  Weight.  —  The  declarations  of  the  testator  are  usually  re- 
ceived with  caution^^  by  the  courts  and  such  weight  given  them  as 
is  warranted  by  the  facts  of  the  particular  case.^ 

B.  Of  Other  Persons.  —  The  declarations  of  persons  other 
than  the  testator  are  generally  held  inadmissible  where  the  issue 
is  the  revocation  of  his  will.^ 

4.  Admissibility  of  Evidence.  —  A.  Parol  Evidence.  —  A  revo- 
cation can  never  be  made  by  parol,^  but  extrinsic  evidence  is  al- 
ways admissible  to  aid  in  determining' whether  an  act  was  per- 
formed with  the  intent  of  operating  as  a  revocation.'' 


638,  60  Atl.  289;  In  re  Valentine's 
Will,  93  Wis.  45,  67  N.  W.  12; 
Harring  v.  Allen,  25  Mich.  505. 

"A  statement  by  a  testator  that 
he  has  altered  his  mind  as  to  the 
disposition  of  his  property,  and  that 
he  has  therefore  destroyed  his  will, 
although  it  may  not  be  evidence  of 
the  fact  of  the  destruction  of  the 
will,  is  evidence  of  intention,  from 
which  the  fact  of  destruction  may 
be  inferred,  there  being  other  cir- 
cumstances leading  to  the  same  con- 
clusion." Keen  v.  Keen,  L.  R.  3  P- 
&  D.   (Eng.)   105. 

Declarations  of  the  testator  are 
admissible  to  show  the  intention 
with  which  he  destroyed  a  duplicate 
copy  of  the  will  in  his  possession, 
since  the  state  of  mind  of  the  tes- 
tator before  and  after  cancellation 
of  a  will  is  relevant  in  inferring  the 
intent  at  the  time  of  cancellation; 
and  the  evidence  of  his  declaration 
is  evidence  of  his  state  of  mind  at 
that  time.  Managle  v.  Parker  (N. 
H.),  71  Atl.  637. 

99.  Appling  V.  Eades,  i  Gratt. 
(Va.)  286;  McBeth  v.  McBeth,  11 
Ala.  596. 

1.  General  declarations  of  the 
testator  that  he  intended  to  benefit 
his  wife  by  will  are  not  sufficient  to 
rebut  the  presumption  that  the  tes- 
tator cut  ofi  the  signature  of  his 
will  with  an  intention  of  revoking  it. 
Bell  V.  Fothergill,  L.  R.  2  P.  (Eng.) 
148.  23  L.  T.  323- 

Declarations  of  the  testator  to  the 
effect  that  his  will  still  exists  and 
disclosing  the  place  where  it  can  be 
found,  made  shortly  before  his  de- 
cease, will  not  overcome  the  pre- 
sumption arising  from  the  production 
of  the  will  in  a  mutilated  state. 
Smock  V.   Smock,   11   N.  J.  Eq.   156. 


A  general  allusion  in  a  letter 
found  in  the  same  box  with  testa- 
tor's will  and  a  conversation  with  the 
executor  therein  named  shortly  be- 
fore the  testator's  death  will  not 
overcome  the  presumption  that  the 
will  found  with  the  seal  torn  off  was 
intended  to  be  revoked.  In  re 
White,  25  N.  J.  Eq.  501. 

Declarations  of  the  testator  to  the 
effect  that  he  had  kept  his  will  will 
not  overcome  the  presumption  that 
the  will  which  cannot  be  found  had 
been  revoked  by  him,  where  such 
declarations  were  proved  by  persons 
who  had  a  strong  interest  in  estab- 
lishing the  will.  Thomas  v.  Thomas, 
129  Iowa  159,  105  N.  W.  403. 

2.  Boyle  v.  Bovle,  158  111.  228,  42 
N.  E.  140;  McMillan  v.  McDill,  no 
111.  47;  Campbell  v.  Campbell,  138 
111.  612,  28  N.  E.  1080;  McElroy  v. 
Phink,  97  Tex.  147,  76  S.  W.  753,  77 
S.  W.  1025.  rez'ersing  (Tex.  Civ. 
App.),  74  S.  W.  61. 

Where  it  is  sought  to  establish  and 
probate  the  contents  of  an  alleged 
lost  will,  the  declaration  of  an  heir 
of  the  decedent  to  the  effect  that  she 
had  destroyed  the  original  is  not  ad- 
missible unless  the  declarant  be  a 
party  to  the  proceeding  as  it  is  mere 
hearsay.  Scott  v.  Maddox,  113  Ga. 
795.  39  S.  E.  500  (on  the  issue  of 
revocation). 

Insufficient  at  Any  Rate —  Clin- 
gan  V.   Micheltree,  31   Pa.  St.  25. 

3.  Barnewall  v.  Murrell,  108  Ala. 
366,  18  So.  831 ;  Woodroof  v.  Hund- 
lev,  133  Ala.  395.  32  So.  570. 

Declarations  Cannot  Effectuate  a 
Revocation.  —  See  supra.  VIII.  3,  A. 

4.  Nelson  v.  McGiffert,  3  Barb. 
Ch.  (N.  Y.)   158. 

Question  of  Revocation  Arising 
From  the  Equivocal  Act  of  Testator. 
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B.  Execution  of  Subsequent  Will.  —  a.  In  General.  —  The 
mere  execution  of  a  subsequent  will  does  not  tend  to  show  a  revo- 
cation of  an  earlier  will,^  but  proof  of  the  contents*^  of  the  later 
will  is  admissible  to  show  an  actual  revocation,  and  all  the  sur- 
rounding- circumstances  may  also  be  shownj 

b.  Formal  Recitals.  —  The  formal  recital  in  a  subsequent  will 
that  it  is  the  testator's  last  will  and  testament  does  not  of  itself 
prove  a  revocation  of  an  earlier  will.* 

c.  Weight  and  Sufficiency  of  Evidence.  —  The  evidence  must  be 
clear  and  satisfactory  where  it  is  sought  to  prove  a  revocation  of 
a  will  by  a  later  will  which  is  not  produced.^ 

C.  Subsequent  Unprobated  Will.  —  To  show  that  a  will  has 
been  revoked  by  a  subsequent  will,  the  latter  may  be  introduced  in 
evidence  though  it  is  not  offered  for  probate  and  never  has  been 
probated. ^^     The  rule  is  different  in  Massachusetts.^^ 


Betts  V.  Jackson,  6  Wend.  (N.  Y.) 
173- 

Motive  Immaterial.  —  Where  the 
revocation  of  a  will  is  an  undisputed 
fact,  evidence  as  to  the  reason  why 
it  was  made  is  immaterial.  Scog- 
gins  V.  Turner,  98  N.  C.  135,  3  S. 
E.  719. 

5.  Williams  v.  Miles,  68  Neb 
463,  94  N.  W.  705,  96  N.  W.  151, 
no  Am.  St.  Rep.  431,  62  L.  R.  A. 
38^.  And  see  Nelscn  v.  McGiftert, 
3  Barb.  Ch.    (N.  Y.)    158. 

6.  Lane  v.  Hill,  68  N.  H.  275,  44 
Atl.  393,  73  Am.  St.  Rep.  591. 

Subsequent     Will     Destroyed     by 

Testator    Before    His    Death Oral 

evidence  of  the  contents  of  a  will 
intentionally  destroyed  by  the  testa- 
tor is  inadmissible  to  show  that  by 
its  terms  a  prior  will  was  revoked, 
since  as  the  will  was  destroyed  be- 
fore the  testator's  death  the  revoca- 
tion never  became  effective.  Bates  v. 
Hacking,  28  R.  I.  523.  68  Atl.  622, 
14  L.  R.  A.  (N.  S.)  937.  And  see 
the  cases  dealing  with  the  subject  of 
"  Revival,"   infra,  XI. 

7.  Estate  of  Bryan,  L.  R.  (1907) 
P.  D.    (Eng.)    125. 

8.  Cutto  V.  Gilbert,  9  Moore  P.  C. 
131,  14  Eng.  Reprint  247;  Williams 
V.  Miles,  68  Neb.  463,  94  N.  W.  705, 
96  N.  W.  151,  no  Am.  St.  Rep. 
431,  62  L.  R.  A.  383. 

9.  Cutto  V.  Gilbert.  9  Moore  P.  C. 
131,  14  Eng.  Reprint  247;  Berthon  v. 
Berthon.  18  L.  T.  N.  S.  301 ;  In  re 
Noyes'  Will,  61  Vt.  T4.  17  Atl.  743- 

Uncontradicted  Evidence —  Where 


it  was  claimed  that  a  will  which  had 
been  destroyed  revoked  an  earlier 
will,  the  court  remarked  :  "  The  fact 
that  the  proponent  was  unable  to 
contradict  the  testimony  of  other 
witnesses  as  to  particular  facts  did 
not  entitle  them  to  have  such  state- 
ments accepted  as  true.  From  the 
very  nature  of  the  case  the  propo- 
nent could  not  produce  contradic- 
tory evidence  on  the  particular  facts 
in  question."  In  re  Brown's  Will 
(Iowa),  120  N.  W.  667. 

Revocation    by     Codicil Padel- 

ford's    Estate,    7    Pa.    Dist.    331. 

Date Where    it   is   claimed   that 

a  will  was  revoked  by  a  subsequent 
will,  the  proof  must  be  clear  and 
convincing  as  to  the  date  of  the  al- 
leged .subsequent  will.  In  re  Wil- 
liams' Will,  34  Misc.  748,  70  N.  Y. 
Supp.  1055. 

10.  Nelson  v.  McGififert,  3  Barb. 
Ch.  (N.  Y.)  158;  Stevens  v.  Hope, 
52  Mich.  65,  17  N.  W.  698;  Rudy  v. 
Ulrich.  69  Pa.  St.  177,  89  .A.m.  Rep. 
238;  Barksdale  v.  Hopkins,  22  Ga. 
332;  In  re  Cunningham,  38  Minn. 
169.  36  N.  W.  269. 

Unprobated  Will  as  evidence  in 
general,  see  infra,  XVIII,  2,  C. 

11.  Evidence  of  the  execution  of 
a  later  will  with  its  revocatory  clause 
is  inadmissible  to  oppose  the  probate 
of  an  earlier  will  where  the  revoca- 
tory writing  has  never  been  estab- 
lished as  a  will  by  the  probate  court. 
Laughton  v.  Aikins,  i  Pick.  (]\Iass.) 
535 ;  Stickney  v.  Hammond,  138 
Mass.    116;    Sewall   v.   Robbins,    135 
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5.  By  Act  of  Person  Other  Than  Testator.  —  Number  of  Witnesses. 
Two  witnesses  are  required  in  some  jurisdictions  to  show  that  a 
will  was  revoked  and  destroyed  by  the  act  of  some  person  other 
than  the  testator  and  at  his  express  direction.^^ 

6.  Implied  Revocations.  —  A.  Basic  Presumption.  —  The  basis 
of  all  revocations  implied  by  law  is  the  presumption  that  arises 
upon  a  radical  change  in  the  social  and  family  relations  of  a  tes- 
tator taking  place,  there  has  also  been  a  change  in  his  testamentary 
intentions  evidenced  bv  a  will  which. was  executed  before  such 
chano-es  occurred.^^  But  where  a  statute  specifies  what  changes 
in  condition  will  work  an  implied  revocation  other  changes  will  be 

given  no  effect.^*  t,  ij   +1,  4. 

B  Conclusiveness  oe  Presumption. —  It  has  been  held  mat 
the  presumption  arising  under  these  statutes  is  conclusive,  and  in 
effect  becomes  a  rule  of  law  and  not  of  evidence.^^  The  general 
view,  however,  is  to  the  contrary.^« 

C  Admissibility  of  Extrinsic  Evidence. —Whether  the  pre- 
sumption can  be  rebutted  only  by  what  appears  upon  the  face  ot 


Mass.  164,  29  N.  E.  650.  But  this 
rule  is  deemed  inapplicable  when 
the  later  will  is  itself  incapable  of 
being  admitted  to  probate  by  reason 
of  its  having  been  lost  or  destroyed 
so  that  its  whole  contents  cannot  be 
clearly  proved.  In  such  case  the  re- 
vocatory clause  being  shown  it_  is 
admissible  in  evidence  in  opposition 
to  the  probate  of  a  former  will. 
Wallis  V.  Wallis,   114  Mass.  510. 

Will  Refused  Probate.  —  Where 
the  court  has  refused  to  admit  a  sec- 
ond instrument  to  probate  either 
upon  the  merits  or  merely  because 
no  one  appeared  or  oflfered  evidence 
to  establish  it,  such  instrument  is  in- 
admissible to  prove  the  revocation  of 
an  earlier  will.  Stickney  v.  Ham- 
mond,  138  Mass.   116. 

12.  Bulkley  v.  Redmond,  2  Bradf. 
(N.   Y.)    281. 

In  Alabama  by  the  express  terms 
of  §  4265  of  the  Code  of  1896,  proof 
that  a  will  was  revoked  by  being 
burned,  torn,  canceled  or  obliterated 
by  any  other  person  other  than  the 
testator  must  be  shown  by  at  least 
two  witnesses,  and  the  direction  of 
the  testator  to  such  person  to  per- 
form the  act  must  also  be  so  shown. 
Wilson  V.  Bostick,  151  Ala.  536,  44 
So.  389- 

13.  Durfee  v.  Risch,  142  Mich. 
504,  105  N.  W.  1 114;  Padelford's 
Estate,  7   Pa.    Dist.  33i ;   Havens  v. 


Van  Den  Burgh,  i  Denio  (N.  Y.) 
27;  Yerby  v.  Yerby,  3  Call  (Va.) 
334. 

14.  Where  the  statute  specifies 
that  the  subsequent  marriage  of  a 
person  and  birth  of  issue  work  an 
implied  revocation,  other  changes  in 
social  relations  or  moral  duties  of  a 
person  will  not  be  held  sufficient  to 
establish  a  revocation.  Verdier  v. 
Verdier,  8  Rich.  L.    (S.   C.)    I35- 

15.  "  The  doctrine  that  a  revoca- 
tion from  marriage  and  the  birth  of 
a  child  is  presumptive  only,  was 
overruled  in  the  Exchequer  Chamber 
in  the  case  of  Marston  v.  Roe  (8  Ad. 
&  El.  14).  The  court  held  such  rev- 
ocation was  the  result  of  a  rule  of 
law,  and  wholly  independent  of  the 
intent  of  the  testator,  and  therefore, 
no  evidence  was  admissible  to  show 
a  counter  intent.  But  the  court  lim- 
its the  application  of  the  rule  to  a 
case,  where  the  testator,  at  the  time 
of  making  the  will,  had  no  children 
by  a  former  marriage.  It  does  not 
apply,  therefore,  to  the  case  under 
consideration,  for  here  the  testator 
had  children  by  a  former  imarriage, 
to  whom  by  his  will  his  estate  is 
given."     Wheeler  v.    Wheeler,    i    R- 

I.  364. 

16.  Miller  v.  Phillips,  9  R-  I-  Mi ; 
Wheeler  v.  Wheeler,  i  R.  I.  364- 
And  see  cases  cited  in  the  succeed- 
ing note. 
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the  will"  or  whether  extrinsic  evidence  is  admissible  for  this  pur- 
pose^^  depends  largely  upon  the  wording  of  the  particular  statute. 

D.  Pretermitted  Heir.  —  a.  Burden  of  Proof.  —  The  question 
as  to  which  person  has  the  burden  of  proving  the  intentional  omis- 
sion of  a  child  from  a  will  is  determined  largely  from  the  wording 
of  the  particular  statute  involved.^^ 

b.  Parol  Evidence.  —  The  question  of  whether  parol  evidence  is 
admissible  to  aid  in  determining  whether  the  omission  of  a  child 
was  intentional  is  also  largely  dependent  upon  the  wording  of  the 
statute.-"  Under  a  statute  which  allows  the  heir  to  take  unless  it 
appears  that  the  omission  was  intentional,  parol  evidence  is  gen- 
erally held  admissible.^^     But  where  the  statute  requires  the  fact 


17.  Ellis  V.  Darden,  86  Ga.  368, 
12  S.  E.  652 ;  Marston  v.  Doe,  8  Ad. 
&  El.  14,  35  E.  C.  L.  303. 

18.  Havens  v.  Van  Den  Burgh,  i 
Denio  (N.  Y.)  27;  Wheeler  v. 
Wheeler,  i  R.  I.  364;  Padelford's 
Estate,  7  Pa.  Dist.  331. 

"  Under  the  provisions  of  the  re- 
vised statutes,  evidence  is  admissible 
to  show  the  situation  of  the  testa- 
tor's property  at  the  time  of  making 
his  will,  and  the  changes  which  took 
place  therein  afterward,  for  the  pur- 
pose of  enabling  the  court  to  deter- 
mine, as  a  question  of  law,  whether 
a  devise  of  real  estate  was  revoked, 
or  a  specific  legacy  was  adeemed, 
either  wholly  or  in  part,  by  a  partial 
or  total  destruction  or  change  of 
the  subject  matter  of  the  devise  or 
bequest.  Parol  evidence  of  an  actual 
intent  to  revoke  a  devise  or  bequest, 
which  revocation  could  not  be  im- 
plied by  the  court  from  a  mere 
knowledge  of  the  different  situa- 
tions of  the  testator's  family  and 
property  at  the  time  of  making  his 
will  and  afterwards,  is  however 
wholly  inadmissible."  Adams  v. 
Winne,  7  Paige  Ch.    (N.  Y.)   97. 

19.  Burden  on  Heir.  —  Under  a  stat- 
ute which  provides  that  if  "  it  shall 
appear  that  such  omission  was  not 
intentional  but  was  made  by  mis- 
take or  accident,"  etc.,  it  is  held  that 
the  burden  of  proof  is  upon  the  per- 
son claiming  as  a  pretermitted  heir 
to  show  that  his  omission  from  the 
will  was  unintentional  and  the  result 
of  accident  or  mistake.  Brown  v. 
Brown,  71   Neb.  200,  98  N.  W.  718. 

Burden  on  Person  Claiming  That 
Omission  Was  Intentional,  —  Under 
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a  statute  relating  to  pretermitted 
heirs  which  reads  "  unless  it  ap- 
pears," the  burden  of  proof  is  on 
those  claiming  that  the  omission  of 
a  child  from  the  will  was  intentional. 
Ramsdill  v.  Wentworth,  106  Mass. 
320. 

Provision  for,  Presumed Where 

a  will  purports  to  dispose  of  all  of 
the  testator's  property,  there  is  a 
presumption  that  a  person  is  pro- 
vided for  therein  who  would  other- 
wise have  a  claim  as  a  pretermitted 
heir.  Willard  v.  Darrah.  168  Mo. 
360,  68  S.  W.  1023,  90  Am.  St. 
Rep.  468. 

20,  California.  —  Matter  of  Gar- 
rand,    35    Cal.    336    (inadmissible). 

Missouri Inadmissible B  r  ad- 
ley  V.  Bradley.,  24  Mo.  311  (distin- 
guishing Massachusetts  statute  which 
has  the  additional  provision  in  it, 
"  unless  it  shall  appear  that  such 
omission  was  intentional  and  not  oc- 
casioned by  any  mistake  or  acci- 
dent"). 

Washington.  _  See    Hill    v.    Hill. 

7  Wash  409,  35  Pac.  360  (evidence 
inadmissible)  ;  Morrison  v.  Morri- 
son, 25  Wash.  466,  65  Pac.  779. 
And  see  the  cases  cited  in  succeed- 
ing notes  of  this  section. 

21.  Buckley  v.  Girard,  123  Mass. 

8  (intelligence  of  the  testatrix  and 
her  relations  to  her  husband  and 
children)  ;  Coulam  v.  Doull,  4  Utah 
267,  9  Pac.  568;  Lorieux  v.  Keller,  5 
Iowa  196.  68  Am.  Dec.  696 ;  Converse 
V.  Wales.  4  Allen  (Mass.)  512; 
Whittamore  v.  Russell,  80  Me.  297, 
14  Atl.  197.  6  Am.  St.  Rep.  200. 

Leading  Case.  —  Under  a  statute 
which  provides   that  where  the  tes- 
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to  appear  from  the  will,  parol  evidence  of  intention  is  inadmis- 
sU3le!^?  though  the   surrounding  circumstances  are  m  some  cases 

^"^rDependent  Relative  Revocation.  -  The  doctrine  of  dependent 
relative  revocation  is  also  based  upon  a  presumed  mtention-  and 


tator  has  omitted  to  provide  for  a 
child  in  his  will  the  child  shall  be 
entitled  to  inherit,  "unless  it  shall 
appear  that  such  omission  was  in- 
tentional and  not  occasioned  by  any 
mistake  or  accident."  it  is  held  that 
extrinsic  evidence  is  admissible  to 
show  whether  such  child  was  inten- 
tionally omitted  since  the  statute 
contains  no  limitation  as  to  the  form 
or  mode  of  proof.  Wilson  v.  Fos- 
ket.  6  Met.    (Mass.)    4po^ 

Same  Rule  Where  Statute  Is  "If 
It  Shall  Appear."  —  Under  a  statute 
which  provides  that  "  when  any  tes- 
tator shall  omit  to  provide  m  his 
will  for  any  of  his  children,  and  it 
shall  appear  that  such  omission  was 
not  intentional  but  was  made  by 
mistake  or  accident,"  etc.,  _  it  was 
held  that  whether  the  omission  was 
intentional  or  unintentional  was  a 
question  of  fact  which  could  be  es- 
tablished by  parol  testimony.  Brown 
v  Brown,  71  Neb.  200,  98  N.  W. 
718  •  citing  Stebbins  v.  Stebbms,  94 
Mich.  304,  54  N.  Y.. 159;  Moon  ^. 
Evans'  Estate,  69  Wis.  667,  35  N. 
W    20 

22.  Sandon  v.  Sandon,  123  Wis. 
603,  lOi  N.  W.  1089  (declarations 
of  'the  testator   are   inadmissible). 

New  York  Rev.  Stats,  (ist  ed.) 
pt  2,  ch.  6.  tit.  I,  §43.  provides 
that  if  after  the  making  of  any  will 
disposing  of  the  testator's  whol^ 
estate  he  marries  and  have  issue 
such  will  shall  be  deemed  revoked 
unless  provision  shall  have  been 
made  for  such  issue  by  some  set- 
tlement, or  unless  such  issue  shall 
be  provided  for  in  the  will,  or  men- 
tioned therein  so  as  to  show  an  in- 
tention not  to  make  such  provision, 
and  no  other  evidence  is  admissible 
to  rebut  the  presumption  _  of  sucli 
revocation.  It  was  held  in  In  re 
Rossignot's  Will,  50  Misc.  231,  100 
N  Y  Supp.  623,  that  evidence  to 
show  the  death  of  the  legatee  under 
such  a  will,  the  result  of  which  was 
to  leave  the  will  which  on  its  face 
disposed   of   all   of   the   property   of 


the  testator  ineffective  as  to  the 
legacy  left  to  such  legatee,  was  in- 
admissible. 

23.'  Peet  v.  Peet,  229  111.  34i,  82 
N.  E.  376,  13  L.  R-  A.  (N.  S.)  780; 
Chace  v.  Chace,  6  R.  I.  407.  78  Am. 
Dec.  446.  ,  ,  .  , 

Under  the  Kentucky  statute  which 
provides  that  where  an  after  born 
child  is  not  provided  for  or  men- 
tioned, the  will,  except  so  far  as  it 
provides  for  the  payment  of  debts, 
shall  be  construed  as  if  the  devises 
and  bequests  in  it  had  been  limited 
to  take  effect  in  the  event  that  the 
child  shall  die  under  the  age  of  21 
vears,  unmarried  and  without  issue. 
It  IS  held  that  in  such  a  case  a 
revocation  by  operation  of  law  is 
provided  for  and  the  revocation 
does  not  depend  upon  the  intention 
of  the  testator,  and  therefore  parol 
evidence  of  the  surrounding  cir- 
cumstances is  inadmissible;  but  the 
will  must  be  construed  from  what 
appears  on  its  face.  Knut  t^.  Knut. 
22  Ky.  L.  Rep.  972,  58  S.  W.  583- 

24.     "  It    is    a    doctrine     of     pre- 
sumed intention,  and  has  grown  up 
as  a  result  of  an  effort  which  courts 
always    make   to    arrive   at   the   real 
intention   of   the   testator.     Some   ot 
the  cases   appear   to   go   to   extreme 
lengths    in    the    application    of    this 
doctrine,    and    seem    to    defeat    the 
very   intention    at   which    they   were 
seeking  to  arrive.     The  doctrine,  as 
we  understand  it  and  are  willing  to 
apply  it,  is  this :     The  mere  fact  that 
the    testator    intended    to    make    a 
new  will,  or  made  one  which  failed 
of    effect,    will   not   alone,    in   every 
case,      prevent     a     cancellation     or 
obliteration   of   a   will   from    operat- 
ing as   a    revocation.     If   it   is   clear 
that   the   cancellation   and   the   mak- 
ing of  the  new   will  were  parts   of 
one   scheme,    and   the   revocation   of 
the   old   will   was   so   related  to  the 
making    of    the    new    as    to    be    de- 
pendent   upon    it,    then    if    the_  new 
will  be  not  made,  or  if  made  is  in- 
valid, the  old  will,  though  canceled, 
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it  will  be  applied  whenever  the  surrounding  circumstances  show 
that  in  this  way  the  real  intention  of  the  testator  can  best  be  car- 
ried out.'^ 

IX.  ALTERATIONS. 

1.  Presumptions.  —  A.  Old  Rule.  —  Many  of  the  older  cases 
recognize  a  weak^^  presumption  to  the  effect  that  an  alteration  in 
a  will  was  made  subsequently  to  its  execution,^^  on  the  ground  that 
a  testator  could  revoke  or  alter  his  will  at  any  time  and  that  there 


should  be  given  effect,  if  its  con- 
tents can  be  ascertained  in  anv 
legal  way.  But  if  the  old  will  is 
once  revoked.  —  if  the  act  of  revo- 
cation is  completed,  —  as  if  the  will 
be  totally  destroyed  by  burning  and 
the  like,  or  if  any  other  act  is  done 
which  evidences  an  unmistakable 
intention  to  revoke,  though  the  will 
be  not  totally  destroyed,  the  fact 
that  the  testator  intended  to  make 
a  new  will,  or  made  one  which  can- 
not take  effect,  counts  for  nothing." 
Mclntyre  v.  Alclntyre,  120  Ga.  67, 
47    S.    E.    501. 

25.  In  the  Goods  of  iMcCabe,  42 
L.  J.,  P.  79,  h.  R.  3  P.  94,  29  L.  T. 
249 ;  Estate  of  Olmsted,  122  Cal. 
224,  54  Pac.  745 ;  Wolke  v.  Bollin- 
ger,  62   111.   368. 

Declarations   Admissible Where 

the  issue  was  one  of  dependent 
relative  revocation,  the  declarations 
of  the  testator  made  at  the  time 
when  he  destroyed  his  will  were 
held  admissible  to  show  that  the 
revocation  was  conditional  upon  the 
execution  of  a  subsequent  will. 
Powell  V.  Powell,  35  L.  J.,  P.  100, 
L.  R.  I  P.  209,  14  L.  T.  800.  But 
where  such  declarations  were  made 
later  in  the  day.  this  fact  was  held 
not  to  be  sufficiently  made  out.  In 
the  Goods  of  Weston,  38  L.  J.,  P. 
53,  L.  R.  I  P.  633.  20  L.  T.  330. 

26.  In  the  Goods  of  Duffy,  Ir. 
R.  5  Eq.  506. 

"  A  will  contained  several  unat- 
tested interlineations,  most  of  them 
of  single  words,  each  of  which  was 
required  to  complete  the  sentence 
to  which  it  belonged.  They  were  ap- 
parently written  with  the  same  ink 
and  at  the  same  time  as  the  rest  of 
the  will,  but  at  the  time  of  execu- 
tion the  body  of  the  will  was  cov- 
ered up  by  the  testatrix,  so  that  the 
witnesses    could    not    gee    whether 
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the  interlineations  were  there  or 
not.  The  court  held  that  it  was 
not  bound  to  'presume  that  these 
interlineations  were  made  after  exe- 
cution, and  included  them  in  the 
probate."  In  the  Goods  of  Cadge, 
37  L.   J..   P.    15,  L.   R.   I   P.  543,   17 

L      T      A&A 

'27.  '  Greville  v.  Tylee.  7  Moore  P. 
C.  320,  13  Eng.  Reprint  904;  }iIoore 
z'.  Aloore,  Ir.  R.  6  Eq.  166;  Doe  r. 
Palmer,  16  Q.  B.  747.  20  L.  J.,  Q. 
B.  367,  15  jur.  836,  16  Ad.  &  Bl. 
747,  71  E.  C.  L.  747;  Elome  of  the 
Aged  z'.  Bantz.  107  Md.  543,  69  Atl. 
376;  In  the  Goods  of  H'orsford  44 
L.  J.,  P.  9,  L.  R.  3  P.  211,  31  L.  T. 
553;  Toebbe  v.  Williams,  80  Ky. 
661. 

Unnoted  Alterations "  The  com- 
mon practice  to  note  at  the  foot  of 
a  will  about  to  be  executed  any 
alteration,  in  such  a  manner  as  that 
the  execution  by  the  testator  and 
the  attestation  by  the  witnesses  may 
include  and  recognize  them  as 
theretofore  made,  will,  I  think,  jus- 
tify a  presumption  that  unnoted  and 
unattested  alterations  were  made 
after  execution.  So  I  shall  assume, 
without  deciding,  that  upon  the  pro- 
duction of  the  paper  in  dispute  be- 
fore the  court,  with  a  plainly  appar- 
ent alteration,  a  presumption  was 
at  once  raised  that  such  alteration 
had  been  made  by  ^liss  Ward  after 
its  execution."  Ward  v.  Wilcox,  64 
N.  J.  Eq.  303,  51  Atl.  1094.  aHHnncd, 
65  N.  J.  Eq.  397,  54  Atl.   1125. 

Interlineations.  _  A  distinction 
has  been  taken  between  interlinea- 
tions and  alterations  in  a  will  since 
interlineations  are  generally  used 
merely  to  complete  an  imperfect 
sentence,  and  therefore  there  is  less 
reason  for  indulging  the  inference 
that  they  were  made  after  the  exe- 
cution    of    the    instrument,    /)}    re 
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was  a  presumption  against  its  fraudulent  alteration.'^  Upon  the 
other  hand  sotL  caset  held  that  where  the  alteration  was  fair  upon 
U  face-  the  presumption  was  that  it  was  innocent  y  made  at  a 
me  when  it  could  Je  effect^  and  that  the  burden  of  r.-ovn|  tha 
the  alteration  was  made  subsequent  to  execution  of  the  will  N^as 
upon  the  contestant.^^ 


Goods  of  Cadge,  37  L-  J-  ?•   ^5  L- 
R.  I  P.  543,  17  h.  T.  484. 

28.     "  By  the  provisions  of  section 
21  of  the  English  wills  act   (i  Vict, 
c   26),  it  is  provided  that  no  obliter- 
ations, interlineation,  or  other  alter- 
ation made  in  any  will  after  execu- 
tion shall  have  and  effect,  except  so 
far  as  the  words  or  effect  of  the  will 
before    such   alteration   shall   not   be 
apparent,  unless  such  alteration  shall 
be    executed    in    like    manner    as    is 
required    for    the    execution    of    the 
will-  and  the  manner  in  which  this 
may'  be     done     is     particularly     set 
forth    in    that    section.        In    cases 
arising   upon    wills    made   before    as 
well   as   after   the    adoption    of   that 
act,    the    English    courts    held    that, 
where   alterations    are   apparent   up- 
on the  face  of  the  will,  the  presump- 
tion  is   that    they   were   made   after 
execution.       A    distinction    is   made 
between    such    alterations    in    wills 
and    in    other     documents,     on     the 
ground    that    an    alteration    of     the 
latter  after  execution  involves  either 
fraud  or  crime,  and  no  presumption 
of  either  can  be  made,  while  a  tes- 
tator may  alter  his  will  at  his  pleas- 
ure without  committing  either  fraud 
or  crime.     Shallcross  v.   Palmer,    it» 
Q     B     747;    Cooper    v.    Bockett,    4 
Moore  P.  C.  419;  GreviUe  v.  Tylee, 
7  Moore  P.  C.  320;  Tatum  "j.  Cato- 
more,  16  Q.  B.  745-"     Ward  v.  Wd- 
cox,  64  N.  J.  Eq.  303,  SI   Atl.  1095, 
aMrmed,  65   N.  J.   Eq.   397,   54  Atl. 

^^29.  Attention  Not  Fair  Upon  Its 
Face.  — /n  re  Dwyer's  will,  29  Misc. 
382,  61  N.  Y.  Supp.  903- 

30.  "The  rule  as  to  an  alteration 
or  an  erasure  in  the  will  is,  I  think, 
that  if  it  is  material,  and  if  there 
are  any  suspicious  or  doubtful  cir- 
cumstances growing  out  of  the 
mode  of  the  alteration,  the  ink  m 
which  it  was  made,  and  that  it  was 
not  noted  at  the  bottom,  then  the 
presumption  is  that  it  was_  made 
after     execution;    but     it     is     for 


the   court  to   decide   whether,   under 
all   the   circumstances,    it   was   made 
before      or      after.        Crossman      v. 
Grossman,  95  N.  Y.  145;  ^'»  ''^  <-\V 
ver's  Estate,  3  Misc.  Rep.  567,  23  N- 
Y.   Supp.  753;   /"   re   Barbers  Will, 
02    Hun   489,    27    N.    Y.    Supp.    235- 
If     however,    the    alteration    is    tair 
upon    the    face    of    the    instrument, 
there    would    seem    to    be    no    pre- 
sumption   that    it    was    made    after 
execution,    although    it    be    entirely 
unexplained.     Crossman     v.     Cross- 
man,   supra:   In   re   Voorhees    Will, 
6    Dem.     Sur.     162;     In    re    Wood 
(Sur.)    N.     Y.     Supp.    157.      Ij^   If 
Dwyer's  Will,   29   Misc.   382,  61   N. 
Y.   Supp.  903-  ^, 

"  Clearly,    in    ordinary    cases,    the 
alteration  ought  not  to  raise  a  pre- 
sumption   against     the     instrument, 
because    the    law     never     presumes 
wrong.     The     question     as     to    the 
time  of  the  alteration  is,  in  the  last 
instance,    one    for    the    jury,     it    is, 
like  any   other   fact   m  the  case,   to 
be   settled  by  the  trier  or  triers  of 
the  facts.     Generally  the  instrument 
should    be    given    in    evidence,  _  and 
in  a  jury  case  should  go  to  the  jury, 
upon    ordinary    proof    of    its    execu- 
tion, leaving  the  parties  to  such  ex- 
planatory  evidence   of   the   alteration 
as    they    may    choose    to    otfer.     11 
there    is    neither    intrinsic    nor    ex- 
trinsic evidence  as  to   when  the  al- 
teration was  made,  it  is  to  be  pre- 
sumed,   if    any   presumption   is    said 
to    exist,    that    the     alteration     was 
made  before  or  at  the  time  of   the 
execution       of       the       instrument 
Scott  V.  Thrall    (Kan.)  95  Pac  563. 
31.    In   re  Barber  s  Will,  92  Hun 
480,  37  N.  Y.  Supp.  235. 

Where  the  will  propounded  has 
the  names  of  the  testator  and  two  ot 
the  three  subscribing  witnesses  torn 
off,  the  mutilation  must  be  ac- 
counted for  by  the  proponent.  Bar- 
ker V.  Bell,  49  Ala.  284. 

Where  a  will  is  offered  for  pro- 
bate with  the   signature   of  the  tes- 
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B.  Mode;rn  Rule.  —  There  is  a  marked  tendency  at  the  present 
time  to  repudiate  all  presumptions  and  treat  the  question  as  a  sim- 
ple question  of  fact^'  with  the  burden  of  proof  upon  the  proponent 
to  show  that  the  instrument  as  presented  is  the  same  and  is  in  the 
same  condition  as  when  executed.^^ 

2.  Admissibility  of  Evidence.  —  A.  In  General.  —  Both  intrin- 
sic and  extrinsic  evidence  may  be  considered  to  determine  at  what 
time  alterations  in  a  will  were  made.^* 

B.  Declarations.  —  Declarations  of  the  testator  made  prior  to 
the  execution  of  his  will  are  admissible  to  aid  in  determining 
whether    alterations    were   made    before   or    after    its    execution ,^-''' 


tator  obliterated,  the  burden  of 
proof  is  upon  the  proponent  to  show 
the  cause  and  manner  of  the  obhter- 
ation.  Baptist  Church  v.  Rob- 
barts,  2   Pa.    St.    no. 

32.  O'Connell  v.  Dow,  182  Mass. 
541,  66  N.  E.  788;  Van  Buren  v. 
Cockburn.  14  Barb.  (N.  Y.)  118; 
Wilton  v.  Humphreys,  176  Mass. 
253,  57  N.  E.  374;  Ely  v.  Ely,  6 
Gray  (Mass.)  439;  Webster  v. 
Yorty,  194  III.  408,  62  N.  E.  907- 
See  Ward  f.  Wilcox,  64  N.  J.  Eq. 
303,  51  Atl.  1094,  aihrmed,  65  N.  J. 
Eq.  397,  54  Atl.   1125. 

33.  Kule    Stated ^  "  '  It   used    to 

be  sometimes  said  that  an  alteration 
(i.  e.,  by  erasure  or  interlineation), 
if  apparent  on  the  face  of  an  instru- 
ment, placed  on  the  offering  party 
the  burden  of  explanation  by  evi- 
dence. It  was  also  (but  inconsis- 
tently) said  by  some  one  that  tne 
alteration  was  to  be  presumed  in- 
nocent —  i.  e.,  made  before  execu- 
tion—  unless  particular  circum- 
stances of  suspicion  were  apparent. 
For  wills,  again,  it  was  sometimes 
maintained  that  by  exception  alter- 
ations should  be  presumed  to  have 
been  made  after  execution.  But  the 
modern  tendency  is  to  avoid  stat- 
ing the  problem  in  the  form  of  such 
rules  with  exceptions,  and,  in  par- 
ticular, to  abandon  the  so-called  pre- 
sumption against  fraud  and  in  favor 
of  innocence,  by  which  the  altera- 
tion of  a  deed  is  presumed  to  have 
been  made  before  execution ;  and 
to  raise  no  genuine  presumption  in 
that  regard.  The  first  burden 
would  thus  be  determined  by  the 
pleadings ;  and  the  question  would 
usually  gfo  to  the  jury,  upon  all  the 
evidence,    whether   the    party    claim- 
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ing  a  specific  tenor  for  the  docu- 
ment has  proved  his  case,  although 
the  second  burden  —  i.  e.,  of  pro- 
ducing evidence  —  might  be  shifted 
by  particular  circumstances,  under 
the  ruling  of  the  judge  as  to  a  suf- 
ficiency of  evidence  or  a  presump- 
tion.' 4  Wigmore  on  Evidence,  3569, 
§2525;'  Scott  V.  Thrall  (Kan.), 
95    Pac.    563. 

34.  Moore  v.  Moore,  Ir.  R.  6  Eq. 
166;  Wilton  V.  Humphreys.  176 
Mass.  253.  57  N.  E.  374;  VanBuren 
V.  Cockburn,   14  Barb.    (N.  Y.)    118. 

Intrinsic  Evidence —  Van  Buren 
r.   Cockburn,  14  Barb.    (N.  Y.)    118. 

Appearance  of  Will Webster  v. 

Yorty,   194  111.  408,  62  N.  E.  907. 

Dates  Attached  to  Alterations. 
In  the  Goods  of  Adamson,  L.  R.  3 
P.  233. 

Alteration  Should  Be  Noted  in 
Attestation  Clause.  —  Hesterberg  v. 
Clark,  166  111.  241.  46  N.  E.  734,  57 
Am.  St.  Rep.  135.  And  see  Cross- 
man  V.  Grossman,  95  N.  Y.  145 
(noting  alteration  shifts  burden  of 
proof). 

Alteration  of  Will  Prior  to  Re- 
publication by  Codicil —  Although 
a  will  as  originally  executed  may 
have  been  altered  by  the  testator 
after  that  execution,  yet  if  repub- 
lished by  codicil  by  being  referred 
to  therein  and  annexed  thereto  it 
is  made  valid  thereby  and  it  may 
be  proved  by  extrinsic  evidence  that 
the  alteration  was  made  before  the 
codicil.  Burge  v.  Hamilton,  72  Ga. 
568. 

35.  Moore  v.  Moore.  Ir.  R.  6 
Eq.  166;  Doe  V.  Palmer,  16  Q.  B. 
747.  20  L.  J..  Q.  B.  367,  15  J"r.  836. 
16  Ad.  &  Bl.  747,  71  E.  C.  L.  747- 

Evidence    Too    Remote.  — "  If    an 
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though    declarations    made    subsequently    have    been    held    inad- 
missible.^^ 

3.  Apparent  Alterations.  —  Under  a  statute  which  provides  that 
an  attempted  alteration  shall  be  of  no  effect  if  the  original  words 
are  apparent,  artificial  methods  of  rendering  the  words  legible  can- 
not be  resorted  to,  where  they  would  alter  the  face  and  appearance 
of  the  instrument." 

X.  REPUBLICATION. 

1.  In  General.  —  Republication  of  a  will  may  be  made  and  proved 
by  parol  evidence, ^^  and  it  has  been  held  that  the  same  evidence  is 
required  to  establish  a  republication  that  is  required  to  prove  a 
publication.^^ 

2.  By  Codicil.  —  Proof  of  the  execution  of  a  codicil  which  repub- 
lishes a  will  is  sufficient  proof  of  the  execution  of  the  will,'*'^  the 
only  question  in  these  cases  being  whether  the  codicil  refers  to  the 
particular  will  in  question.*^ 


ofifer  is  in  substance  to  show  by  a 
previous  declaration  of  the  testator 
in  regard  to  the  disposition  of  his 
property  by  a  will  then  existing, 
that  he  understood  the  will  in  a  way 
which  would  make  it  improbable 
that  he  would  refer  to  it  as  he  did 
in  the  codicil  as  it  was  finally  writ- 
ten, the  judge,  in  the  exercise  of 
his  discretion,  may  well  hold,  in 
view  of  other  facts,  that  the  evi- 
dence is  too  remote."  Wilton  v. 
Humphreys,  176  Mass.  253,  57  N. 
E.  374- 

36.  Doe  V.  Palmer,  16  Q.  B.  747, 
20  L.  J.,  Q.  B.  367,  IS  Jur.  836,  16 
Ad.  &  Bl.  747,  71  E.  C.  L.  747. 

37.  In  the  Goods  of  Horsford, 
44  E.  J.,  P.  g,  L.  R.  3  P.  211,  31 
L.  T.  553. 

If  experts  using  magnifying 
glasses  can  decipher  the  words 
erased,  or  can  by  holding  a  paper  to 
the  light  read  the  words  over  which 
pasters  are  placed,  this  is  sufficient 
and  it  will  be  held  that  such  words 
are  apparent  on  the  face  of  the  in- 
strument itself.  Finch  v.  Combe. 
63  L.  J.,  P.  113,  (1894)  P.  191,  6 
R.  545.  70  L.  T.  695. 

Removing  Pasters.  _  Where  words 
are  obliterated  by  having  paper 
pasted  over  them,  it  was  held  that 
the  court  could  not  remove  the 
pasted  paper  in  order  to  read  the 
words.     In  the  Goods  of  Horsford, 


44  L.  J.,   P.  9.  L.   R.  3   P.   211,  31 
L.  T.  553. 

38.  "  That  there  may  be  parol  re- 
publication of  a  will  since  the  act 
of  1833  was  decided  in  Campbell  t. 
Jameson,  6  Barr.  498."  In  re  Smith's 
Will.  9  Phila.   CPa.)   362. 

Declarations  of  Testator  Admissi- 
ble—  Wallace  v.  Blair,  i  Grant  Cas. 
(Pa.)    75. 

In  the  case  of  Battle  v.  Speight, 
32  N.  C.  (10  Ired.  L.)  459,  the 
court  expresses  a  doubt  as  to 
whether  a  republication  of  the  will 
can  be  proved  by  parol  evidence  of 
the  declarations  of  the  testator 
merely,  and  says  that  in  all  events 
the  evidence  in  such  a  case  must  be 
clear  and  undisputed. 

39.  Musser  v.  Curry,  3  Wash. 
C.   C.  481,    17  Fed.    Cas.   No.   9,973. 

The  proof  of  a  written  republica- 
tion of  a  will  must  be  the  same  as 
the  proof  required  to  establish  the 
will.  In  re  Smith's  Will,  9  Phila. 
362. 

40.  Hubbard's  Estate  v.  Hubbard, 
99  111.  App.  555,  affinned,  198  111. 
621,  64  N.  E.  1038;  Hobart  v.  Ho- 
bart,  154  111.  610,  39  N.  E.  581,  45 
Am.  St.  Rep.  151 ;  Hill  v.  Kehr,  228 
111.  204.  81  N.  E.  848. 

41.  The  fact  that  a  codicil  is 
written  upon  the  same  piece  of  pa- 
per as  a  purported  will  and  that  no 
other  will  is  produced  may  be  con- 
sidered   as    tending    to    identify    the 
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XI.  REVIVAL. 

1.  At  Common  Law.  —  The  destruction  of  a  will  at  common  law 
raised  the  conclusive  presumption  that  a  former  undestroyed  will 
was  intended  to  be  revived.*-  This  was  not  the  rule  of  the  eccle- 
siastical courts*^  nor  is  it  the  rule  in  England  at  the  present 
time,**  though  it  is  still  sometimes  applied  in  the  courts  of  the 
United  States.*^ 

2.  Modern  Rule.  —  As  a  general  rule,  the  question  of  revival  is 
today  regarded  as  a  question  of  fact,*''  free  from  presumptions,*'^ 
to  solve  which  parol  evidence  of  the  surrounding  circumstances  is 
admissible.*^ 

XIL  INCORPORATION  BY  REFERENCE. 

1.  Burden  of  Proof.  —  The*  burden  is  upon  the  person  seeking 
to  incorporate  a  writing  to  show  that  it  was  in  existence  at  the  date 
of  the  will.*» 

2.  Parol  Evidence.  —  A.  To   Identify.  —  The   reference   in   the 


purported  will  as  the  one  referred 
to  by  the  codicil.  In  re  Plumel's 
Estate,    151    Cal.   77,  90   Pac.    192. 

Where  the  term  "  my  will "  was 
used  in  a  codicil  and  it  did  not  ap- 
pear but  that  there  was  only  one 
testamentary  writing  of  the  decedent 
in  existence  at  the  time,  the  publi- 
cation of  the  codicil  operates  as  a 
republication  of  the  will ;  and  so  far 
as  the  formalities  of  the  execution 
of  the  will  are  concerned  they  are 
sufficiently  proved  by  proof  estab- 
lishing that  the  codicil  was  executed 
in  accordance  with  law.  Matter  of 
Nisbet,  5  Dem.  (N.  Y.)  286  (citing 
cases). 

42.  Rudisill's  Exr.  v.  Rodes,  29 
Gratt.  (Va.)  147;  Bates  v.  Hack- 
ing, 28  R.  I.  523.  68  Atl.  622 
14  L.  R.  A.  (N.  S.)  937 
(adopting  the  common  law  rule  and 
containing  an  exhaustive  citation 
and    discussion    of    the   authorities). 

43.  Moore  v.  Moore,  i  Phill.  406, 
4   Eng.    Ecc.    123. 

44.  Wood  V.  Wood,  L.  R.  i  P. 
&  D.    (Eng.)    309. 

46.  Stetson  v.  Stetson,  200  111. 
601,  66  N.  E.  262,  61  L.  R.  A.  258 
(citing  cases  pro  and  con). 

46.  Colvin  V.  Warford,  20  Md. 
357,  393- 

47.  Williams  v.  Miles,  73  Neb. 
193,  102  N.  W.  482,  105  N.  W.  i8r, 
106  N.  W.  769. 
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48.  Boudinot  v.  Bradford,  2  Dall. 
(U.  S.)  266;  Lawson  V.  Morrison, 
2  Dall.  (U.  S.)  286;  Lane  v.  Hill, 
68  N.  K.  275,  44  Atl.  393,  73  Am. 
St.  Rep.  591 ;  Pickens  v.  Davis,  134 
Mass.  252;  Cheever  v.  North,  106 
Mich.  390,  64  N.  W.  455;  Pickens 
V.  Davis,  134  Mass.  252,  45  Am. 
Rep.  322. 

The  fact  that  the  testator  in  can- 
celing his  last  will  intended  to  re- 
vive the  former  will  which  he  then 
left  uncanceled,  may  be  sufficiently 
proved  by  the  testimony  given  by 
a  single  witness.  Williams  v.  Wil- 
liams,  142  Mass.   515,  8  N.   E.  424. 

Declarations  of  Testator "  It  is 

true,  that  it  may  not  be  proper  to 
prove  the  direct  act  of  cancellation, 
destruction  or  revocation  in  this 
manner.  But  when  there  is  other 
evidence  of  an  act  of  revocation, 
and  when  the  question  of  the  re- 
vival of  an  earlier  will  depends 
upon  the  intention  of  the  testator, 
which  is  to  be  gathered  from  facts 
and  circumstances,  his  declarations, 
showing  such  intention,  whether 
prior,  contemporaneous  or  subse- 
quent, may  be  proved  in  evidence." 
Pickens  v.  Davis,  134  Mass.  252, 
45   Am.   Rep.   322. 

49.  Singleton  v.  Tomlinson,  3 
App.   Cas.    (Eng.)   404. 
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will  to  the  instrument  soug-ht  to  be  incorporated  must  be  so  clear 
and  definite  as  to  of  itself  identify  the  extrinsic  instrument,'"  and 
parol  evidence  is  inadmissible  to  render  certain  an  indefinite  de- 
scription.^^ But  parol  evidence  may  always  be  resorted  to  to  apply 
the  description  used  to  the  extrinsic  instrument.^^ 

B.  To  Prove  Existence.  —  Parol  evidence  is  inadmissible  to 
prove  the  existence  of  the  instrument  sought  to  be  incorporated  at 
the  date  of  the  will.^^ 

XIII.  CONTENTS  OF  WILL. 

The  general  rules  of  best  and  secondary  evidence  apply  to  wills,^* 
and  the  will  itself  is  the  best  evidence  of  its  own  contents.^^ 

XIV.  LOST  WILLS. 
1.  Burden    of   Proof.  —  The    burden    rests    upon    the    proponent 


50.  Bryan's  Appeal,  77  Conn. 
240,  58  Atl.  748,  107  Am.  St.  Rep. 
36,  68  L.  R.  A.  353 ;  Bailey  v.  Bailey, 
52  N.  C.  (7  Jones'  L.)  44;  -^^  '"'-' 
Young's  Estate,  123  Cal.  337,  55  Pac. 

lOII. 

51.  In  re  Young's  Estate,  123  Cal. 
337,  55  Pac.  ion;  Tuttle  v.  Berry - 
man,  94  Ky.  553,  23  S.  W.  345- 

52.  In  re  B  r  e  s  1  e  r  '  s  Estate 
(Alich.),  119  N.  W.  1 104;  In  re 
Shillaber,  74  Cal.  144,  15  Pac.  453, 
5   Am.    St.    Rep.   433. 

In  In  re  Plumel's  Estate,  151  Cal. 
77,  90  Pac.  192,  in  speaking  of  the 
admission  of  parol  evidence  to  in- 
corporate by  reference  another  pa- 
per, the  court  remarked :  "  But  it  is 
to  be  remembered  that  no  reference, 
however  explicit  on  its  face,  can 
identify  a  separate  paper  without 
the  production  of  evidence  to  show 
that  the  particular  paper  offered 
does  correspond  to  the  descriptive 
particulars  named  in  the  will."  The 
court  explains  and  distinguishes  the 
case  of  In  re  Young,  123  Cal.  337. 
55  Pac.  ion.  And  see  also  Brown 
V.   Clark,   77   N.   Y.   369. 

"  The  result  of  the  authorities 
both  before  and  since  the  late  act, 
appears  to  be,  that  when  there  is  a 
reference  in  a  duly-executed  testa- 
mentary instrument  to  another  tes- 
tamentary instrument  by  such  terms 
as  to  make  it  capable  of  identifica- 
tion, it  is  necessarily  a  subject  for 
parol  evidence,  and  that  when  the 


parol  evidence  sufficiently  proves 
that,  in  the  existing  circumstances, 
there  is  no  doubt  as  to  the  instru- 
ment, it  is  no  objection  to  it  that,  by 
possibility,  circumstances  might 
have  existed  in  which  the  instru- 
ment referred  to  could  not  have 
been  identified."  Allen  v.  Maddock, 
2  Moore  P.  C.  427,  14  Eng.  Reprint 

757- 

53.  In  the  Goods  of   Sunderland, 

35  L.  J.,  P.  82,  L.  R.  I  P.  198.'  14  L. 
T.  741,  14  W.  R.  971;  The  Uni- 
versity College  V.  Taylor,  L.  R. 
(1908)    P.  D.   140. 

54.  See  article  "Best  and  Sec- 
ondary Evidence,"  Vol.   II,  p.  271. 

55.  In  re  Jones'  Estate,  130  Iowa 
177,  106  N.  W.  610;  Thomasson  v. 
Driscoll,  13  Ga.  253 ;  McNear  v. 
Roberson,  12  Ind.  App.  87,  39  N.  E. 
896;  Fronty  v.  Wood,  i  Hill  L. 
(S.  C.)    165. 

In  a  will  contest  where  the  de- 
struction of  the  will  last  executed 
has  not  been  proved,  nor  its  ab- 
sence explained,  evidence  relative 
to  its  character  and  contents  is  not 
primary,  but  secondary,  and  inad- 
missible for  the  purpose  of  showing 
revocation  of  a  writing  previously 
executed  and  set  up  as  the  last  will. 
The  best  and  secondary  evidence 
rule  is  especially  applicable  to  the 
cases  of  wills.  Minor  v.  Guthrie, 
9  Ky.  L.  Rep.  113,  4  S.  W.  179. 

Until  the  loss  of  a  revoked  will 
js    shown    testimony    of   a    witness 
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of  a  lost  will  to  prove  its  execution,^^  its  existence  unrevoked  at 
the  time  of  the  testator's  death"  or  its  fraudulent  destruction  prior 
thereto,^*  its  loss  or  accidentaP^  destruction  subsequent  to  his 
death*^*^  and  its  contents.*^^ 

2.  Presumptions.  —  The  presumption  that  a  will  which  is  lost  was 
destroyed  by  the  testator  with  the  intention  of  revoking-  it  has  been 
fully  discussed  in  an  earlier  portion  of  this  article.®^ 

Spoliation. — 'In  cases  in  which  the  will  is  shown  to  have  been 
fraudulently  destroyed  or  withheld,  the  ordinary  presumptions 
against  the  spoliator  of  an  instrument  will  be  indulged.*^^ 

3.  Execution.  —  A.  In  Genkral.  —  Statutory  provisions  relating 
to  the  proof  of  wills  are  commonly  held  to  apply  also  to  wills  which 
cannot  be  produced  in  court,***  and  in  cases  in  which  the  subscribing 
witnesses  are  deceased  their  signatures  must  be  proved  by  persons 
who  saw  them  attached  to  the  wilP^  or  they  must  be  proved  by 


as  to  its  contents  is  inadmissible. 
In  re  Smith's  Will,  6i  Hun  lOi,  15 
N.    Y.    Supp.    425. 

56.  Southworth  z'.  Adams,  11 
Bliss,  256,  22  Fed.  Cas.  No.  13,194; 
In  re  Miller's  Will,  49  Or.  452,  90 
Pac.    1002. 

Upon  the  question  of  the  due 
execution  of  a  lost  instrument  the 
burden  of  proof  is  upon  those  who 
wish  to  propound  it ;  and  the  fact 
that  these  persons  took  no  imme- 
diate steps  and  made  no  inquiry 
during  the  lifetime  of  the  widow 
of  the  decedent  is  a  strong  circum- 
stance to  be  considered.  Harris  v. 
Knight,   IS  P.  D.  170,  16  L.  T.  507. 

57.  California. —  In  re  Johnson's 
Estate,   152  Cal.  778,  93   Pac.    1015. 

Georgia.  —  See  Moseley  v.  Evans, 
72   Ga.   203. 

New  York.  —  In  re  Kennedy's 
Will,  167  N.  Y.  163,  60  N.  E.  442; 
Perry  v.  Perry,  66  Hun  629,  21  N. 
Y.  Supp.  133;  In  re  Barnes'  Will, 
70  App.  Div.  523,  75  N.  Y.  Supp. 
373;  Kahn  v.  Hoes,  14  Misc.  63.  35 
N.  Y.   Supp.  273. 

Ohio.  —  Gibson  v.  Gibson,  6  Ohio 
C.   C.    (N.    S.)   269. 

Washington.  —  In  re  Harris'  Es- 
tate,   10   Wash.    555,    39   Pac.    148. 

58.  In  re  Kennedy's  Will,  167  N. 
Y.   163.  60  N.  E.  442. 

59.  The  mere  proof  of  the  loss 
or  destruction  of  a  will  does  not, 
as  a  matter  of  course,  let  in  the 
party  to  give  secondary  evidence  of 
ics  contents.  He  must  also  show 
tliat  it  v>'as  done  mistakenly  or  acci- 
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dentally  and  must  rebut  every  in- 
ference of  a  fraudulent  design. 
WVckoff  V.  Wyckoff,  16  N.  J.  Eq. 
401. 

60.  In  re  Hedgepeth's  Will  (N. 
C),  63  S.  E.  1025;  In  re  Miller's 
Will,  49  Or.  452,  90  Pac.   1002. 

61.  In  re  Hedgepeth's  Will  (N. 
C),  63  S.  E.  1025;  Southworth  v. 
Adams,  11  Biss.  256,  22  Fed.  Cas. 
No.    13,194. 

62.  See  supra,  VHI,  2,   A. 

63.  See  article  "  Spoliation." 
Vol.  XI. 

In  a  case  where  it  is  alleged  that 
a  will  which  cannot  be  found  wa.. 
fraudulently  suppressed,  it  would  be 
allowable  to  solve  all  doubts  and 
adopt  every  presumption  against  the 
parties  suppressing  the  instrument, 
and  this  might  supply  the  absence 
of  other  proof.  But  in  the  case  of 
a  mere  casual  loss  of  a  will  the 
rules  of  evidence  are  not  relaxed. 
Marston  v.  Marston,  17  N.  H.  503, 
43   Am.   Dec.  611. 

64.  Matter  of  Page,  118  III.  576, 
8  N.   E.  852,  59  Am.   Rep.  395. 

65.  After  testator's  death  his  will 
was  destroyed  but  its  contents  were 
proved  by  two  credible  witnesses, 
and  declarations  of  the  testator  to 
the  effect  that  he  had  made  the  will 
were  given;  but  probate  was  denied 
on  the  ground  of  failure  to  prove 
execution,  since  both  of  the  sub- 
scribing witnesses  were  dead  and 
proof  could  not  be  made  of  their 
handwriting.  In  re  Hal  stead's  Will, 
51   Misc.  542,   loi   N.   Y.   Supp.  971. 


WILLS. 


465 


such     secondary     evidence     as     it     is     possible     to     produce."^ 
B.  Declarations.  —  Declarations  of  the  testator  are  admissible 
to  prove  the  execution  of  a  lost  will." 

C  Sufficiency  of  Evidence.  — The  execution  of  a  lost  will 
must  be  proved  by  as  clear  and  satisfactory  evidence"^  as  though 
the  will  itself  were  produced  in  court,««  except  in  cases  in  which 
there  is  evidence  of  spoliation  or  suppression  by  an  interested  per- 
son ^«  The  same  rules  apply  as  apply  to  other  lost  instruments 
and  the  question  depends  upon  the  facts  of  each  case.^== 


66.  When  owing  to  the  nature  of 
the  case  "direct  proof  of  the  exe- 
cution of  a  will  cannot  be  adduced, 
resort  may  be  had  to  secondary 
evidence,  which,  however,  must  be 
sufficient  to  establish  with  reason- 
able certainty  all  the  facts  which 
must  concur  in  the  valid  execution  of 
a  will."  Tynan  v.  Paschall,  27  Tex. 
286,  84  Am.  Dec.  619. 

"On  no  subject,  perhaps,  are 
statutes  so  strict  in  requiring  a 
writing  executed  and  attested  in 
certain  forms  as  in  the  case  of 
wills,  and,  while  it  is  firmly  estab- 
lished that  a  lost  will  may  be 
proved  of  secondary  evidence,  the 
courts  have  always  required  such 
evidence  to  be  direct,  clear  and  con- 
vincing." Clark  V.  Turner,  50  Neb. 
290,  69  N.  W.  843,  38  L.  R.  A.  433- 
67.    Mann  v.  Balfour,  187  Mo.  290, 

86    S.    W.    103    (in    corroboration). 

Contra,  Grant  v.  Grant,  i  Sandf.  Ch. 

(N   Y  )  235;  In  re  Goods  of  Ripley, 

I  Sw.  &  Tr.  68,  4  J"r-  N.  S    (Eng.) 

342. 

"When  a  person  dying,  leaves  an 
instrument  duly  executed  as  a  will, 
and  intended  to  operate  as  such,— 
and  it  is  afterwards  lost  or  de- 
stroyed, it  is  only  by  other  evidence 
oral  or  written  that  proof  of  it  can 
be  made.  Evidence  of  the  execution 
and  loss  being  made  in  this  case, 
objections  to  the  admission  of  the 
letter  written  by  testatrix  in  which 
she  speaks  of  having  made  her  will 
and  of  those  present  when  she  did 
so,  and  to  oral  testimony  of  its  con- 
tents, cannot  be  sustained."  Conoly 
V.  Gayle,  61  Ala.  116. 

In  the  absence  of  all  proof  that  a 
will  had  ever  been  executed  and 
where  the  .  alleged  will  had  never 
been  seen  W  the  witness,  evidence 
of  the  declarations  of  the  testator  to 
the  effect  that  he  had  executed  a  will 


and  the  statement  of  its  contents  is 
inadmissible.  Clark  v.  Morton  5 
Rawle   (Pa.)   235,  28  Am.  Dec.  667. 

68.     Davenport    v.    Davenport,    67 
N.  J.  Eq.  320,  58  Atl.   535. 

"  The  rule  of  law  applicable  to  the 
decision   of   the   case   upon   the   evi- 
dence is  the  one  stated  by  Chancellor 
Green  in  Wyckoff  v.  Wyckoff  ( 1863 ) 
16  N.  J.  Eq.  401,  and  is   (page  405)  : 
'That   the    will    may   be    established 
upon    satisfactory   proof   of   the    de- 
struction  of  the    instrument   and   ot 
its  contents  and  substance.    Whether 
the  proof  be  by  one  witness  or  by 
manv.  it  must  be  clear,  satisfactory, 
and 'convincing.'     This  rule  was  de- 
clared in  a  case  where  the  execution 
and  the  destruction  of  the  will  were 
not  contested,  and  the  question  was 
as  to  the  proof  of  the  contents;  but 
the    same   principle    is    applicable    as 
well  to  the  points  of  execution  and 
loss  as  of  contents."     Coddington  v. 
Jenner,  57  N.  J.  Eq.  528,  41  Atl.  874- 

69.  Bradshaw  v.  Butler,  30  Ky.  L. 
Rep  1249,  100  S.  W.  837;  Scott  7j. 
Maddox,  113  Ga.  795,  39  S.  E.  Spo; 
In  re  Estate  of  Lasance,  7  Ohio  Dec. 
246,  5  Ohio  N.  P.  20;  Grant  v. 
Grant,  i  Sandf.  Ch.  (N.  Y.)  235. 

70.  hi  re  Lambie's  Estate,  97 
Mich.  49,  56  N.  W.  223;  Anderson 
V.  Irwin,  loi  111.  411. 

It  is  not  legitimate  except  in  cases 
of  spoliation  to  infer  the  due  execu- 
tion of  a  lost  will  from  proof  of 
facts  which,  if  the  will  were  before 
the  court,  would  in  no  way  tend  to 
establish  it.  Tynan  v.  Paschall,  27 
Tex.  286,  84  Am.  Dec.  619. 

71.  Butler?;.  Butler,  5  Har.  (Del.) 
178.  And  see  article  "  Lost  Instru- 
ments," Vol.  Vlll. 

72.  Bauskett  v.  Keitt,  22  S.  C.  187. 

The  execution  of  a  lost  will  is  suf- 
ficiently proved  in  the  absence  of  any 
contradictory  testimony  when  one  of 
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4.  Existence  at  Death  of  Testator.  —  The  existence  of  the  will 
at  the  time  of  the  death  of  the  testator  is  a  fact  which  can  be 
proved  by  any  relevant  evidence."^ 

5.  Loss  or  Destruction.  —  A.  In  General.  —  Any  relevant  evi- 
dence is  admissible  to  show  the  loss  or  destruction  of  the  will.'^* 


the  attesting  witnesses  testifies  that 
he  saw  the  testator  and  the  other  at- 
testing witness,  who  had  since  died, 
sign  an  instrument  which  the  former 
declared  to  be  his  will.  In  re  Har- 
ris' Estate,  10  Wash.  555,  39  Pac.  148. 

"  The  testimony  of  a  subscribing 
witness  to  a  will  alleged  to  have  been 
destroyed  without  the  consent  of  the 
testator  is  insufficient  to  establish  the 
execution  of  the  will  where  the  wit- 
ness is  unable  to  fix  the  year  or  the 
season  of  the  year  in  which  the  will 
was  made,  and  it  appears  that  he  did 
not  read  the  will,  nor  hear  it  read, 
did  not  know  who  was  appointed 
e.xecutor,  and  his  testimony  showed 
that  a  legacy  was  mentioned  in  the 
paper  which  he  witnessed  which  was 
not  in  the  paper  ofifered  for  probate." 
Michell  V.  Low,  213  Pa.  St.  526,  63 
Atl.  246. 

Where  a  witness  to  a  lost  will 
proves  its  attestation  by  three  wit- 
nesses but  cannot  remember  the 
name  of  one  of  them,  this  was  held 
to  be  a  sufficient  prima  facie  case  of 
due  execution.  Dan  v.  Brown,  4 
Cow.  (N.  Y.)  483;  Jackson  v.  Betts, 
6  Cow.   (N.  Y.)  377. 

"  The  only  person  present  at  the 
making  of  a  will  swore  that  it  was 
not  duly  executed.  The  will  was 
afterwards  destroj'ed.  Although  there 
was  reason  to  suspect  that  the  will 
was  duly  executed  notwithstanding 
the  evidence,  the  court  declined  to 
pronounce  on  that  mere  suspicion 
for  a  will  not  in  existence."  Eckers- 
ley  V.  Piatt,  36  L.  J.,  P.  7.  L.  R.  i 
P.  281,  15  L.  T.  327. 

Where  the  subscribing  witnesses  to 
a  lost  will  are  dead,  the  testimony  of 
one  witness  to  the  handwriting  of 
one  of  the  subscribing  witnesses  is 
not  sufficient  to  authorize  the  pro- 
bate of  a  will ;  nor  can  the  insuffi- 
ciency of  such  testimony  be  supplied 
by  proof  of  declarations  made  by  the 
supposed  testator  to  the  effect  that 
he  had  a  will  in  existence  of  import 
similar  to  that  offered.  Tvnan  z: 
Paschall,  27  Tex.  286,  84  Am.  Dec. 
619. 
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73.  "  Evidence  of  decedent's  un- 
changed intention,  or  rather  lack  of 
evidence  of  a  changed  intention,  and 
of  his  physical  disability,  is  circum- 
stantial and  has  some  probative 
force,  but  very  little  where  the  issue 
is  '  existence  of  the  paper  subsequent 
to  the  death '  irrespective  of  inten- 
tion." Gibson  v.  Gibson,  6  Ohio  C. 
C.   (N.  S.)  269. 

On  the  issue  of  whether  a  lost  will 
was  in  existence  at  the  time  of  the 
testatrix's  death,  the  fact  that  a  will 
was  found  in  the  surrogate's  office 
which  corresponded  to  the  will  as 
described  by  the  attesting  witnesses 
is  sufficient  proof  that  it  was  the  will 
of  the  testatrix  and  was  in  existence 
at  her  death.  In  re  Granacher's  Will, 
74  App.  Div.  567,  77  N.  Y.  Supp. 
748,  aifinncd,  174  N.  Y.  504,  66  N. 
E.  1 109. 

Upon  the  issue  of  whether  a  lost 
will  was  in  existence  at  the  time 
of  the  testator's  death,  the  fact  that 
it  was  drawn  up  many  years  before 
and  had  never  been  seen  since,  and 
that  meanwhile  the  testator  had 
drawn  and  destroyed  another  will  is 
strong  evidence  to  show  that  it  was 
not  in  existence.  Keery  v.  Dimon, 
37  N.  Y.  Supp.  92,  72  N.  Y.  St.  125. 

In  New  York.  —  Declarations  of  a 
testator  are  inadmissible  to  prove  the 
existence  of  a  lost  will  at  the  time 
of  his  death,  although  there  is  no 
dispute  as  to  the  execution  or  con- 
tents of  the  will.  In  re  Kennedy's 
Will,  167  N.  Y.  163,  60  N.  E.  442 
(but  see  In  re  Cosgrove's  Will,  31 
]\Iisc.  422.  65  N.  Y.  Supp.  570;  Mat- 
ter  of   Marsh,  45   Hun    107). 

Declarations     of     Heir On     the 

trial  of  an  application  for  the  pro- 
bate of  a  copy  of  an  alleged  lost  will, 
the  declaration  of  an  heir  of  the  de- 
cedent to  the  effect  that  an  original 
will  had  existed  and  that  she  had 
destroyed  the  same  is  not  admissible 
in  favor  of  the  proponent  unless  the 
declarant  be  a  party  to  the  proceed- 
ing. Scott  V.  Maddox,  113  Ga.  795, 
39__S.  E.  500. 

74,  The  destruction  or  the  loss  of 
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B  Search  for  Wili..  —  Diligent  search  must  be  shown  to  have 
been  made  for  the  will  before  secondary  evidence  of  its  contents  is 
admissible,^^  and  the  sufficiency  of  the  proof  of  such  ^search  and 
of  the  loss  of  the  instrument  is  addressed  to  the  court.^«    _  ^ 

6  Contents.  — A.  In  General.  —  Secondary  evidence  is  admis- 
sible to  prove  the  contents  of  a  lost  will"  and  it  is  commonly  held 


a  will  may  be  shown  by  any  evi- 
dence which  would  be  sufficient  to 
satisfy  the  conscience  of  the  jury. 
Scott  V.  Maddox,  113  Ga.  795.  39  .^• 
E  500  (construing  Georgia  Civ. 
Code,  §3289).  And  see  Kitchens  z/. 
Kitchens,  39  Ga.  168,  99^ Am.  Dec. 
453;  Moselv  V.  Carr,  70  Ga.  333- 

Spoliation.  —  Evidence  of  the 
mental  and  physical  condition  of  the 
chief  devisee  under  an  earlier  will  is 
admissible  to  throw  light  upon  his 
opportunity  for  spoliating  a  subse- 
quent will.  Estate  of  Lambie,  97 
Mich.  49,  56  N.  W.  223. 

Hearsay  Inadmissible.  —  Where  it 
is  sought  to  establish  a  lost  will,  evi- 
dence that  the  witness  had  heard  a 
third  person  state  that  she  had  de- 
stroyed the  will  is  not  admissible  to 
account  for  its  "o^-P/o^H^tion  In 
re  Hedgepeth's  Will   (N.  C),  63  S. 

^■75.°^  Jackson  V.  Belts,  6  Cow.  (N. 
Y  )  xii  See  article  "  Best  and  Sec- 
ondary Evidence,"  Vol.  II.  Dan  v. 
Brown.  4  Cow.  (N-  Y.)  483;  Eure 
V.  Pittman,  10  N.  C.  (3  Hawks)  36^. 
"The  testimony  of  a  Probate 
Judge,  in  whose  office  a  will  should 
have  been  deposited,  that  he  had 
seen  the  will  in  his  office,  but  had 
searched  for  it  in  vain,  cannot  au- 
thorize the  introduction  of  parol  evi- 
dence of  its  contents,  and  of  its  hav- 
ing been  proved  and  ordered  to  be 
executed,  where  the  minutes  of  the 
Probate  Court  are  not  produced,  nor 
alleged  to  have  been  mislaid,  lost  or 
destroyed."    Dash  v.  Dosson,  6  Rob. 

Will  AUeged  To  Have  Been  Fraud- 
ulently Destroyed.  —  Where  the  the- 
ory of  a  case  is  that  a  will  was 
fraudulently  destroyed,  proof  of  a 
search  and  failure  to  find  the  will 
is  not  required.  Jones  v.  Casler,  139 
Ind.  382,  38  N.  E.  812,  47  Am.  St. 

Rep.  274.  ^.  -vT    n    /-, 

76.  Eure  v.  Pittman,  10  N.  C.  (3 
Hawks)  364;  McConnell  v.  Wildes, 
153  Mass.  487,  26  N.  E.  III4- 


Degree  of  Proof.  —  Proof  of  the 
loss  of  a  will  being  addressed  ex- 
clusrvely  to  the  court  and  for  the 
satisfaction  of  the  judge,  need  not 
be  as  direct  and  technical  as  is  re- 
quired by  the  general  rules  of  evi- 
dence. Featherly  v.  Waggoner,  n 
Wend.   (N.  Y.)   599-  ^      , 

77.    £ng/a«d.  —  Sugden     v.     Lord 

St.  Leonards,  45  L.  J.,  P-  49,  i  ?• 
D  154,  34  L-  T.  372;  Brown  z/. 
Brown    8   El.    &   Bl.   875.  92   E.    ^. 

L.  876.  ^    .^,     , 

De/awa?T.  —  Dawson   v.    bmith,   3 

Houst.  335-  r   T.  ,    -1    1.     c 

Hatmu.  —  Estate   of   Puhaikala,   5 

Hawaii  10.  ^ 

/Cc»i«c^y.-Muller  i;.  Muller,  108 

Kv    SI  I,  56  S.  W.  802. 

Mas.achusens.  -  Clark  ^.  Wright 
-K  Pick.  66;  Thayer  v.  Kitchen,  200 
Mass.  382,  86  N.  E.  952^ 

Mississippi. -^^^'^'^  V.  Hargreave., 
77  Miss.  892,  28  So.  722. 

Ne-w  Hampshire.  — hanc  v.  HiH, 
68  NH.  275,  44  Atl.  393,  73  Am. 

St.  Rep.  591-       ^      .         ^      ;,    ,, 

Nczv  York.  —  Eventt  v.  Eventt,  41 

Barb.   385;    Featherly   v.  Waggoner, 

II  Wend.  599- 

Qjiio  —In  re  Estate  of  Lasance.  o 
Ohio  N.  P.  20,  7  Ohio  Dec.  246. 

Pennsylvania.  -  Foster  s  Appeal,  87 
Pa.  St.  67,  30  Am    Rep.  340. 

South  Caroltna.-Rceve^  V. 
Reeves,  2  Mill  334;  Legare  v.  Ashe, 

'r'raf-Tynam    v.     Paschal,    27 
Tex.  286,  84  Am.  Dec.  6i9; 

FzVgutia.  —  Smith     v.     Carter,     3 

Rand.   167.  . 

Great  latitude  is  allowed  m  prov- 
ing the  contents  of  a  lost  will ;  thus 
it  is  competent  to  show  that  a  paper 
purporting  to  be  the  will  of  the  tes- 
tator was  publicly  read  at  his  funeral 
in  the  presence  of  the  heirs  at  law 
who  afterwards  asserted  that  their 
ancestor  died  intestate.  Nelson  v. 
Whitfield,  82  N.  C.  46. 
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that  there  are  no  degrees  of  secondary  evidence^^  and  hence  any 
and  all  competent  evidence  may  be  received. 

B.  Persons  Who  Read  the  Wile.  —  One  of  the  most  satisfac- 
tory methods  of  proving  the  contents  of  a  lost  will  is  by  the  testi- 
mony of  a  person  who  has  read  it^*^  or  heard  it  read,*^  or  who  him- 
self prepared  the  will.^^ 

C.  Copies.  —  Another  satisfactory  method  of  proof  is  by  a  copy^- 


On  Appeal,  Record  of  Probate 
Prima  Facie  Evidence   of  Contents. 

Where  a  lost  will  has  been  admitted 
to  probate,  the  record  of  probate  is 
prima  facie  evidence  in  a  future  pro- 
ceeding to  contest  the  validity  of 
such  will,  not  only  of  the  due  attes- 
tation and  execution  of  such  will, 
but  also  of  its  contents ;  and  the 
burden  of  proof  that  it  is  not  in  sub- 
stance the  will  of  the  testator  is 
upon  the  contestant.  Behrens  v. 
Behrens,  47  Ohio  St.  323,  25  N.  E. 
209,  21  Am.  St.  Rep.  820,  citing 
Haynes  v.  Haynes,  33  Ohio  St.  598, 
31  Am.  Rep.  1579;  Mears  v.  Mears, 
15  Ohio  St.  90;  Banning  v.  Banning, 
12  Ohio  St.  437. 

78.  Burls  V.  Burls,  36  L.  J.,  P. 
125,  L.  R.  I  P.  472,  16  L.  T.  677. 

But  See  the  Following  Cases. 
Where  neither  the  alleged  will  nor 
any  copy  is  produced,  parol  evidence 
is  admissible  to  show  its  contents. 
Davenport  v.  Davenport,  67  N.  J. 
Eq.   320,  58  Atl.   535. 

Where  a  will  and  its  record  were 
burned  and  it  appears  that  a  copy 
of  the  will  before  its  destruction  had 
been  sent  by  mail  to  the  party  desir- 
ing to  use  it  in  evidence,  parol  proof 
as  to  the  contents  of  the  will  was 
held  inadmissible  in  the  absence  of 
any  evidence  accounting  for  the  non- 
production  of  the  copy.  Illinois 
Land  &  L.  Co.  v.  Bonner,  75  111.  315. 

79.  Graham    v.    O'Fallon,    3    Mo. 

507- 

Parol  evidence  as  to  the  contents 
of  a  lost  will  not  derived  from  an 
inspection  of  the  written  will  by  the 
witness  or  from  its  actual  operation 
as  allowed  by  those  who  are  inter- 
ested against  it  and  may  be  pre- 
sumed to  have  had  actual  knowledge 
of  its  contents,  is  insufficient.  Chis- 
holm  V.  Ben,  7  B.  Mon.   (Ky.)   408. 

80.  The  contents  of  a  lost  will 
may  be  established  by  the  testimony 
of  witnesses  who  have  heard  it  read 
but  who  have  not  read   it,  the  wit- 
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nesses     themselves    being    illiterate. 
Morris  v.  Swaney,  7  Heisk.   (Tenn.) 

591. 

Where  a  person  has  been  m  pos- 
session for  a  long  length  of  time  and 
it  is  attempted  to  prove  that  he  has 
no  right  to  the  possession  by  estab- 
lishing the  contents  of  a  lost  will, 
testimony  given  by  a  witness,  then 
eighty-five  years  old,  testifying  that 
sixty-eight  years  before  she  had 
heard  the  will  read  and  stating  the 
testamentary  disposition  made  of  the 
property,  is  insufficient  though  ad- 
missible to  establish  the  contents  of 
the  will.  Apperson  v.  Dowdy,  82  Va. 
776,  I   S.  E.   105. 

Knowledge  Derived  From  Decla- 
rations of  Testator —  The  contents 
of  a  lost  will  cannot  be  proved  by 
witnesses  who  derived  their  knowl- 
edge from  the  verbal  declarations  of 
the  testator.  Fuentes  v.  Gaines,  25 
La.  Ann.  85. 

Will  Read  to  Witness  by  Testator. 
Where,  to  prove  the  contents  of  a 
lost  will  it  is  shown  that  the' testator 
read  over  the  will  to  the  witness, 
the  testimony  of  the  witness  is  mere- 
\y  in  effect  equivalent  to  the  testi- 
mony as  to  the  testator's  declara- 
tions, and  while  admissible  in  cor- 
roboration is  not  of  itself  sufficient 
proof  of  the  contents  of  the  instru- 
ment. Clark  V.  Turner,  50  Neb.  290, 
69  N.  W.  843,  38  L.  R.  A.  433. 

81.  Mitchell  v.  Low,  213  Pa.  "St. 
526.   63    Atl.    246. 

Identity  of  Instrument  Must  Be 
Shown — Where  a  will  is  lost,  a 
scrivener  who  drew  it  may  testify 
to  its  contents  where  it  reasonably 
appears  that  the  one  which  he  drew 
was  the  one  lost,  and  this  fact  need 
not  be  established  by  positive  proof. 
Ford   7'.    Feagle,   62   Ind.  61. 

82.  Happy's  Will,  4  Bibb  (Ky.) 
553;  Graham  v.  O'Fallon,  3  Mo. 
507;  ht  re  Lane's  Will.  2  Dana 
(Ky.)  T06;  Spencer  v.  Spencer,  i 
Gall.   622.   22  Fed.   Cas.    No.    13,233. 
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or  draft^"  of  the   last  will,   properly   proved   and   authenticated.*** 

D.  Declarations.  —  The    declarations    of    the    testator    made 

either  before  or  after  the  execution  of  his  will,^^  or  while  executing 

it,^^  are  admissible  in  evidence, ^^  though  probably  only  in  corrob- 


A  copy  of  the  will  made  shortly 
after  the  death  of  the  testator  by 
his  attorney  is  admissible  as  proof 
of  the  contents  of  the  lost  will.  In 
re  Estate  of  Lasance,  7  Ohio  Dec. 
246,   5   Ohio   N.    P.   20. 

83.  Coddington  v.  Jenner,  57  N. 
J.  Eq.  528.  41  Atl.  874,  aMnucd,  60 
N.  J.  Eq.  447.  45  Atl.  1090;  Kerns 
V.    Kerns,   4   Har.    (Del.)    83. 

The  rough  and  original  copy  of 
a  will  preserved  by  the  person  who 
prepared  the  will,  who  saw  the  de- 
ceased execute  and  sign  it  as  one 
of  the  witnesses,  and  proved  by 
him  to  contain  the  same  provisions 
as  the  lost  will  will  be  sufficient 
evidence  of  the  contents  of  such 
lost  will.  Dawson  v.  Smith,  3 
Houst.  (Del.)  335.  See  also  Ewing 
V.  Mclntyre,  141  Mich.  506,  104 
N.   W.   787. 

84.  In  proceedings  to  prove  and 
establish  a  destroyed  will,  proof  that 
the  testator  caused  it  to  be  re- 
corded in  the  recorder's  office  and 
that  the  record  therefrom  is  a  cor- 
rect copy  of  the  original,  with  evi- 
dence given  by  the  attesting  wit- 
nesses that  the  original  was  duly 
executed,  is  sufficient  to  show  that 
the  copy  as  recorded  is  a  true  copy, 
and  it  is  then  admissible  in  evi- 
dence. Fording  v.  Weber,  99  Ind. 
598. 

85.  England.  —  Sugden  v.  Lord 
St.  Leonards,  45  L.  J.,  P-  49-  i  P- 
D.  49,  34  L.  T.  372,  overruling 
Quick  V.  Quick,  3  Sw.  &  Tr.  442, 
33  L.  J.,  P.  146,  10  Jur.  (N.  S.) 
682,  10  L.  T.  619  (questioned  in 
Woodward  v.  Goulstone,  56  L.  J., 
P.  I,  II  App.  Cas.  469)  ;  In  Goods 
of   Ball,   25   L.   R.    Ir.    5S6. 

Canada.  —  Stewart  v.  Walker,  6 
Ont.  L.  495- 

United  States.  —  Southworth  v. 
Adams,  ii  Biss.  256,  22  Fed.  Cas. 
No.    13,194- 

Georgia.  —  Patterson  v.  Hickey. 
32   Ga.    156. 

Illinois.  —  Matter  of  Page.  n8 
111.  576,  8  N.  E.  852,  59  Am.  Rep. 
395. 


Indiana.  —  McDonald  v.  McDon- 
ald,   142   Ind.    55,   41    N.    E.   336. 

Kansa.'i.  — ■  Schnee  v.  Schnee,  61 
Kan.  643,  60   Pac.  738. 

Kentucky.  —  Muller  v.  Muller, 
108   Ky.   511,   56  S.  W.  802. 

Michigan.  —  Estate  of  Lambie, 
97    Mich.    49,    56    N.   W.    223. 

Missouri.  —  Mann  v.  Balfour,  187 
Mo.  290.  86  S.   W.    103. 

Nezv  Icrsey.  —  Davenport  v.  Dav- 
enport. 67  N.  J.  Eq.  320,  58  Atl. 
535 ;  Rusling  v.  Rusling,  36  N.  J. 
Eq.  603. 

Wisconsin. — In  re  Valentine's 
Will,  93  Wis.  45.  67  N.  W.  12. 
Contra,  In  re  Harris'  Estate,  10 
Wash.  555,  39  Pac.  148;  Matter  of 
Ruser,    6    Dem.    (N.    Y.)    31. 

86.  Johnson  v.  Lyford,  L.  R.  I 
P.    D.   546. 

87.  New  Exception  to  Hearsay 
Eule — "  The  question  is  whether 
the  declarations  of  the  testator  can 
be  received  as  secondary  evidence 
of  the  contents  of  the  lost  will.  No 
doubt,  generally  speaking,  where 
secondary  evidence  is  admissible,  if 
oral,  it  must  be  given  on  oath ;  if 
documentary,  it  must  be  verified  on 
oath.  Nevertheless,  the  declarations 
of  deceased  persons  are  in  several 
instances  admitted  as  exceptions  to 
the  general  rule ;  where  such  per- 
sons have  had  peculiar  means  of 
knowledge  and  may  be  supposed  to 
have  been  without  motive  to  speak 
otherwise  than  according  to  the 
truth.  It  is  obvious  that  a  man 
who  has  made  his  will  stands  pre- 
eminently in  that  position.  He 
must  be  taken  to  know  the  contents 
of  the  instrument  he  has  executed. 
If  he  speaks  of  its  provisions,  he 
can  have  no  motive  for  misrepre- 
senting them,  except  in  the  rare 
instances  in  which  a  testator  may 
have  the  intention  of  misleading  by 
his  statements  respecting  the  will. 
Generally  speaking,  statements  of 
this  kind  are  honestly  made,  and 
this  class  of  evidence  may  be  put 
on  the  same  footing  with  the  dec- 
larations   of   members    of    a    family 
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oration  of  other  evidence  tending  to  show  the  contents  of  the  will.^^ 

E.  Proof  of  Part  of  Contents.  —  Where  it  is  impossible  to 
prove  the  entire  contents  of  a  lost  will,  that  portion  which  is  proved 
may  be  admitted  to  probate^^  where  there  is  nothing  to  indicate 
that  the  part  which  cannot  be  proved  would  in  any  way  limit  or 
qualify  that  part  which  is  proved.^^ 

F.  Wfight  and  Sufficiency.  —  a.  In  General.  —  The  precise 
language  or  terms  used  in  a  will  need  not  be  shown,^^  but  clear, 
satisfactory  and  conclusive  evidence  of  the  substance  of  its  con- 
tents is  required,^2  though  proof  beyond  a  reasonable  doubt  is  not 


in  matters  of  pedigree,  evidence  not 
always  to  be  relied  on,  yet  suffici- 
ently so  to  make  it  worth  admit- 
ting, leaving  its  effect  to  be  judged 
of  by  those  who  have  to  decide  the 
case."  Sugden  7>.  Lord  St.  Leon- 
ards, 45  L.  J.,  P.  49,  I  P.  D-  154, 
34  L.  T.  372.  See  also  Lane  v. 
Hill,  68  N.  H.  275,  44  Atl.  393-  73 
Am.    St.   Rep.    SQi. 

Lost  Will  Relied  Upon  To  Estab- 
lish Interest  of  Contents.  —  "If  the 
declarations  of  the  testator  are  le- 
gitimate evidence  to  prove  the  con- 
tents in  a  proceeding  to  have_  a 
lost  will  admitted  to  probate,  which 
the  authorities,  we  think,  seem  to 
fully  authorize  and  support,  in  rea- 
son they  must  be  equally  so  under 
the  issues  in  the  case  at  bar,  to 
show  the  contents  of  the  lost  will 
in  question,  in  order  that  the  in- 
terest of  the  appellees  in  the  es- 
tate might  appear,  and  the  pre- 
sumption of  revocation  rebutted." 
McDonald  v.  McDonald,  142  Ind. 
55,  41    N.   E.   336. 

88.  Mercer  v.  Mackin,  14  Bush. 
(Ky.)  434;  Williams  v.  Miles,  68 
Neb.  463,  94  N.  W.  705,  96  N.  W. 
151,  no  Am.  St.  Rep.  431,  62  L. 
R.  A.  383 ;  Clark  v.  Turner,  50  Neb. 
290,  69   N.   W.   843. 

In  a  suit  for  the  establishment 
and  probate  of  a  lost  will,  evidence 
of  the  declarations  of  the  testator 
subsequent  to  the  execution  of  the 
will,  with  respect  to  its  contents,  is 
applicable  only  by  way  of  corrobor- 
ation of  other  clear  proof  by  two 
witnesses  of  the  provisions  of  the 
will  as  matters  of  fact  within  their 
knowledge.  Inlow  v.  Hughes,  38 
Ind.  App.  375,  76  N.  E.  763  (con- 
taining a  full  and  exhaustive  dis- 
cussion of  the  authorities). 
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89.  Sugden  v.  Lord  St.  Leon- 
ards, 45  L.  J..  P.  49,  I  P-  D.  154 
34  L.  T.  372;  Skeggs  V.  Horton,  82 
Ala.  352,  2  So.  no;  Burge  v.  Ham- 
ilton, 72  Ga.  568;  Steele  v.  Price, 
5  B.  Men.  (Ky.)  58;  Jackson  v. 
Jackson,  4  Mo.  210;  Dickie  v.  Male- 
chi,  6  Mo.  177,  34  Am.  Dec.  130; 
Dower  v.  Seeds,  28  W?  Va.  113, 
57  Am.  Rep.  646. 

A  revocation  clause  in  a  will 
which  had  been  destroyed  after  the 
testator's  death  by  his  heirs  was 
established  upon  clear  evidence  as 
to  that  clause,  although  the  evi- 
dence as  to  the  contents  of  the  rest 
of  the  will  was  contradictory  and 
therefore  not  sufficient  to  establish 
it.     Vining  v.  Hall,  40  Miss.  83. 

90.  Butler  v.  Butler,  5  Har. 
(Del.)  178;  Tarbell  v.  Forbes,  177 
Mass.   238,   58  N.   E.  873. 

Where  a  devise  in  a  lost  will  was 
of  specific  articles  as  well  as  of  a 
certain  number,  it  cannot  be  es- 
tablished except  where  the  evi- 
dence clearly  establishes  the  spe- 
cific articles,  as  any  other  holding 
would  give  an  interest  substantially 
different  from  that  intended  by  the 
testator.  Steele  v.  Price,  5  B.  Mon. 
(Ky.)    58. 

91.  Jones  v.  Casler,  '  139  Ind. 
382,  38  N.  E.  812,  47  Am.  St.  Rep. 
274;  Anderson  z'.  Irwin,  loi  111. 
411;  Allison  V.  Allison,  7  Dana 
(Ky.)  90;  Tarbell  v.  Forbes,  177 
Mass.  238,  58  N.  E.  873. 

92.  England.  —  Silver  v.  Silver, 
27  L.  T.  N.  S.  766. 

Arkansas.  —  Nunn  v.  Lynch,  73 
Ark.  20,  83  S.  W.  316. 

California.  — •  Estate  of  Kidder,  66 
Cal.  487,  6  Pac.  326. 

Connecticut.  —  Matter  of  John- 
son,  40   Conn.   489. 
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expected      or      required      to      be      made      in      such      a      case.«= 
Contents  of  a  Spoliated  Will  may  be  proved  by  slight  evidence.^* 
b.  Number  of  IVitncsscs. —  One  witness  only  is  required  to  es- 
tablish the  contents  of  a  lost  will.''' 


/ott'fl.  —  McCarn  v.  Rundall,  m 
Iowa  406,  82  N.  W.  924- 

Maryland.  — Rhodes  v.  Vinson, 
9  Gill.  169,  52  Am.  Dec.  685. 

Massachusetts.  —  Davis  v.  Sig- 
onrney,  8  Met.  487. 

Mississippi.  — ymwg  v.  Hall,  40 
Miss.   83. 

New  Jersey.  —  In  re  Willitt's  Es- 
tate. 46  Atl.  519;  WyckofT  V. 
Wvckoff,   16   N.  J.   Eq.  401. 

Tennessee.  — Mc'i^ee.Xy  v.  Pear- 
son (Tenn.  Ch.  App.),  42  S.  W. 
165. 

Proof  of  Revocatory  Words.  —  The 
contents  of  a  lost  will  to  such  an 
extent  as  is  necessary  to  establish 
a  revocation  by  implication  must  be 
clearly  shown.  The  evidence  should 
be  clear,  unequivocal  and  convmc- 
ing,  since  a  construction  of  the 
two,  if  both  were  actually  _  before 
the  court  might  harmonize  in 
whole  or  in  part  what  from  the  re- 
lation of  those  who  speak  from  rec- 
ollection of  matters  more  or  less 
distant  in  point  of  time  would  ap- 
pear inconsistent.  Williams  v. 
Miles,  68  Neb.  463,  94  N.  W.  70S. 
96  N.  W.  151,  no  Am.  St.  Rep. 
431,  62  L.  R.  A.  383. 

Stipulation  of  Counsel  Insufficient. 
Matter     of     Ruser,     6     Dem.      (N. 

Y.)    31. 

Argument      From      Probabilities. 

After  speaking  of  the  rule  that 
courts  are  bound  to  consider  the 
evidence  of  the  contents  of  a  lost 
will  with  great  caution,  the  court 
said :  ''  If  courts  cannot  act  on 
probabilities  when  the  petitioner  is 
putting  his  case  it  would  seem  to 
follow  that  they  cannot  act  on 
probabilities  so  far  as  respondents 
are  concerned.  It  seems  to  us  that 
it  is  no  answer  to  direct  evidence 
that  a  clause  was  in  the  original 
will  to  show  a  fact  from  which  an 
argument  might  be  addressed  to  a 
jury,  that  a  testator  might  proba- 
bly have  done  otherwise  than  the 
direct   evidence    ?howcd."       Tarbell 


V.  Forbes,   i77  Mass.   238,  58  N.  E. 

873. 

93.  Skeggs    V.    Horton,     82     Ala. 

352,,   2   So.    no. 

in  England  proof  beyond  a  rea- 
sonable doubt  seems  to  be  required. 
Woodward  v.  Goulstone,  56  L.  J-  P- 
I,  II  App.  Cas.  469.  15  L^  T.  790; 
Harris  v.  Knight,  15  P-  D.  170,  16 
L.  T.   507. 

94.  ]Mayhood  v.  Mayhood,  Ir.  8 
Eq.  359;  Anderson  v.  Irwin,  loi  111- 
411. 

Degree  of  Proof  of  Fraudulent 
Destruction.  —  In  cases  where  the 
fraudulent  suppression  of  a  will 
allows  proof  of  its  contents  to  be 
made  by  slight  evidence,  the  proof 
of  the  fraudulent  suppression  must 
itself  be  made  out  clearly  and  by 
satisfactory  proof.  Marston  v. 
Marston,  17  N.  H.  503,  43  Am.  Dec. 

611.  ,       , 

95.     England.  — ^ugAen     v.    Lord 

St.  Leonards,  45  L.  J.,  P.  49i,  P-  ^■ 

154.   34   L.   T.    372. 

^/a&flma.  — Skeggs  v.  Horton.  82 
Ala.  352.  2  So.  no;  Jaques  v.  Hor- 
ton. 76   Ala.   238. 

Connecticut.  —  Alatter  of  John- 
son's Will,  40  Conn.  587. 

Georgia. —  Kitchens  v.  Kitchens. 
39  Ga.  168,  99  Am.  Dec.  453;  Scott 
V.  Maddox,  113  Ga.  795,  39  S.  E. 
500.  „ 

//;/»o/.y.  — Matter  of  Page,  118 
111.  576,  8  N.  E.  852.  59  Am.  Rep. 
39t. 

Kentucky.  — -  Baker  v.  Dobyns,  5 
Dana  220;  Steele  v.  Price,  5  B. 
Mon.   58.  ^.        ■ 

Missouri.— 'D\c\i&y  v.  Malechi.  6 
Mo.  177.  34  Am.  Dec.  130;  Graham 
V.  O'Fallow,  3  Mo.  507;  Varnon  v. 
Varnon,    67    Mo.    App.    534- 

Nczo  Jersey.  — VI yckofi  v.  Wyck- 
off,    16   N.   J.   Eq.   401. 

Neiv  For/?.  — Dan  v.  Brown,  4 
Cow.   483.  J 

North  Carolina.  — In  re  Hedge- 
peth's  Will,  63  S.  E.   1025. 

Pcnnsvhania.  —  hQwh    v.     Lewis, 

6  Serg.  &  R.  485. 

Interested     Person     as     Witness. 
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Statutory  Provisions  in  some  states  require  such  proof  to  be  made 
by  two  witnesses,''^  or  one  witness  and  a  correct  copy  of  the  will.^' 
Such  statutes  are  usually  limited  to  proceedings  in  particular 
courts^^  and  require  such  proof  to  be  made  only  of  the  provisions 
of  the  will  which  confer  property  rights.**^  Each  witness  must, 
however,  testify  to  the  substance^  of  a  provision  before  it  can  be 
established  and  their  testimony  must  coincide. ^ 

7.  Order  of  Proof,  —  Ordinarily  the  execution"  and  loss*  of  the 


Where  the  evidence  to  prove  the 
contents  of  a  lost  will  is  given  by 
the  person  who  drew  up  the  will 
and  who  is  the  principal  beneficiary 
under  it,  this  fact  while  requiring 
that  the  court  shall  be  most  careful 
in  accepting  the  evidence  does  not 
require  that  other  evidence  be  given 
where  it  is  consistent  with  all  the 
circumstances.  Stewart  v.  Walker, 
6  Ont.  L.  (Can.)  495.  And  see 
Fallow's  Estate,  214  Pa.  St.  584,  63 
Atl.  889  (testimony  of  interested 
witness    held    insufficient). 

96.  Estate  of  Kidder.  66  Cal. 
d87,  6  Pac.  326  (Code  Civ.  Proc. 
§  1339)  ;  -^w  ^'^  Harris'  Estate,  10 
Wash.  555,  39  Pac.  148  (Code  of 
Proc.  §  879)  ;  Estate  of  Camp,  134 
Cal.  2S3,  66  Pac.  227. 

97.  Indiana.  —  Inlow  v.  Hughes, 
38  Ind.  App.  375,  76  N.  E.  763 ;  Ford- 
ing V.  Weber,  99  Ind.  598;  Jones  v. 
Casler.  139  Ind.  382,  38  N.  E.  812, 
47  Am.   St.  Rep.  274. 

New  York. —  Kahn  z'.  Hoes,  14 
Misc.  63,  35  N.  Y.  Supp.  273  (Code 
of  Civ.  Proc.  §  1865)  ;  In  re  De 
Groot's  Will,  9  N.  Y.  Supp.  471; 
Hatch  V.  Sigman,  i  Dem.  519;  M'- 
Nally  V.  Brown,  5  Redf.  372;  In  re 
Purdy's  Will,  25  Misc.  458,  55  N.  Y. 
Supp.  644,  a-fRrmed,  46  App.  Div.  2)2, 
61  N.  Y.  Supp.  430;  In  re  Barnes' 
Will,  70  App.  Div.  523,  75  N.  Y. 
Supp.  T,j:i ;  Everitt  v.  Everitt,  41 
Barb.  385 ;  In  re  Kennedy's  Will,  167 
N.  Y.   163,  60  N.  E.  442. 

Where  the  attesting  witness  to  a 
lost  will  testifies  to  its  contents  and 
a  copy  is  produced  which  is  shown 
to  have  been  made  from  the  will 
itself,  which  had  been  deposited  in 
the  surrogate's  office,  its  contents 
are  sufficiently  proved.  In  re  Gran- 
acher's  Will,  74  Agpp.  Div.  567,  77 
N.  Y.  Supp.  748,  affirmed,  174  N. 
Y.    504,   66    N.    E.    1 109. 
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98.  In  Harris  v.  Harris,  26  N. 
Y.  433,  it  was  held  that  the  pro- 
visions of  2  Rev.  Stat.,  p.  68,  §  67, 
requiring  two  witnesses  to  establish 
a  lost  will  in  the  court  of  chancery 
related  only  to  that  special  pro- 
ceeding and  did  not  abolish  the 
common  law  form  of  evidence 
which  allowed  proof  of  a  lost  will 
by  a  single  credible  witness  wher- 
ever that  fact  became  necessary  to 
be  established  in  any  other  action. 
See  also  In  re  Kennedy's  Will,  167 
N.  Y.  163,  60  N.  E.  442  (constru- 
ing   Code    §§  1865.   2621). 

99.  Jones  v.  Casler,  139  Ind.  382, 
38  N.  E.  812,  47  Am.  St.  Rep.  274. 

1.  Estate  of  Camp,  134  Cal.  233, 
66  Pac.  227. 

2.  Todd  V.  Rennick,  13  Colo. 
546,  29  Pac.  898;  Buechle's  Estate, 
S  Pa.  Dist.  127,  17  Pa.  Co.  Ct.  449; 
s.  c,  13  Pa.  Dist.  16;  Matter  of 
Ruser,  6  Dem.    (N.   Y.)    31- 

Where  Draft  Is  Proved — ■  Under 
a  statute  providing  that  the  contents 
of  a  lost  will  can  be  established  only 
by  clear  proof  by  two  witnesses,  or 
bv  a  correct  copy  and  the  testimony 
of  one  witness,  where  a  copy  is 
shown  to  be  a  true  copy  by  the  tes- 
timony of  one  witness  and  where  it 
is  shown  to  have  been  copied  by 
the  person  with  whom  it  was  de- 
posited by  the  testator  and  by  his 
direction,  we  do  not  believe  it 
necessary  to  prove  the  e.xact  con- 
tents by  any  other  witness,  but  it 
is  sufficient  if  some  other  witness 
states  in  general  terms  the  pro- 
fusions of  the  instrument.  Fording 
T.  Weber,  99  Ind.  598. 

3.  Michell  v.  Low,  213  Pa.  St. 
526,  63  Atl.  246;  McKenna  v.  Mc- 
Michael,  189  Pa.  St.  440,  42  Atl.  14. 

4.  Conoly  v.  Gayle,  61  Ala.  116; 
Marshall  v.  Marshall,  42  S.  C.  436, 
20  S.  E.  298;  Newell  v.  Homer,  120 
Mass.    277. 
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will  should  be  established  before  secondary  evidence  of  its  contents 
is  admissible,  but  this  rule  is  not  mflexible. 

XV.  MISCELLANEOUS  MATTERS. 

1  Order  of  Proof.  -  While  the  order  of  proof  is  largely  within 
the  discretion  of  the  court.^  an  exception  to  the  general  rule  is  made 
n  mo  t  jurisdictions,  in  will  cases,  in  that  the  proponent  is  required 
toSish  only  a  pri.na  facicc.se  in  the  fi-t  instance  a. d  i s  a  - 
lowed  to  introduce  further  evidence- m  diief  after  the  cont^sta 
hal  replied."  In  a  few  jurisdictions  this  is  not  allowed.  The  con 
testanti  always  requir  d  to  introduce  his  entire  case  in  chief. 


5.    Illinois.  — Vloto    V.    Floto     233 

111    60S.  84   N.   E.   712;    Slingloff  V. 

Brimer,    174   HI-   56i,   5i    N.   E.   772. 

Mao'/a«d.  — Stirling    v.     Stirling. 

64   Md.    138,    149.  21    Atl.  27Z. 

Massachusetts.  —  Nash  v.  Hunt. 
116  Mass.  237,  252. 

M/f/ngan.  —  Eraser  v.  Jenmson, 
42  Mich.  206.  223,  3  N.  W.  882. 

Missouri  — Rankin  v.  Rankin,  61 
Mo.  295. 

Rhode  Island.  —  Hamilton  v. 
Hamilton,    10   R.    I.    538. 

West  Virginia.  — Kerr  v.  hwis- 
ford,  31  W.  Va.  659,  8  S.  E.  493, 
2    L.    R.    A.    668. 

The  order  in  which  contestants 
testify  is  immaterial,  although  when 
the  action  started  there  was  but  one 
contestant  and  the  others  were  sub- 
sequently added.  Murphy  s  Exrs. 
V    Murphy,  23  Ky.  L.  Rep.  1460,  65 

S.  W.    165.  .    ,.    J.       ,• 

A  surrogate  may,  m  his  discretion, 
while  the  hearing  in  a  probate  pro- 
ceeding is  pending,  allow  either 
party  at  any  time  to  offer  further 
evidence  even  though  such  party  had 
rested  his  case.  In  re  Becks  Will, 
39  N.  Y.  Supp.  810. 

Contested  Probate.  —  In  re  McDer- 
mott's   Estate,    148   Cal.   43,  82    Pac. 

6'.  Kentucky.  — 'i^^ing  v.  King.  19 
Ky.  L.  Rep.  868,  42  S.  W.  347", 
Folks  V.   Folks,   107   Ky.   561,  54   >=• 

W.   837. 

Michigan. -Tsiff    v.    Hosmer,     14 
Mich.    309;    Kempsey    v.    McUinnis, 
21    Mich.    123    (full    discussion). 
"  Minnesota.  —  In   re     L  a  y  m  an  '  s 
Will.  "40  Minn.  371,  42  N.  W.  286. 

Mississippi.  —  Sheehan  v.  Kear- 
ney, 21    So.  41. 


Nebraska.  — Sc&hrook  v.  Fedawa, 
30  Neb.  424,  46  N.  W.  650. 

O/j/c.  _  Runyan  v.  Price,  15  Ohio 
St.    I,  86  Am.   Dec.  459- 

West  J'irginia.  —  Kerr  v.  Luns- 
ford,  31  W.  Va.  659,  8  S.  E.  493,  2 
L.  R.  A.  668.  ,        ^  ^„ 

7.  Craig  v.  Southard.  148  HI.  37. 
35  N  E  361 ;  Brown  v.  Ward,  53 
Md.  '376,  388.  36  Am.  Rep.  422; 
King  V.  Gilson,  206  Mo.  264,  104  is. 
W.   52. 

"  In    some    courts    it    is   held    that 
neither  party  is  called  upon  to  pro- 
duce all  his  testimony  in  support  of 
any   allegation   in   issue   until    it   nas 
been  developed  on  the  trial  that  an 
issue  in  the  evidence   is  made  upon 
that    question;    the    view     of     such 
courts  being  that  where  the  burden 
of  proof  of  a  given  allegation  rests 
upon    a    party,    it    is    sufficient    for 
that   party,   in  the   f^rst   instance,   to 
produce    proof    enough    to    make    a 
prima  facie  case,  and  that  he  is  not 
required    to    accumulate    other   testi- 
mony until  evidence  has  been  intro- 
duced    tending     to     contradict     his 
prima    facie    case.    That     rule     has 
not   prevailed   in  the   courts   of  this 
state ;    but    the    more    usual    rule    is. 
that  the  party  upon  whom  the  bur- 
den of  proof  rests  must,  in  the  hrst 
instance,    produce    all    the    proof    he 
proposes   to   offer   in   support   of   his 
allegation;    and   after   his   adversary 
lias   closed    his    proof,   he    may    on  y 
lie  heard   in  adducing  proof  directly 
rebutting    the    proofs    given    by    his 
adversary,   this   question   of   practice 
must,  to  a  greater  or  less  degree  be 
left    to    the    discretion    of    the    court 
trying    the    case."     Mueller   v.    Reb- 

han,   94   111-    142.        ,  .      ^     ,,     ^^^ 
8.     Rankin  v.  Rankin.  61   Mo.  295- 
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2.  Competency  of  Witnesses.  —  A.  Ix  General.  —  The  disquali- 
fications of  interest  which  existed  at  common  law  have  been  largely 
removed  by  statute,  and  the  rules  governing  the  subject  will  be 
found  discussed  elsewhere  in  this  work.^ 

B.  Transactions  With  Deceased  Persons.  —  The  sole  im- 
portant remnant  of  disqualifying  interest  is  to  be  found  in  the  mod- 
ern statutes  dealing  with  transactions  with  deceased  persons.  The 
entire  article  dealing  with  this  subject  should  be  carefully  ex- 
amined.^** 

3.  Admissions.  —  The  admissions  of  one  of  several  legatees  or 
devisees  are  not  competent  evidence  against  the  others,  since  the 
validity  of  the  whole  will  is  in  issue  and  only  such  evidence  can  be 
introduced  to  impeach  it  as  is  competent  against  all  the  parties 
seeking  to  establish  it.^^ 

Admissions  of  a  Sole  Devisee  are  of  course  competent  evidence.^^ 


9.  See  articles  "  Competency,'' 
Vol.  Ill,  p.  211 ;  "Husband  and 
Wife,"  Vol.  VI ;  "  Parties  and 
Persons  Interested  as  Witness- 
es," Vol.  IX,  p.  506. 

10.  See  article  "  Transactions 
With  Deceased  Persons,"  Vol. 
XII,  p.  676. 

Mental  Capacity — The  effect  of 
these  statutes  as  bearing  upon  the 
proof  of  the  mental  capacity  of  a 
testator  will  be  found  treated  at 
page  901   of   the  above   article. 

Execution  and  Contents  of  Will. 
See  page  917   of   same   article. 

11.  Alabama.  —  Roberts  v.  Tra- 
wick,  13  Ala.  61 ;  Taylor  v.  Kelly, 
31  Ala.  59,  68  Am.  Dec.  150;  Wit- 
tick  V.  Traun,  31  Ala.  203;  Blakey's 
Heirs  v.  Blakey's  Exr.,  33  Ala.  611. 

Connecticut.  —  Livingston's  Ap- 
peal, 63  Conn.  68,  26  Atl.  470;  Car- 
penter's Appeal,  74  Conn.  431,  51 
Atl.   126. 

Indiana'.  —  Roller  v.  Kling,  150 
Ind.  159,  49  N.  E.  948;  Hays  v. 
Burkham,  67   Ind.   359. 

Iowa.  —  In  re  Ames,  51  Iowa  596. 
2  N.  W.  408;  Dye  V.  Young,  55 
Iowa  433,  7  N.  W.  687;  Parsons  v. 
Parsons,  66  Iowa  754,  21  N.  W. 
570.   24   N.   W.   564. 

Massachusetts.  —  Shailer  v.  Bum- 
stead,  99  Mass.  112. 

Missouii.  —  Seibert  v.  Hatcher. 
205   Mo.  83,   102   S.  W.  962. 

Nezu  York.  —  Matter  of  Baird, 
47   Hun   77- 

Ohio.  —  Thompson    v.    Thompson, 
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13  Ohio  St.  356;  Seal  v.  Goebel.  li 
Ohio   C.  C.    (N.   S.)   433- 

Pennsylvania.  —  Clark  v.  Morri- 
son, 25  Pa.  St.  453 ;  Nussear  v.  Ar- 
nold, 13  Serg.  &  R.  323;  Transue 
V.  Brown.  31  Pa.  St.  92;  Dotts.z'. 
Fetzer,  9   Pa.   St.  88. 

South  Carolina.  —  Dillard  v.  Dil- 
lard,    2    Strobh.    L.   89. 

Texas.  —  Dennis  z'.  Neal  (Tex. 
Civ.   App.X   71    S.    W.   387. 

Virginia.  —  Whitelaw  v.  White- 
law,  96  Va.   712,   32   S.   E.  458. 

West  Virginia.  —  Forney  v.  Fer- 
rell,  4  W.   Va.   729. 

Admissible  by  Consent The  dec- 
larations and  acts  of  a  proponent 
who  is  not  the  sole  legatee  are  not 
admissible  in  evidence  to  defeat  the 
probate  of  a  will.  If  all  the  other 
legatees  were  contesting  the  will 
or  consenting  to  the  admission  of 
the  testimony  the  rule  would  doubt- 
less be  different.  Blakey's  Heirs  v. 
Blakey's  Exrx..  s^  Ala.  611. 

Where  Interest  of  All  Would  Be 
Subserved.  —  On  the  trial  of  an  issue 
of  dcvisavit  vel  non  between  the 
executor,  who  was  also  the  princi- 
pal legatee,  and  another  legatee,  the 
declarations  or  admissions  of  the 
executor  cannot  be  received  to  in- 
validate the  will  which  makes  pro- 
vision for  himself  and  several  oth- 
ers, even  when  offered  in  connec- 
tion with  proof  that  it  will  be  to 
the  interest  of  all  the  legatees  ex- 
cept the  executor  to  set  it  aside. 
Bunyard    v.    McElroy,    21    Ala.    311. 

12.    The  admissions  of  a  sole  de- 
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4.  Privilege  of  Attorney.  —  The  attorney  who  drew  a  will  may 
testify  to  its  execution^^  or  contents^*  and  such  testimony  is  not 
regarded  as  privileged.  This  result  is  reached  either  upon  the 
ground  of  policy^^  or  upon  an  implied  waiver  of  the  privilege.^^ 

XVI.  ON  APPEAL. 

1.  Nature  of  Appeal.  —  Various  statutory  methods  are  provided 
as  a  means  of  appealing  from  a  decree  of  a  surrogate  admitting  or 
refusing  to  admit  a  will  to  probate.  iSlearly  all  of  them,^^  however, 
treat  the  appeal  as  a  trial  de  novo,  and  allow  the  introduction  of  all 


visee  that  the  will  through  which 
he  claims  has  been  revoked  by  a 
later  will  are  admissible  against  his 
representatives  who  seek  to  probate 
the  earlier  will  and  are  alone  suf- 
ficient, if  believed,  to  establish  the 
fact  of  revocation  if  the  jury  find 
that  the  revoking  will  has  been 
fraudulently  suppressed  or  de- 
stroyed. Matter  of  Lambie,  97 
Mich.   49.   56  N.   W.  223. 

Declarations  of  the  two  propon- 
ents who  seek  to  establish  a  lost 
will,  that  they  did  not  believe  that 
the  deceased  had  left  a  will,  are 
competent  evidence  in  behalf  of  the 
defendants.  Durant  v.  Ashmore, 
2   Rich.    L.    (S.    C.)    184. 

Admissions  of  Heir It  is  admis- 
sible to  prove,  as  against  an  heir 
denying  the  existence  of  a  will, 
that  a  writing  alleged  to  be  such 
was  taken  by  one  of  the  devisees 
in  the  presence  of  the  heir  from  a 
tin  box  containing  other  valuables 
and  read  over  in  the  presence  of 
the  heir.  Nelson  v.  Whitfield,  82 
N.    C.   46. 

Self-Serving  Declarations  Inad- 
missible  Jameson  v.  Hall,  :^7  Md. 

221. 

13.  Coates  v.  Semper,  82  Minn. 
460,  85  N.  W.  217;  /;;  re  Layman's 
Will,  40  Mum.  371,  2>72„  42  N.  W. 
286;  In  re  Downing's  Will,  118 
Wis.   581,  95    N.   W.  876. 

In  New  York  an  attorney  who 
prepares  and  superintends  the  exe- 
cution -of  a  will  is  not  a  competent 
witness  to  testify  to  its  due  exe- 
cution, unless  he  is  also  an  attest- 
ing witness.  In  re  Scars'  Estate, 
33  Misc.  14T,  68  N.  Y.  Suop.  363 
(applying  §  836  of  New  York  Code 
as    modified    by    ch.    295,    laws    of 


1893)  ;  Mason  v.  Williams,  53  Hun 
398,  6  N.  Y.  Supp.  479.  And  see 
article  "  Privileged  Communica- 
tions,"  Vol.   X,   p.   291. 

14.  England.  —  Russell  Z'.  J  a  c  k- 
son,  9  Hare  387.  68  Eng.  Reprint  558. 

Canada.  —  Stewart  v.  Walker,  6 
Out.  L.  495. 

Illinois.  —  Scott  v.  Harris.  113  111. 
447. 

Indiana.  —  Towles  v.  McCurdy,  163 
Ind.  12,  71  N.  E.  129;  Inlow  v. 
Hughes,  38  Ind.  App.  375,  76  N. 
E.  763- 

I  0  zu  a.  —  Denning  v.  Butcher,  91 
Iowa  425,  59  N.  W.  69;  Winters  v. 
Winters.  102  Iowa  53,  71  N.  W.  184. 

Missouri.  —  Graham  z:  O'Fallon,  4 
Mo.  338. 

Attorney  Acting  as  Mere  Scrive- 
ner.—In  Loder  v.  Whelpley,  in  N. 
Y.  239,  18  N.  E.  874,  it  was  said: 
"  A  lawyer,  in  receiving  the  direc  • 
tions  or  instructions  of  one  intending 
to  make  a  will,  is  confided  in  by  rea- 
son of  his  professional  character  as 
a  counselor,  and  he  acts  in  that  ca- 
pacity, although  asking  no  questions, 
and  without  advising  he  docs  noth- 
ing more  than  to  reduce  those  direc- 
tions to  writing.  The  relation,  there- 
fore, between  the  testatrix  and  the 
witness  was  that  of  client  and  attor- 
ney." And  see  article  "  Privileged 
Communications,"  Vol.  X,  p.  247, 
n.  31. 

15.  Doherty  zj.  O'Callaghan,  157 
Mass.  90,  31  N.  E.  726.  34  Am.  St. 
Rep.  258,  17  L.  R.  A.  188. 

16.  See  article  "  Privileged  Com- 
munications," Vol.  X,  p.  318,  nn. 
70,  75. 

17.  In  Delaware  the  superior 
court  trying  an  appeal  from  the 
register  of  wills  is  strictly  an  appel- 
late court  and  docs  not  trv  the  case 
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relevant  evidence  as  on  an  orisrinal  hcaringr.^^     The  same  is  true 


de  novo  or  upon  new  evidence. 
Cummins  v.  Cummins,  i  Marv. 
(Del.)  423,  31  Atl.  816. 

18.  Colorado —  Under  Colorado, 
Gen.  Stats.  §  §  3499  and  3510,  provid- 
ing that,  on  an  appeal  to  the  district 
court  from  an  order  of  the  county 
court  refusing  or  admitting  a  will  to 
probate,  the  proponent  may  support 
the  will  by  any  evidence  that  would 
be  competent  in  the  contest  of  a  will 
instituted  in  the  district  court,  the 
contestant  is  not  confined  on  such 
appeal  to  the  testimony  of  the  sub- 
scribing witnesses,  but  may  offer  any 
competent  testimony.  In  re  D'Av- 
ignon's  Will,  12  Colo.  App.  489,  55 
Pac.  936  (differentiating  the  Illinois 
procedure  under  a  similar  statute). 

Connecticut —  The  superior  court 
on  an  appeal  from  the  probate  of  a 
will  sits  in  the  place  of  a  court  of 
probate  and  can  receive  any  evidence 
on  matters  covered  by  the  reasons  of 
appeal  which  are  or  would  have  been 
relevant  and  competent  on  the  orig- 
inal hearing.  In  re  Vivian's  Appeal, 
74  Conn.  257,  50  Atl.  797. 

Illinois.  —  In  Illinois  on  an  appeal 
from  an  order  denying  probate,  any 
relevant  evidence  is  admissible. 
Webster  v.  Yorty,  194  111.  408,  62  N. 
E.  907;  Thompson  v.  Owen,  174  111. 
229,  51  N.  E.  1046.  45  L.  R.  A.  682; 
In  re  Will  of  Barry,  219  111.  391,  76 
N.  E.  577 ;  Hill  V.  Kehr,  228  111.  204, 
81  N.  E.  848;  Mead  v.  Presbyterian 
Church,  229  111.  526,  82  N.  E.  371 '. 
In  re  Tobin,  196  111.  484,  63  N.  E. 
1021 ;  In  re  Estate  of  Kohley,  200  111. 
189,  65  N.  E.  699.  But  where  the 
order  admitted  the  will  to  probate 
the  only  evidence  which  can  be  con- 
sidered is  that  of  the  subscribing 
witnesses  to  the  will.  Greene  v. 
Hitchcock,  222  111.  216,  78  N.  E. 
614;  Andrews  v.  Black.  43  111.  256; 
Hobart  v.  Hobart,  154  111.  610,  39  N. 
E.  581 ;  Crowley  v.  Crowley,  80 
111.  469. 

New  Jersey — .  On  appeal  from  the 
orphans'  court  the  ordinary  may 
decide  the  question  on  the  evidence 
before  the  jury,  or  on  additional 
proof  taken  in  accordance  with  the 
practice  in  the  prerogative  court. 
Rusling  V.  Rusling,  36  N.  J.  Eq.  603. 
And  see  s.    c.    35    N.    J.    Eq.    120; 
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White  v.  Starr.  47  N.  J.  Eq.  244,  20 
Atl.  875;  Smith  V.  Smith.  48  N.  J. 
Eq.  566.  25  Atl.  II. 

New  York.  —  In  New  York  where 
an  appeal  is  taken  from  an  order  or 
decree  of  the  surrogate  on  the  facts, 
the  supreme  court  has  the  same 
power  to  decide  the  question  of  fact 
that  the  surrogate  had.  In  re  Tut- 
tle's  Will,  123  App.  Div.  167,  108  N. 
Y.  Supp.  133  (applying  Code  of  Civ. 
Proc,  par.  2586). 

Where  a  decree  of  the  surrogate 
admitting  a  will  to  probate  is  ap- 
pealed from,  the  question  is  to  be 
determined  Dy  a  consideration  of  the 
whole  evidence  as  a  de  novo  propo- 
sition ;  and  if  the  mind  of  the  court 
is  in  doubt  it  is  its  duty  to  set  aside 
the  probate  and  direct  a  trial  of  the 
issues.  In  re  Brunor,  21  App.  Div. 
259,  47  N.  Y.  Supp.  681 ;  In  re 
Tompkin's  Will,  69  App.  Div.  474, 
74  N.  Y.  Supp.  1002 ;  In  re  Van 
Houten's  Will.  11  App.  Div.  208,  42 
N.  Y.  Supp.  919. 

The  power  given  by  §  2586  New 
York  Code  of  Civ.  Proc.  to  an  ap- 
pellate court  to  receive  further  testi- 
mony upon  an  appeal  taken  from  the 
decree  of  a  surrogate  should  be 
sparingly  exercised  as  it  practically 
opens  the  case  and  gives  a  new  hear- 
ing on  new  evidence  before  an  ap- 
pellate tribunal.  Matter  of  Han- 
nah, 45  Hun  (N.  Y.)  561.  And  see 
Scribner  v.  Williams,  i  Paige  Ch. 
(N.  Y.)  SSO;  Case  v.  Towle,  8  Paige 
Ch.   (N.  Y.)  479- 

Ohio Proceedings  to  contest  the 

validity  of  a  will  under  the  statute 
are  in  the  nature  of  an  appeal  for 
the  order  of  probate  thereof,  and  all 
material  facts  in  issue  are  to  be 
heard  and  determined  de  novo  as 
though  such  order  of  probate  had 
not  been  made,  except  that  such  or- 
der of  probate  is  prima  facie  evi- 
dence of  the  due  attestation,  execu- 
tion and  validity  of  the  will,  and  the 
burden  of  proof  is  on  the  contest- 
ants to  invalidate  it.  H  a  y  n  e  s  t'. 
Haynes.  22>  Ohio  St.  598,  31  Am. 
Rep.  579. 

Texas —  Trials  on   appeal   from  a 
county  court  are  trials  de  novo,  and 
any  competent  evidence  may  be  ad 
mitted  although  it  was  not  produced 
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where  the  method  employed  is  to  issue  a  bill  out   of  chancery.^^ 

2.  Presumptions  and  Burden  of  Proof.  —  While  there  is  a  pre- 
sumption in  favor  of  the  regularity  of  the  proceedings  in  the  pro- 
bate court,-"  the  general  burden  of  proof  rests  upon  the  proponent  of 
the  will,  on  appeal,-^  though  in  many  jurisdictions,  by  statute,  the 
certificate  of  the  oaths  of  the  subscribing  witnesses--  or  the  order 
admitting  the  will  to  probate-^  are  admissible  in  evidence,  establish 
a  prima  facie  case,  and  shift  the  burden  of  proceeding  with  the  evi- 
dence to  the  contestant.-* 

3.  Certificate  of  Attesting  Witnesses.  —  In  many  states  the  cer- 
tificates of  the  attesting  witnesses  made  under  oath  on  the  probate 
of  a  will,  are  admitted  in  evidence  on  an  appeal  or  contest,  usually 
as  a  result  of  statute,  and  establish  a  prima  facie  case.^^     In  others, 


on  the  hearing  of  the  will  when  it 
was  offered  for  probate.  Kelly  v. 
Settegast,  68  Tex.  13,  2  S.  W.  870. 

19.  Rigg  V.  Wilton,  13  111.  15,  54 
Am.  Dec.  419;  Tate  v.  Tate,  89 
111.  42. 

20.  Franklin  z:  Boone,  39  Tex. 
Civ.  App.  597,  88  S.  W.  262. 

It  will  be  presumed  that  the 
orphans'  court  acted  correctly  un- 
less the  contrary  appears,  and  that  it 
had  sufficient  evidence  to  authorize 
the  allowance  of  the  will.  ]\IcGrews 
V.  McGrews.  i  Stew.  &  P.  (Ala.)  30. 

21.  See  supra,  VII,  i,  B 

On  an  appeal  from  the  decree  of 
a  probate  court  approving  a  will  the 
will  is  to  be  proved  in  the  supreme 
court  as  if  the  question  had  orig- 
inated there,  and  the  proponent  hav- 
ing the  affirmative  has  the  right  to 
open  and  close.  Buckminster  v. 
Perry,  4  Mass.  593. 

22.  See  infra,  XVI,  3. 

23.  See  infra,  XVI,  4- 

24.  Wait  V.  Westfall,  161  Ind. 
648,  665.  68  N.  E.  271 ;  Roller  r. 
Kling,  150  Ind.  159,  163,  49  N.  E. 
948;  Teegarden  t.  Lewis.  145  Ind. 
98,  40  N.  E.  1047,  44  N.  E.  9;  Stein- 
kuehler  v.  Wempner,  169  Ind.  154, 
81  N.  E.  482,  15  L.  R.  A.  (N.  S.) 
673 ;  West  V.  Knoppenberger,  4  Ohio 
C.  C.  (N.  S.)  305. 

The  probate  of  a  will  under  §  2675, 
Burns'  Ann.,  impresses  it  with  prima 
facie  validity  and  it  will  stand  as  a 
valid  instrument  in  the  absence  of 
affirmative  extrinsic  proof  brought 
against  it ;  and  in  an  action  to  con- 
test after  probate  the  plaintiff  very 
logically  and  rightly  has  the  burden 


of  proof.  Morell  v.  Morell,  157  Ind. 
179,  60  N.  E.  1092. 

25.  Alabama.  —  Johnston  v.  Glas- 
cock, 2  Ala.  218. 

Illinois.  —  Johnson  z\  Farrell,  215 
111.  542,  74  N.  E.  760;  Entwistle  v. 
jMeikle,  180  111.  9,  54  N.  E.  217; 
Slingloff  V.  Bruner,  174  111.  561,  51 
N.  E.  772;  Harp  v.  Parr,  168  111. 
459,  48  N.  E.  113;  Baker  v.  Baker, 
202  111.  595,  67  N.  E.  410  (admis- 
sible though  witnesses  have  already 
testified  to  same  effect)  ;  Thompson 
V.  Bennett,  194  111.  57,  62  N.  E.  321  ; 
Keithley  v.  Stafford,  126  111.  507,  18 
N.  E.  740 ;  Rigg  V.  Wilton,  13  111. 
15.  54  Am.  Dec.  419;  Johnson  v. 
Johnson,  187  111.  86,  58  N.  E.  237; 
Hesterberg  v.  Clark,  166  111.  241.  46 
N.  E.  734,  57  Am.  St.  Rep.  135 ;  Wa- 
ters V.  Waters,  222  III.  26,  78  N.  E. 
I ;  Graybeal  v.  Gardner,  146  111.  S37y 
34  N.  E.  528 ;  Holloway  v.  Galloway, 
51  111.  159;  Carpenter  v.  Calvert,  83 
111.  62. 

N  ezv  Jersey.  —  In  re  Beggans' 
Will.  68  N.  J.  Eq.  572,  59  Atl.  874; 
Farley  v.  Farley,  50  N.  J.  Eq.  434, 
26  Atl.  178. 

Where  the  trial  is  de  novo,  the 
written  statements  of  the  subscrib- 
ing witnesses  given  on  the  probate 
of  the  will  are  admissible  in  evidence 
though  they  might  not  be  if  the 
case  were  a  contest.  McConnell  v. 
Keir,  76  Kan.  527,  92  Pac.  540. 

Texas  Rev.  Stat.,  art.  1855.  pro- 
vides that  a  certified  copy  of  the 
record  of  testimony  taken  on  the 
probate  of  a  will  may  be  read  in  evi- 
dence on  the  trial  of  the  same  mat- 
ter in  any  other  court  when  taken 
there    by    appeal     or    fUhorwise.     It 
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however,  they  are  not  admitted .^"^^  at  least  unless  the  absence  of  the 
witnesses  is  satisfactorily  accounted  for.-^ 

4.  Order  Admitting  to  Probate.  —  The  order  admitting  a  will  to 
probate  is  admissible  and  establishes  a  prima  facie  case  by  virtue  of 
statutory  provisions  in  several  states.^^     In  the  absence  of  such  a 


was  held  that  where  a  contest  had 
been  removed  from  the  county  court 
to  the  district  court  the  evidence 
taken  in  the  county  court  was  ad- 
missible, and  although  the  witnesses 
themselves  were  in  court  the 
court  properly  refused  permis- 
sion to  cross-examine  the  witnesses. 
Prather  v.   McClelland,  76  Tex.  57.1. 

13  S.  W.  543-  _     .     .^, 

Original      Affidavits      Admissible. 

Harp  V.  Parr,  168  111.  459,  48  N.  E. 
113;  Potter  V.  Potter,  41  111.  80. 
And  see  Beeks  v.  Odom,  70  Tex. 
183,  7  S.  W.  702. 

Oath  Taken  After  Admission  of 
Will  Certificate  Inadmissible. 
"  Upon  the  face  of  the  record  the 
will  could  not  have  been  admitted 
upon  such  testimony,  because  it  ap- 
peared by  the  certificate  that  the 
oath  was  taken  after  the  will  was 
admitted,  and  it  therefore  did  not 
appear  that  it  was  a  'certificate  of 
the  oath  of  the  witnesses  at  the 
time  of  the  first  probate.'  Propo- 
nents introduced  the  testimony  of 
the  county  clerk  for  the  purpose  of 
explaining  this  discrepancy.  It 
could  not  be  so  explained.  The 
certificate  could  not  be  aided  by  oral 
evidence,  and  the  court  properly  ex- 
cluded it."  Godfrey  r.  Phillips,  209 
111.  584,  71   N.  E.   19- 

Lack  of  Cross-Examination  Imma- 
terial  Beeks    v.    Odom,    70    Tex. 

183.  7  S.  W.  702. 

Admissible  To  Contradict  Witness. 

On  the  trial  in  the  circuit  court 
the  affidavits  subscribed  by  the 
attesting  witnesses  in  the  county 
court  are  admissible  in  evidence  to 
contradict  the  testimony  of  these 
witnesses.  In  re  Will  of  Barry,  210 
111.  391,  76  N.  E.  577- 

26.  In  re  Pledgepeth's  Will  (N. 
C),  63  S.  E.  1025. 

27.  K  e  1 1  e  m  a  n  n  t^.  Metzger.  ? 
Ohio  C.  C.   (N.  S.)   224. 

28.  Kansas —  Kansas  Gen.  Stats. 
1901,  §7958;  Scott  V.  Thrall  (Kan.), 
95   Pac.    563. 

Mississippi.  —  Under     the     Missis- 


sippi Code  of  1888,  §  1969,  a  probate 
of  a  will  in  common  form  is  ex- 
pressly made  prima  facie  evidence 
of  its  validity  in  all  future  contests ; 
and  on  such  contests  the  proof  taken 
on  the  preliminary  probate  is  ad- 
missible in  evidence.  Tucker  v. 
Whitehead,  59  Miss.  594  (comment- 
ing OH  the  earlier  practice).  For 
the  former  practice  see  Edwards  v. 
Ganlding,   38   Miss.   1 18. 

New  York Scott  v.  Barker,   129 

App.  Div.  241,  113  N.  Y.  Supp.  69s; 
Roche  V.  Nason,  105  App.  Div.  256, 
93  N.  Y.  Supp.  565 ;  Cook  v.  White, 
43  App.  Div.  388.  60  N.  Y.  Supp. 
153;  Dobie  V.  Armstrong,  27  App. 
Div.  520,  50  N.  Y.  Supp.  801  ; 
Shayne  v.  Shayne,  .54  Misc.  474,  106 
N.  Y.  Supp.  34;  Mock  V.  Kaufman. 
82  N.  Y.  Supp.  310;  Ivison  v.  Ivi- 
son,  80  App.  Div.  599.  80  N.  Y. 
Supp.  ion;  Heath  v.  Koch,  173  N. 
Y.  629,  66  N.  E.  mo,  affirming  74 
App.  Div.  338.  77  N.  Y.  Supp.  513; 
Hagan  v.  Sone,  68  App.  Div.  60,  74 
N.  Y.  Supp.  109. 

In  an  action  to  establish  the  val- 
idity of  a  will,  §  2653a  Code  Civ. 
Proc.  New  York,  expressly  provides 
that  all  the  plaintifif  need  do  is  to 
introduce  the  will  and  the  decree  of 
the  surrogate  admitting  it  to  pro- 
bate in  evidence,  and  thereupon  it 
becomes  incumbent  upon  the  de- 
fendants to  show  the  invalidity  of 
the  will.  Carolan  v.  O'Donnell,  105 
App.  Div.  577,  94  N.  Y.  Supp.  171 ; 
Roche  V.  Nason,  105  App.  Div.  256, 
62,  N.  Y.  Supp.  565. 

Rights  To  Open  and  Close  Re- 
mains With  Proponents —  Hagan  v. 
Sone,  68  App.  Div.  60,  74  N.  Y. 
Supp.  109  (express  terms  of  statute). 

Ohio Behrens     v.     Behrens,     47 

Ohio  St.  323,  25  N.  E.  2og,  21  Am. 
St.  Rep.  820  (§5948  Ohio  Rev. 
Stat.)  ;  Haynes  v.  Haynes,  2>2>  Ohio 
St.  598,  31  Am.  Rep.  579;  Ousley  v. 
Witheron,  13  Ohio  C.  C.  298;  Run- 
van  V.  Price.  15  Ohio  St.  i,  86  Am. 
bee.  459. 

In    Ohio    under    §  5948    Rev.    Stat. 
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statute  it  is  inadmissible  as  evidence  of  any  facts   recited  in  it.-'-' 

XVII.  LEGATEES  AND  DEVISEES. 

1.  Presumptions.  —  A.  Against  Disherison.  —  There  is  a  pre- 
sumption that  the  testator  does  not  intend  to  disinherit  his  heirs.^" 

B.  Against  Partial  Intestacy. — A  testator  who  leaves  a  will 
is  presumed  to  have  intended  to  dispose  of  his  entire  estate 
therebv,^^  but  this  presumption  can  only  be  applied  in  cases  in 
which  the  language  used  is  ambiguous. ^^ 

C.  Time  of  Vesting.  —  A  presumption  also  exists  to  the  effect 
that  a  legacy  was  intended  to  vest  at  the  earliest  possible  moment. ^^ 


the  probate  record  is  admissible  in 
evidence  in  an  action  directly  con- 
testing the  validity  of  a  will  and 
prima  facie  establishes  its  validity. 
The  effect  of  this  presumption  is  to 
fix  the  burden  of  proof  permanently 
and  conclusively  upon  the  contest- 
ant. Hutson  V.  Hartley,  72  Ohio  St. 
262,  74  N.  E.  197- 

Statute  Applies  to  Probate  of 
Lost  Wills.  —  Banning  v.  Banning, 
12  Ohio  St.  437.  And  see  Con- 
verse V.   Starr.  23  Ohio   St.  491. 

Washington —  Although  the  order 
of  the  court  admitting  a  will  to  pro- 
bate is  not  conclusive  of  the  facts 
necessary  to  support  it,  yet  it  makes 
a  prima  facie  case  upholding  the 
validity  of  the  will ;  and  in  an  action 
to  test  the  validity  of  the  will  the 
burden  of  proof  is  upon  the  con- 
testants. Higgins  V.  Nethery,  30 
Wash.  239,  70  Pac.  489- 

29.  Graybeal  v.  Gardner,  146  111. 
337,  34  N.  E.  528;  Purdy  v.  Hall, 
134  111.  298,  25  N.  E.  645;  Craig  v. 
Southard,  148  HI  37,  35  N.  E.  361 ; 
Weston  V.  Teufel,  213  111.  291,  72 
N.  E.  908;  Henline  v.  Brady,  no 
111.  App.  75;  Rogers  v.  Thomas,  i 
B.  Mon.  (Ky.)  390;  Johnston  v. 
Glasscock,  2  Ala.  218. 

30.  Close  V.  Farmers'  L.  &  T. 
Co.,  195  N.  Y.  92,  87  N.  E.   1005. 

31.  Arkansas.  —  Gregory  v. 
Welch,  118  S.  W.  404- 

Connecticut.  — WoUe  v.  Hat  he- 
way,  70  Atl.  645. 

Illinois.  —  Hoffner  v.  Custer.  237 
111.  64,  86  N.  E.  7Z7;  Vestal  v.  Gar- 
rett, 197  111.  398,  64  N.  E.  345 ;  Rng- 
lish  V.  Cooper,  183  111.  203,  55  N.  E. 
687;  Felkel  V.  O'Brien,  231  111.  329, 
83  N.  E.  170;  Bond  V.  Moore,  236 
111.  576,  86  N.  E.  386. 


/  0  XV  a.  —  Whitehouse  v.  White- 
house,  136  Iowa  165.  113  N.  W.  759. 

Missouri.  —  McMahan  v.  Hubbard, 
217  Mo.  624,  118  S.  W.  48;  Lehn- 
hoff  V.  Theine,  184  Mo.  346,  83 
S.  W.  469. 

Nerv  York.  —  Close  v.  Farmers' 
L.  &  T.  Co.,  195  N.  Y.  92,  87  N. 
E.   1105. 

North  Carolina.  —  Harper  v.  Har- 
per, 148  N.  C.  453,  62  S.  E.  553- 

"  This  presumption  seems  to 
amount  to  this:  Where  there  is  a 
general  intention  appearing  in  the 
will  to  thereby  make  a  complete  dis- 
position of  all  of  the  testator's 
property,  such  general  intent  is  al- 
lowed weight  in  determining  what 
was  intended  bv  a  particular  devise 
that  may  admit  of  enlargement  or 
limitation."  McMahan  v.  Hubbard, 
217  'Slo.  624,  118  S.  W.  481. 

32.  Gilpin  z'.  Williams,  17  Ohio 
St.  396;  Robbins  v.  Smith,  5;  Ohio 
C.  C.   (N.  S.)   545. 

"  The  rules  in  respect  of  presump- 
tions against  partial  intestacy  can 
have  no  controlling  effect  in  a  case 
like  the  present,  where  the  language 
used  by  the  testator  is  plain  and  un- 
ambiguous. The  rule  is  only  ap- 
plied when  the  words  used,  by  any 
'fair  interpretation  or  allowable  im- 
plication,' will  embrace  the  property 
otherwise  undevised."  Oldham  v. 
York,  99  Tenn.  68,  41  S.  W.  333. 

33.  Duffield  v.  M'Master  (1906) 
I  Ir.  333- 

"  It  is  conceded  that  the  law  fa- 
vors the  vesting  of  remainders  abso- 
lutely rather  than  contingently,  and 
at  the  earliest  possible  period,  and 
presumes  that  words  of  postpone- 
ment relate  to  the  beginning  of  the 
enjoyment,  and  not  to  the  vesting  of 

Vol.  XIV 


480 


WILLS. 


D.  Payment. — a.  In  General.  —  A  presumption  of  payment  of 
a  legacy  arises  after  the  lapse  of  twenty  years. ^* 

b.  Weight.  —  Clear  proof  is  required  to  overcome  this  presump- 
tion, especially  where  the  rights  of  bona  fide  purchasers  have  in- 
tervened.^^ 

E.  Provision  in  Lieu  of  DowEr.  —  A  provision  in  a  will  for  the 
widow  is  presumed  to  be  a  matter  of  bounty  and  not  intended  in 
lieu  of  dower.^"  and  extrinsic  evidence  of  intention  is  inadmissible 
to  determine  the  question. ^'^ 

F.  Election.  —  There  is  a  presumption  that  where  the  pro- 
visions made  for  a  person  in  a  will  were  more  beneficial  than  those 
made  by  the  law,  the  person  elected  to  take  under  the  will  rather 
than  to  claim  the  portion  which  would  come  to  him  under  the  law.^* 

By  Statute  in  Indiana  the  presumption  is  that  there  is  an  intention 
to  take  under  the  will.^® 


the  estate."    In  re  Carney's    Estate 
(Ind.),  86  N.  E.  400. 

The  law  favors  the  early  vesting 
of  an  estate,  and  courts  will  place 
that  construction  upon  the  language 
of  the  will  which  will  give  this  re- 
sult. Gregory  v.  Welch  (Ark.),  118 
S.  V/.  404- 

34.  Hayes  v.  Whitall.  13  N.  J. 
Eq.  241 ;  Congregational  Church  v. 
B  e  n  e  d  i  c  t,  59  N.  J.  Eq.  136,  44 
Atl.  878. 

"  I  take  it  that  the  equitable  rule 
is  that  a  suit  to  recover  a  legacy 
will  be  barred  by  the  same  delay  as 
is  sufficient  to  prevent  a  recovery 
upon  mortgage.  It  is  true  that  there 
is  no  special  statute  of  limitations 
applying  to  the  recovery  of  legacies, 
and  that  the  general  statute  does  not 
reach  suits,  because  such  statutes 
are  not  recognized  in  cases  of  ex- 
press trusts,  and  executors  or  ad- 
ministrators are  regarded  as  trus- 
tees of  an  express  trust.  Hedges  v. 
Norris,  32  N.  J.  Eq.  192.  Yet,  as 
in  the  case  of  mortgages,  a  court 
of  equity  will,  in  analogy  to  the 
statute  of  limitation,  raise  a  pre- 
sumption, after  the  lapse  of  20  years, 
that  a  legacy  has  been  paid."  Ma- 
gee  V.  Bradley,  54  N.  J.  Eq.  326,  35 
Atl.  103. 

Where  a  will  was  admitted  to  pro- 
bate forty  j'ears  before,  the  burden 
is  upon  the  legatee  to  overcome  the 
presumption  of  payment  of  a  legacy 
charged  upon  land.  In  re  Parker's 
Estate.  12  Pa.  Co.  Ct.  436. 
Ignorance  of  Legacy.  —  Congrega- 


tional Church  of  White  River  Vil- 
lage V.  Benedict,  59  N.  J.  Eq.  136, 
44  Atl.  878. 

35.  Congregational  Church  v. 
Benedict,  59  N.  J.  Eq.  136,  44 
Atl.  878. 

Positive  testimony  of  the  legatees 
to  the  effect  that  legacies  were  never 
paid,  together  with  the  probabilities 
of  the  case,  was  held  sufficient  to 
rebut  the  evidence  of  payment  of  a 
legacy  arising  from  the  lapse  of 
twenty  years.  JNIagee  v.  Bradley,  54 
N.  J.  Eq.  326.  35  Atl.  103. 

Where  it  appears  that  some  leg- 
acies were  paid  but  it  is  claimed  that 
others  were  not  paid,  it  is  a  justifi- 
able inference,  wnere  the  same  con- 
dition of  afiFairs  exist,  that  the  lat- 
ter were  also  paid  where  twenty 
years  have  elapsed  since  they  became 
due.  Magee  v.  Bradley,  54  N.  J. 
Eq.  326,  35  Atl.   103. 

36.  Thompson  v.  Betts,  74  Conn. 
576.  51  Atl.  564,  92  Am.  St.  Rep.  235. 

37.  Cowdrey  v.  Cowdrey  (N.  J.), 
67  Atl.  Ill;  Hall  v.  Hall,  8  Rich.  E. 
(S.   C.)   407- 

38.  Doty  V.  Hendrix,  16  N.  Y. 
Supp.  284. 

Where  the  provision  in  a  will  is 
more  beneficial  than  the  widow's 
dower  right,  the  presumption  of  law 
is  that  she  elected  to  take  under  the 
provision  in  preference  to  her  dower. 
Merrill  z:  Emery,  10  Pick.  (Mass.) 
507 ;  Johnson  v.  Connecticut  Bank. 
21  Conn.   148. 

39.  Under  the  Indiana  statute  as 
it  existed  until    1885,    when    a    will 
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2.  Facts  Evidencing  Election.  —  A.  In  General.  —  The  question 
of  election  is  a  question  of  fact*"  and  may  be  evidenced  by  any  un- 
ambiguous acts  of  a  person  which  clearly  show  such  an  intention." 

Statutory  Provisions  in  some  states  require  an  election  to  be  evi- 
denced by  entry  upon  a  court  record.*- 

B.  In  Equity. — Unequivocal  acts  must  be  shown  to  establish 
an  election  to  take  land  instead  of  the  proceeds  of  its  sale.*^ 


was  probated  a  widow  who  was 
called  upon  to  elect  between  a  tes- 
tamentary provision  and  her  statu- 
tory rights  in  her  deceased  hus- 
band's estate  was  required  to  sig- 
nify her  choice  by  some  open 
avowal  or  affirmative  act  under  the 
will  only  when  her  aim  was  to  ac- 
cept the  provisions  of  the  will ;  and 
the  presumption  was,  in  the  absence 
of  any  act,  that  she  intended  to  take 
her  right  under  the  law.  O'Brien  v. 
Knotts,  165  Ind.  308,  75  N.  E.  594; 
Piercy  v.  Piercy,  19  Ind.  467 ;  Wil- 
son z'.  Moore,  86  Ind.  244;  Hopkins 
V.  Quinn,  93  Ind.  227.  But  by  the 
act  of  1885,  p.  239,  par.  2666,  Burn's 
Ann.  St.  1901,  the  rule  is  changed, 
and  in  the  absence  of  any  acts  evi- 
dencing intention  the  presumption 
is  that  the  widow  intends  to  take 
under  the  will.  O'Brien  v.  Knotts, 
165  Ind.  308,  75  N.  E.  594;  White- 
sell  V.  Strickler,  167  Ind  602,  78 
N.  E.  845. 

40.  Zimmerman  v.  Lebo.  151  Pa. 
St.  345,  24  Atl.  1082,  17  L.  R.  A. 
536;  Mayo  V.  Tudor's  Heirs,  74 
Tex.  471,  12  S.  W.  117.  And  see 
article   "  DowER/'   Vol.   IV. 

41.  Showalter  v.  Show?.lter,  107 
Va.  713,  60  S.  E.  48. 

"  In  Craig  v.  Conover,  80  Iowa 
358,  45  N.  W.  892,  it  is  said  that 
the  rule  is  that  '  no  particular  form 
of  words  is  necessary  to  denote  an 
intention  to  take  under  the  will,  but, 
if  the  record  discloses  an  act  or 
declaration  of  the  widow  plainly  in- 
dicating a  purpose  to  take  under  the 
will,  she  will  be  held  to  have  so 
elected.'  In  that  case  statements 
contained  in  the  report  of  the  ex- 
ecutors of  the  will  and  a  receipt 
signed  by  the  widow  for  all  the  per- 
sonal property  bequeathed  to  her  by 
the  will  and  consenting  to  the  clos- 
ing of  the  estate  were  given  the  ef- 
fect of  a  consent  under  the  statute." 
In  re  Franke's  Estate,  97  Iowa  704, 


66  N.  W.  918.  And  see  Wold  v. 
Berkholtz,  105  Iowa  370,  75  N.  W. 
329;  Church's  Exr.  v.  Church's  Es- 
tate,_  80  Vt.  228,  67  Atl.  549. 

"  An  election  may  be  by  matter  /;/ 
pais,  as  well  as  by  matter  of  record ; 
but  it  can  be  only  by  plain  and  un- 
equivocal acts,  with  full  knowledge 
of  all  the  circumstances,  and  of  the 
party's  rights,  and  such  acts  must 
be  done  with  the  intention  of  elect- 
ing." In  re  Peck's  Estate,  80  Vt. 
469,  68  Atl.  433. 

In  order  to  show  an  election  from 
the  acts  of  any  person  it  must  ap- 
pear that  such  person  had  full 
knowledge  of  all  the  requisite  cir- 
cumstances as  to  the  amount  of  the 
different  properties  and  his  own 
rights  in  connection  with  them. 
vShowalter  v.  Showalter,  107  Va.  713. 
60  S.  E.  48. 

Declarations —  On  the  issue  of  an 
election,  declarations  of  the  demand- 
ant not  made  at  the  time  she  ac- 
cepted under  the  will  and  having  no 
connection  with  that  act  except  that 
they  refer  to  the  subject,  were  held 
inadmissible.  Light  v.  Light,  21  Pa. 
St.  407. 

42.  Jones  v.  Jones,  137  Iowa  382, 
114  N.  W.  1066;  Byerly  v.  Sherman, 
126  Iowa  447,  102  N.  W.  157;  Bal- 
dozicr  V.  Hayncs,  57  Iowa  683,  11 
N.  W.  651. 

"  An  election  must  be  made  known 
to  the  court  of  common  pleas  of  the 
proper  county,  and  the  record,  un- 
less lost  or  destroyed,  is  the  only 
evidence  by  which  it  can  be  estab- 
lished ;  because  it  is  the  best  proof 
of  which  the  nature  of  the  case 
admits."  S  t  i  1 1  e  y  v.  F  o  1  g  e  r,  14 
Ohio  610. 

43.  Beatty  v.  Byers,  18  Pa.  St.  105. 

"  But  though  the  subject  thus  di- 
rected to  be  converted  is  thus 
stamped  with  the  character  of  the 
property  into  which  it  is  to  be  con- 
verted, the  party  entitled  to  the  ben- 
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3.  Nature  of  Devise.  —  To  determine  whether  a  devise  is  specific 
or  general**  or  whether  a  legacy  is  residuary,*^  evidence  of  the 
nature,  extent  and  condition  of  the  testator's  estate,  and  of  the  cir- 
cumstances under  which  he  made  his  will,  is  admissible. 

4.  Acceptance  of  legacy  or  Devise.  —  A.  Presumptions.  —  A 
legatee  or  devisee  is  presumed  to  have  accepted  any  provision  in 
a  will  which  is  beneficial  to  him.*^ 

B.  Declarations.  —  Declarations  of  a  devisee  in  possession  are 
admissible  to  show  whether  he  has  accepted  the  devise.*' 

C.  Re;nunciation  by  Deed. — It  has  been  held  that  a  renuncia- 
tion of  a  devise  could  only  be  made  and  proved  by  the  execution 
of  a  deed  by  the  devisee.*^  This  view,  however,  does  not  express 
the  law  as  it  exists  today.*^ 


eficial  interest  may  elect  to  prevent 
the  actual  conversion,  and  to  hold  it 
in  the  form  in  which  he  found  it; 
and  this  election  he  may  make  by 
application  to  the  court  of  equity  or 
by  unequivocal  acts  or  declarations 
plainly  manifesting  his  determina- 
tion." Harcum's  Admr.  v.  Hudnall, 
14  Gratt.    (Va.)   369- 

44.  Matter  of  Hastings,  6  Dem. 
(N.  Y.)   307.  ,     , 

Where  the  question  was  whether 
a  devise  was  specific  or  general,  the 
fact  of  whether  or  not  the  testator 
when  he  made  his  will  had  sufficient 
personal  property  to  satisfy  the  gen- 
eral pecuniary  legacies  without  re- 
sort to  the  land  described  in  the  will 
is  a  circumstance  bearing  upon  his 
intent.  If  he  had  no  such  property 
there  would  be  less  reason  for  hold- 
ing the  devises  specific,  since  it  will 
not  be  presumed  that  he  intended  to 
make  general  legacies  which  could 
not  be  paid  except  out  of  the  realty 
and  then  devise  the  realty  so  that  it 
could  not  be  applied  to  the  payment 
of  those  legacies.  His  belief  regard- 
ing the  amount  of  his  property  was 
material,  and  his  declarations  either 
written  or  oral  are  properly  ad- 
mitted as  .evidence  of  his  belief.  In 
re  Painter's  Estate,  150  Cal.  498,  89 
Pac.  98. 

45.  Morgan  v.  Dodge,  41  N. 
H.  255. 

46.  Perry  v.  Hale,  44  N.  H.  363; 
Brown  v.  Wood,  17  Mass.  68;  Yaw- 
ger  V.  Yawger,  27  N.  J.  Eq.  216. 

"  The  rule  is  that  prima  facie. 
every  estate,  whether  given  by  will 
or  otherwise,  is  supposed  to  be  ben- 
eficial   to    the    party    to    whom    it   is 

Vol.  XIV 


given.  And  the  estate  so  given  be- 
ing for  his  benefit,  he  is  presumed 
to  assent  to  it  until  the  contrary  ap- 
pears. Townson  v.  Tickell,  3  Barn. 
&  Aid.  31 ;  Blanchard  v.  Sheldon,  43 
Vt.  512;  Pope  V.  Savings  Bank,  56 
Vt.  284.  This  presumption  obtains 
on  the  ground  of  implied  bene- 
fit, even  though  the  beneficiary 
be  ignorant  of  the  transaction." 
Church's  Exr.  v.  Church's  Estate, 
80  Vt.  228,  67  Atl.  549-  And  see  Ex 
parte  Fuller,  2  Story  327,  9  Fed. 
Cas.   No.  5,147- 

"  The  most  that  appears  at  pres- 
ent is  an  intention  to  renounce :  and 
even  this  is  not  very  clear;  it  is 
possible  that  the  intention  was 
merely  to  impede  the  creditors  in 
the  collection  of  their  debts.  Until 
the  legatees  shall  actually  renounce 
their  legacies,  their  assent  to  the 
provisions  of  the  will,  which  are  ap- 
parently beneficial  to  them,  will  be 
presumed."  Stebbins  v.  Lathrop,  4 
Pick.    (Mass.)  33. 

Assent  of  Executors  to  a  specific 
legacy  is  presumed  where  the  leg- 
atees are  in  possession  under  it. 
Schley  V.  Collis,  47  Fed.  250,  13  L. 
R.  A.  567;  Parker  v.  Chambers,  24 
Ga.  527. 

47.  Duflfey  v.  Presbyterian  Cong , 
48  Pa.  St.  46. 

48.  Bryan  v.  Hyre,  i  Rob.  (Va. ) 
94,  39  Am.  Dec.  246;  Webster  v. 
Gilman,   i   Story  499,    29    Fed.    Cas. 

No.   17,335- 

49.  In  commenting  upon  the  rule 
laid  down  by  some  courts  that  a  re- 
nunciation of  a  devise  can '  only  be 
made  by  the  execution  of  a  deed  by 
such   devisee,  the  court  in  Defreese 
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D.  Entry  and  Possession.  —  The  most  satisfactory  evidence  of 
an  acceptance  of  a  devise  is  entry  upon  the  land  and  possession 

of  it.^'' 

E.  Circumstantial  Evidence. —All  the  surroundmg  circum- 
stances are  to  be  considered  in  determining  whether  a  devise  or 
legacy  has  been  accepted,-'^  and  where  there  is  a  burden  attached 
to  the  gift  the  devisee  or  legatee  is  entitled  to  a  reasonable  time  in 
which  to  make  an  investigation,  and  his  conduct  during  this  period 
is  not  conclusive  evidence  upon  the  question  of  his  acceptance.^^^' 

5.  Charge  Upon  Real  Estate. —  A.  Parol  Evidence.  —  Parol 
evidence  to  aid  in  determining  whether  a  legacy  was  charged  upon 
land  is  admissible^^  only  to  aid  in  interpreting  the  language  used 
by  the  testator,""*  where  the  will  is  ambiguous,^^  and  it  never  is  al- 
lowed to  add  anything  to  the  will  itself:^^ 


z:  Lake,  109  Mich.  415,  67  N.  W.  505, 
32  L.  R.  A.  744,  said :  "  It  is  in  our 
opinion  illogical  to  say  that  a  deed 
is  necessary  because  of  the  presump- 
tion that  the  title  is  vested,  when  the 
title  does  not  vest  by  devise  unless 
there  is  an  acceptance.  It  would 
seem  that  the  deed  would  be  neces- 
sary only  where  the  title  had  ac- 
tually vested,  which  appears  to  de- 
pend upon  acceptance." 

50.  Perry  v.  Hale,  44  N.  H.  363 , 
Van  Orden  v.  Van  Orden,  10  Johns. 
(N.  Y.)  30;  Glen  zj.  Fisher,  6  Johns. 
Ch  (N  Y.)  33;  Wheeler  v.  Les- 
teri  I  Bradf.  (N.  Y.)  293;  Defreese 
V.  Lake,  109  Mich.  415,  67  N.  W. 
505,  32  L.  R.  A.  744- 

Evidence  that  a  third  person  was 
in  possession,  to  whom  the  devipev; 
gave  directions  as  to  his  remaining 
and  quitting  the  possession,  is  suf- 
ficient evidence  of  entry  and  posses- 
sion to  show  an  acceptance  of  a  de- 
vise. Perry  v.  Hale.  44  N.  H.  363; 
Tole  V.  Hardy,  6  Cow.  (N.  Y.) 
333,  340. 

The  acceptance  of  a  devise  by  a 
life  tenant  will  be  presumed  if  ht; 
goes  into  possession,  although  he 
claims  the  fee  under  sales  for  taxes 
while  the  property  was  in  the  pos- 
session of  the  prior  tenant ;  but  such 
presumption  is  not  conclusive  and 
may  be  overthrown  by  proof  of  acts 
inconsistent  with  acceptance.  De- 
freese V.  Lake,  109  Mich.  415,  67  N. 
W.  505.  32  L.  R.  A.  744. 

51.     Haebler  f.  Eichler  Brew.  Co., 

42  App.  Div.  95.  58  N.  Y.  Supp.  894. 

Acts     as     Owner Messenger    v. 


Andrews,  4  Russ.  478,  38  Eng.  Re- 
print 88s. 

Testifying  at  Probate  a  Renunci- 
ation. —  Morse  V.  Tildcn,  35  Misc. 
560,  72  N.  Y.  Supp.  30. 

Amount  of  Debts  To  Be  Consid- 
ered  Messenger     v.     Andrews,     4 

Russ.  478,  38  Eng  Reprint  885. 

52.  Van  Orden  v.  Van  Orden,  10 
Johns.   (N.  Y.)  30.  ^^     ^ 

53.  Leigh  v.  Savidge,  14  N.  J. 
Eq.  124;  Adamson  v.  Ayres,  5  N.  J. 
Eq.  349,  353;  Van  Winkle  v.  Van 
Houten,  3  N.  J.  Eq.  172,  186;  Sny- 
der V.  Warbasse,  11  N.  J.  Eq.  463- 
Contra,  Stephenson  v.  Heathcote,  4 
Eden  (Eng.)  37;  Parker  ^^  Fearn- 
ley,  2  Sim.  &  S.  592,  57  Eng.  Re- 
print 472. 

54.  "In  McCorn  v.  McCorn  (100 
N.  Y.  511,  513)  it  is  said:  'Wheth- 
er a  legacy  is  charged  upon  the  real 
estate  of  the  decedent  is  always  a 
question  of  the  testator's  intention. 
The  language  of  the  will  is  the  ba- 
sis of  the  inquiry,  but  extrinsic  cir- 
cumstances which  aid  in  the  inter- 
pretation of  that  language,  and  help 
to  disclose  the  actual  intention,  may 
also  be  considered.' "  Fries  v.  Os- 
born,  190  N.  Y.  35,  82  N.  E.  716. 

Declarations  of  a  testator  are  in- 
admissible to  show  an  intention  to 
charge  legacies  upon  the  land. 
Massaker  v.  Massaker,  13  N.  J. 
Eq.  264. 

55.  Dearlove  v.  Otis,  99  111.  App. 
99;  Fries  V.  Osborn.  190  N.  Y.  35, 
82  N.  E.  716;  Colder  v.  Chandler. 
87  Me.  63,  32  Atl.  784;  Wentworth 
-c'.  Read,  166  111.  139.  46  N.  E.  777- 

56.  Where    a    will   disposes   only 
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B.  Facts  Showing  Intention  To  Charge.  —  a.  Blending  Real 
and  Personal  Property.  —  Where  real  and  personal  property  is 
commingled  in  a  general  fund,  this  is  regarded  as  evidence  of  an 
intention  to  charge  real  estate  with  the  payment  of  legacies.^'^ 

b.  Amount  of  Personal  Property.  —  Insufficiency  of  the  personal 
property  to  pay  legacies^^  or  debts^^  is  not  of  itself  sufficient  evi- 
dence to  charge  the  real  estate. 

c.  Other  Matters. — That  a  will  contains  no  residuary  clause*'' 
that  legacies  are  entirely  charitable®^  or  given  in  lieu  in  dower,®^ 
or  that  certain  property  is  not  to  be  disturbed  during  the  lifetime 
of  a  life  tenant*^^  have  been  held  not  to  show  an  intention  to  charge 
legacies  upon  the  land. 

C.  Extent  of  Charge.  —  The  extent  to  which  land  is  charged 
with  the. payment  of  a  legacy  may  be  shown  by  evidence  of  the  cir- 
cumstances surrounding  the  making  of  the  will  and  the  extent  of 
the  property  devised.®* 

6.  Cumulative  Legacies.  —  Where  the  same  amount  is  left  to  a 
person  by  different  clauses  of  the  same  will  or  bv  different  wills, 
and  substantially  the  same  words  are  used,  there  is  a  presumption 
that  the  legacies  were  substitutional  and  not  cumulative,®'^  but  evi- 


of  personal  propert}',  extrinsic  evi- 
dence is  inadmissible  to  show  that 
the  testator  intended  to  charge  his 
real  estate  with  the  legacies,  since 
such  evidence  can  be  used  only  for 
the  purpose  of  interpreting  some- 
thing which  is  actually  written  In 
the  will,  and  there  must  be  some 
provision  in  the  will  which  will 
serve  as  a  subject  for  interpretation ; 
for  under  the  guise  of  interpretation 
extrinsic  evidence  cannot  be  utilized, 
for  the  purpose  of  adding  to  the 
will,  provisions  which  otherwise  are 
not  found  there  at  all.  Fries  v.  Os- 
born,  190  N.  Y.  35,  82  N.  E.  716. 

Circumstances  occurring  s  u  b  s  e- 
quent  to  the  execution  of  the  will 
cannot  be  resorted  to  for  the  pur- 
pose of  finding  an  intention  to  cre- 
ate a  charge  upon  real  estate.  Mor- 
ris V.  Sickly,  133  N.  Y.  456,  31 
N.  E.  33^- 

57.  Snyder  v.  Warbasse,  11  N.  I. 
Eq.  463;  Dearlove  v.  Otis,  99  111. 
App.  99. 

58.  Taylor  v.  Tolen,  38  N.  J.  Eq. 
91 ;  Johnson  v.  Poulson.  32  N.  J. 
Eq.  390;  Hathaway  z'.  Sherman,  61 
Me.  466.  And  see  Colder  z\  Chand- 
ler, 87  Me.  63,  32  Atl.  784. 

No  Personal  Property  When  Will 
Was  Executed.  —  Canfield  z:  Bost- 
wick.  21    Conn.   550. 
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Where  the  will  of  the  testator  was 
made  only  a  few  days  before  his 
death  and  he  bequeathed  certain 
sums  of  money  to  different  persons, 
but  made  no  disposition  of  his  re- 
siduary estate,  nor  did  he  make  any 
provision  for  the  payment  of  the 
legacies,  it  was  held  that  parol  evi- 
dence was  inadmissible  to  show  that 
he  had  no  personal  property,  for  the 
purpose  of  creating  an  inference  that 
he  must  have  known  that  the  leg- 
acies could  only  be  paid  out  of  his 
real  estate  and  that  he  must  there- 
fore have  intended  to  charge  the 
payment  of  them  on  the  real  estate. 
McGough  z.:  Hughes,  18  R.  I.  768, 
30  Atl.  851. 

59.  Snyder  z:  Warbasse,  11  N.  J. 
Eq.  463. 

60.  Taylor  z:  Tolen,  38  N.  J. 
Eq.  91- 

61.  Taylor  v.  Tolen,  38  N.  J. 
Eq.  91. 

62.  Snyder  v.  Warbasse,  11  N.  J. 
Eq.  463- 

63.  Taylor  z:  Tolen,  38  N.  J. 
Eq.  91. 

64.  Watt  V.  Pitman,  125  Ind.  168, 
25  N.  E.  191 ;  Borst  v.  Crommie,  19 
Hun   (N.  Y.)   209. 

65.  Thompson  v.  Betts,  74  Conn. 
576,    51    .^tl.    564,    92   Am.    St.    Rep. 
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dence  of  the  circumstances  under  which  the  will  was  made  is  to 
be  carefully  considered.^^ 

7  Ademption  and  Satisfaction.  —  Presumptions.  —  A.  Gift  to 
Child.  —  a.  In  General.  —  Where  a  testator,  after  having  provided 
for  a  child  in  his  will,  makes  him  a  gift  or  advancement,  there  is 
a  presumption  that  such  pavment  was  intended  as  an  ademption 
or  satisfaction  of  the  legacy,*^'  in  whole  or  in  part,  since  the  law 
does  not  favor  double  portions.^* 


235;   Hurst  t'.   Beach.   5   Madd.   351, 
22  R.  R.  304,  56  Eng.  Reprint  929. 

Similarity  of  Language.  _  Gould 
r.    Chamberlain,    184    Mass.    115,    68 

N.  E.  39- 

Repetitions  in  Codicils.  —  Hub- 
bard V.  Alexander,  45  L.  J.,  Ch.  740, 
3  Ch.  Div.  738,  35  L.  T.  52. 

Extrinsic  Evidence  Admissible  To 
Rebut  the  Presumption  Which 
Arises.  —  Hurst  v.  Beach,  5  Madd. 
351,  22  R.  R.  304,  56  Eng.  Re- 
print 929. 

Declarations      Admissible.  —  Lyon 

t'.   Fisk,   I   La.  Ann.  444- 

66.  Where  the  question  was 
whether  legacies  were  cumulative  or 
substitutional,  evidence  of  the  sur- 
rounding circumstances  is  admis- 
sible ;  and  it  may  be  shown  that 
the  testator  knew  that  he  was  living 
on  a  steadily  diminishing  income 
and  expressed  his  doubt  as  to 
whether  his  property  would  be  suffi- 
cient to  satisfy  the  legacies  made  by 
him.  Gould  v.  Chamberlain,  184 
Mass.   115,  68  N.  E.  39- 

"Where  there  is  something  on 
the  face  of  the  instrument  raising 
doubt  or  ambiguity  as  to  whether  it 
was  intended  by  the  testator  to  be  in 
substitution  for  or  ,',ddition  to  a 
previous  will,  the  court  is  justified 
in  having  recourse  to  external  evi- 
dence to  ascertain  the  testator's  in- 
tentions." Jenner  v.  Finch,  49  L. 
J ,  P.  25,  5  P.  D.  106,  42  L-  T.  327- 
67.  England.  — Bx  parte  Pye,  18 
Ves.  141,  34  Eng.  Reprint  271. 
Georgia.  — Rogers    v.    French,    19 

Ga.  316.  ,      .^ 

lozva.  —  In  re  Youngerman  s  Es- 
tate. 136  Iowa  488,  114  N.  W.  7; 
Davis  V.  Close,  104  Iowa  261,  72,  N. 
W.  600. 

Maryland.  —  Wallace  v.  DuBois, 
65  Md.  153,  4  Atl.  402. 

Michigan.  —  Carmichacl  v.  Lath- 
rop,  108  Mich.  473,  66  N.  W.  35°. 


Neiv  Jersey.  —  Sims  v.  Sims,  10 
N.  J.  Eq.  158;  Van  Houten  v.  Post, 
2,2  N.  J.  Eq.  709-  ^ 

New  York.  —  Degraaf  v.  Teerpen- 
ning,  52  How.  Prac.  313;  Arthur  v. 
Arthur.  10  Barb.  9;  Hine  v.  Hine, 
39  Barb.  507;  In  re  Weiss,  39  Misc. 
71.  78  N.  Y.  Supp.  877- 

Burden  of  Proof Piper  v.  Barse, 

2  Redf.    (N.  Y.)    19. 

Gift  Need  Not  Be  of  Same  Nature. 
"  It  seems,  therefore,  that  the  rule 
of  ejusdem  generis  is  not  conclusive 
that  the  testator  did  not  intend  to 
adeem  a  legacy  by  giving  another 
thing  in  his  lifetime;  but  is  one 
(and  in  England,  a  strong)  circum- 
stance to  prevent  the  presumption  of 
ademption  or  satisfaction,  yet  capa- 
ble of  being  overruled  by  other  cir- 
cumstances." Jones  t'.  M  a  s  o  n,  5 
Rand.    (Va.)    577- 

68.  Basis  of  Presumption —  See 
Jones  V.  Mason,  5  Rand.  (Va.)  577- 
Two  Presumptions.  —  "  In  order 
to  establish  a  case  for  the  applica- 
tion of  this  rule  as  to  double  por- 
tions, there  must  be  two  matters,  I 
think,  made  out,  and  it  will  be  seen 
upon  reflection  that  there  are  two 
presumptions  really  which  are  to  be 
considered,  and  not  one.  In  the 
first  place,  both  of  the  suggested 
gifts  or  donations  must  be  gifts  in 
the  nature  of  a  portion.  The  first 
presumption  here  comes  under  dis- 
cussion: it  is  said  that,  whatever 
gifts  are  made  by  the  father,  which 
it  may  be  supposed  will  have  to  be 
distributed  among  the  children,  or 
which  are  given  by  the  father  to 
one  child  with  a  view  to  establish- 
ing him  in  life,  are  presumed  to  be 
portions  within  the  meaning  of  the 
rule.  .  .  .  But,  supposing  both 
gifts  are  gifts  in  the  nature  of  por- 
tions, then  comes  a  further  ques- 
tion for  the  solution  of  which  a 
further      presumption      is      invoked. 
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b.  Declarations.  —  Declarations  of  a  testator  are  inadmissible  as 
direct  evidence  of  an  intent  to  adeem  or  satisfy  a  legacy,®^  but  when 
made  at  the  time  of  the  advancement  relied  upon  they  are  admis- 
sible to  characterize  the  act^*'  and  they  are  also  admitted  to  rebut 
the  presumption  of  satisfaction^^  and  to  contradict  such  rebutting 
evidence."^ 

c.  Residuary  Legacy.  —  The  early  rule  was  that  no  presumption 
of  ademption  arose  where  the  legacy  was  residuary  in  its  nature," 
but  this  is  no  longer  the  law  J* 

d.  Rebuttal.  —  All  of  the  circumstances  surrounding  thecase  are 
to  be  considered,"  and  parol  evidence  is  admissible  to  aid  in  ar- 


That  question  is,  whether  it  was 
intended  that  the  former  gift  or 
portion  should  take  the  place 
of  an  advancement  of  the  gift 
which  is  given  by  the  will,  and 
there  the  second  presumption  which 
is  invoked  has  to  be  dealt  with  — 
a  presumption  to  the  effect  that 
the  former  gift,  the  gift  inter 
vivos,  was  intended  as  an  advance- 
ment pro  tanto  of  the  gift  under  the 
bequest."  /«  re  Lacon,  L.  R.  (1891) 
2  Ch.  Div.  432. 

69.  Richards  v  Humphreys,  15 
Pick.  (Mass.)  133;  Kirk  v.  Ed- 
dowes,  3  Hare  509,  67  Eng.  Reprnit 
482;  Phillips  V.  McCombs,  53  N.  Y. 
494;  De  Groff  v.  Teerpenning,  14 
Hun  (N.  Y.)  301.  But  see  Tillot- 
son  V.  Race,  22  N.  Y.  122;  In  re  Rit- 
ter's  Estate,  10  Pa.  Super.  352; 
Zeiter  v.  Zeiter.  4  Watts  (Pa.)  212, 
28  Am.  Dec.  698;  Lloyd  v.  Harvey, 

2  Russ.  &  M.   (Eng.)  310. 

Actual  Payment  Not  Proved  by 
Declarations.  —  Van  Houten  v.  Post, 

33  N.  J.  Eq.  344- 

70.  Richards  v.  Humphreys,  15 
Pick.   (Mass.)    133. 

71.  Jones  v.  Mason,  5  Rand. 
(Va.)  577;  Van  Houten  v.  Post,  33 
N.  J.  Eq.  344;  Wedley  v.  Langstaff, 

3  Desaus.    (S.  C.)    504. 

72.  "  E  V  i  d  e  n  c  e  of  declarations 
may,  perhaps,  be  admitted  to  rebut 
the  presumption  that  a  payment  is 
an  ademption  of  a  legacy.  And 
when  admitted  to  rebut,  then,  prob- 
ably, similar  evidence  to  the  con- 
trary must  be  allowed  to  come  in. 
(3  Greenl.  Evid.,  §366;  Hine  v. 
Hine,  39  Barb.  512).  But,  in  the 
present  case,  the  evidence  of  declara- 
tions was  admitted  to  show  that  the 
testator   intended  to  adeem  the  leg- 
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acy.  We  think  this  was  incorrect." 
De  Groff  v.  Teerpenning,  14  Hun 
(N.  Y.)  301. 

73.  Clendening  v.  C  1  y  m  e  r,  17 
Ind.  155. 

74.  "Among  other  limitations 
was  the  rule  that  the  presumption 
could  not  be  applied  to  a  residuary 
bequest  because  the  court  would  not 
presume  that  a  legacy  of  a  residue, 
or  other  indefinite  amount,  had  been 
satisfied  by  an  advancement,  as  the 
testator,  might  be  ignorant  whether 
the  benefit  that  he  was  conferring 
equalled  that  which  he  had  already 
willed.  Freemantle  v.  Bankes,  5 
Ves.  85;  Clendening  v.  Clymer,  17 
Ind.  155;  2  Story  Eq.  Jur.  §1115. 
This  exception  fell  with  the  discard- 
ing of  the  rule  that  satisfaction  must 
be  in  full."  Carmichael  v.  Lathrop, 
108  Mich.  473,  66  N.  W.  350- 

75.  Bequest  in  Residuary  Clause. 
"  It  is  urged,  on  behalf  of  the  appel- 
lant, that  the  fact  that  the  bequest 
is  contained  in  the  residuary  clause 
of  the  will,  prevents  the  application 
of  the  rule  in  regard  to  ademption. 
But  the  position  is  not  well  taken. 
This  is  a  legacy  of  a  fixed  amount, 
and,  if  it  were  not,  the  circumstance 
that  it  is  in  the  residuary  clause  will 
make  no  difference."  Van  Houten 
V.  Post,  32  N.  J.  Eq.  709- 

Codicil      Republishing      Will. 

Paine  v.   Parsons,   14  Pick.    (Mass.) 

318. 

Difference    in    Specie    Immaterial. 

In  Carmichael  v.  Lathrop,  108  Mich. 
473,  66  N.  W.  350.  the  court  after 
reviewing  the  authorities  and  stat- 
ing the  early  rule  to  be  that  "  when 
the  gift  by  will  and  the  portion  are 
not  ejusdem  generis,  the  presump- 
tion will  be  repelled  "  comes  to  the 
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riving  at  the  testator's  intention  in  making  the  gift  or  advancement/° 
e.  Weight.  —  This  presumption  readily  yields  to  evidence  of  a 
contrary  intent." 

B.  Gift  to  Strangers.  —  Where  the  gift  is  made  to  a  person  as 
to  whom  the  testator  does  not  stand  m  loco  parentis  the  presump- 
tion of  ademption  does  not  arise/®  although  extrinsic  evidence  is  al- 
ways admissible  to  show  the  actual  intention  of  the  testator.''^ 

C.  Legacies  Left  to  Creditors.  —  There  is  an  equitable^'^  pre- 
sumption in  a  case  in  which  a  legacy  is  bequeathed  to  a  creditor  of 
the  testator  that  the  legacy  was  intended  as  a  satisfaction  of  the 
debt,«i  provided  that  it  is  equal  to  or  exceeds  the  amount  of  the 


conclusion  that  such  is  not  the  mod- 
ern rule,  but  that  this  fact  is  merely 
to  be  considered  as  bearing  upon 
the  testator's  intention.  Contra, 
Fisher  v.  Keithley,  142  Mo.  244,  43 
S.  W.  650,  64  Am.  St.  Rep.  560. 

76.  Miner  v.  Atherton's  Exr.,  35 
Pa.  St.  528;  Rogers  v.  French,  19 
Ga.  316;  Wallace  v.  DuBois,  65  Md. 
153,  4  Atl.  402. 

"  The  presumption  upon  the  will 
was  that  the  advancement  was  in- 
tended in  satisfaction  of  the  portion, 
and  the  onus  was  upon  the  plaintiffs 
to  overcome  that  presumption  by 
showing  a  different  intent.  Parol 
proof  was  competent,  not  to  vary  the 
terms  of  the  will,  but  to  establish 
the  acts  and  intents  of  the  testator, 
either  in  behalf  of  the  plaintiffs  in 
rebutting  the  presumption  of  satis- 
faction, or  of  the  defendants  in  re- 
ply to  such  evidence  in  support  of 
the  alleged  satisfaction."  Hine  v. 
Hine,  39  Barb.   (N.  Y.)   507. 

A  testator  having  made  a  gift  of 
money  to  one  of  his  daughters,  sig- 
nified his  intention  of  executing  a 
codicil  to  his  will  in  order  to  equal- 
ize the  shares  of  his  children.  He 
finally,  however,  determined  to  make 
a  new  will  but  he  was  taken  sud- 
denly ill  and  died  without  executing 
it.  Parol  evidence  of  his  acts  was 
admitted  to  show  that  the  gift  to  the 
daughter  was  intended  to  operate  as 
an  ademption  pro  tanfo  of  the  legacy 
given  her.  Tuckett-Lawry  v.  La- 
moureux,  i  Ont.  L.  364,  affirmed,  3 
Ont.  L.  577- 

77.  Van  Houten  v.  Post,  33  N.  J. 
Eq.  344. 

78.  Carmichael  v.  Lathrop,  108 
Mich.  473,  66  N.  W.  350.     And  see 


Ex  parte  Pye,  18  Ves.  141,  34  Eng. 
Reprint  271. 

"  In  case  of  a  legacy  to  a  strang- 
er—  that  is,  to  one  to  whom,  even 
though  a  relative,  the  testator  does 
not  stand  in  loco  parentis —  there  is 
no  presumption  that  the  subsequent 
benefit  by  way  of  payment  or  con- 
tract is  a  satisfaction  of  the  legacy. 
The  subsequent  benefit  may  be  pre- 
sumed, however,  to  be  a  satisfaction 
of  the  legacy,  if  it  is  clearly  made 
to  appear  by  extrinsic  evidence  thac 
satisfaction  was  intended,  and  th's 
intention  is  sufficiently  indicated  if 
the  benefit  subsequently  conferred  is 
the  same,  or  is  in  terms  made  a  sub- 
stitute therefor,  or  is  so  far  identi- 
cal in  character  that  it  is  ejusdem 
generis."  In  re  Youngerman's  Es- 
tate, 136  Iowa  488,  114  N.  W.  7- 

Legacy  Given  for  Particular  Pur- 
pose  "If  a  testator  gives  a  legacy 

to  a  stranger  for  any  particular  pur- 
pose and  subsequently  makes  a  pay- 
ment, advancement  or  gift  for  the 
same  purpose,  such  payment,  etc.,  is 
presumed  to  be  and  will  operate  as 
a  satisfaction  of  the  legacy.  Parol 
evidence  is  admissible  for  the  pur- 
pose of  repelling  or  strengthening 
the  presumption  even  when  not  ad- 
missible in  other  cases  or  for  other 
purposes."  In  re  Ritter's  Estate,  10 
Pa.   Super.  352. 

79.  Wilson  v.  Smith,  117  Fed.  707. 

80.  Cloud  V.  Clinkinbeard's  Exrs., 
8  B.    Mon.    (Ky.)    397- 

81.  Gilliam  ,  v.  Chancellor,  43 
Miss.  437.  5  Am.  Rep.  498;  /;;  re 
McNamara's  Estate,  148  Mich.  346, 
III    N.   W.    1066. 

"A  testator  bequeathed  his  wife 
a  legacy  of  £625.  He  then  owed 
her   that   exact   amount.     The    debt 
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debt  and  is  of  the  same  nature.^^  fhe  courts  readily  seize  upon 
circumstances  to  rebut  this  presumption,^^  however,  and  extrinsic 
evidence  is  admitted  to  support  the  intention  as  expressed  upon  the 
face  of  the  will.** 

D.  Legacies  Left  to  Debtors.  —  Similarly,  where  a  testator 
leaves  a  legacv  to  his  debtor,  there  is  a  presumption  that  it  is  a  re- 
lease and  discharge  of  the  debt;*^  extrinsic  evidence  is  admissible 
here  to  rebut  or  support  the  presumption.*^ 


was  paid  off  in  his  lifetime: — Held, 
that  the  sum  was  not  payable  as  a 
legacy."  Gillings  v.  Fletcher,  L.  R- 
(1888),  38  Ch.  Div.  373. 

82.  Cloud  V.  Clinkinbeard's  Exrs., 
8  B.  Mon.  (Ky.)  397;  Dey  v.  Wil- 
liams, 22  N.  C.  (2  Dev.  &  B.  Eq.) 
66;  Gilliam  v.  Chancellor,  43  Miss. 
437,  50  Am.  Rep.  498. 

83.  Williams  v.  Crary,  4  Wend. 
(N.    Y.)    443. 

84.  "The  law  raises,  in  certain 
cases,  presumptions  against  the  ap- 
parent intention  of  the  testator,  and 
one  of  these  presumptions  is,  that 
a  legacy  from  a  debtor  to  a  creditor 
of  a  sum  as  great  or  greater  than 
the  debt  was  intended  as  a  satis- 
faction. (Chanct's  Case,  i  P.  Wms. 
408.)  So,  also,  when  two  legacies 
substantially  alike  are  given  by  the 
same  will,  a  presumption  arises  that 
only  one  legacy  was  intended. 
(Hooley  v.  Hatton,  i  Bro.  C.  C. 
390.)  The  courts  in  these  cases  have 
permitted  parol  evidence  to  be  given 
in  support  of  the  apparent  inten- 
tion of  the  testator,  and  to  rebut 
the  presumption  which  the  law 
raises,  '  for  the  effect  of  such  testi- 
mony is  not  to  show  that  the  tes- 
tator did  not  mean  what  he  has 
said,  but,  on  the  contrary,  to  prove 
what  he  has  expressed.' "  Reynolds 
V.   Robinson,  82   N.  Y.   103. 

Legacy  Less  Than  Debt — Owens 
V.  Simpson,  5  Rich.  Eq.  (S.  C.)  405. 

Where  a  legacy  is  left  to  a  cred- 
itor of  the  testator  extrinsic  evi- 
dence will  not  be  admitted  to  prove 
or  disprove  the  intention  of  the  tes- 
tator that  the  creditor  elect  be- 
tween his  debt  and  the  legacy;  but 
there  is  no  objection  in  such  a  case 
to  the  admission  of  evidence  to 
show  the  state  and  circumstances  of 
the  property.  Waters  v.  Howard,  i 
Md.    Ch.    112.     And    see   Owens   v. 


Simpson,   5   Rich.   Eq.    (S.   C.)    405- 
Parol  Evidence  to  Strengthen  Pre- 
sumption  Reynolds    v.    Robinson, 

82   N.  Y.   103. 

85.  Gilliam  v.  Brown,  43  Miss. 
641.  But  see  Stagg  v.  Beekman,  2 
Edw.  Ch.   (N.  Y.)  89. 

"  While  there  may  be  some  doubt 
whether  or  not  a  legacy  given  by  a 
creditor  to  his  debtor  will,  of  itself, 
afford  the  basis  of  a  presumption 
that  the  debt  is  thereby  satisfied,  so 
as  to  justify  the  admission  of  ex- 
trinsic evidence,  yet,  where  language 
contained  in  the  will  can  only  be 
made  consistent  with  the  facts  to 
which  it  refers,  upon  the  theory  that 
the  testator  intended  the  legacy  as 
an  additional  or  cumulative  gratu- 
ity, the  authorities  all  agree  that 
parol  evidence  may  be  heard,  show- 
ing the  manner  in  which  the  testator 
treated  and  talked  of  the  debt,  so 
as  to  apply  the. language  of  the  will 
to  the  facts  in  question,  to  the  end 
that  the  real  meaning  of  the 
language  may  be  ascertained." 
Daugherty  v.  Rogers,  119  Ind.  254, 
20  N.   E.   779,  3  L.  R.   A.  847. 

86.  Sharp  v.  Wightman,  205  Pa. 
St.   28s,   54  Atl.   888. 

"  The  presumption  that  release 
was  intended  when  a  debt  stands 
against  a  legacy,  may,  like  any 
other  presumption,  be  rebutted  by 
proof  arising  either  on  the  face  of 
the  will,  or  dehors.  It  is  not  ad- 
duced to  control  the  will,  but  to  re- 
but a  presumption  from  matter  ex- 
trinsic to  it."  Zeigler  v.  Eckert,  6 
Pa.   St.   13,  47  Am.  Dec.  428. 

Declarations  of  the  testator  made 
either  before,  at,  or  after  the  time 
of  making  the  will,  that  he  did  not 
intend  that  the  debt  should  ever  be 
collected,  are  admissible  to  show 
that  a  legacy  was  intended  as  a 
discharge    of    the    debt.      Zeigler    v. 
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XVIII.  ADMISSIBILITY  IN  EVIDENCE. 

1.  In  General.  —  A  will,  properly  authenticated,®^  is  admissible 
in  evidence  in  proof  of  title®*  or  any  other  fact  as  to  which  it  is 
relevant.®^ 

2.  Past  Probate.  —  A.  Burden  of  Proof.  —  The  burden  of  prov- 
ing that  a  will  which  it  is  sought  to  introduce  in  evidence  has  been 
probated  is  upon  the  party  offering  the  will.'"' 

B.  Presumption. — a.  Records  Lost. — Where  the  records  of 
the  probate  court  have  been  lost  or  destroyed  there  is  a  presump- 
tion that  a  will  shown  to  have  been  offered  for  probate  was  prop- 
erly probated  and  registered.®^ 

b.  Records  Incomplete.  —  While  no  presumption  that  a  will  has 
been  duly  probated  will  arise  from  the  mere  lapse  of  time,**-  pro- 
bate will  sometimes  be  presumed  if  the  will  comes  from  the  custody 
of  the  ordinary,®^  or  if  the  records  though  somewhat  incomplete 
show  that  some  action  was  taken,  and  appear  fair  and  regular  on 
their  face.^*  No  presumption  of  probate  arises  from  the  mere  fact 
that  the  will  has  been  recorded  with  the  clerk.®^ 

c.  Acts  and  Conduct  of  Parties.  —  Probate  may  be  inferred  from 


Eckert,   6   Pa.    St.    13,  47  Am.    Dec. 
428. 

87.  Farrell  v.  Patterson,  43  111.  52. 

88.  Trittipo  v.  Morgan,  99  Ind. 
269;  Corley  v.  McElmeel,  149  N.  Y. 
228,  43  N.  E.  628;  Drake  v.  Cun- 
ningham, 127  App.  Div.  79,  III  N. 
Y.  biipp.   199. 

89.  Lawrence  v.  Oglesby,  178  111. 
122,  52  N.  E.  945- 

A  Nuncupative  Will  cannot  pass 
title  to  land,  but  it  is  admissible  in 
connection  with  other  evidence  to 
show  that  the  decedent  had  pre- 
viously made  a  parol  sale  or  gift  of 
the  land.  Wooldridge  v.  Hancock, 
70   Tex.    18,   6   S.   W.  818. 

90.  Fotheree  v.  Lawrence,  30 
Miss.   416. 

91.  Panaud  v.  Jones,  i  Cal.  488; 
Hymer  v.  Holyfield  (Tex.  Civ. 
App.),  87  S.  W.  722. 

Production  of  the  will  with  in- 
dorsements of  filing,  with  affidavit 
of  subscribing  witness  attached,  and 
proof  of  the  handwriting  of  the 
clerk,  sufficiently  proves  the  pro- 
bating of  the  will  —  the  records  hav- 
ing been  destroyed  bv  fire.  Hymer 
V.  Holyfield  (Tex.  Civ.  App.),  87 
S.  W.   722. 

92.  Fotheree  v.  Lawrence,  30 
Miss.  416.  And  see  Jemison  v. 
Smith,  37  Ala.   185. 


The  presumption  that  an  ancient 
will  was  probated  does  not  arise 
unless  it  is  shown  that  the  records 
of  the  court  were  lost  or  destroyed. 
Lagow  V.  Glover,  77  Tex.  448,  14 
S.  W.   141. 

Possession  under  a  will  for  a 
length  of  time  raises  a  presumption 
that  it  was  duly  probated.  Smyth 
z'.  New  Orleans  Canal  &  Bkg.  Co., 
93  Fed.  899,  35  C  C.  A.  646. 

93.  Stephens  v.  French,  48  N.  C. 
(3  Jones'  L.)  359.  Contra,  Rogers 
V.  Rogers,  78  Ga.  688,  3   S.  E.  451- 

94.  Marshall  v.  Fisher,  46  N.  C. 
(i  Jones'  L.)  in;  Barr  v.  Closter- 
man,  i  Ohio  Ct.  Dec.  546;  Marcy  v. 
Marcy,    6    Mete.    (Mass.)    360. 

But  where  it  affirmatively  appears 
that  the  notice  of  probate  given  was 
less  than  that  required  by  law 
there  is  no  presumption  that  there 
was  ever  a  hearing  upon  the  mat- 
ter.    Chase  v.  Ross,  36  Wis.   267. 

95.  Recording  of  Foreign  Will. 
Where  a  foreign  will  is  admitted  to 
record  by  the  register,  it  will  not 
be  presumed  that  it  was  formally 
proved  and  probated  before  him. 
Fenderson  v.  Missouri  Tie  &  T.  Co., 
T04  Mo.  App.  2QO.  78  S.  W.  819. 
Contra.  Opp  v.  Chess,  204  Pa.  St. 
401,  54  Atl.  354. 
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acts  performed  which  would  not  have  been  allowed  had  probate 
not  been  regularly  made.^® 

C.  Necessity.  —  a.  In  General.  —  Since  under  the  modern  stat- 
utes, the  probate  courts  are  given  exclusive  jurisdiction  over  the 
probate  of  wills,  it  is  held  that  no  will  can  be  introduced  in  evidence 
and  relied  upon  as  a  testamentary  instrument'^'^  unless  it  has  first 
been  admitted  to  probate  in  the  proper  court.''^ 

b.  Foreign  Wills.—  (1.)  In  General.  — A  foreign  will  must  be 
shown  to  have  been  probated  in  the  foreign  court''^  unless  original 
proof  is  offered  in  favor  of  the  will.^  In  the  absence  of  a  statute 
probate  in  the  state  in  which  it  is  offered  in  evidence  need  not  be 
shown,2  though  in  many  jurisdictions  statutes  require  that  the  for- 


96.  Opp  V.  Chess,  204  Pa.  St. 
401,  54  Atl.  354;  Holliday  v.  Ward, 
19  Pa.  St.  485,  57  Am.  Dec.  671; 
GiUhrie  v.  Kerr,  85  Pa.  St.  303;  In 
re  Coleman's  Petition,  163  Pa.  St. 
334,  30  Atl.  161 ;  Marcy  v.  Marcy,  6 
Mete.  (Mass.)  360  (executor  giv- 
ing  bond). 

Where  it  appears  that  executors 
were  allowed  to  act  and  make  re- 
turns to  the  court,  it  will  be  pre- 
sumed that  the  will  had  been  pro- 
bated. Counts  V.  Wilson,  45  S.  C. 
571,  23  S.  E.  942. 

97.  While  an  unprobated  will  is 
inadmissible  for  any  testamentary 
purpose,  it  may  still  be  used  to  show 
an  acknowledgment  of  liability. 
Thomas   v.    Arthur,   7    Bush    (Ky.) 

245- 

98.  United  States.  — 'Moore  v. 
Green,  2  Curt.  202,  17  Fed.  Cas.  No. 
9,763  (applying  law  of  Rhode  Is- 
land) ;  Bell  V.  Greenfield,  5  Cranch 
669,  3  Fed.  Cas.  No.  1,251 ;  Wilkin- 
son V.  Leland,  2  Pet.  627. 

Arkansas.  —  Crow  v.  Powers,  19 
Ark.  424;  Phebe  v.  Quillin,  21  Ark. 
490  (but  see  Campbell  v.  Garven,  5 
Ark.  485). 

California.  —  Castro  v.  Richardson, 
18  Cal.  480;  Carpenter  v.  Gardiner, 
29  Cal.   160. 

Georgia.  —  New  v.  Nichols,  73  Ga. 
143 ;  Johnson  v.  Sirmans,  69  Ga.  617 ; 
Bryan  v.  Walton,    14  Ga.    185. 

Indiana.  —  Rogers  v.  Stevens,  8 
Ind.    464;    Pitts    V.    Melser,    72    Ind. 

469- 

Kentucky.  —  Thomas  v.  Arthur,  7 
Bush   245. 

Louisiana.  —  S  tc  w  a  r  t '  5  E-xr,  v. 
Row,  10  La.  530, 

Vol.  XIV 


M  a  i  n  e.  —  Cousens  v.  Advent 
Church,  93   Me.  292,  45  Atl.  43. 

Massachusetts.  —  Shumway  v.  Hol- 
brook,  I  Pick.  114,  n  Am.  Dec.  I53- 

Mississippi.  —  Fotheree  v.  Law- 
rence, 30  Aliss.  416. 

Missouri.  —  Barnard  v.  Bateman. 
76  Mo.  414;  Snufifer  v.  Howerton, 
124  Mo.  637.  28  S.  W.  166. 

New  York.  — Smith  v.  Ryan,  116 
App.  Div.  397,  loi  N.  Y.  Supp.  ion. 

Ohio.  —  Lessee  of  Swazey  v. 
Blackman,  8  Ohio  5. 

Oregon.  —  Willamette  Falls  Co. 
V.  Gordon,  6  Or.  175 ;  Jones  v.  Dove, 
6  Or.  188. 

Texas.  —  Ochoa  v.  Miller,  59  Tex. 
460;  Lagow  V.  Glover,  77  Tex.  448, 
14  S.  W.  141 ;  Moursund  v.  Priess, 
Ha  Tex.  554,  19  S.  W.  77S-^  Caffey's 
Exrs.  V.  Caffey,  12  Tex.  Civ.  App. 
616,  35  S.  W.  738;  Hymer  v.  Holy- 
field  (Tex.  Civ.  App.),  87  S.  W.  722; 
Jones  V.  Dove,  6  Or.  188.  Contra, 
Smith  V.  Bonsall,  5  Rawle  (Pa.) 
80.  And  see  Hays  v.  Harden,  6  Pa. 
St.   409. 

"  Unlike  most  instruments,  a  will 
in  this  state  must  be  established  in 
court  by  proof  as  prescribed  by 
statute  before  it  goes  into  effect." 
In  re  Downing's  Will,  118  Wis.  581, 
95  N.  W.  876. 

In  California  a  will  executed  be- 
fore   1848   is    admissible   in   evidence 
without  proof  of  its  probate.     Adams 
V.    Norris,   23   How.    (U.    S.)    353- 
99.     Jennison    v.    Smith,    37    Ala. 

185. 

1.  See  infra,  XYUl,  2  D.,  b,  (i), 
notes. 

2.  United  States.  —  Long  v.  Pat- 
ton,  154  U.  S.  573  (applying  law  of 
Illinois). 
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eio-n  will  must  also  be  probated  in  the  courts  of  the  particular  state.- 
^2.)  Showing  Necessary. -The  general  rule  is  that  when  the  for- 
eign will  disposes  of  real  property  owned  by  a  "°"-^^/^^^^^^^^ 
proof  must  show  that  the  will  was  executed  with  all  ^l^e  forma hties 
reqS  red  bv  the  local  law.^     Several  states,  however,  do  not  re- 


(j(.o,.g{a_  —  -Doe  v.  Roe,  31  Ga.  593- 

Illinois.  — Shcpard    v.    Carriel     19 

111.  313;  Newman  v.  Willetts,  52  i    • 

98.     But  see  Jones  v.  Jones,  107  111. 

App.    464- 

Lonisiana.  —  Johnson  v.  Rannels,  6 
Mart.    (N.   S.)   621. 

Mississippi.  — '^t\\'m  v.  Lyons,  10 

Smed.  &  M.  78. 

il//.jjOMr/.  —  Gaines  v.  Fender,  82 
Mo  497;  Drake  v.  Curtis,  88  IMo. 
644;  Keith  V.  Keith,  80  Mo.  125; 
Lewis  V.  St.  Louis.  69  Mo.  599: 
Stevens  v.  Oliver,  200  Mo.  492,  90 
S.  W.  492;  Keith  V.  Keith,  97  Mo. 
223,  10  S.  W.  597- 

Tennessee.  — YAtrmn  v.  Casey, 
116  Tenn.  245,  93  S.  W.  576;  Smith 
V.  Neilson,   13  Lea  461.  ^ 

Vermont.— V^sMon  v.  Hall's  Es- 
tate, 66  Vt.  455.  29  Atl.  803  {contra, 
Ives  V.  Allyn,   12  Vt.  89). 

Title  Only  Collaterally  in  Issue, 
Where  title  to  land  situated  in  a 
foreign  state  and  devised  by  a  will 
executed  and  probated  in  that  state, 
comes  incidentally  in  question  in  an- 
other state,  the  will  need  not  have 
been  probated  in  the  state  where  the 
suit  is  brought  before  it  is  admis- 
sible in  evidence.  Slack  v.  Walcott. 
3  Mason  508,  22  Fed.  Cas.  No.  12, 

932. 

3.  Alabama.  — Ingt  v.  Johnson, 
no  Ala.  650,  20  So.  757  5  Desribes  v. 
Wilmer,  69  Ala.  28;  Jordan  v.  Jor- 
dan. 65  Ala.  305. 

/nrfiana.  — Thieband    v.   Sebastian, 

ID  Ind.  454-      ^        .  ,      ,        _., 

/C^H/J^ci^y.  —  Carmichael  v.  Llmen- 
dorf,  4  Bibb  484;  Overton  v.  Over- 
ton, 123  Ky.  311,  96  S.  W.  469; 
Sneed  v.  Ewing,  5  J-  J-  Marsh.  400, 
22  Am.  Dec.  41. 

Mao'/and.  —  Beatty  v.  Mason,  30 
Md.    409.  ^ 

Nebraska.  -  F.  E.  &  M-  V.  R.  Co. 
V.   Setright,  34  Neb.  253.  5i   N.  W. 

Neiv     Hampshire.  —  Barstow      v. 
Sprague,  40  N.  H.  27. 
Nezv  Jersey.  — Or2.\i^m  v.  White- 


Iv.  26  N.  J.  L.  254.  \"d^^^^.'^Y'''^" 
face  V.  Wallace,  3  N.  J.   Eq.  616. 

N  orth  Carolina.—  Ward  v. 
Hearne,  44  N.  C.  (Busb  L.)  184; 
Kelly  V.  Ross,  44  N.  C.  (Busb.  L.) 
277  But  see  Lancaster  v.  McBryde, 
27  N  C.  (5  Ired.  L.)  421;  Helme  v. 
Sanders,  10  N.  C.   (3  Hawks)  563- 

Rhode  Island.  — Olncy  v.  Angell, 
5  R.  I.  198,  73  Am.  Dec.  62. 

r^A-a.y.  —  Paschal     v.    Acklin,     27 

Tex.  173-  .,        ,  , 

In  Kentucky,  while  the  general 
rule  is  as  stated  in  the  text,  an  ex- 
ception is  made  in  favor  of  wills  pro 
bated  in  Virginia  before  the  separa- 
tion of  Kentucky.  Morgan  s  De- 
visees V.  Gaines,  3  A-^  K .  ^larsh. 
(Ky.)  613;  Gray  v.  Patton,  2  B. 
Mon.   (Ky.)   12.  . 

Personal  Property.  — A  wul  ot 
personal  property  admitted  to  pro- 
bate at  the  place  of  the  testators 
domicil  is  admissible  in  evidence  in 
another  state,  although  not  probatec. 
there.  Hurst  v.  Mellinger,  73  iex. 
189,  II  S.  W.  184.  . 

4.  Fenderson  v.  Missouri  lie  & 
T.  Co.,  104  Mo.  App.  290,  78  S.  vV. 
81Q 

Only  effect  of  statute  allowing 
proof  of  foreign  will  by  certified 
copy  is  to  do  away  with  necessity 
of  formal  proof.  It  may  be  con- 
tested, and  is  to  be  treated  as  an 
original  will,  and  the  law  of  the 
state  will  be  applied.  Heard  v  Dren- 
nen    (:^liss.),  46  So.  243-    ,  .  ,  , 

Speaking  of  the  full  faith  and 
credit  clause  of  the  constitution,  the 
court  said:  "The  courts  of  a  state 
being  without  jurisdiction  as  to  the 
title  to  lands  in  another  state,  this 
provision  of  the  constitution  does 
not  make  conclusive  the  probate  pro-  - 
ceedings  in  another  state  in  respect 
to  a  will  devising  lands  in  another 
state"  Pritchard  v.  Henderson,  2 
Pennc.    (Del.)    553.  47.  Atl.   376. 

Procedure  in  Probating  Will,  Im- 
material. —  Where  statute  allows 
recording  of  a  foreign  will  on  proot 
that  it   was   executed   in   accordance 
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quire  this  if  the  law  of  the  former  state  has  been  compHed  with.^ 
D.  Mode  of  Proof.  —  a.  Domestic  IVills.  —  The  fact  of  probate 

of  a  domestic  will  may  be  proved  by  a  certified  copy  of  the  will  and 

the  probate  proceedings.® 

Direct  Proof  may  be  resorted  to  if  the  parties  do  not  desire  to 

avail  themselves  of  the  method  provided  by  statute.^ 

Lost  or  Destroyed  Records  may  be  supplied  by  secondary  evidence.* 


with  the  laws  of  the  state,  it  is  not 
necessary  to  prove  that  it  was  also 
probated  in  accordance  with  its  laws. 
In  re  Coope's  Will,  53  Misc.  509,  103 
N.  Y.   Supp.  431. 

Personal  Property.  —  Probate  of 
will  —  as  to  personal  property  —  at 
place  of  residence  of  decedent  is 
good  as  to  stock  of  corporation  in 
another  state  though  will  would  not 
have  been  valid  there.  Delta  Trust 
&  B.  Co.  V.  Pearce  (Miss.),  45  So. 
981. 

5.  O'Brien  v.  Woody,  4  McLean 
75,  18  Fed  Cas.  No.  10,398  (apply- 
ing law  of  Indiana)  ;  Appeal  of 
Murdoch  (Conn.),  72  Atl.  290;  Lyon 
V.  Ogden,  85  Me.  374,  27  Atl.  258; 
Babcock  v.  Collins,  60  Minn,  jt,,  61 
N.  W.  1020 ;  State  v.  District 
Court,  34  Mont.  96.  85  Pac.  866; 
Ives  V.  Salisbury's  Heirs,  56  Vt.  567; 
Hayes  v.  Lienlokken,  48  Wis.  509, 
4  N.  W.  584. 

Where  exemplified  copy  of  foreign 
will  is  offered  for  probate,  the  fact 
that  some  of  the  matters  essential 
to  a  valid  original  probate  in  the 
home  state  are  lacking  will  not 
authorize  a  refusal  of  probate.  In  re 
Gertsen's  Will,  127  Wis.  602.  106  N. 
W.  1096  (applying  §3790,  Stats. 
1898). 

6.  Hickman  v.  Gillum,  66  Tex. 
314,  I  S.  W^  339;  Robertson  v.  Hill, 
127  Ga.  175,  56  S.  E.  289;  Thursby 
V.  Myers,  57  Ga.  155 ;  Kentucky  Land 
&  I.  Co.  V.  Crabtree,  113  Ky.  922, 
70  S.  W.  31  (actual  probate  must  be 
shown)  ;  Churchill  f.  Corker,  25  Ga. 
479.  And  see  article  "Records." 
Vol.   X,  p.   909. 

"A  Certified  Copy  of  a  will,  with 
a  transcript  of  the  record  of  the 
county  court  admitting  the  will  to 
probate,  may  be  admitted  in  evi- 
dence without  further  identifi- 
cation." Fremont,  E.  &  M.  V.  R. 
Co.  V.  Setright,  34  Neb.  253,  51  N. 
W.    833. 

Original    Will    Not    Evidence. 
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bmith  V.  Stone,  127  Ga.  483,  56  S. 
E.  640. 

Common      Law      Rule In      the 

absence  of  a  statute  where  a  will  is 
relied  upon  as  a  muniment  of  title, 
the  original  will  must  be  produced 
and  proved.  Grier  v.  Canada,  119 
Tenn.  17,  107  S.  W.  970;  Weather- 
head  V.  Sewell.  9  Humph.  (Tenn.) 
272;  State  V.  Lancaster,  119  Tenn. 
638,  105  S.  \N.  858. 

Recording  Will  not  necessary  to 
authorize  the  admission  of  a  certi- 
fied copy,  although  a  statute  author- 
izes the  record.  Rodney  v.  Mc- 
Laughlin, 97  Mo.  426,  9  S.  W.  726; 
Lewis  V.  St.  Louis,  4  Mo.  App.  563. 

Under  the  Tennessee  Statute  a 
certified  copy  of  the  probated  will 
may  be  read  in  evidence  and  estab- 
lishes a  prima  facie  case,  though  it 
may  be  attacked  for  fraud  or  irreg- 
ularity of  execution.  Grier  v.  Can- 
ada, 119  Tenn.  17,  107  S.  W.  970; 
State  V.  Lancaster,  119  Tenn.  638, 
105    S.    W.    858. 

7.  See  article  "  Records,"  Vol  X, 
pp.    903.    904- 

Probate  "  may  be  shown  by  a 
record  of  the  act  made  upon  the 
minutes  of  the  court,  or  by  an  en- 
try written  upon  some  part  of  the 
instrument  showing  that  it  was  duly 
proved  before  the  court  and  ap- 
proved or  ordered  to  be  recorded 
as  the  will  of  the  testator;  or  it 
may  be  shown  by  proof  that  letters 
testamentary  were  granted  upon  it 
by  the  probate  court."  Fotheree  v. 
Lawrence,  30  Miss.  416. 

In  the  absence  of  the  certificate  of 
the  judge  to  the  probate  records,  he 
may  appear  himself  and  identify  the 
entries.  Koltermann  v.  Chilvers 
(Neb.),    117    N.    W.    405. 

8.  Corbett  v.  Nutt,  18  Gratt. 
(Va.)    624. 

Degree  of  Proof.  —  Where  a  pro- 
bated will  has  been  lost,  the  proof 
of  its  provisions  need  not  be  made 
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b.  Foreign  PVills.—  (1.)  In  General.— By  virtue  of  statutory  pro- 
visions in  the  various  states  foreign  wills  may  be  proved  by  the  pro- 
duction of  exemplified  copies  of  the  will  and  the  proceedings  taken 
in  the  court  which  admitted  the  will  to  probate.^ 

The  Act  of  Congress  regulating  the  proof  of  the  judicial  records 
of  a  sister  state,  also  applies  to  wills^"  and  renders  ineffectual  any 
provision  in  a  state  statute  in  excess  of  its  own  requirements.^^ 

(2.)  Form  of  Certification.  —  The  general  rules  regulating  the  form 
in  which  certified  copies  must  be  drawn  up  will  be  found  thoroughly 
discussed  elsewhere  in  this  work.^^ 

Proceedings  of  Probate  Court.  —  It  should  be  especially  noticed, 
however,  that  in  every  instance  the  exemplification  of  the  will  must 
be  accompanied  by  a  transcript  of  the  proceedings  in  the  probate 
court.^^ 


by  that  clear  proof  which  is  re- 
quired when  it  is  sought  to  estab- 
Hsh  the  contents  of  a  lost  will  in 
the  first  instance.  Rumph  v.  Hiott, 
35  S.  C.  444,  15  S.  E.  235.     . 

9.  United  States.  —  Secrist  v. 
Green,  3  Wall.  744;  O'Brien  v. 
Woody,  4  McLean  75,   18  Fed.  Cas. 

No.   10,398- 

Connecticut.  —  Ap^e^\  of  Mur- 
doch, 72  Atl.  290    (Gen.    Stat.    1902, 

§§293,  305). 

Illinois.  — StuW  v.  Veatch.  236  111. 
207,  86  N.  E.  227  (Hurd's  Rev. 
Stat.  190S,  ch.  148)  ;  Newman  v. 
Willetts,  52  111.  98;  Gardner  v. 
Ladue,  47  111.  211,  95  Am.  Dec.  487. 

Mississippi.  —  Heard  v.  Drennen, 
46  So.  243  (Code  1906,  §2004); 
Montgomery  v.  Milliken,  5  Smed. 
&    M.    151,   43    Am.    Dec.    507. 

South  Carolina.  —  Sally  v.  Gunter, 
13  Rich.  L.  72. 

And  see  article,  "  Records,"  Vol. 
X.  p.  910. 

Original    Proof ■  A    foreign    will 

may  always  be  proved  as  an  orig- 
inal will  if  the  parties  so  desire. 
Bateman  v.  Bartlett,  3  A.  K.  Marsh 
(Ky.)    86. 

"  A  copy  of  a  will  executed  in  a 
foreign  country,  sworn  to  be  a  true 
copy,  by  one  of  the  attesting  wit- 
nesses to  the  original,  and  that  the 
testator  was  ■  of  sound  disposing 
mind,  and  that  the  will  was 
acknowledged  by  him  in  the  pres- 
ence of  the  other  subscribing  wit- 
nesses, is  admissible  in  evidence." 
Elmondorff  v.  Carmichael,  3  Litt. 
(Ky.)   473. 


10.  See  article  "Records,"  Vol. 
X,  p.    1019. 

11.  Dusenberry  v.  Abbott  (Neb.), 
95  N.  W.  466. 

12.  See  article  "Records,"  Vol. 
X,  pp.  905-917,  also  pp.  1021-1033. 
And  see  Dusenberry  v.  Abbott 
(Neb),  95  N.  W.  466;  Maxwell  v. 
Stewart,    22    Wall.    (U.    S.)    77- 

Certification  by  Same  Person  as 
Clerk  and  Judge,  Proper.  —  Stevens 
V.  Oliver,  200  Mo.  492.  98  S.  W'. 
492;  Sully  V.  Gunter,  13  Rich.  L. 
(S.    C.)    72. 

13.  Fenderson  v.  Missouri  Tie 
&  T.  Co..  104  Mo.  App.  290,  78  S. 
W.  819;  Morris  v.  Keyes,  i  Hill 
(N.  Y.)  540;  F.  E.  &  M.  V.  R.  Co. 
V.  Setright,  34  Neb.  253,  51  N.  W. 
833;  Pope  V.  Cutler,  34  Mich.  150; 
Mower  v.  Verplanke,  loi  Mich.  209. 
59  N.  W.  393- 

The  certificate  of  the  register  of 
Avills,  accompanying  a  will  purport- 
ing to  have  been  probated  in  an- 
other jurisdiction  which  states  that 
the  said  will  was  proven  and  ad- 
mitted to  probate  and  record,  is  in- 
sufficient, as  being  the  mere  con- 
clusion of  the  clerk.  What  is  re- 
quired is  a  certified  copy  of  the 
judgment  of  probate.  Youmans  v. 
"Ferguson,  122  Ga.  331,  50  S.  E.   141- 

Will  Prohibited  in  Foreign  Coun- 
try—  In  the  absence  of  proof  that 
the  proceedings  in  a  foreign  court 
were  conducted  in  a  manner  differ- 
ent from  those  of  the  state  in  which 
a  foreign  will  is  offered  for  pro- 
bate, the  transcript  of  the  proceed- 
ings   which    merely    recites    a    short 
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E.  Operation  and  Effect.  —  a.  Collateral  Attack.  —  (1.)  In 
General,  — A  decree  of  a  probate  court  is  not.  subject  to  collateral 
attack,"  as  such  a  court  is  a  court  of  general  jurisdiction  and  this 
rule  applies  even  though  the  probate  was  only  in  common  form/^ 
or  was  a  decree  admitting  a  foreign  will  to  probate  and  record,^® 
or  was  the  decree  of  a  foreign  court  itself."     The  same  rule  applies 


order  admitting  the  will  to  probate, 
is  insufficient;  the  preliminar_v  pro- 
ceedings should  also  be  incorpo- 
rated. Wickersham  v.  Johnston,  104 
Cal.  407,  38  Pac.  89. 

14.  United  States.  —  Gaines  v. 
New  Orleans,  6  Wall.  642. 

Arkansas.  —  Carrawav  v.  Moore, 
75  Ark.  146,  86  S.  W.  993 ;  St.  Jos- 
eph's Convent  v.  Garner,  66  Ark. 
623,  53  S.  W.  298. 

California. — In  re  Davis'  Es- 
tate, 86  Pac.  183. 

Connecticut.  —  Appeal  of  Mix,  35 
Conn.  121,  95  Am.  Dec.  222;  Gates 
V.  Treat,  17  Conn.  388. 

Florida.  —  Thomas  v.  Williamson, 
51    Fla.   332,   40   So.   831. 

Georgia.  —  Hightower  v.  Wil- 
liams, 104  Ga.  608,  30  S.  E.  862. 

Kansas.  —  Keith  v.  Guthrie,  59 
Kan.  200,  52  Pac.  435. 

Kentucky.— WdVs  Will,  5  Litt. 
273 ;  Kentucky  Land  &  I.  Co.  v. 
Crabtree,  113  Ky.  922,  70  S.  W.  31; 
Miller  v.  Swan,  91  Ky.  36,  14  S.  W. 
964;  Davis  V.  Leete,  iii  Ky.  659, 
64  S.  W.  441 ;  Leslie  v.  Maxey,  23 
Ky.   L.   Rep.   2435,  67   S.   W.   839. 

Maryland.  —  Pleasants  v.  IMcKen- 
ney,  71  Atl.  955;  Emmert  v.  Stouf- 
fer,  64  Md.  543,  3  Atl.  293,  6  Atl. 
177. 

Michigan.  —  Byrne  v.  Hume,  84 
Mich.  185,  47  N.  W.  679. 

Missouri.  —  Stevens  v.  Larwill, 
no  Mo.  App.  140,  84  S.  W.  113; 
Stowe  V.  Stowe,  140  Mo.  594,  41 
S.  W.  951 ;  Cohen  v.  Herbert,  205 
Mo.  537,  104  S.  W.  84;  Stevens  v. 
Oliver,  200  Mo.  492,  98  S.  W.  492. 

Nebraska.  —  Beer  v.  Plant,  96  N. 
W.  348;  Byron  Reed  Co.  v.  Kla- 
bunde,  76  Neb.  801,  108  N.  W.  133; 
Loosemore  v.  Smith,  12  Neb.  343, 
II  N.  W.  493;  Williams  v.  Miles, 
63   Neb.  859.  89   N.  W.  451. 

New  Jersey.  —  Ryno's  Exr.  v. 
Ryno's  Admr.,   27   N.  J.   Eq.   522. 
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Pennsylvania.  —  Stout  v.  Young, 
217   Pa.   St.  427,  66  Atl.   659. 

Texas.  —  Glover  v.  Coit,  36  Tex. 
Civ.  App.  104,  81  S.  W.  136;  Box 
V.  Lawrence,  14  Tex.  545 ;  Lewis  v. 
Ames,  44  Tex.  319;  Locust  v.  Ran- 
dle  (Tex.  Civ.  App.),  102  S.  W. 
946.  And  see  article  "  Judgments," 
Vol.   VIL  p.   838. 

Probate  by  Clerk  of  Court  is  a 
judicial  act  and  cannot  be  at- 
tacked collaterallv.  McClure  v. 
Spivey,  123  N.  C.  678.  31  S.  E.  857; 
Mayo  V.  Jones,  78  N.   C.  402. 

15.  London  v.  Wilmington  &  W. 
R.  Co.,  88  N.  C.  584;  Petty  v. 
Ducker,  51  Ark.  281,  11  S.  W.  2; 
Reeves  v.  Hager,  loi  Tenn.  712,  50 
S.   W.  760. 

Ex  parte  decrees  are  prima  facie 
valid.  Thomas  v.  Blair,  in  La. 
678,  35  So.  811;  Succession  of  Jus- 
tus, 45   La.  Ann.    190.   12   So.    130. 

16.  'State  V.  District  Court,  34 
Mont.  96,  85  Pac.  866;  State  v.  Mc- 
Glynn,  20  Cal.  233,  81  Am.  Dec.  118; 
Tracy  v.  Muir,  151  Cal.  363,  90  Pac. 
832;  Morrison  t:  Fletcher,  119  Ky. 
488,  84  S.  W.  548:  Whalen  v.  Nis- 
bet,  95  Ky.  464.  26  S.  W.  188; 
Stevens  v.  Oliver,  200  Mo.  492,  98 
S.  W.  492;  Appelgate  v.  Smith,  31 
Mo.   166. 

"  The  certified  copy  of  the  will 
and  the  transcript  of  the  order  of 
probate  in  the  foreign  state  raises 
a  presumption  that  all  necessary 
legal  formalities  at  such  probate 
were  complied  with  and  such  evi- 
dence is  conclusive  of  the  validity 
of  the  foreign  probate  and  is  not 
subject  to  collateral  attack,  unless 
such  transcript  shows  on  its  face 
that  the  will  was  not  properly  ad- 
mitted to  probate."  Stull  v.  Veatch, 
236  III.   207,  86  N.   E.  227. 

17.  Garvey  v.  U.  S.  Fidelity  Co., 
77  App.  Div.  391,  79  N.  Y.  Supp. 
337;  Mooney  v.  Hinds,  160  Mass. 
469,  36  N.  E.  484;  Simmons  v.  Saul, 

138  U.  S.  439. 
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*\a;"D0M,c..  -Where  a  domestic  will  .s  propounded  the  finding 


18.  Castro  v.  Richardson,  i8  Cal. 
478;  Smith  V.  James,  74  Iowa  462, 
^8  N.  W.  160;  Dale  v.  Hays,  53  K>- 
315;  Ballow  V.  Hudson,  13  Grat  • 
(Va.)  672;  /nr.  Goldstickers  Wdl, 
92  N.  Y.  35,  84  N.  E  581,  18L 
R  A  CN  S.)  99;  Schultz  V. 
Sdudtz,  10  Gratt'  (Va.)  358,  60  Am. 

Dec-      335-  .  T  *  TTT     TCv 

19.  See  Davics  v.  Leete,  m  Ky- 
6=;9,  64  S.  W.  441  ;  Corley  t>^  Mc- 
Elmeel.  I49  N.  Y.  228.  43  N.  E.  628. 

20.  Rumph  V.  Hiott,  35  S.  C.  444. 

15    S.   E.   235.        ^     .  .XV 

21.  Dixon  V.  Cozme,  114  ^^-  ^■ 
Supp.  615;  Corley  v.  McEimeel,  I49 
NY  228,  43  N.  E.  628;  Harris  v. 
Harris,  26  N.  Y.  433;  /''  'C  Mer- 
riam,  136  N.  Y.  58,  32  N.  E.  621 
Navlor  v.  Brown,  32  Misc.  29N  00 
N  Y  Supp.  729;  Barbour  v.  Moore. 
4'App.  Cas.  (D.  C.)  535  (/"™ 
fan"/  evidence    of    validity    by    stat- 

"  Probate  of  a  will  is  only  pre- 
sumptive evidence  of  its  due  exe- 
cution, so  far  as  it  relates  to  real 
property,  and  it  can  be  proved  in  an 
action  affecting  the  title  to  the  prop- 
erty "  Smith  V.  Ryan.  116  App- 
Div    397.    loi    N.    Y.    Supp.    ion. 

In  Florida  certified  copies  ot 
recorded  wills  are  admissible  and 
the  validity  of  the  will  as  to  per- 
sonal propertv  is  conclusively  pre- 
sumed, and  it  is  prima  facie  evi- 
dence of  validity  as  to  real  estate 
in  any  action  in  relation  to  such 
property.  Thomas  v.  Williamson, 
51    Fla.  332,  40   So.  831. 

Proceedings  in  the  orphans    court 
where   the   will    was   presented    for 


probate  as  a  testament  of  personal 
nropcrty,  the  court  having  no  juns- 
Hon  over  wills  of  real  estate,  are 
admissible  upon  the  ^^^^ 
issue  as  to  the  validity  of  the  wil 
,n  regard  to  real  estate  m  a  cou  t 
having  competent  J""^f '^^'""p  ^'o^' 
risen  r.  Rowan,  3  Wash.  C.  L.  5»o, 
II   Fed.  Cas.  No.  6,141. 

22.  Palmer  v.  Bradley,  142  Fed. 
103;  Corrigan  v.  Jones,  14  9"'°^'^,,. 
23  Pac.  913;  White  Memorial  Home 
r  Price.  195  111.  279.  62  N.  R  872. 
Stanley  v.  Safe  Deposit  Co.,  87  Md- 
40  40  Atl.  53;  Post  V.  Mason,  91 
N.  y'  539,  43  Am.  R<^P-  689-  /»  f 
Hasselbrook's  Estate,  128  App.  Dn. 
874  113  N.  Y.  Supp.  97;  Sto"t  ^• 
Yoking!  217  Pa.  St.  427,  66  Atl.  659 
(testamentary  age). 

Probate  of  the  will  "is  evidence 
that  the  will  was  duly  executed  by 
the  testator,  that  he  had  legal  ca- 
pacity to  execute  it,  and  that  it  had 
not  been  revoked."  Clapp  v.  Vatch- 
er  (Cal.  App.),  99  Pac  549- 

Fact  that  will  was  conditional  and 
that  condition  never  occurred  cannot 
be  shown  in  a  collateral  attack. 
Laufer  v.  Powell,  30  lex.  Civ.  App. 
604,   71    S.  W.   549-         .„      ,   , 

Copies  of  foreign  wills  du  y  ex- 
emplified under  Laws  of  United 
States  arc  entitled  to  full  faith  and - 
credit,  and  the  paper  found  to  be  a 
will  in  the  foreign  state  is  to  be  ac- 
cepted as  his  will,  and  the  person 
found  to  be  designated  as  executor- 
is  to  be  recognized,  though  the  court 
need  not  issue  letters  to  such  person. 
Appeal  of  Murdoch  (Conn.),  72  Atl. 

^^Construction    of    Will    Not    In- 
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of  the  probate  court  as  to  the  domicil  of  the  decedent  is  conckisive,^^ 
but  where  the  will  propounded  is  a  foreign  will  it  is  held  that  the 
court  before  which  it  is  ofifered  may  investigate  this  question  f*  its 
finding  is,  however,  conclusive.^^ 

(3.)  Presumptions (A.)  In  General.  —  Even  in  those  cases  involv- 
ing jurisdictional  matters  in  which  a  collateral  attack  is  allowed, 
there  is  a  strong  presumption  in  favor  of  the  regularity  and  validity 
of  the  action  of  the  probate  court.-® 


volved — .  Neimand  v.  Seemann,  136 
Iowa  713,  114  N.  W.  48.  And  see 
Clements  v.  Ivlaury  (Tex.  Civ.  App.) 
no  S.  W.  185;  Stull  V.  Veatch,  236 
111.  207.  86  N.  E.  227. 

23.  Estate  of  Dole.   147  Cal.   188, 

81  Pac.  534;  Irwin  v.  Scriber,  18 
Cal.  500;  In  re  Estate  of  LaTour,  140 
Cal.  414,  72>  Pac.  1070,  74  Pac.  441 ; 
McFeelev  v.  Scott,  128  Mass.  16; 
Stanley  'v.  Safe  Dep.  Co.,  87  Md. 
450.  40  Atl.  53. 

In  a  proceeding  to  set  aside  a  will, 
the  probate  court  having  general 
jurisdiction,  it  will  be  presumed  that 
it  had  jurisdiction  in  this  particular 
case,  i.  e.,  that  it  found  that  the  tes- 
tator was  last  an  inhabitant  of  the 
county  or  that  he  had  estate  in  the 
county.  Knight  v.  Hollings,  jT)  ^• 
H.  495.  63  Atl.   38. 

24.  See  Plant  v.  Harrison,  36 
Misc.  649,  74  N.  Y.  Supp.  41 1 ; 
Compare  Corrigan  v.  Jones,  14  Colo. 
311,  2:i   Pac.  913. 

Where  a  foreign  will  is  offered 
for  probate  two  questions  arise : 
First,  the  sufficiency  of  the  proofs  of 
foreign  probate,  and  second,  the 
question  of  the  residence  of  the  de- 
ceased.    In   re   Clark,    148   Cal.    108. 

82  Pac.  760.  I  L.  R.  A.  (N.  S.)  996. 
The    orphans'    court    was    held    to 

have  power  to  determine  the  domi- 
cil of  a  decedent  —  as  a  prerequisite 
to  levying  a  collateral  inheritance 
tax,  although  a  court  in  another 
state  had  admitted  his  will  to  pro- 
bate and  issued  letters  testamentary. 
In  re  Dalrymple's  Estate,  215  Pa.  St. 
36-,   64   Atl.    554. 

Statutes  providing  for  the  allow- 
ance and  recording  of  wills  admitted 
to  probate  in  other  jurisdictions, 
have  no  application  where  it  appears 
that  the  decedent  was  a  resident  of 
the  state  and  domiciled  there  at  his 
death.  In  re  Clark,  148  Cal.  108.  82 
Pac.  760,  I   L.  R.  A.    (N.  S.)   996; 
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Bate  V.  Incisca,  59  Miss.  513;  Stark 
V.  Parker,  56  N.  H.  481 ;  Tarbell  v. 
Walton,  71  Vt.  406,  45  Atl.  748; 
Scripps  V.  Wayne  Probate  Judge, 
131  Mich.  265,  90  N.  W.  1061. 

25.  St.  Joseph's  Convent  v.  Gar- 
ner, 66  Ark.  623.  53  S.  W.  298: 
Janes  v.  Williams,  31  Ark.  175. 

26.  Sisco  V.  Martin.  61  App.  Div. 
S02,  70  N.  Y.  Supp.  597 ;  Koltermann 
V.  Chilvers  (Neb.),  117  N.  W.  405; 
Roberts  v.  Flanagan,  21  Neb.  503. 
32  N.  W.  563;  Jemison  v.  Smith.  2,7 
Ala.  185  (presumptions  drawn  in 
favor  of  a  foreign  will)  ;  Creasy  v. 
Alverson,  43  Mo.  13;  Moore  v.  Wil- 
lamette T.  &  L.  Co.,  7  Or.  359  (pre- 
sumption of  filing  of  petition  for 
probate)  ;  Salmon  v.  Huff,  9  Tex. 
Civ.  App.  164,  28  S.  W.  1044  (pro- 
bate by  clerk  in  vacation  presumed 
to   have  been  confirmed). 

Where  it  appears  that  a  will  de- 
vising real  estate  was  not  attested 
by  two  witnesses,  it  will  be  presumed 
that  it  was  wholly  in  the  testator's 
handwriting  —  the  court  having  ad- 
mitted it  to  probate.  Stevenson  v. 
Huddleson,    13   B.    Mon.    (Ky.)    299. 

On  a  collateral  attack  there  is  a 
presumption  that  an  order  contin- 
uing the  hearing  of  the  petition  for 
probate  was  regularly  made,  nothing 
contrary  appearing  on  the  face  of 
the  record.  In  re  Davis'  Estate, 
(Cal.),  86   Pac.    183. 

The  record  of  the  county  court 
contained  a  copj^  of  the  will  and  the 
evidence  taken  by  the  clerk  when  it 
was  exhibited  for  proof  and  showed 
that  it  had  been  recorded.  It  was 
held  that  after  the  lapse  of  fifty 
years  it  would  be  presumed  that  the 
probate  by  the  clerk  had  been  con- 
firmed by  the  court.  Rothwell  v. 
Jamison,  147  Mo.  601,  49  S.  W.  503. 
And  see  Salmon  v.  Huff,  9  Tex. 
Civ.  App.   164,  28  S.  W.  1044. 

Where   it   appears  that  a   foreign 
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(B.)  Notice.  —  Thus  it  will  be  presumed  that  the  required  notice 
was  properly  given. ^^ 

(C.)  Sufficiency  of  Evidence.  —  The  court  is  presumed  to  have  been 
furnished  with  sufficient  evidence  to  authorize  it  to  probate  the 
will.-» 

b.  Direct  Attack. —  (l.)  In  General.  ^ — The  statutory  proceedings 
providing  for  a  direct  attack  upon  the  decree  are  exclusive  of  all 
others  and  form  the  sole  method  by  which  a  direct  attack  may  be 
made.^^ 

(2.)  Failure  To  Attack.  —  Failure  to  attack  a  decree  of  the  probate 
court'""*  within  the  time  limited  bv  the  various  statutes,^^  or  in  the 


will  was  propounded  before  a  court 
or  officer  having  jurisdiction,  there 
is  a  presumption  that  the  will  was 
duly  proved  according  to  the  laws 
of  that  state.  Martin  v.  Martin,  70 
Neb.  207,  97  N.  W.  289;  Wilt  v. 
Cutter,  38  Mich.  189;  Otto  v.  Doty, 
61  Iowa  23,  15  N.  W.  578. 

Residence  of  Persons  Named  as 
Executors  within  the  county  not 
presumed  where  it  would  follow  that 
proof  would  be  necessary  that  they 
had  been  cited.  McCrea  v.  Harasz- 
thy,  51   Cal.   146. 

Decedent  Domiciled  in  Another 
State —  Presumption  arises  that 
the  court  found  that  he  left  assets 
within  the  county.  Fletcher's  Admr. 
V.  Sanders.  7  Dana  (Ky.)  345,  32 
Am.  Dec.  96. 

Judicial  Notice  taken  that  the 
proceedings  of  courts  of  ordinary 
are  loose  and  irregular.  Jemison  Z'. 
Smith,  ;^7  Ala.  18=;  (foreign  will  ad- 
mitted to  probate  although  record 
was   irregular). 

27.  Acklen  v.  Goodman.  77  Ala. 
521  (affirmative  showing  of  notice 
not   required). 

Recital  of  Notice  in  Decree  war- 
rants presumption  that  an  order  had 
been  regularly  issued  directing  a 
citation  of  the  heirs.  Moore  v.  Earl, 
91  Cal.  632,  27  Pac.   1087. 

Lapse  of  Time.  —  Notice  presumed 
to  have  been  properly  given.  Brown 
V.  Wood,  17  Mass.  68  (20  years)  ; 
Giddings  v.  Smith,  15  Vt.  344  (7 
years)  ;  Portz  z'.  Schantz,  70  Wis. 
497,  36  N.  W.  249  (iq  years). 

28.  Newman  v.  Virginia  T.  &  C. 
Steel  &  I.  Co.,  80  Fed.  228,  25  C.  C. 
A.  382;  Harven  7-.  Springs,  32  N.  C. 
(10  Ired.  L.)  180;  H'olman  z/.  Rid- 
dle, 8  Ohio  St.  384. 


Where  a  will  is  admitted  to  pro- 
bate upon  the  testimony  of  one  of 
the  subscribing  witnesses  it  will  be 
presumed  that  this  witness  testified 
to  all  the  facts  necessary  to  author- 
ize the  probate.  Lindsay's  Heirs  v. 
McCormack,  2  A.  K.  Marsh.  (Ky.) 
229.  12  Am.  Dec.  387 ;  Jenkins  v. 
Jenkins,  96  N.  C.  254,  2  S.  E.  522. 
And  see  Moody  v.  Johnson,  112  N. 
C.  798,  17  S.  E.  578. 

Under  a  statute  authorizing  pro- 
bate upon  the  testimony  of  one  only 
of  the  subscribing  witnesses,  if  the 
judge  is  satisfied  that  there  is  to  be 
no  contest,  where  a  will  is  admitted 
on  such  testimony  it  is  presumed 
that  the  necessary  evidence  was  fur- 
nished the  judge.  Barney  v.  Chit- 
tenden, 2  Greene  (Iowa)   165. 

29.  Del  Campo  z'.  Camarillo 
(Cal.),  98   Pac.    1049. 

30.  Neimand  v.  Seemann,  136 
Iowa  713,  114  N.  W.  48;  Smith  v. 
James,  74  Iowa  462,  38  N.  W.  160; 
P'Simer  r.  Steele,  32  Ky.  L.  Rep. 
647,  106  S.  W.  851 ;  Kemmerer  v. 
Kemmerer,  2^  111.  327,  84  N.  E. 
256. 

31.  Georgia.  —  Robertson  v.  Hill, 
127  Ga.  175,  56  S.  E.  289  (Civil  Code 
§3283  specifying  seven  years);  Gay 
V.  Sanders,  loi  Ga.  601,  28  S.  E. 
1019;  Hooks  V.  Brown,  125  Ga.  122, 
53  S.  E.  583 ;  Sutton  V.  Hancock, 
118  Ga.  436,  45  S.  E.  504. 

Montana.  —  Spencer  v.  Spencer,  31 
Mont.  631,  79  Pac.  320  (one  year 
allowed). 

Nezi'  Hampshire.  —  Knight  z'. 
Hollings,  72,  N.  H.  495,  63  Atl.  38 
(one  year  allowed). 

Pennsylz'ania.  —  Stout  v.  Young, 
217  Pa.  St.  427,  66  Atl.  659  (five 
years  allowed). 
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absence  of  statutes,  within  a  reasonable  time.^^  will  operate  to  bar 
any  subsequent  contest. 

XIX.  CONSTRUCTION. 

1.  Presumptions. -^  A.  Ownership  of  Property.  —  A  testator 
will  be  presumed  to  have  devised  only  property  over  which  he  had 
the  power  of  testamentary  disposition.^^ 

B.  Matters  o^  Law.  —  There  is  a  presumption  that  the  testator 
knew  the  law  applicable  to  the  disposition  of  his  property,^*  that 
he  intended  to  make  a  legal  rather  than  an  illegal  disposition  of 
it^^  and  that  he  used  language  in  the  sense  in  which  it  would  be 
interpreted  in  the  place  of  his  domicil,  at  least  when  disposing  of 
personal  property.^'' 

C.  Facts  Assumed.  —  There  is  also  a  presumption  that  the  facts 
are  as  they  are  assumed  and  alleged  to  be  by  the  testator." 

2.  Extrinsic  Evidence. —  A.  In  General. —  The  same  rule 
applies  to  wills  as  to  other  written  instruments,^*  and  parol  evi- 


32.  Probate  court  will  not  set 
aside  decree  in  common  form  after 
laches  of  twelve  years.  Knight  v. 
Hollings,  73  N.  H.  495,  63  Atl.  38. 

33.  In  re  Gilmore,  81  Cal.  240, 
22  Pac.  655;  Miller  v.  Springer,  70 
Pa.  St.  269;  Isler  v.  Isler,  88  N.  C. 

581. 

Title  Uncertain —  If  the  testa- 
tor's title  is  uncertain  it  will  be 
presumed  that  he  intended  to  devise 
only  the  title  he  himself  had.  Tom- 
kins  V.  Merriam.  I55  Pa.  St.  440, 
26  Atl.  659. 

34.  In  re  Gilmore,  81  Cal.  240, 
22  Pac.  655. 

35.  Klock  V.  Stevens,  20  Misc. 
383,  45  N.  Y.  Supp.  603. 

36.  In  construing  a  will  of  per- 
sonal property  it  will  be  presumed 
that  the  testator  used  the  languag:e 
according  to  the  sense  in  which  it 
would  be  applied  according  to  the 
law  of  the  country  in  which  he  is 
domiciled,  unless  something  appears 
to  rebut  this  presumption.  Harri- 
son V.  Nixon,  9  Pet.   (U.  S.)  483. 

37.  White  v.   White,  30  Vt.   338. 

"  If  it  be  charged  that  the  pro- 
vision involves  a  false  description, 
and  that  there  is  nothing  for  the 
provision,  giving  to  the  language  its 
ordinary  meaning,  to  operate  upon, 
the  burden  of  establishing  that  fact 
is     upon     the    party     alleging    it." 
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Charch  v.  Charch,  57  Ohio  St.  561, 
49  N.  E.  408. 

A  provision  in  a  will  that  the 
testator  desired  certain  advance- 
ments made  to  his  children  and  rep- 
resented by  notes  of  hand  and  book 
accounts  to  be  considered  as  so 
much  of  their  portion  individually, 
will  be  presumed  to  properly  de- 
scribe the  deeds  and  property  in- 
tended to  be  affected;  and  the  per- 
son who  claims  that  a  debt  evi- 
denced by  a  bond  and  mortgage  was 
also  within  the  contemplation  of 
the  testator  must  establish  this  fact. 
Hopkins   v.   Holt.   9   Wis.   228. 

38.  See  article  "  Parol  Evi- 
dence." Vol.  IX,  p.  370;  also  Noble 
V.  Fickes,  230  111.  594,  82  N.  E.  950, 
13  L.  R.  A.   (N.  S.)    1203. 

Distinction  Between  Wills  and 
Contracts.  —  "  The  principles  of  the 
rules  of  law  regulating  the  admis- 
sibility of  extrinsic  evidence  to  aid 
the  construction  of  wills  and  of  con- 
tracts required  to  be  in  writing, 
seem  to  be  the  same.  But,  in  ap- 
plying them  it  seems  to  be  neces- 
sary to  bear  in  mind  that  there  is 
a  distinction  between  the  two  classes 
of  instruments.  The  will  is  the 
language  of  the  testator  soliloquiz- 
ing, it  one  may  use  the  phrase,  and 
the  court  in  construing  his  language 
may  properly  take  into  account  all 
that  he  knew  at  the  time  in  order 
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dence  is  inadmissible  to  add  to,  vary,  or  contradict  the  language 
used.^*^ 

The  Statute  of  Wills  furnishes  a  reason  in  addition  to  the  general 
parol  evidence  rule,  why  this  principle  should  be  applied  in  the 
case  of  wills.*** 

B.  Expressed  Intent  Controls.  —  And  so  the  courts  are  al- 
ways careful  in  discussing  the  admissibility  of  extrinsic  evidence  to 
recognize  the  rule  that  it  is  the  intent  of  the  testator  as  expressed 
in  the  language  used  which  controls,*^  and  all  evidence  admitted  is 
admitted  for  the  purpose  of  arriving  at  this  particular  intent.*^ 


to  see  in  what  sense  the  words  were 
used."  Per  Blackburn,  J.,  in  Grant 
V.  Grant,  L.  R.  5  C.  P.   (Eng.)  727. 

39.  United  States.  —  Stevens  v. 
Vancleve,  4  Wash.  C.  C.  262,  23 
Fed.  Cas.  No.  13,412. 

Georgia.  —  Doyal  z'.  Smith,  28 
Ga.  262. 

Illinois.  —  Bradley  v.  Rees,  113 
111.   327,   55   Am.    Rep.   422. 

Indiana.  —  McAlister  v.  Butter- 
field,  31  Ind.  25;  Whiteman  v. 
Whiteman,  152  Ind.  263,  53  N.  E. 
225. 

Iowa.  —  Gilmore  v.  Jenkins,  129 
Iowa  686,    106   N.   W.    193. 

Kentucky.  —  Jackson  v.  Payne's 
Exrs..  2  Met.  567;  Stephen  v.  Wal- 
ker, 8  B.  Mon.  600. 

Massachusetts.  —  Best  v.  Berry, 
189  Mass.  510,  75  N.   E.  743; 

Neiv  Hampshire. — ^Loring  v. 
Woodward,  41    N.   H.  391. 

New  Jersey.  —  Cleveland  v.  Hav- 
ens, 13  N.  J.  Eq.  loi,  78  Am.  Dec. 
90;  Hand  v.  Hoffman,  8  N.  J.  L. 
71 ;  Halsted  v.  Meeker's  Exrs.,  18 
N.  J.  Eq.  136. 

New  York.  —  Mann  v.  Mann,  14 
Johns.  I. 

North  Carolina.  —  Kinsey  v. 
Rehm,  24  N.  C.   (2  Ired.  L.)   192. 

Ohio.  —  Lessee  of  Worman  v. 
Teagarden,  2  Ohio  St.  380;  Rein- 
hard  V.  Reinhard,  15  Ohio  Dec.  741. 

Pennsylvania.  —  Gilmor's  Estate, 
154  Pa.  St.  523,  26  Atl.  614,  35  Am. 
St.  Rep.  85s;  Phelp's  Estate,  4  Pa. 
Dist.  258;  Torbert  v.  Twining,  i 
Yeates  432. 

Tennessee.  —  Clark  v.  Clark,  2 
Lea   723. 

Te.vas.  —  Hunt  v.  White,  24  Tex. 
643. 

40.  Leigh    V.    Savidge,    14    N.    J. 


Eq.'  124;  Daugherty  v.  Rogers,  119 
Tnd.  254,  20  N.  E.  779,  3  L.  R.  A. 
847. 

"  Inasmuch  as  our  statute  requires 
all  last  wills  and  testaments  to  be 
in  writing  and  properly  witnessed, 
intrinsic  evidence  is  never  admis- 
sible to  alter,  detract  from  or  add  to 
the  terms  of  a  will.  If  the  words 
of  the  testator  as  to  the  donee  and 
subject  to  the  gift  are  unambiguous, 
those  words  cannot  be  varied  by  evi- 
dence of  extraneous  facts,  however 
clearly  a  different  intention  may  ap- 
pear." Vestal  V.  Garrett,  197  111. 
398,  64  N.  E.  345- 

Distinction  Between  Wills  and 
Deeds.  — Torbert  v.  Twining,  i 
Yeates   (Pa.)  432. 

41.  California. — In  re  Young's 
Estate,   123   Cal.   2>2)7,   55   Pac.    ion. 

Illinois.  —  Hawhe  v.  Chicago  & 
W.  I.  R.  Co.,  165  111.  561.  46  N.  E. 
240;  Bond  V.  Moore,  236  111.  576, 
86  N.  E.  386. 

Kentucky.  —  Mitchell  v.  Walker, 
17  B.  Mon.  61 ;  Long  v.  Duvall,  6 
B.    Mon.    219. 

New  York.  —  Klock  v.  Stevens, 
20  Misc.  383,  45  N.  Y.  Supp.  603; 
Tole  V.   Hardy,  6  Cow.  2i2>2)- 

Nortli  Carolina.  —  Reeves  v. 
Reeves,   16  N.  C.   (l  Dev.  Eq.)  386. 

Ohio.  —  Charch  v.  Charch,  57 
Ohio  St.  561,  4.9  N.  E.  408. 

South  Carolina.  —  Rosborough  v. 
Hemphill,    5    Rich.    Eq.   95. 

Tennessee.  —  Dixon  v.  Cooper,  88 
Tenn.   177,    12   S.   W.  445. 

Wisconsin.  —  Hanley  v.  Kraft- 
cz3'k,  119  Wis.  352,  96  N.  W.  820. 

Exceptions  Are  Only  Apparent. 
In  re  Young's  Estate,  123  Cal.  337, 
55  Pac.  ion. 

42.  Collins  V.  Hope,  20  Ohio  492. 
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Thus  Conditions  cannot  be  shown  where  the  devise  appears  abso- 
lute on  its  face;*^  nor  can  intended  limitations  upon  the  general 
words  used  to  describe  the  beneficiaries**  or  the  property  devised'^^ 
be  established. 

C.  Unambiguous  Language,  —  Where  the  language  of  the  will 
is  unambiguous  all  evidence  to  aid  in  its  construction  is  inadmis- 
sible.*« 

D.  Application  of  Description.  —  As  in  the  case  of  all  other 
written  instruments  parol  evidence  is  always  and  necessarily  ad- 
missible to  ascertain  what  the  descriptive  terms  used  in  a  will  prop- 


"  Even  in  cases  where  extrinsic 
evidence  is  admitted  to  explain  lat- 
ent ambiguities,  and  to  perfect  im- 
perfect descriptions  of  beneficiaries, 
or  the  subject-matter  of  devises  or 
bequests,  no  evidence  is  admisible 
to  change  or  vary  the  testator's  ex- 
pressed intent.  This  must  ahvays  be 
deduced  from  the  will  itself,  as- 
sisted by  such  extrinsic  evidence. 
The  proofs  afforded  by  such  evi- 
dence are  to  be  employed  merely 
as  an  aid  to  the  court  in  deter- 
mining what  in  fact  was  the  ex- 
pressed intent  of  the  testator;  and, 
if  that  intent  may  not  be  so  found, 
the  devise  or  bequest  must  lapse, 
since  it  is  not  within  the  power  of 
a  court  to  make  a  new  will."  In  re 
Dominici's  Estate,  15  Cal.  181,  90 
Pac.  448. 

43.  United  States.  —  Lyman  v. 
Lyman,  2  Paine  11,  15  Fed.  Cas.  No. 
8,628. 

Louisiana.  —  Succession  of  Quin- 
lan,  118  La.  602,  43  So.  249. 

Marvland.  —  Sewell  v.  Slingloff, 
57  Md.  537,  549- 

Massachusetts.  —  Crocker  v. 
Crocker,    11    Pick,    252. 

New  York.  —  Shanley  v.  Shanley, 
34  App.  Div.  172,  54  N.  Y.  Supp. 
652. 

Pennsylvania.  —  Comfort  v.  Math- 
er, 2  Watts  &  S.  450,  37  Am.  Dec. 
523;  Sword  V.  Adams,  3  Yeates  34; 
Ritter  v.   Fox,  6  Whart.  99. 

South  Carolina.  —  W  h  i  1  d  e  n  v. 
Whilden,  Riley  205. 

Where  a  will  is  shown  to  be  con- 
ditional, parol  evidence  is  inadmissi- 
ble to  show  that  the  testator  intend- 
ed to  abide  by  the  will  after  the 
event  which  constituted  the  condi- 
tion  has   passed.      See     Robnett    v. 


Ashlock,  49  Mo.  171  (containing  a 
review  of  English  and  American 
cases). 

It  was  held  that  proof  that  by  a 
devise  to  a  parent  the  testator  meant 
a  devise  to  the  children  of  such 
parent,  since  the  testator  knew  that 
the  parent  was  dead,  was  inadmis- 
sible as  it  would  be  in  contradiction 
of  the  intention  manifested  by  the 
will  when  construed  in  accordance 
with  legal  principles.  Judy  v.  Wil- 
liams, 2  Ind.  449. 

44.  "  Where  a  testator  directed 
payment  of  $1,000  to  each  of  the 
children  of  P.,  who  had  married 
testator's  niece,  but  whose  wife  was 
dead  when  the  will  was  made,  the 
children  of  P.  born  of  a  marriage 
contracted  after  the  execution  of  the 
will  are  entitled  to  the  benefit  of  its 
provisions,  as  the  will  speaks  as  of 
the  time  of  testator's  death ;  and  evi- 
dence is  not  admissible  to  show  the 
circumstances  surrounding  testator 
at  the  date  of  the  will  for  the  pur- 
pose of  showing  that  he  intended  to 
limit  his  bounty  to  the  children  of 
P.  by  his  niece.  Gray's  Admr.  v. 
Pash,  24  Ky.  L-  Rep.  963,  66  S.  W. 
1026. 

45.  Chase  v.  Stockett,  72  Md.  235, 
19  Ati.  761 ;  Miller  v.  Miller.  22 
Misc.  582,  49  N.  Y.  Supp.  407; 
Lawrence  v.  Ketchum.  4  Ont.  App. 
92;  Taylor  v.  Horst,  23  Wash.  446, 
63  Pac.  231. 

Duration  of  Interest — Avery  v. 
Chappell,  6  Conn.  270,  16  Am.  Dec. 
53. 

46.  Connecticut.  —  Canfield  v. 
Bostwick,  21  Conn.  550;  Jackson  v. 
Alsop,  67  Conn.  249,  34  Atl.  1106; 
Thompson  v.  Betts,  74  Conn.  576.  51 
Atl.  564,  92  Am.  St.  Rep.  235. 

Georgia.  —  Steers  &  Co.  v.  Morgan. 
66   Ga.   550;   Hill   r.   Alford.  46   Ga. 
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erly  comprehend  and  to  show  that  the  person  or  property  in  ques- 
tion is  that  mentioned  in  the  will/^     This  is  a  question  entirely 
separate  and  apart  from  any  question  of  construction. 
Declarations  of  the  testator  are  admissible  for  this  purpose/* 
Descriptive  Terms.  —  This  rule  is  especially  applicable  to  cases  in 


247;  Cochran  v.  Hudson,  no  Ga. 
762,  36  S.  E.  71- 

/ozt-a.  —  Wright  v.  Wright.  122 
Iowa  549,  98  N.  W    472. 

Maryland.  —  Shipley  v.  Mercantile 
Tr.  &  Dep.  Co.,  102  Md.  649,  62  Atl. 

814. 

New  Jersey.  — Hand  v.   Hoffman, 

8  N.  J.  L.  71.        ^  T,      ,      . 

New  Mexico.  —  Perea  v.  Barela,  5 
N.  M.  458,  23  Pac.  766. 

New  York.  —  Biinner  v.  btorm,  i 
Sandf.  Ch.  357;  Bradhurst  v.  Field, 
63  Hun  633,   18  N.  Y.  Supp.  535- 

Ohio.  — Charch  v.  Charch,  57 
Ohio  St.  561,  49  N.  E.  408. 

Difficulty     of     Construction     Im- 
material. — "  The    first    question    in 
this,   as    in   every   other  case   where 
the  construction  of  a  written   docu- 
ment   is    concerned,    is    whether    the 
will    or    other    document,    upon    the 
face  of  it,   is   or   is   not  ambiguous, 
or,    on    the    contrary,    capable    of    a 
definite     judicial     construction.       It 
must  be  borne   in  mind  that   a   will 
is    not    ambiguous    by    reason    only 
that    it    is    difficult    of    construction. 
If  it  is  finally  held   to  bear  a  par- 
ticular  construction,   that   must  gov- 
ern    its     legal     meaning,     notwith- 
standing    any     difficulty     that     the 
courts  may  have  felt  in  arriving  ju- 
dicially   at    the    construction.      It    is 
only     ambiguous     when,     after     full 
consideration,    it    is    determined    ju- 
dicially   that    no    interpretation    can 
be  given  to  it."     In  re  Grainger,  L. 
R.    (1900),   2   Ch.   Div.    (Eng.)    756- 
47.  /owa.  —  Whitehouse  v.  White- 
house,  136  Iowa  165,  113  N.  W.  759- 
Maryland.  — Young   v.   Twigg,    27 

Md.  620. 
Minnesota.  — Cast     v.     Young,     3 

Minn.  209. 
New   York.  — 'Pritchard  v.   Hicks, 

I   Paige  Ch.  270;  Hyatt  v.  Pugsley, 

23   Barb.   285. 
Ohio.  — Ashworih  v.   Carleton,   12 

Ohio    St.    381;    Black    v.     Hill,    32 

Ohio  St.  313- 


FcHHij/t'afna.  —  Myers    v.    Myers. 
16  Pa.   Super.   511. 

South  Carolina.  —  Ellsworth  v. 
Buckmyer,    i    Nott   &   McC.   43i- 

Virginia.  — Roy's  Exrs.  v.  Row- 
zie,  25  Cratt.  599- 

Wisconsin.  —  Flood  v.  Kerwin. 
113  Wis.  673,  89  N.  W.  845- 

"  Parol  proof  is  always  admissible 
to  apply  the  language  of  a  will  to 
its  subject-matter,  but  when  this  is 
done,  such  proof  is  never  admissi- 
ble to  show  that  the  testator  in- 
tended to  do  something  different 
from  what  the  language  of  his  will 
plainly  expresses."  Chase  v.  Stock- 
ett,  72  Md.  235,  19  Atl.  761. 

"To  look  outside  of  the  will  to 
ascertain  what  the  testator  at  the 
time  of  using  the  words  may  have 
proposed  as  to  their  effect  — and  to 
refer  '  aliunde '  to  learn  upon  what 
subject-matter  the  language  as 
used  would  operate,  are  very  dif- 
ferent inquiries,  and  so  recognized 
by  the  authorities.  In  the  first  case 
evidence  or  explanations  '  dehors ' 
the  instrument,  is  not  admitted  to 
speak  for  the  testator;  in  the  latter 
such  means  of  ascertaining  the  sub- 
ject of  the  devise  are  clearly  ad- 
missible." Young  V.  Twigg,  27  Md. 
620. 

48.  Bradley  v.  Rees,  113  HI-  327, 
55  Am.  Rep.  422;  Ryerss  v.  Wheel- 
er, 22  Wend.  (N.  Y.)  148.  But  see 
Trustees  v.  Keaslee,  15  N.  H.  3i7- 
"  The  Declarations  of  the  testator 
are  admissible  as  evidence  of  facts 
upon  which  the  will  is  to  operate, 
as  would  be  any  other  competent 
testimony  to  the  same  effect,  and 
to  fit  the  words  of  the  will  to  their 
appropriate  and  intended  objects. 
But  no  evidence  of  the  kind  will  be 
heard  to  show  an  intent  modified 
and  different  from  that  expressed 
in  the  instrument  itself."  Thomas 
V.  Lines,  83  N.  C.   tqi. 
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which  lands  are  devised  by  some  broad,  general  descriptive  term.*^ 
E.  Surrounding  Circumstances.  —  a.  In  General.  —  The  rule 
is  often  stated  to  be  that,  in  order  to  enable  the  court  to  place 
itself  in  the  position  of  the  testator,^"  evidence  of  all  the  circum- 
stances surrounding  him  at  the  time  he  wrote  his  wilP^  is  admis- 
sible to  aid  in  its  construction.^^ 


49.  Connecticut.  —  Spencer  v. 
Higgins,  22  Conn.  521  ("the  prop- 
erty which  she  brought"). 

Florida.  — Stewart  v.  Mathews, 
19  Fla.  752  ("  all  my  lands  on  Or- 
ange Lake  in  Marion  county,  known 
as    the    McCormick    plantation"). 

Indiana.  —  Hartwig  v.  Shiefer,  42 
N.  E.  471  ("rny  life  insurance  pol- 
icy amounting  to   $1,000"). 

New  Jersey.  —  Ackerman  v  Crou- 
ter,  68  N.  j.  Eq.  49,  59  Atl.  574 
("  the  farm  which  I  own  at  Wort- 
endyke  and  known  as  the  David  A. 
Wortendyke   farm"). 

North  Carolina.  —  K  i  n  c  a  i  d  v. 
Lowe,  62  N.  C.  (Phill.  Eq.)  41 
("the    Linebarger   plantation"). 

Pennsylvania.  —  In  re  Snyder's 
Estate,  217  Pa.  St.  71,  66  Atl.  157. 
II  L.  R.  A.  (N.  S.)  49  (shares  of 
stock  in  the  "  Second  National  Bank 
of  Mercer"). 

South  Carolina.  —  Perry  v.  Mor- 
gan, I  Strobh.  8  ("  the  old  tract  of 
land  I  bought  from  Abney")  ;  Jones 
V.  Quattlebaum,  31  S.  C.  606,  9  S. 
E.  982  ("  all  that  tract  of  land,  part 
of  which  is  known  as  the  Henry 
Raiford  place"). 

Tennessee.  —  McCorry  v.  King,  3 
Humph.  267  ("  the  tract  I  bought  of 
Charles  and  James  McCartney,  ly- 
ing in  Green  county"). 

"  This  point  is  well  illustrated  in 
Sanford  v.  Raikes,  i  Mer.  646, 
where  Sir  William  Grant  in  dis- 
cussing the  admissibility  of  extrin- 
sic evidence  in  such  cases  observed : 
'  I  had  always  understood  that, 
where  the  subject  of  a  devise  was 
described  by  reference  to  some  ex- 
trinsic fact,  it  was  not  merely  com- 
petent but  necessary  to  admit  ex- 
trinsic evidence  to  ascertain  the  fact 
and  through  that  medium  to  ascer- 
tain the  subject  of  the  devise.' " 
Thomson  v.  Thomson,  115  Mo.  56, 
21  S.  W.  1085,  1128. 

"  If  the  intention  of  the  devise  be 
to  convey  all  of  the  property  of  the 


testator,  such  general  description 
will  suffice,  and  extrinsic  evidence  is 
admissible  to  show  such  property 
as  was  in  the  testator  and  such  as 
was  necessarily  included  in  the  gen- 
eral terms  employed  by  him  in  de- 
vising it.  At  last,  the  question  of 
description  is  one  of  degree  only, 
and  if  the  conveyance  be  of  an  en- 
tire estate,  parol  evidence  is  admis- 
sible to  ascertain  the  geographical 
extent  and  limit  of  the  property  cov- 
ered thereby."  Flannery  v.  High- 
tower,  97  Ga.  592,  25  S.  E.  371. 

"  A  testator  devised  by  one  clause 
of  his  will  '  all  my  land  which  lies 
on  the  south  side  of  the  county  road 
leading,  &c.,  called  Parsons'  Outlet, 
or  by  whatsoever  name  or  names 
the  same  may  be  known  or  called, 
except  so  much  of  said  land  as  lies 
on  the  south  side  of  Beaver  Dam 
Branch ' ;  and  by  another  clause  he 
devised  '  all  the  lands  I  own  on  the 
south  side  of  Beaver  Dam  Branch.' 
.  .  .  Extrinsic  evidence  was  held 
admissible  to  show  the  location  of 
the  land  and  of  the  branch,  but  not 
to  show  what  was  the  intention  of 
the  testator  in  the  use  of  the  words, 
*  Beaver  Dam  Branch.'  "  Walston's 
Lessee  v.  White,   5   Md.   297. 

50.  Phillips  V.  Ferguson,  85  Va. 
509,  8  S.  E.  241,  17  Am.  St.  Rep. 
78,  I  L.  R.  A.  837;  Hiscocks  v.  His- 
cocks,  5  Mees.  &  W.  (Eng.)  363; 
Flynn  v.  Holman,  119  Iowa  731,  94 
N.  W.  447. 

51.  Subsequent  Circumstances  In- 
admissible—  Morris  v.  Sickly,  133 
N.  Y.  456,  31  N.  E.  332;  Trustees  z'. 
Sturgeon,  9  Pa.  St.  321. 

"  When  extrinsic  circumstances 
are  to  be  resorted  to,  in  order  to 
aid  in  giving  construction,  they  are 
to  have  reference  to  such  circum- 
stances as  existed  at  the  date  of 
making  the  will,  and  not  to  those 
posterior,  or  to  such  as  may  exist 
at  the  time  of  construing  it."  Myers 
V.  Eddy,  47   Barb    (N.  Y.)   263. 

52.  H;;g/a»c?.  — Webber    v.    Stan- 


Vol.  XIV 


WILLS. 


503 


ley,  10  L.  T.  417;  Martin  v.  Drink- 
water,  2  Beav.  215;  Charter  v.  Char- 
ter. L.  R.  7  H.  L.  364. 

Canada.  —  Davidson  v.  Boomer, 
15  Grant  Ch.   218.  „  „    r 

United  States.  — Sm'wh  v.  Bell,  6 
Pet.   68.  ^^       . 

/4/afcamo.— Travis     z-.     Morrison, 

28  Ala.  494.  ^ 

CoH»ct-f(Vr(f.— Thompson  v.  Betts, 

74  Conn.  576,  51  Atl.  564.  92  Am. 
St.  Rep.  235;  Wolfe  v.  Hatheway, 
70  Atl.   645. 

District  of  Columbia.  — Ka\&er  v. 
Brandenburg,   16  App.  Cas.  3io. 

F/onrfa.  —  Lines  v.  Darden,  5  Fla. 

Georgia  —White  v.  Holland,  92 
Ga.  216,  18  S.  E.  17,  44  Am.  St. 
Rep.  87. 

////now.  —  Smith  v.  Dennison,  112 
111  367;  Bishop  V.  Morgan,  82  111. 
351,  25  Am.  Dec.  327;  Havvhe  v. 
Chicago  &  W.  I.  R.  Co.,  165  111. 
561  46  N.  E.  240;  Armstrong  v. 
Barber,  88  N.  E.  246;  Felkel  v. 
O'Brien,  231  111.  329,  83  N.  E.  170; 
Hollenbeck  v.  Smith,  231  111.  484.  83 
N.  E.  206;  Dearlove  v.  Otis,  99  HI- 

App-  99-  .  ,„,  .^ 

/Hj/a»a.  — Whiteman  v.  White- 
man,  152  Ind.  263,  53  N.  E.  225; 
Stevenson  v.  Druley,  4  Ind.  519; 
Jackson  v.  Hoover,  26  Ind.  511. 

Kansas.  —  Donohue     v.     Donohue, 
54  Kan.   136,   37   Pac.  998;   Ernst  v. 
Foster,  58  Kan.  438,  49  Pac.  527- 
Kentucky.  — l-ienry    v.    Henry,    81 

Kv.  342. 
LoK/.jiana.  —  Succession    of    Thor- 

ame,   12  La.  Ann.  384. 

Mar3'/a;id.  — Walston  v.   White,   5 

Md.  297. 

Massachusetts.  — Crocker         v. 

Crocker,   11   Pick.  252. 

Mississippi.  —  Gilliam      v.      Chan- 
cellor, 43  Miss.  437.  5  Am.  Rep.  498. 
Missouri.  — Rigg^    v.     Myers,     20 
Mo.  239;  McMahan  r.  Hubbard,  217 
Mo.  624,  118  S.  W.  481. 

Nebraska.  — Utt\e  v.  Giles,  25 
Neb.  313,  41  N.  W.  186. 

New  Hampshire.  —  Goodhue  v. 
Clark,  37  N.  H.  525;  Lummis  v. 
Mitchell,  34   N.  H.  39-  ^    , 

New  /(T^n-.  —  Halsted  v.  Meek- 
er's Exrs.,  18  N.  J.  Eq.  136;  Ben- 
ham  V.  Hendrickson,  32  N.  J.  Eq, 
441;  Leigh  V,  Savidge,  14  N.  J 
Eq.  124. 


New   Mexico.  — "Ptrea    v.    Barela, 
5  N.  M.  458,  23  Pac.  766. 

Nezv  York.  — In  re  Miner's  Will, 
72  Hun  568,  25  N.  Y.  Supp.  537, 
affirmed.  146  N.  Y.  T21,  40  N.  E. 
788;  Terpening  v.  Skinner,  30  Barb. 
373,  affirmed,  29  N.  Y.  505 ;  Ex  parte 
Hornby,  2  Bradf.  420;  Mason  v. 
Mason,  2  Sandf.  Ch.  432;  Williams 
V.  Crary,  4  Wend.  443. 

North  Carolina.  —  Woods  v. 
Woods,  55  N.  C.  (2  Jones'  Eq.) 
420;  Lowe  V.  Carter,  55  N.  C.  (2 
Jones'  Eq.)   377- 

O /no.  —  Painter  v.  Painter,  18 
Ohio  247,  265;  Youtsey  v.  Bowman, 
18  Ohio  Dec.  577- 

Oregon.  — Moreland  v.  Brady,  8 
Or.  303,  34  Am.  Rep.  581. 

Penns\lvania.  —  ln  re  Barr's  Es- 
tate, 2  Pa.  St.  428,  45  Am.  Dec.  608; 
Rewalt  V.  Ulrich,  23  Pa.  St.  388; 
In  re  Hermann's  Estate,  220  Pa.  St. 
52,  69  Atl.  285;  Crick's  Estate,  35 
Pa.   Super.  39. 

South  Carolina.  — HzW  v.  Hall,  8 
Rich  L  407;  Schoppert  v.  GiUam, 
6  Rich.   Eq.  83. 

Texas.  — ^ur\t  v.  White,  24  Tex. 
643;  Peet  V.  Commerce  &  E.  St.  R. 
Co.,  70  Tex.  522,  8  S.  W.  203. 

Vermont.  — HoXmt?,  v.  Holmes,  36 
Vt.   525. 

Virginia.  —  Wootton  v.  Redd  s 
Exrs.,    12   Gratt.    196.  ^ 

Wisconsin.  — In    re    Ohse  s     VViU, 

119  N.  W.  93;  In  re  Donges'  Estate, 

103  Wis.  497,  79  N.  W.  786,  74  Am. 

St.  Rep.  885. 

Reason  for  Rule —  Hiint  v.  White, 

24  Tex.  643.  .,       ^     , 

Duty  of  Courts  To  Consider  Such 
Evidence.  —  Frick  v.   Frick,  82   iSld. 

218,   T,2,  Atl.  462. 

Weight    of    Such    Circumstances. 

Curric  v.  INIurphy,  35  Miss.  473-     . 

"A  will  ambiguous  or  uncertain 
on  its  face  should  be  construed  in 
the  light  of  the  circumstances  which 
surrounded  the  testator  when  it  was 
made,  including  the  situation  and 
condition  of  his  estate  and  of  his 
family  and  beneficiaries  and  their 
mutual  relations ;  and,  therefore,  a 
demurrer  which  is  addressed  solely 
to  the  legal  effect  of  the  written  in- 
strument and  disregards  any  pos- 
sible modifying  influence  of  legiti- 
mate evidence  aliunde,  ought  to  be 
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Interpretation  of  the  language  used  is  the  office  of  such  evidence,^^ 
and  it  is  never  admissible  to  import  into  a  will  an  intention  different 
from  that  expressed.^* 

b.  Exception.  —  In  spite  of  the  general  nature  of  the  rule  as 
stated  above  many  of  the  cases  engraft  upon  it  this  excep- 
tion—  that  where  the  will  is  plain,  simple,  and  unambiguous  upon 
its  face,  no  evidence  of  the  surrounding  circumstances  can  be  ad- 
mitted.^^ 


overruled."     Fritsche  v.  Fritsche,  75 
Conn.  285,  53  Atl.  585. 

To  Show  Execution  of  Power. 
In  determining  whether  a  testator 
executed  a  power  when  making  his 
will,  it  is  competent  for  the  court  to 
compare  the  dispositions  of  the  will 
with  his  own  individual  property  to 
determine  his  intention  in  the  mat- 
ter. White  V.  Hicks,  33  N.  Y.  383- 
53.  In  re  Grainger,  L.  R.  (1900) 
2  Ch.  Div.  756;  Lenz  v.  Sens.  27 
Tex.  Civ.  App.  442.  66  S.  W.  no; 
Allen  V.  Allen,  18  How.  fU.  S.) 
385;  Fairfield  v.  Lawson,  50  Conn. 
'501,  47  Am.  Rep.  669;  Allan  v.  Van- 
meter's  Devisees,  i  Met.  (Ky.)  264; 
Griscom  ?'.  Evens.  40  N.  J.  L.  402, 
29  Am.  Rep.  251. 

"  The  rule  is  this :  where  the  lan- 
guage of  the  testator  is  plain  and 
unambiguous  such  language  _  must 
govern,  and  therefore  extrinsic  evi- 
dence is  inadmissible  to  show  that 
he  meant  something  different  from 
what  his  language  imports;  but  any 
evidence  is  admissible,  which,  in  its 
nature  and  effect,  simply  explains 
what  the  testator  has  written ;  '  in 
other  words,  the  question  in  ex- 
pounding a  will  is  not  what  the  tes- 
tator meant  as  distinguished  from 
what  his  words  express;  but  simply 
what  is  the  meaning  of  his  words? 
Waiston's  Lessee  v.  White,  5  Md. 
297. 

54.  Connecticut.  —  Spencer  v. 
Higgins,  22  Conn.  521. 

District  of  Columbia.  —  Atkins  v. 
Best,  27  App.   Cas.   148. 

Illinois.  —  Engelthaler  v.  Engel- 
thaler,  196  111.  230,  63  N.  E.  669; 
Hollenbeck  v.  Smith,  231  111.  484, 
83  N.  E.  206. 

Indiana.  —  Dennis  v.  Holsapple, 
T48  Ind.  297,  47  N.  E.  63T,  62  Am. 
St.  Rep.  526,  46  L.  R.  A.  168. 

Kentucky.  —  Stephen  v.  Walker,  8 
B.    Mon.   600. 


Louisiana.  —  Succession  of  Quin- 
lan,  118  La.  602.  43  So.  249. 

Michigan.  —  Kinney  v.  Kinney,  34 
Mich.  250. 

Missouri.  —  McQueen  v.  Lilly,  131 
:\ro.  9,  31  S.  W.   1043- 

New  Jersey.  —  Griscom  v.  Evans, 
40  N.  J.  L.  402.  29  Am.  Rep.  251. 

Pennsylvania.  —  Thompson  v. 
Kaufman,  9  Pa.  Super.  305. 

55.  7//mo!5.  —  Heslop  v.  Gatton, 
71  111  528;  Brownfield  v.  Wilson,  78 
111.  470. 

Missouri.  —  Webb  v.  Hayden,  166 
Mo.  39,  65  S.  W.  760. 

New  Jersey.  —  Brearley  z'.  Brear- 
lev,  9  N.  J.  "Eq.  21. 

Nezv  York.  —  Myers  v.  Eddy,  47 
Barb.  263;  Ladies  LTnion  Benev. 
Soc.  V.  VanNatta,  43  Misc.  217.  88 
N.  Y.  Supp.  413;  Matter  of  Wells, 
113  N.  Y.  396,  21  N.  E.  137,  10  Am. 
St.  Rep.  457;  Rapalye  v.  Rapalye,  27 
Barb.   610. 

North  Carolina.  —  Williamson  v. 
Williamson,  57  N.  C.  (4  Jones'  Eq.) 
281. 

Rhode  Island.  —  Perrv  v.  Hunter, 
2  R.  I.  80. 

South  Carolina.  —  Reynolds  v. 
Reynolds,  65  S.  C.  390,  43  S.  E. 
878;  Rogers  v.  Morrell,  64  S.  E.  143- 

"  In  the  construction  of  the  will, 
the  court  will  put  itself  as  far  as 
possible  in  the  position  of  the  testa- 
tor, by  taking  into  consideration  the 
circumstances  surrounding  him  at 
the  time  of  the  execution  of  the 
will.  But  this  rule  does  not  apply 
when  the  clearness  of  the  language 
made  use  of  is  such  that  there  is  no 
room  for  doubt."  Dearlove  v.  Otis, 
99  111.   App.  99. 

"  Where  the  language  of  a  will  is 
clear  and  unambiguous,  a  doubt  sug- 
gested by  extrinsic  evidence  of  the 
testator's  circumstances  at  the  time 
he  wrote  the  will  cannot  be  per- 
mitted to  affect  the  construction  of 
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c.  Limitations  of  Rule.  —  It  must  be  carefully  noticed  that  the 
evidence  which  is  admissible  under  this  rule  is  confined  solely  to 
circumstantial  evidence  by  which  the  court  may  be  aided  in  con- 
struing the  language  used.  Direct  evidence  of  intention  as  of  the 
testator's  declarations  is  never  admitted/'" 

d.  Facts  Which  Max  Be  Shozcn.  — Any  fact  having  a  bearing 
upon  the  meaning  with"which  the  language  was  used  is  admissible." 
So  the  relationship  of  the  parties/^  the  financial  circumstances  of 
the  family/^  the  quantity  and  character  of  the  estate/'"  the  manner 
in  which 'it  was  acquired/^  or  any  motives  which  might  be  likely 
to  influence  the  testator^^  in  disposing  of  his  property  may  be 
shown. 

e.  To  Raise  an  Ambiguity.  — It  is  only  by  the  admission  of  evi- 
dence of  the   surrounding  circumstances   that   the   existence   of   a 


the  will."  In  re  Allshouse's  Estate, 
23  Pa.  Super.   146. 

56.  Stephen  v.  Walker.  8  B.  Alon. 
(Kv.)  600;  Alexander  z'.  Bates,  127 
Ala.  3^8,  28  So.  415. 

" '  The  distinction  between  evi- 
dence which  is  ancillary  only  to  a 
right  understanding  of  the  words  to 
which  it  is  applied,  and  which  is, 
therefore,  simply  explanatory  of  the 
words  themselves,  and  evidence 
which  is  applied  to  prove  intention 
itself,  as  an  independent  fact,  is 
broad  and  palpable.'  '  Where  the 
inquiry  is,  what  the  words  of  a  will 
express,  as  distinguished  from  what 
the  testator  meant  by  the  vvords, 
evidence  of  declarations  of  inten- 
tion, of  instructions  given  by  the 
testator  for  preparing  his  will,  or 
anv  evidence  of  a  similar  nature,  is 
obviously  inapplicable  to  the  point 
of  inquirv.'  "  Rosborough  v.  Hemp- 
hill, 5  Rich.  Eq.   (S.  C.)  95- 

57.  Clarke  v.  Clarke,  46  S.  C. 
230,  24  S.  E.  202. 

58.  German  Pioneer  Vercin  v. 
Meyer,  70  N.  J.  Eq.  ig2.  63  Atl.  835; 
Hurst  V.  Von  de  Veld,  158  Mo.  239, 
58  S.  W.  1056;  Turner  v.  Burr,  141 
Mich.  106,  104  N.  W.  379;  Barber 
V  Pittsburgh,  etc.  R.  Co.,  166  U. 
S.  83. 

"  It  is  proper  to  consider  the 
environments  and  the  natural  ob- 
jects of  the  testator's  bounty  at  the 
time  of  the  making  of  the  will,  to 
enable  the  court  to  arrive  at  the 
intention  of  the  testator  in  the  con- 
struction of  the  will."     McClelland's 


Exrs.   V.    McClelland    (Ky.),    116   S. 

W.  730. 

59.  Edens  v.  Williams'  Exrs.,  7 
N  C.  (3  Murph.  L.)  27;  Watkins 
V.  Flora.  30  N.  C.  (8  Ired.  L.)  374; 
Bond's  Appeal,  31  Conn.  183. 

60.  Billingslea  v.  Moore,  14  Oa. 
370;  Simmons  v.  Simmons.  73  Ala. 
235;  Marshall's  Appeal.  2  Pa.  St. 
388:  Schlottman  v.  Hoffman,  73 
"iMiss.  t88.  18  So.  893.  55  Am.  St. 
Rep.  527. 

"  Evidence  of  the  condition  of  a 
testator's  property  at  the  time  the 
will  is  made,  as  well  as  at  the  time 
it  takes  effect,  may  throw  light  upon 
the  meaning  and  effect  of  the  lan- 
guage used  in  expressing  his  inten- 
tion, and  is  therefore  admissible  for 
that  purpose,  in  connection  with  the 
written  instrument."  Jacobs  v.  But- 
ton. 79  Conn.  360.  65  Atl.  150. 

61.  Blair  v.  Scribner,  65  N.  J. 
Eq.  498.   57  Atl.   318. 

62.  Wardner  v.  Seventh  Day 
Baptist  Memorial  Board.  232  111.  606, 
83  N.  E.   1077- 

In  construing  a  will,  extrinsic  cir- 
cumstances as  to  the  age  of  the  de- 
visee and  his  relations  with  the  tes- 
tator are  admissible.  Lowe  v.  Lord 
Hnntingtower.  4  Russ.  532.  2  L.  J. 
CO.  S.)  K.  R.  164.  26  R.  R.  633, 
38  Eng.  Reprint  ()\o. 

Contract  With  Devisee.  —  George 
V.  George.  186  Mass.  7$.  71  N.  E.  85. 

Affection  for  Children — Mers- 
man  v.  Mersman.  136  Mo.  244,  37 
S.  W.  909.  Contra,  Wilson  v.  Bull, 
97  Md.   128,  54  Atl.  629. 
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latent  ambiguity"^  can  be  shown,  and  it  follows  that  they  are  al- 
ways admissible  for  this  purpose.*'* 

F,  Direct  Evidence  oe  iNrENTioN.  —  a.  In  General. — The 
cases  are  in  hopeless  conflict  upon  the  question  of  when  direct  evi- 
dence of  a  testator's  intention  —  as  distinguished  from  evidence  of 
the  surrounding  circumstances  which  is  always  admissible  —  is  ad- 
missible. The  rule  that  where  an  ambiguity  is  latent  it  may  be 
explained  but  where  it  is  patent  it  cannot  be®^  is  of  little  value  as 
it  has  its  exceptions  in  reference  to  both  its  branches.^*'  Moreover, 
many  of  the  cases  in  holding  extrinsic  evidence  admissible  fail  to 
specify  the  nature  of  the  evidence  admitted  and  hence  it  is  impos- 
sible to  say  upon  what  theory  they  are  decided. 

b.  Rule  Stated.  —  It  may  be  laid  down  as  a  general  rule  that  all 
direct  evidence  the  object  of  which  is  to  show  that  the  testator's 
intention  was  different  from  that  signified  by  him  in  the  use  of  the 
words  in  his  will  is  inadmissible.^'^ 

c.  Declarations. — Declarations  of  a  testator  are  inadmissible  to 


63.  Tudor  V.  Terrel,  2  Dana 
(Ky.)  47;  Mitchell  v.  Mitchell,  6 
Md.  224;  Halsted  v.  Meeker's  Exrs., 
18  N.  J.  Eq.  136;  McMahan  v.  Hub- 
bard, 217  Mo.  624,  118  S.  W.  48; 
Daugherty  v.  Rogers,  119  Ind.  254, 
20  N.  E.  779,  3  Iv-  R-  A.  847. 

64.  Vernor  v.  Henry,  3  Watts 
385;  In  re  Metzger's  Estate,  222  Pa. 
St.  276,  71  Atl.  96. 

"  It  is  suggested  that  there  is  a 
latent  ambiguity  in  the  will,  and  that 
extrinsic  evidence  of  the  testator's 
intention  is  admissible.  On  such  a 
claim  as  this  the  initial  matter  for 
consideration  is  whether  a  latent 
ambiguity  exists  at  all.  If  there  be 
none,  no  extrinsic  evidence  of  in- 
tention can  be  given.  But,  in  order 
to  ascertain  whether  there  is  a  lat- 
ent ambiguity,  whether,  in  fact,  the 
words  of  the  will  are  applicable  in- 
differently to  more  than  one  person, 
evidence  of  the  surrounding  circum- 
stances and  of  the  state  of  knowl- 
edge and  belief  of  the  testator  is 
admissible."  Henderson  v.  Hender- 
son,  (1905)    I  Ir.  Rep.  353. 

65.  See  infra,  XIX,  2,  G,  a. 
So-Called     Intermediate     Class. 

"  The  difficulty  of  distinguishing  be- 
tween patent  and  latent  ambiguities 
led  Judge  Story  to  suggest  that 
there  was  an  intermediate  class,  par- 
taking of  the  nature  of  both  patent 
and  latent  ambiguities  —  i.  e.,  'when 
the  words  are  all  sensible  and  have 
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a  settled  meaning,  but  at  the  same 
time  consistently  admit  of  two  inter- 
pretations, according  to  the  subject- 
matter  in  the  contemplation  of  the 
parties.' "  Schlottman  v.  Hoffman, 
73  Miss  188,  18  So.  893,  55  Am.  St. 
Rep.  527- 

66.  Schlottman  v.  Hoffman,  73 
Miss.  188,  18  So.  893,  55  Am.  St. 
Rep.  527. 

Patent  Ambiguities  Which  May 
Be  Explained — "  It  appears,  that 
when  the  terms  of  a  will  are  un- 
certain, parol  evidence  is  inadmissi- 
ble in  proof  of  a  testator's  intention, 
except  in  all  cases  of  latent  am- 
biguity, and  in  these  cases  of  patent 
ambiguity,  where  it  may  be  used  in 
support  of  the  will  by  repelling  a 
legal  and  technical  presumption 
raised  against  express  terms,  where 
it  is  offered  to  rebut  an  equity  or 
trust  raised  by  implication,  and 
where  it  is  offered  to  make  definite 
the  object  of  the  testator's  bounty 
(the  person)  or  the  subject  of  dis- 
position (the  property),  it  being  evi- 
dent that  a  bequest  has  been  dis- 
tinctly made  by  the  testator  to  some 
person,  and  of  one  of  two  or  more 
particular  things."  Billingslea  v. 
Moore,  14  Ga.  370.  And  see  War- 
ner   I'.    Brinton,    29    Fed.    Cas.    No. 

17,179. 

67.  Grimes'  Exrs.  v.  Harmon,  35 
Ind.  198,  9  Am.  Rep.  690.  And  see 
cases  cited  supra,  XIX,  2,  B. 
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aid  in  the  construction  of  his  will  -  except  in  explanation  of  latent 

pmhio-uities'^^  as  subsequently  noted. 
xXon s  Given  .y  t.e  Testatorto  the  scrivener  cannot  be  shown^ 
G.  Rules  APPUno.-a.  Latent  and  Patent  Aurhtgu.trcs.-U^n, 


68.  United  States.  -  Stevens  v. 
Vancleve.  4  Wash.  C.  C.  262,  23  Fed. 
Cas.   No.  13412. 

/l/a^fl«ta.  — Foscue    ^'.    Lyon,     55 

^Ca/iflJ'nn-a.- Matter     of     Gilmore, 
81   Cal.  240,  22  Pac.  655. 

Conneetieut. -Vim^ey   v.    Newton, 

66  Conn.  141,  33  Atl.  591- 

D^^/awar^.- Walter    t'.    ^IiHer,    5 

Har.   151.  ,  .  rr   ■ 

Distriet   of   Columbia  —K^^scr-'. 

Brandenburg,  16  App.  Cas.  310;  Mc- 

Aleer  v.  Schneider,  2  App.  Cas_  461. 

Georgia.  — Welman    v.    Neufvdle, 

75  Ga.   124. 

////Hof5.- Hubbard's  Estate  <J. 
Hubbard,  99  IH.  App.  555.  «^r»uv/, 
198  111.  621.  64  N.  E  /038:  H""en- 
beck  V.  Smith,  231  111.  484,  83  N. 
E  206;  Hoffner  v.  Custer  237  J}  • 
64,  86  N.  E.  7:i7 ;  Brownfield  v.  Wil- 
son, 78  111.  467.  ^    ,.     ^^ 

Indiana.  -  Pocock  f.  Redinger, 
108  Ind.   573,  9  N.  E.  473,  58  Am. 

^?ozJa'- Scott   V.    Scott,    137    Iowa 
239,   114  N.  W.  881. 

/^(-n/MC^y.  —  Cochran  z>.  Lees 
Admr.,  27  Ky.  L.  Rep.  64,  84  S.  W. 
^77-  Chenault's  Guardian  v.  Uie- 
nault's  Exrs.,  10  Ky.  L.  Rep^  B40, 
n  S  W  775;  ^-  c.,  88  Ky.  83,  n 
S  W  424;  Weston  v.  Foster,  7 
Met.    297;    Osborne    v.    Varney,    7 

Met.  301.  ,  T7  •  1       R, 

Marv/a«d. -Fnck  7'.  Fnck  82 
Md.  2t8.  33  Atl.  462:  Shipley  t^. 
Mercantile  Tr.  &  Dep.  Co.,  T02  Md. 
649.  62   Atl.  814.  . 

Massaehusetts.  -  Denfield,  Peti 
tioner,  156  Ma.ss.  265.30  N.  E.  1018, 
Foster  v.  Smith,  156  Mass.  379.  3i 
N  E  291 ;  Brown  v.  Saltonstall,  3 
Met  423;  Farrar  v.  Ayres,  5  P;ck. 
;o4;'  Crocker  .;.  Crocker,  11  Pick 
252-  Gould  V.  Chamberlain,  184 
Mass.  115,  68  N.  E.  39- 

Michigan.— Tmmv   v.    Burr     14^ 

Mich.  106,  104  N.  W.  379;  Fori.es  z'. 

Darling,  94  Miclr  621.  54  N.  W    38> 

A/f..mf/'/'i.-Magee     v.     McNeil, 

41  Miss.  17,  90  Am.  Dec.  354- 


Nczv  York.  -  Mann  ^^  Mann,  14 
Johns,  i;  Williams  v.  Freeman,  »3 
N.  Y.  561.  T^     , 

Tennessee.  -  Hennegar  v.  Dead- 
rick  (Tenn.  Ch.  App.),  54  S-  W.  138 
Texas. —  S^.  Paul's  Sanitarium  v. 
Freeman  (Tex.  Civ.  App.).  ni  S. 
W  ^3;  Peet  V.  Commerce  &  t.-  or. 
R    Co,  70  Tex.  522,8  S.  W    203_^ 

Fcniu'nf.- Wells    v.    Wells'    Es- 
tate, 37  Vt.  483-  ^         ^     o, 
FfrgJnfa.  —  Senger    v.    Senger,    «i 
Va.  687;  App  V.  App,   106  Va.  253. 
55    S.    E.    672;    Wootton    V.    Redds 
Exr.,   12  Gratt.  196.  , 
Memorandum    Attached    to    Will. 
Where  a  will  contains  written  at  its 
bottom   a   statement  by   the    testator 
as  to  how  he   wished   certain  prop- 
erty to  be  divided,  it  was  held  that 
since  this  was   not   executed   it  was 
a    mere    declaration    of    the    testator 
and  was  inadmissible  to  control  the 
construction    of   his    will.     Hosea    c. 
Skinner,    32    Misc.    653,    67    N.    Y. 

"written  Memorandum  made  by 
the  testator  before  executing  his  will 
cannot  be  received  to  control,  alter 
or  modifv  in  any  respect  his  inten- 
tions as  clearly  expressed  in  his  wn  . 
Wilson  V.  Bull,  97  Md.  128,  54  All. 

"69.  Paton  v.  Ormerod,  61  L.  J-. 
P  120,  (1892)  P.  247,  66  L.  1. 
381;  Ladies  Union  Bencv  Soc.  ^. 
VanNatta.  43  Misc^  217,  88_  N.  \. 
SuDO  41 V  Lchnhoff  V.  Theme  184 
Mo  346  83  S.  W.  469;  Pl^elps-  Es- 
tate 4  Pa.  Dist.  258;  Cotton  V. 
Smithwick,  66  j\Ie,  360.  . 

"In  the  case  of  a  latent  ambiguity 
in  a  will,  explanatory  declarations 
made  by  the  testator  at  the  time  o 
the  execution  of  it  are  admissible  in 
evidence;  so  also  are  previous  pro- 
fessions of  the  testator,  mdicative  ot 
bis  design  to  give  his  property  in  a 
particular  way."  Vernor  v.  Henry. 
3  Watts    (Pa.)    385.  ^     XT    T 

'    70.     Zabriske  v.   Huyler.  62  N.   J 
Eq    697.    51    Atl.    197;    M'Alhster    y 
Tate,  II  Rich.  L.   (S.  C)   509;  Cof- 
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cases  state  the  fundamental  rule  as  being  that  latent  ambiguities^^ 
may  be  explained  by  parol  evidence/-  but  patent  ambiguities  can- 
not" without  examining  the  principles  involved  or  differentiating 
between  evidence  which  is  admissible  and  that  which  is  not  admis- 
sible/* It  is  also  commonly  said  that  when  an  ambiguity  is  raised 
by  extrinsic  evidence,  further  evidence  is  admissible  to  remove  it." 


fin  V.  Elliott,  9  Rich.  Eq.  (S.  C.) 
244;  Long  V.  Duvall.  6  B.  Mon. 
(Ky.)  219;  Griscom  z'.  Evens,  40  N. 
J.  L.  402,  29  Am.  Rep.  251 ;  In  re 
Donohue's  Estate,  46  Misc.  370.  94 
N.  Y.  Supp.  1087:  Hill  v.  Felton,  47 
Ga.  455,   15  Am.  Rep.  643. 

Testimony  of  the  one  who  drew 
the  will,  which  is  unambiguous  on 
its  face,  is  not  admissible  to  prove 
an  intent  as  to  the  disposition  of 
the  property  different  from  that  ex- 
pressed by  the  language  of  the  will. 
Defreese  v.  Lake,  109  Alich.  415,  67 
N.  W.  505,  32  L.  R.  A.  744. 

71.  Trustees  v.  Sturgeon,  9  Pa. 
St.  321;  Hand  v.  Hoffman,  8  N. 
J.   L.   71. 

72.  England.  —  Miller  7'.  Travers, 
8  Bingh.  244,  21  E.  C.  L.  288. 

Connecticut.  —  Brainerd  v.  Cow- 
drey,   16  Conn.   I. 

Illinois.  —  Giger  ?'.  Busch,  122  111. 
App.  13;  Bradley  v.  Rees,  113  111. 
327.  55  Am.  Dec.  422. 

Massachusetts.  —  Sargent  v. 
Towne,    10   Mass.  301. 

Mississippi.  —  Love  v.  Buchanan, 
40  Miss.  758. 

Missouri.  —  Willard  v.  Darrah,  168 
Mo.  660,  68  S.  W.  1023.  90  Am.  St. 
Rep.    1023. 

New  Hampshire.  —  Trustees  v. 
Peaslee,  15  N.  H.  317. 

New  .fersex.  —  Hand  Z'.  Hoffman, 
8  N.  J.  L.  71. 

New  York.  —  Mann  v.  Mann,  i 
Johns.  Ch.  231. 

North  Carolina.  —  Taylor  v. 
Maris,  90  N.  C.  619;  President,  etc. 
Deaf  &  D.  Inst.  v.  Norwood,  45  N. 
C.   (Busb.  Eq.)   65. 

Pennsylvania.  —  Wusthoff  v.  Dra- 
court,   3   Watts   240. 

Virginia.  —  Hawkins  v.  Garland, 
76  Va.  149;  Senger  v.  Senger,  81 
Va.  687. 

JVest  Virginia.  —  Wilson  v.  Perry, 
29  W.  Va.   169,   I   S.  E.  302. 

Georgia  Code  Provision "  While 

the  general   rule   is  that  only  latent 
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ambiguities  are  explainable  by  parol 
evidence,  under  our  code  either  a 
patent  or  a  latent  ambiguity  may  be 
so  explained.  Civil  Code  §  3325." 
Oliver  v.  Henderson,  121  Ga.  836. 
49  S.   E.  743- 

73.  Alabama.  —  Johnson  v.  John- 
son, 32  Ala.  637. 

Illinois.  — ■  Engelthaler  v.  Engel- 
thaler,  196  111.  230.  63  N.  E.  669. 

Kentucky.  —  Smith  v.  Smith,  24 
Ky.  L.  Rep.  1964,  72  S.  W.  766; 
Thomas  v.  Scott,  24  Ky.  L.  Rep. 
2031,  72  S.  W.  1 129. 

Missouri. — Davis  v.  Davis,  8 
Mo.  56. 

Nezv  York.  —  Hvatt  v.  Pugsley,  23 
Barb.  285. 

North  Carolina.  —  Field  v.  Eaton, 
16  N.  C.  (i  Div.  Eq.)  283;  Presi- 
dent, etc.  Deaf  &  D.  Inst.  v.  Nor- 
wood, 45  N.  C.  (Busb.  Eq.)  65; 
Taylor  v.   Maris,  90  N.   C.   619. 

Ohio.  —  Clark  v.  Trustees,  3  Ohio 
C.  C.   152. 

Rhode  Island.  —  Lewis  v.  Doug- 
lass, 14  R.  I.  604. 

South  Carolina.  —  Holbrook  v. 
Gaillard,  Rilev  Eq.  167 ;  Jennings  v. 
Talbert,  77  S.  C.  454.  58  S.  E.  420. 

74.  Example.  —  "  But  where  there 
is  a  latent  ambiguity  in  the  language 
of  the  will,  or  the  will  contains  in- 
consistent provisions,  extrinsic  evi- 
dence is  admissible  to  enable  the 
court  to  ascertain  and  give  effect  to 
the  intention  of  the  testator  as  ex- 
pressed in  the  will,  when  read  in 
the  light  of  all  the  surrounding  cir- 
cumstances as  they  existed  at  the 
time  the  will  was  executed."  Han- 
ley  V.  Kraftczyk,  119  Wis.  352,  96 
N.  W.  820. 

75.  Pickering  v.  Pickering,  50 
N.  H.  349. 

"  Whenever,  therefore,  in  applying 
a  will  to  the  objects  or  subjects 
therein  referred  to,  extrinsic  facts 
appear  which  produce  or  develop  a 
latent  ambiguity,  not  apparent  upon 
the  face  of  the  will  itself,  since  the 
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b.  Meaning  of  Words  Used.  —  (l.)  Presumption.  —  There  is  a  pre- 
sumption that  a  testator  used  the  words  in  his  will  in  their  ordinary, 
popular  meaning  and  without  any  peculiar  significance,'*^  and  ac- 
cording to  the  meaning  given  them  at  the  place  of  his  domicilJ^ 

(2.)  Parol  Evidence.  —  (A.)  Traditional  Rule.  —  (a.)  /»  General. 
The  old  rule  was  that  the  clear  meaning  of  the  words  as  used  in  a 
will  could  not  be  disturbed  by  extrinsic  evidence  of  intention,  and 
many  cases  still  support  this  view.'^*  Thus  such  words  as  "  chil- 
dren,'"^'' "  heirs,"^"^  or  "  nieces  "^^  have  a  well  established  meaning 


ambiguity  is  disclosed  by  the  intro- 
duction of  extrinsic  facts,  the  court 
may  inquire  into  every  other  ma- 
terial extrinsic  fact  or  circumstance 
to  which  the  will  certainly  refers,  as 
well  as  to  the  relation  occupied  by 
the  testator  to  those  facts,  to  the 
end  that  a  correct  interpretation  of 
the  language  actually  employed  by 
the  testator  in  his  will  may  be  ar- 
rived at."  Daugherty  v.  Rogers,  119 
Ind.  254,  20  N.  E.  779,  3  L.  R. 
A.   847. 

76.  Daugherty  v.  Rogers.  119  Ind. 
254,  20  N.  E.  779.  3  L.  R.  A.  847; 
Cromer  v.  Pinckney,  3  Barb.  Ch.  (N. 
Y.)  466;  Wolfe  V.  Hatheway 
(Conn.),  70  Atl.  645;  Kaiser  z'. 
Brandenburg,  16  App.  Cas.  (D.  C.) 
310;  Ferguson  v.  Mason,  2  Sneed 
(Tenn.)   618. 

Will  Drawn  by  Ignorant  Person. 
"  The  fact  that  the  paper  w^as  evi- 
dently  drawn  by  an  ignorant  or  un- 
skilled person  must  also  be  consid- 
ered by  the  courts,  and  the  language 
employed  by  such  a  person  given  a 
less  rigid  and  technical  interpreta- 
tion than  where  the  evidence  of  skill 
and  technical  knowledge  in  the 
writer  is  apparent  upon  the  face  of 
the  instrument."  Flynn  7'.  Holman, 
119  Iowa  731.  94  N.  W.  447-  Sec 
also  Brownfield  z'.  Wilson,  78  111. 
470. 

77.  Gurard  v.  Gurard,  73  Ga.  506. 

78.  Myers  v.  Eddy,  47  Barb.  (N. 
Y.)  263;  Blair  v.  Scribner,  65  N.  J. 
Eq.  498,  57  Atl.  318. 

Where  a  testator  directed  that  all 
his  just  "debts  and  expenses"  were 
to  be  satisfied  out  of  certain  legacies, 
parol  evidence  was  held  inadmissi- 
ble to  show  that  by  the  word  "  ex- 
penses "  the  testator  intended  to  in- 
clude the  expenses  of  settling  tlie 
estate.  Accounts  of  Exrs.  of  Haines, 
8  N.  J.  Eq.  506. 


Where  a  testator  used  a  Latin 
phrase  in  his  will  incorrectly,  it 
was'  held  that  an  affidavit  filed  by 
consent  giving  the  language  of  the 
testator,  after  the  execution  of  the 
will,  as  to  the  meaning  of  these 
words,  was  inadmissible.  Archer 
V.  Morris,  61  N.  J.  Eq.  152,  47 
Atl.  275. 

79.  Where  property  is  left  to  a 
third  person's  children,  evidence  is 
inadmissible  to  show  that  the  testa- 
tor intended  the  property  to  go  to 
such  person's  children  by  his  first 
wife,  who  was  the  testator's  sister. 
In  re  Miller's  Estate  (No.  i),  26 
Pa.  Super.  443. 

Parol  evidence  is  admissible  to 
show  that  by  the  term  "  my  chil- 
dren "  in  a  will  the  testator  meant 
"  my  sons."  Weatherhcad  v.  Bas- 
kerville,  11  How.  (U.  S.)  329.  And 
see  Fouke  v.  Kemp,  5  Har.  &  J. 
(Md.)    135. 

Illegitimate  Children  Never  In- 
cluded— ■  Flora  z'.  Anderson,  67  Fed. 
1P2;  Shearman  v.  Angel,  Bailey  (S. 
C.)  351.  See  also  Appel  v.  Byers, 
98  Pa.  St.  479;  Ferguson  v.  Mason, 
2    Sneed    (Tenn.)    618. 

80.  Aspden's  Estate,  2  Wall.  Jr. 
368,  2  Fed.  Cas.  No.  589;  Heirs  of 
Sharp  z'.  Klcinpeter.  7  La.  Ann.  264; 
In  re  Lester's  Estate,  115  Iowa  i, 
87  N.  W.  654. 

Evidence  of  the  attorney  under 
whose  direction  the  will  was  drawn, 
that  the  testator  did  not  wish  a  cer- 
tain person  to  receive  any  of  his 
property.  was  held  inadmissible 
where  such  person  came  within  the 
description  of  the  will  as  an  heir  at 
law,  although  at  the  time  the  testa- 
tor died  the  law  would  not  have 
made  him  a  heir  at  law.  Lincoln  v. 
Perry.  149  Mass.  368,  21  N.  E.  671, 
4  L.  R.  A.  21=;. 

81.  In  re  Holt's  Estate.   146  Cal. 
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which   cannot  be  affected   or  altered   to   suit   the   particular  case. 

(b.)  Words  Rendered  Unintelligible  by  Context.  — Where  from  the 
context  itself  it  appears  that  the  words  could  not  have  been  in- 
tended to  be  used  in  their  primary  sense,  extrinsic  evidence  is  ad- 
missible to  show  in  what  sense  they  were  used  by  the  testator,^^ 
but  this  evidence  is  apparently  limited  to  circumstances  and  does 
not  authorize  the  admission  of  declarations  of  intention.^^' 

(c.)  Vague  and  Uncertain  Terms.  —  Evidence  of  the  surrounding 
circumstances  is  admissible  to  show  what  was  intended  by  the  tes- 
tator in  using  words  having  a  general  and  indefinite  meaning.^* 


77,  79   Pac.   585;   Cromer  v.   Pinck- 
ney,  3  Barb.  Ch.   (N.  Y.)  466. 

Where  the  testator  left  property  to 
her  "  nieces,"  parol  evidence  was 
held  inadmissible  to  show  that  she 
intended  to  include  in  such  descrip- 
tion the  stepdaughter  of  her  brother. 
In  re  Holt's  Estate,  146  Cal.  77,  79 
Pac.  585. 

82.  Doe  V.  Earl  of  Jersey,  3  Barn. 
&  C.  870,  10  E.  C  L.  253;  Scott  V. 
Neeves,  77  Wis.  305,  45  N.  W.  421; 
Davidson  v.  Boomer,  15  Grant  Ch. 
(Can.)  218;  Cromer  7'.  Pinckney,  3 
Barb.  Ch.    (N.  Y.)  466. 

"  If  to  give  the  words  employed 
their  strict,  primary  meaning  renders 
the  will  insensible,  or  unmeaning, 
with  reference  to  extrinsic  facts  and 
circumstances,  courts  will  then  look 
into  all  the  extrinsic  circumtsances 
that  surrounded  the  testator  at  the 
time,  to  see  whether  the  language  of 
the  will  can  be  rendered  sensible 
with  reference  to  those  circumstances 
by  giving  the  words  used  some 
other  proper  but  secondary  mean- 
ing." Daugherty  v.  Rogers,  119  Ind. 
254,  20  N.  E.  779,  3  E.  R.  A.  847. 

Where  the  testator  devised  prop- 
erty to  "  my  heirs  in  portions  ac- 
cording to  the  laws  and  statutes  of 
the  state  of  New  York,  the  same  as 
if  I  had  died  intestate,"  it  was  held 
that  there  was  an  ambiguity  which 
would  justify  the  admission  of  ex- 
trinsic evidence.  Armstrong  v. 
Sheldon,  43  App.  Div.  248,  60  N. 
Y.  Supp.  I. 

83.  Parol  evidence  of  the  verbal 
declarations  of  the  testator  is  inad- 
missible to  prove  what  he  meant  by 
the  word  "  share,"  used  in  various 
items  of  his  will.  Armistead  v.  Ar- 
mistead,  32  da.  597. 


84.  Illinois.  —  Morrall  v.  Morrall, 
236  111.  640,  86  N.  E.  578. 

lozua.  —  Hopkins  v.  Grimes,  14 
Iowa    73^    ("homestead"). 

Kentueky.  —  Thomas  v.  Scott,  24 
Ky.  L.  Rep.  2031,  72  S.  W.  1 129 
(house  and  lot)  ;  P'Simer  v.  Steele, 
32  Ky.  L.  Rep.  647,  106  S.  W.  851 
(  "home   farm  "). 

Maryland.  — W^Lvntr  v.  Milten- 
berger.  21  Md.  264,  83  Am.  Dec. 
573  ("lot");  Frick  v.  Frick,  82  Md. 
218,  33  Atl.  462  ("  the  balance  of 
my   estate"). 

Missouri.  —  Hall  v.  Stephens,  65 
Mo.  670,  27  Am.  Rep.  302,  (de- 
vise to  a  certain  person  "  and 
family");  Thomson  v.  Thomson, 
115  Mo.  56,  21  S.  W.  1085,  1 128 
("the  land  on  which  I  now  reside"). 

Nciv  Jersey.  —  Holton  v.  White,  23 
N.  J.  L.  330    ("by  plantation"). 

New  York.  —  Ryerss  v.  Wheeler, 
22  Wend.  148  (to  explain  the  term 
"back  lands"). 

Ohio.  —  Black  v.  Hill,  32  Ohio  St. 
313   ("my  two  farms"). 

Virginia.  —  Reno  v.  Davis,  4  Hen. 
&  M.  283  (bequest  of  a  negro 
woman  and  her  "increase"). 

Contra.  —  Jackson  v.  Still,  11 
Johns.  (N.  Y.)  201  ("the  farm 
which   I   now   occupy"). 

Words  Possible  of  Two  Interpreta- 
tions  "  Where  the  words  in  ques- 
tion are  all  sensible,  and  have  a  set- 
tled meaning,  but  at  the  same  time 
admit  of  two  interpretations,  ac- 
cording to  the  subject-matter  in  con- 
templation, a  class  intermediate  be- 
tween latent  and  patent  ambiguities 
has  been  recognized  by  authority; 
but  the  more  satisfactory  solution  of 
the  difficulty  is  to  assign  ambigui- 
ties of  this  character  to  the  class  of 
latent     ambiguities."     Schlottman    v. 
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Declarations  of  the  testator  have  also  been  admitted  in  such  cases --' 

,  „.     -r    ,.      Words  havine  a  pecuhar  mean- 

(d  )    Words  0    Local  Sigmiicahon.  —  ^ ^^'^^^''^^^'J,  ^^^  ,,  ^  tectitor 
ing  in  the  locahty  may  be  shown  to  have  been  used  by  the  testator 

with  such  a  meaning^-  ^^^^^^^^  ^^  ^^^^^  ^^  ^  p^,,,, 

(e.)  Nicknames.  —  -^^  "^   iiduit  ux  oVir.wn  ^^ 

SI  r/LeTeWdencetrshow'i:  what  sense  the  testator  used  the 

words.^* 


Hoffman,  73  Miss.   i88.   i8  So.  893, 

55  Am.  St.  Rep.  527. 
85.     Hoffner  ".'.  Custer,  237  11);  64, 

86  N.  E.  737;  Vandiver  v.  Vandiver, 

115  Ala.  328,  22  So.  154- 
Wliere  a  testator  devised  his  house 

and  lot,  the  word  "  lot "  was  held  to 

be  ambiguous;   and   evidence  of  the 

surrounding  circumstances  and  the 
declarations  of  the  testator  made  at 
the  time  he  executed  the  will  were 
admitted  to  show  whether  he  used 
the  word  in  a  technical  sense  or 
with  a  broader  meaning.  McUlratn 
v.  Haley.  48  Ga.  641. 

86.  "  Where  a  testator  devises  ms 
lands  situate  in  a  particular  parish 
or  place,  parol  evidence  is  admissible 
to  show  what  lands  were  then  re- 
puted to  lie  in  such  parish  or  place 
for  the  purpose  of  determining  the 
sense  of  the  description  used  by  the 
testator.  Therefore,  where  a  testa- 
tor devised  all  his  messuages  and 
lands  in  the  parish  of  D,  parol  evi- 
dence was  admitted  to  show  that, 
although  in  point  of  fact  some  part 
of  his  land  was  situate  in  the  parish 
of  W,  yet  that,  at  the  date  of  his 
will  and  death,  that  part  was  gen- 
erally reputed  to  lie  in  D."     Anstee 

V  Nelms,  i  H.  &  N.  225,  26  L.  J., 
Exch.  5,  4  W.  R.  612. 

87.     Hart  v.  Marks,  4  Bradf.    (N. 

Y  )  161 ;  Hiscocks  v.  Hiscocks.  5 
Mees.  &  W.  (Eng.)  363;  Hocken- 
smith  V.  Slusher,  26  Mo.  237 ;  Cham- 
bers V.  Watson,  56  Iowa  676,  10 
N.  W.  239. 

A  legacy  was  left  bv  the  testator 
to  Samuel  Powell.  The  court  ad- 
mitted extrinsic  evidence  to  show 
that   the  testator  used  the  name   as 


a  nickname,  the  real  name  of  the 
person  being  William  Powell,  ancl 
that  the  legacy  was  not  intended  for 
another  person  whose  real  nanie  was 
Samuel  Powell.  Powell  v.  Biddle, 
2  Ball.    (U.  S.)   70.  ,  ..   . 

"The  employment  —  at  least  it  it 
be  habitual -by  a  testator  of  doubt- 
ful words  in  a  particular  sense  is  a 
fact  provable  by  parol  evidence  not 
to  contradict  but  to  explain  ambigu- 
ous or  otherwise  insensible  expres- 
sions." Flood  v.  Flood,  (1902)  I 
Irish  Rep.  538.  .     ,  ^    ,  ^ 

88.  A  testator  devised  property  by 
the  term  "  mod."  Extrinsic  evidence 
m  the  shape  of  the  testimony  of 
experts  in  the  profession  of  the 
decedent  was  admitted  to  show  that 
bv  this  term  the  testator,  who  was  a 
■sculptor,  meant  models.  Goblet  _  t;. 
Beechey,  2  Russ.  &  ^I.  624,  reversing 
8  Sim.  24,  39  Eng.  Reprint  532. 

Where  a  will  is  written  m  German 
and  a  dispute  arises  as  to  its  correct 
translation,  testimony  of  experts  who 
are  learned  in  the  language  is  ad- 
missible. Lehnhoff  v.  Theme,  184 
Mo.  346,  83  S.  W.  469- , 

89.  Kohl  r.  Frederick.  115  Iowa 
=;i7  88  N.  W.  1055;  Robb's  Estate,  . 
W  S  C.  19.  16  S.  E.  241 ;  Smith  V. 
Kimball,  62  N.  H.  606;  Gould  v. 
Chamberlain,  184  Mass.  nS.  68  N. 
E.  39;  Hoffner  v.  Custer.  237  HI-  04. 
86  N  E  737;  Wolfe  v.  Hatheway 
(Conn.).  70  Atl.  645.  /"  re  Wheeler, 
32  App.  Div.  183,  52  N.  Y.  Supp.  943- 
"  Nephews."  —  The  testator  left 
property  to  his  "nephew."  He  had 
a  nephew  of  his  own  and  his  wite 
had  a  nephew  of  the  same  name. 
It  was  held  that  "where  a  word  is 
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c.  Identiiication  of  Beneficiary.—  (1.)  in  General.— Not  only  the 
surrounding  circumstances'*"  but  even  direct  evidence  of  the  tes- 
tator's intention"^  is  admissible  to  identify  the  beneficiary  where  ex- 
trinsic evidence  raises  a  doubt  as  to  the  person  referred  to  by  the 
testator. 

(2.)  Description  Equally  Applicable  to  Two  Persons.  —  Where  the 
descriptive  terms  used  are  equally  applicable  to  two  or  more  per- 
sons, parol  evidence  is  admissible  not  only  of  the  surrounding  cir- 


used  in  a  will  as  part  of  a  descrip- 
tion of  a  person  specified  by  name, 
and  is  applicable  to  persons  so 
named  in  an  ordinary  and  popular 
sense,  as  well  as  in  a  strict  and 
primary  sense,  an  ambiguity  is' 
raised,  and  the  court  may  receive 
evidence  of  the  circumstances  in 
which  the  testator  was  placed  when 
he  executed  his  will,  and  of  the 
sense  in  which  he  was  accustomed 
to  use  the  word  in  order  to  ascer- 
tain the  person  indicated."  Grant  z'. 
Grant,  L.  R.  2  P.  &  D.  (Eng.)  8. 
And  see  Sherrott  v.  Mountford,  L. 
R.  8  Ch.  (Eng.)  928  (nephews  of 
wife  of  testator  held  included  in 
term)  ;  Cromer  v.  Pinckney,  3  Barb. 
Ch.  (N.  Y.)  466  (grandnephews  in- 
cluded) :  In  the  Goods  of  Ashton, 
(1892)  P.  D.  (Eng.)  83  (illegitimate 
nephew   included). 

Parol  evidence  is  admissible  to 
show  that  by  the  term  "my  daugh- 
ter Elizabeth "  the  testator  intended 
to  describe  one  whom  he  had 
adopted  as  his  daughter,  although 
not  legally.  But  in  this  case  it  ap- 
peared that  there  were  no  legal  chil- 
dren. Matter  of  Cahn,  3  Redf.  (N. 
Y.)   31. 

Where  it  appears  that  a  testator 
had  no  legitimate  children  parol  evi- 
dence is  admissible  to  show  that  by 
a  devise  to  his  children  he  meant 
his  illegitimate  children.  See  Miller 
V.  Miller,  30  N.  Y.  Supp.  116. 

"  Parol  evidence  is  admissible  to 
show  a  devise  of  property  by  a 
street  number  was  intended  to  in- 
clude a  contiguous  lot  not  compre- 
hended in  it,  but  which  had  been  in- 
closed with  it,  and  was  necessary 
for  the  occupation  of  the  premises 
for  the  purpose  for  which  they  were 
devoted."  Clark  v.  Goodridge,  51 
Misc.   140,   100  N.   Y.   Supp.   824. 

Property  was  devised  to  "  my  own 
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right  heirs."  It  was  held  that  these 
words  were  ambiguous  and  that  evi- 
dence was  admissible  to  show  that 
the  testator  lived  in  Pennsylvania 
when  the  will  was  executed,  that  he 
had  property  in  that  state,  and  the 
particular  meaning  given  to  these 
words  by  the  Pennsylvania  law. 
Guerard  z'.  Guerard,  73  Ga.  506. 

90.  Wilson  r.  Stevens,  59  Kan. 
771,  51  Pac.  903;  The  Second  v. 
The  First  Cong.  Soc,  14  N.  H.  327 ; 
Blundell   v.   Gladstone,   11    Sim.  467, 

1  Ph.  279.  12  L.  J.  Ch.  225,  5  Jur. 
481.  59  Eng.  Reprint  953;  Willard 
r.  Darrah.  168  Mo.  660.  68  S.  W. 
1023.  90  Am.   St.  Rep.  468. 

"  There  seems  to  be  no  doubt 
that  evidence  dehors  the  will  may 
be  resorted  to  to  identify  the  bene- 
ficiaries designated  by  the  will.  It 
i.s  true  that  a  bequest  can  only  be 
made  by  a  will.  But  the  bequest 
here  is  made  by  the  will,  i.  e.,  to  the 
trustees.  The  evidence  dehors  is 
not  to  make  a  bequest,  but  to  ascer- 
tain and  identify  the  beneficiaries 
designated  bv  the  trust  clause  of  the 
will."  Jay  V.  Lee.  41  Misc.  13,  83 
N.  Y.  Supp.  579. 

91.  Gallup  v.  Wright,  61  How. 
Pr.   (N.  Y.)  286;  Ex  parte  Hornby, 

2  Bradf.  (N.  Y.)  420;  Brownfield  v. 
Brownfield,  12  Pa.  St.  136,  51  Am. 
Dec.  590. 

"The  declarations  of  the  testator 
may  be  resorted  to  in  cases  of  a 
latent  ambiguity,  which  arises  where 
there  are  two  or  more  persons  or 
things,  each  answering  exactly  to 
the  person  or  thing  described  in  the 
will.  In  such  an  event,  parol  evi- 
dence of  what  the  testator  said  may 
be  lawfully  adduced  to  show  which 
of  them  he  intended;  but  such  evi- 
dence will  not  be  allowed  to  show 
that  he  meant  a  thing  different  from 
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cumstances"-  but  also  of  the  intention  of  the  testator."''  Declara- 
tions of  the  testator  may  be  shown.^* 

(3.)  Description  Applying  to  Several  in  Common  but  Inaccurate. 
Where  the  description  applies  equally  to  several  persons  but  each 
fails  to  accurately  fill  it  in  reg-ard  to  the  same  matter,  extrinsic  evi- 
dence of  all  kinds  is  admissible."^ 

(4.)  Description  Partly  True  as  to  Each —  (A.)  Strict  Rule.  —  Where 
the  language  used  in  naming  the  beneficiary  applies  partly  to  one 
person  and  partly  to  another,  evidence  of  the  surrounding  circum- 
stances is  admissible,"®  but  direct  evidence  of  the  testator's  intention 
is  inadmissible.®'^ 


that  disclosed  in  the  will."  Griscom 
V.   Evens,  40  N.  J.   L.  402. 

In  Gilchrist  v.  Corliss  (Mich.), 
118  N.  W.  938.  a  declaration  of  in- 
tention to  do  something  for  a  par- 
ticular society  was  admitted  to  aid 
the  court  in  identifying  the  bene- 
ficiary of  a  devise  in  the  will. 

92."  Second  United  Presby. 
Church  V.  First  United  Presby. 
Church,  71  Neb.  563,  99  N.  W.  252; 
Bodman  v.  American  Tract  Soc,  g 
Allen    (Mass.)   447. 

93.  Ward  v.  Epsy,  6  Humph. 
(Tenn.)    447. 

94.  Reynolds  v.  Whalan,  16  L.  J. 
Ch.  (Eng.)  434;  Charter  Z'.  Charter, 
L.  R.  7  H.  L.  (Eng.)  364;  Hiscocks 
V.  Hiscocks,  5  Mees.  &  W.  (Eng.) 
363. 

Cases  of  latent  ambiguity  may  be 
classed  under  three  heads.  First, 
when  the  description  contained  in  a 
written  instrument,  of  the  person, 
thing  or  place,  intended,  is  applica- 
ble with  equal  certainty  to  each  of 
several  subjects.  In  such  a  case, 
and  probably  in  no  other,  is  general 
parol  evidence  of  the  intention  of 
the  testator  admissible.  And  the 
reason  of  the  rule  is  obvious,  since  it 
would  be  impossible  to  form  any 
g:eneral,  sensible  rule  of  interpreta- 
tion, by  which  courts  could  settle 
such  question  from  the  face  of  the 
will  itself,  and  they  would  remain 
undetermined,  if  parol  proof  of  in- 
tention were  not  permitted  to  go  to 
the  jury.  Stokeley  v.  Gordon,  8 
Md.  496. 

95.  Careless  v.  Careless,  19  Ves. 
601,  I  Mer.  384.  15  R.  R.  134,  34 
Eng.  Reprint  639  (devise  to  Robert 
Careless,  my  nephew,  son  of  Joseph 
Careless.    Two     Roberts     appeared, 

33 


one    son    of   John    and    one    son    of 
Thomas  Careless). 

Where  property  was  devised  to 
"  my  well  beloved  nephews  John 
and  William  Willard "  and  there 
were  two  sets  of  brothers  by  that 
name,  one  being  grandnephews  and 
the  other  grandsons  of  the  testator, 
extrinsic  evidence  is  admissible  to 
show  which  persons  were  intended 
by  the  testator,  since  the  description 
was  partlv  correct  and  partly  incor- 
rect. Wiilard  z:  Darrah,  168  Mo. 
660,  68  S.  W.  1023,  90  Am.  St. 
Rep.  468. 

96.  Bcrnasconi  z>.  Atkinson,  10 
Hare  345,  68   Eng.   Reprint  959. 

Context  Must  First  Be  Examined. 
Smith  v.  Smith,  i  Edw.  Ch.  (N. 
Y.)   189. 

97.  In  Goods  of  Chappell,  L.  R. 
(1894)  P-  D-  (Eng.)  98;  Bernasconi 
z'.  Atkinson,  10  Hare  345,  68  Eng. 
Reprint  959;  Stokeley  z>.  Gordon,  8 
Md.  496. 

Where  a  devise  was  to  "  Anna 
Maria  German,  wife  of  Jonathan 
German,"  and  Anna  Maria  was  not 
the  wife  but  the  daughter  of  Jona- 
than German,  and  his  wife's  name 
was  Catharine,  it  was  held  that  the 
question  of  the  intention  of  the  tes- 
tator must  be  determined  from  the 
construction  of  the  instrument  and 
not  from  the  admission  of  extrinsic  ' 
evidence.  Stokeley  v.  Gordon,  8 
Md.  496. 

Leading  Case.  — "A  testator  de- 
vised lands  to  his  son  John  H.  for 
life;  and  from  his  decease,  to  the 
testator's  grandson  John  H.,  eldest 
son  of  the  said  John  H.,  for  life; 
and  on  his  decease,  to  the  first  son 
of  the  body  of  his  said  grandson 
John  H.  in  tail-male,  with  other  re- 
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(B.)  Liberal  Rule.  —  In  the  United  States  direct  evidence  is  usu- 
ally admitted  in  such  cases."^ 

(5.)  Description  True  in  Part  Only.  —  Where  the  description  is  true 
only  in  part,  as  where  the  name  is  correctly  given  but  a  mistake 
is  made  in  stating  the  relationship  of  a  devisee,  extrinsic  evidence 
of  the  surrounding  circumstances  is  admissible.**^ 

(6.)  Exclusion  of  Person  Answering  Description.  —  In  many  courts, 
w^here  it  is  shown  that  there  is  a  person  who  exactly  fills  the  de- 
scription of  the  will,  evidence  to  show  that  such  person  was  not  the 
person  intended  by  the  testator  is  inadmissible.'^ 


mainders  over.  At  the  time  of 
making  the  will,  the  testator's  son 
John  H.  had  been  twice  married; 
by  his  first  wife  he  had  one  son, 
Simon,  by  his  second  wife  an  eldest 
son,  John,  and  other  younger  chil- 
dren, sons  and  daughters :  Held, 
that  evidence  of  the  instructions 
given  by  the  testator  for  his  will, 
and  of  his  declarations,  was  not  ad- 
missible to  show  which  of  these  two 
grandsons  was  intended  by  the  de- 
scription in  the  will."  Hiscocks  v. 
Hiscocks,  5  Mees.  &  W.  (Eng.)  363. 

98.  In  re  Dominici's  Estate,  151 
Cal.  181.  90  Pac.  448;  Wagner's  Ap- 
peal, 43  Pa.  St.  102;  Smith  v.  Smith, 
4  Paige   Ch.    (N.   Y.)   271. 

Where  a  devise  was  "  to  Mary 
Smith,  wife  of  Nathaniel  Smith," 
and  it  appeared  that  Mary  Smith's 
husband  was  named  Abraham 
Smith  and  that  Nathaniel  Smith's 
wife  was  named  Sarah,  extrinsic  evi- 
dence was  admitted  to  show  which 
person  was  intended  bv  the  testator. 
Smith  V.  Smith,  I  Edw.  Ch.  (N.  Y.) 
189. 

The  testatrix  who  left  a  niece, 
Fanny  R.  Gibson,  and  a  grand- 
niece,  Fanny  Gibson,  mother  and 
daughter,  gave  $1,000  "unto  my 
grandniece,  Fanny  R.  Gibson,"  it 
was  held  that  this  constituted  a  case 
of  latent  ambiguity  and  that  extrin- 
'sic  evidence  was  admissible  to  prove 
which  of  the  persons  was  intended 
by  the  testatrix;  and  as  the  mother 
was  the  nearest  in  relationship  a 
presumption  arises  that  she  was  in- 
tended. Gallup  V.  Wright,  61  How. 
Pr.    (N.   Y.)    286. 

99.  Covert  v.  Sebern,  72>  Iowa 
564,  35  N.  W.  636;  Giger  v.  Busch, 
122  III.  App.  13;  Rathjens  v.  Mer- 
rill. 38  Wash.  442,  80  Pac.  754. 
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Incorrect  naming  of  a  grand- 
daughter in  a  will  is  a  latent  am- 
biguity and  may  be  explained  by 
extrinsic  evidence.  Gordon  v.  Bur- 
ris,   141   Mo.  602,  43   S.  W.  642. 

Where  a  testator  devised  property 
to  his  "  brother  Cormac  Connolly," 
and  it  appeared  that  he  did  not  have 
a  brother  by  that  name,  but  that  he 
had  a  brother  by  the  name  of  Henry, 
who  was  dead,  and  another  brother 
by  the  name  of  James,  evidence  was 
admitted  to  show  that  it  was  his 
brother  James  whom  he  intended  to 
name.  Connollv  v.  Pardon,  i  Paige 
Ch.   (N.  Y.)   291. 

"  Where  the  name,  or  description, 
or  both,  of  the  person  or  thing  in- 
tended to  be  referred  to,  is,  in  some 
respect  so  far  incomplete  or  erro- 
neous, as  not  to  refer  with  precision 
to  any  particular  person  or  thing, 
in  many  cases  the  same  rule  has 
been  adopted  as  in  cases  under  the 
first  head,  and  the  widest  latitude 
has  been  allowed  in  the  introduction 
of  extrinsic  evidence;  but  in  mod- 
ern decisions  much  less  latitude  is 
allowed,  and  the  practice  of  submit- 
ting such  questions  to  the  jury  as 
questions  of  intention  rather  than  to 
the  court  as  questions  of  construc- 
tion is  unsound."  Stokeley  v.  Gor- 
don, 8  Md.  496. 

1.  Fairfield  v.  Lawson,  50  Conn. 
501,  47  Am.  Rep.  669;  In  re  Root's 
Estate,  187  Pa.  St.  118,  40  Atl.  818; 
In  Goods  of  Peel,  39  L.  J.,  P.  36, 
L.  R.  2  P.  46,  22  L.  T.  417. 

"When  the  devise  is  to  A.  B., 
the  son  of  C.  D.,  such  a  person  be- 
ing in  existence,  no  matter  ho^  clear 
it  might  be  proved  that  the  testator 
intended  A.  B.,  the  son  of  E.  F., 
such  evidence  would  be  inadmissible, 
because  there  could  be  no  ambiguity 
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A  More  Liberal  View  as    to    this    obtains    in    a  few  jurisdictions." 
(7.)  No  Person  Answering  Description.  —  Where  no  person  is  to  be 
found  who  answers  the  description,  extrinsic  evidence  is  inadmis- 
sible to  show  to  whom  the  testator  referred.^     Some  cases  are  to 
be  found  holding  the  contrary  view.* 

(8.)  Misnomer  of  Charity.— (A.)  In  General. — The  mere  fact  that 
no  corporation  or  association  is  in  existence  which  bears  the  exact 
name  used  by  the  testator,  does  not  render  the  devise  void  for  un- 
certainty, but  evidence  is  admissible  to  show  what  the  testator  in- 
tended,^    It  must  always  appear,  however,  that  the  devise  or  be- 


as  to  the  meaning  of  the  words  used 
in  the  will."  Ward  v.  Epsy,  6 
Humph.    (Tenn.)  447. 

"  In  Tucker  and  others.  Executors 
V.  Seamen's  Aid  Society,  7  Metcalf 
188,  the  testator  gave  a  legacy  to 
'  the  Seamen's  Aid  Society  in  the 
city  of  Boston '  and  '  the  Seamen's 
Friend  Society '  claimed  the  legacy. 
The  latter  offered  to  prove  that  the 
testator  had  no  knowledge  of  the 
existence  of  the  society  named  in  the 
will ;  that  he  did  know  of  the  other 
society;  was  deeply  interested  in  its 
objects;  had  contributed  to  its 
funds,  and  had  frequently  expressed 
a  determination  to  give  it  a  legacy ; 
that  he  directed  the  scrivener  who 
wrote  his  will,  to  insert  the  legacy  as 
made  to  said  society;  but  the  scrive- 
ner, not  knowing  the  existence  of 
the  society,  told  the  testator  the 
name  of  the  society  was  '  the  Sea- 
man's Aid  Society,'  and  the  testator 
thereupon  consented  to  have  that 
name  inserted.  This  evidence  was 
held  inadmissible,  and  that  the  so- 
ciety named  and  described  in  the 
will  was  entitled  to  the  legacy."  Ap- 
pel  V.  Byers,  98  Pa.  St.  479. 

2.  In  re  Miller's  Estate  (No.  l), 
26  Pa.  Super.  443;  Henderson  v. 
Henderson,   (1905)    i  Irish  Rep.  353. 

Property  was  devised  to  "  Samuel 
G.,  son  of  Captain  John  F.  Slaugh- 
ter." Parol  evidence  was  admitted 
to  show  that  at  the  time  the  will 
was  made  there  was  no  such  person 
in  existence,  though  later  such  a 
person  was  born,  and  that  the  tes- 
tator's real  intention  was  to  leave 
the  property  to  Samuel  G.,  son  of 
Captain  John  F.  Hawkins.  Hawkins 
V.  Garland,  31  Gratt.  (Va.)  149,  31 
Am.  Rep.  722. 

3.  Barnes    v.    Simms,    40    N.    C. 


(5  Ired.  Eq.)  392,  94  Am.  Dec.  435; 
In  re  Knoblauch's  Will.  31  Misc. 
418,  65  N.  Y.  Supp.  658. 

4.  "  In  Beaumont  v.  Fell,  2  P. 
Wms.  (Eng.)  140,  a  legacy  given  to 
Catherine  Earnley  was  held  good  to 
Gertrude  Yardley,  proof  being  made 
that  it  was  intended  for  her,  and 
no  person  of  the  former  name  be- 
ing known."  Evans  v.  Hooper's 
Exr.,  3  N.  J.  Eq.  204. 

In  Thomas  v.  Stevens,  4  Johns. 
Ch.  (N.  Y.)  607,  evidence  was  ad- 
mitted to  show  that  a  person  not 
named  or  described  at  all  in  the  will 
was  intended  by  the  testator  to  take 
the  legacy,  where  there  was  no  per- 
son of  the  name  used  in  the  will. 

"  Where  the  name  or  description 
is  erroneous  and  there  is  no  reason- 
able doubt  as  to  the  person,  whowas 
intended  to  be  named  or  described, 
the  mistake  will  not  defeat  the  be- 
quest; and  the  same  rule  applies  as 
well  to  corporations  as  to  an  indi- 
vidual." Wilson  V.  Perry,  29  W. 
Va.   169,   I   S.  E.  302. 

5.  Connecticut.  —  Brewster  v. 
McCall.  15  Conn.  274;  Beardsley  v. 
American  Home  M.   Soc,  45  Conn. 

227- 

Illinois.  —  Missionary  Soc.  v. 
Cadwell,  69  111.  App.  280. 

Maine.  —  Preachers'  Aid  Soc.  v. 
Rich,  45   Me.  552. 

Massachusetts.  —  Faulkner  v.  Na- 
tional Sailors'  Home,  155  Mass.  458, 
29  N.   E.  645. 

Nezif  Hampshire.  —  Smith  v.  Kim- 
ball, 62  N.  H.  606;  Trustees  v.  Peas- 
lee,  IS  N.  H.  317.  ^ 

New  Jersey.  —  Moore's  Exr.  v. 
Moore,  50  N.  J.  Eq.  554-  25  Atl. 
403 ;  German  Pioneer  Verein  v. 
Meyer,  70  N.  J.  Eq.  192,  63  Atl.  835- 

Nezi.'  York.  ■ —  In  re  Dickinson's 
Estate,    56    Misc.    232.     107    N.     Y. 
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quest  was  intended  for  some  charitable  corporation  or  association.*' 
(B.)  Two  OR  More  Claimants.  —  Where  the  description  used  does 
not  apply  with  entire  accuracy  to  any  institution  but  appHes  in  va- 
rious particulars  to  several,  evidence  is  admissible  to  show  which 
was  intended  by  the  testator.'^ 

Slight  Inaccuracy  wall  not  justify  the  admission  of  extrinsic  evi- 
dence where  the  testator's  intention  can  still  be  drawn  from  the 
face  of  the  will.^ 

(C.)  Surrounding  Circumstances. —  (a.)  Connection  With  One  Institution. 
The  knowledge  of  the  existence  of  one  of  the  institutions  and  his 


Supp.  386;  Leonard  v.  Davenport, 
58  How.  Prac.  384;  Lefevre  v.  Le- 
fevre,  59  N.  Y.  434. 

Pennsylvania.  —  Cresson's  Appeal, 
30  Pa.  St.  437- 

Tenncssee.  —  Gass  v.  Ross,  3 
Sneed  211. 

Virginia.  —  Roy's  Exr.  v.  Rowzie, 
25  Gratt.  599. 

West  Virginia.  —  Ross  z>.  Kiger, 
42  W.  Va.  402,  26  S.  E.  103. 

Wisconsin.  —  Webster  v.  Morris, 
66  Wis.  366,  28  N.  W.  353;  In  re 
Paulson's  Will,  127  Wis.  612,  107 
N.  W.  484. 

The  testatrix  directed  two-fourths 
of  the  residue  of  her  estate  to  be 
divided  equally  "  between  the  home 
and  foreign  missions."  Parol  evi- 
dence was  admitted  to  show  that  she 
was  a  member  of  the  Presbyterian 
Church  and  contributed  to  its  sup- 
port, and  from  such  evidence  it  will 
appear  that  the  legacies  belonged  to 
the  Boards  of  Home  and  Foreign 
Missions  respectively  of  the  Presby- 
terian Church  of  the  United  States 
of  America.  Board  of  Missions  v. 
Scovell,  3  Dem.  _(N.  Y.)   516. 

Devise  to  Institution  By  Its  Pop- 
ular Name.  —  President,  etc.  of  Deaf 
&  Dumb  Inst.  v.  Norwood,  45  N. 
C.    (Busb.  Eq.)   65. 

6.  Deaf  &  Dumb  Missionary  Soc. 
V.  Reynolds,  9  Md.  341. 

Where  a  legacy  was  left  to  the 
*'  Freedmen's  Association,"  evidence 
that  the  testator  told  the  scrivener 
that  he  wanted  to  give  the  property 
to  a  certain  specified  association 
was  held  inadmissible,  since  the  case 
did  not  come  within  the  rule  which 
allows  parol  evidence  to  explain  an 
ambiguity  which  arises  as  to  which 
one  of  two  or  more  persons,  "each 
answering  the  words  in  the  will,  the 
testator    inlcntk-d    to    remember,    for 
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in  this  case  the  words  used  are  not 
applicable  to  any  known  organiza- 
tion. Fairfield  v.  Lawson,  50  Conn. 
501,  47  Am.  Rep.  669. 

7.  In  re  Pearson's  Estate,  52 
]\Iisc.  273,  102  N.  Y.  Supp.  965, 
aiRrmed,  109  N.  Y.  Supp.  1127; 
Goodhue  v.  Clark,  2,7  N.  H.  525; 
Keith  V.  Scales,  124  N.  C.  497,  32 
S.  E.  809. 

Extrinsic  evidence  is  admissible 
"  when  the  description  of  the  thing 
intended  to  be  devised,  or  of  the 
person  who  is  intended  to  take,  is 
true  in  part,  but  not  in  every  par- 
ticular. Thus,  such  evidence  is  ad- 
missible to  show  that  by  a  bequest  to 
*  The  Congregational  Society  of  Au- 
burn,' the  testator  intended  '  The 
First  Congregational  Society  in  Au- 
burn ; '  and  that  by  a  bequest  to 
'  The  Congregational  Foreign  Mis- 
sionary Society,'  the  testator  in- 
tended '  The  American  Board  of 
Commissioners  for  Foreign  Mis- 
sions.' "  Howard  v.  American  Peace 
Soc,  49  ]\Ie.  288. 

Gift  Divided  Where  Two  Corpora- 
tions Partly  Answer  Description  and 

Intention    is    Unascertainable St. 

Luke's  Home  v.  Assn.  for  Indigent 
Females,  52  N.  Y.  191,  11  Am.  Rep. 
697. 

8.  St.  Luke's  Home  v.  Assn.  for 
Indigent  Females,  52  N.  Y.  191,  11 
Am.  Rep.  697 ;  Union  Trust  Co.  v. 
St.  Luke's  Hospital,  74  App.  Div. 
330,  77  N.  Y.  Supp.  528;  aMrmed. 
175  N.  Y.  505,  67  N.  E.  1090,  and 
see  In  re  Jeanes'  Estate,  3  Pa.  Dist. 

314- 

Omission  From  Name  of  Word 
Specifying  locality.  —  "I  have 
examined  with  care  the  cases  cited 
by  the  learned  counsel  for  the  ap- 
pellant, to  see  if  there  was  any  case 
that  had  held  that  the  omission  from 
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ignorance  of  the  other»  and  the  interest  he  took  in  the  work  of  the 
one  and  his  membership  in  it,  may  be  shown/'^ 

(b)  Previous  Contributions.  -  The  fact  that  the  testator  had  been 
in  tlie  habit  of  contributing  to  the  support  of  an  mstitution  is  an 
important  circumstance  to  be  considered.^^  ,        .    k 

(9)  Uncertain  Description.  —  While  the  beneficiary  need  not  be 
directly  named  in  the  will,  enough  must  appear  either  in  the  will 
itself  or  from  the  facts  proved  to  render  it  reasonably  certain  whom 
the  testator  had  in  mind.^- 


the  name  of  an  institution  of  a  por- 
tion of  its  name  denoting  the  local- 
ity in  which  the  institution  existed, 
or  the  state  which  incorporated  it, 
would  make  the  bequest  so  am- 
biguous or  uncertain  as  to  justify 
the  admission  of  extrinsic  evidence; 
but  I  can  find  no  case  in  which 
the  omission  of  a  part  of  the  name 
of  an  institution,  when  the  words 
used  were  identical  with  the  re- 
mainder of  the  name,  which  held 
that  the  court  was  justified  in  re- 
ceiving evidence  to  show  that  the 
testator  intended  another  institution, 
having  for  its  name  but  a  pan  ot 
that  used  as  describing  the  institu- 
tion intended."  Union  Trust  Co-  v. 
St.  Luke's  Hospital  74  App.  Div. 
330  77  N.  Y.  Supp.  5^8,  amniicd, 
175  N.  Y.  505,  67  N.  E.  1090. 

9.  Bristol  V.  Ontario  Orphan 
Asylum,  60  Conn.  472,  22  Atl.  848; 
Tilley  v.  Ellis,  119  N.  C.  233,  26  S. 

E.  29. 

10.  Connect  1  c  u  t.  —  Ayres    v. 

Weed,  16  Conn.  291. 

Illinois.  —  Missionary  Soc.  v.  Cad- 
well,  69  111.  App.  280. 

Massachusetts.  —  B  o  d  m  a  n  i'. 
American  Tract  Soc,  9  AHe"  447- 

Michigan.  —  Gilchrist  v.  Corhss, 
118N.  W.  938.  ,     ^^    .       . 

Nebraska.  —  Second  United 
Presby.  Church  v.  First  United 
Presby.  Church,  71  Neb.  563,  99  N. 
W.  252.  ^ 

Nezv  ForA'.  —  Bowman  v.  Domes- 
tic &  Foreign  Miss.  Soc,  100  App. 
Div.  29,  90  N.  Y.  Supp.  898. 

Pennsvlvania.  —  The  Domestic  & 
Foreign "  Miss.  Soc.  Appeal,  30  Pa. 
St.  42s. 

IVa'shingtoii.  —  Reiormed  Presby. 
Church  V.  McMillan,  31  Wash.  643, 
72   Pac.   502.  _  ,  .       1 

Where  the  testatrix  made  a  be- 
quest  to   the    "  Christian    Missionary 


Society  of  this  state."  extrinsic^  evi- 
dence was  held  admissible  to  iden- 
tify the  legatee  by  showing  that  she 
was  a  member  of  the  Church  of 
Christ  and  that  that  church  had  but 
one  missionary  society  which  was 
commonly  known  by  the  name  she 
gave  it,  although  its  legal  name  was 
"The  Missionary  Society  of  the 
Churches  of  Christ  in  Indiana,"  and 
therefore  the  legacy  was  not  void 
for  uncertainty.  Chappell  v.  Mis- 
sionary Soc,  3  Ind.  App.  356,  29  N. 
E.  924,  50  Am.  St.  Rep.  276. 

11.  Button  T'.  American  Tract 
Soc,  23  Vt.  336;  Gilmer  v.  Stone, 
1^0  U  S.  586;  Wood  V.  Hammond, 
16  R.  I.  98,  17  Atl.  324.  18  Atl.  198; 
Tilton  V.  American  Bible  Soc,  60 
N.  H.  377,  49  Am.  Rep.  321 ;  Hinck- 
ley V.  Thatcher,  139  Mass.  477.  I 
N.    E.  840,   52  Am.   Rep.  719. 

"In  defining  the  object  of  his 
bounty,  the  testator  used  the  term 
Foreign  Missionary  Society.  The 
auditor  very  properly  called  to  his 
aid  parol  testimony  to  show  the 
situation  in  which  the  testator  stood 
when  he  made  this  bequest.  From 
that  testimony  it  appears  that  Mr. 
Amberson  had  been  for  many  years 
an  active  member  of  the  Petersville 
]\Iethodist  Episcopal  Church,  and 
that  he  had  steadily  contributed  to 
the  support  of  the  foreign  mission- 
arv  work  carried  on  by  the  de- 
nomination of  which  he  was  a  mem- 
ber. It  was  clear  that  he  intended 
his  bequest  should  go  to  maintain 
that  work,  although  he  was  mistaken 
as  to  the  official  name  of  the  board 
which  is  in  control  of  the  foreign 
missionary  efforts  of  the  IMethodist 
Episcopal'  Church."  In  re  Amber- 
son's    Estate,    204    Pa.    St.    397,    54 

Atl.  484-  „  ,   J 

12.     Dennis  v.  Holsapple,  148  Ind. 

297,  47  N.  E.  631,  62  Am.  St.  Rep. 
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6..  Identification  of  Subject-Matter. — (1.)  In  General. — Where 
an  ambiguity  is  shown  to  exist  as  to  the  subject-matter  of  a  devise, 
evidence  of  the  testator's  intention^^  is  admissible  as  well  as  evi- 
dence of  the  surrounding  circumstances.^^ 

Same  Rules  Apply  as  in  cases  dealing  with  identification  of  the 
beneficiary/^  but  it  has  been  thought  best  for  the  sake  of  clearness 
to  treat  the  cases  separately. 

(2.)  Description  Applicable  to  Two  Objects. —  In  cases  in  which  the 
description  of  property  devised  is  equally  applicable  to  two  or  more 
parcels,  extrinsic  evidence  is  admissible  not  only  of  the  circum- 
stances^*^ but  of  the  testator's  declarations.^^ 


526,  46  L.  R.  A.  168;  Gass  V.  Ross, 
3  Sneed   (Tenn.)   211. 

Where  a  testatrix  left  property 
to  the  person  who  should  at  her 
request  take  care  of  her,  and  no 
person  occupied  this  status  or  an- 
swered to  the  beneficiary  therein  de- 
scribed at  the  time  the  will  was  ex- 
ecuted, it  was  still  held  that  the 
name  of  the  beneficiary  was  not  left 
blank  to  such  an  extent  that  ex- 
trinsic evidence  was  not  admissible 
to  show  that  some  person  subse- 
quently did  take  care  of  the  tes- 
tatrix and  was  intended  by  the  tes- 
tatrix to  have  her  property.  Den- 
nis V.  Holsapple,  148  Ind.  297,  47 
N.  E.  631,  62  Am.  St.  Rep.  526,  46 
L.  R.  A.  168. 

13.  Hayden  v.  Ewing's  Devisees, 
I  B.  Mon.    (Ky.)   113. 

A  former  will  whether  formally 
executed  or  not  is  admissible  as  a 
written  declaration  of  the  testator 
to  explain  a  latent  ambiguity  in  the 
description  of  propert3^  Thomson 
V.  Thomson,  115  ]\Io.  56,  21  S.  W. 
1085,    1 1 28. 

"  Where  from  proof,  aliunde,  it 
appears  that  the  testator  did  not 
own  property  corresponding  with 
that  described  in  his  will,  parol  evi- 
dence may  be  resorted  to  by  way 
of  explanation  of  what  was  intended 
to  be  devised.  In  cases  of  latent 
ambiguity,  the  declarations  of  the 
testator,  or  his  instructions  for  the 
drawing  of  the  will,  may  be  given 
in  evidence  to  show  the  intention 
of  the  testator.  Such  proof  is  only 
excluded  where  there  is  no  am- 
biguity, and  where  the  attempt  is  to 
show  a  mistake  in  the  drawing  of 
the  will."  Doe  v.  Roe,  i  Wend. 
(N.   Y.)    541.     And   see   Morgan   v. 
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Burroughs,    45    Wis.    211,    30    Am. 
Rep.  717. 

14.  Chace  v.  Lamphere,  51  Hun 
524,  4  N.  Y.  Supp.  288;  McCall  v. 
Gillespie,  51  N.  C.  (6  Jones'  L)  533; 
Morgan  v.  Burroughs,  45  Wis.  211, 
30  Am.  Rep.  717;  Hawkins  v.  Gar- 
land, 76  Va.   149,  44  Am.  Rep.   158. 

15.  "A  much  larger  number  of 
these  cases  relate  to  the  admissi- 
bility of  such  evidence  to  show  who 
were  the  devisees  or  legatees  in- 
tended by  the  testator,  than  to  its 
admissibility  to  show  what  was  the 
intended  subject  matter  of  his  de- 
vise or  bequest.  But  the  same  gen- 
eral principle  is  everywhere  treated 
as  applicable  alike  to  both  classes 
of  cases.  In  none  of  the  books 
which  treat  of  this  matter  do  we 
find  these  two  classes  of  cases  dis- 
cussed separately,  but  the  two  are 
intermixed,  as  if  there  were  no  dif- 
ference in  the  principle  to  be  ap- 
plied to  them ;  and  courts,  in  decid- 
ing cases  of  one  class,  refer  to  and 
apply  decisions  on  the  other." 
American  Bible  Soc.  v.  Pratt,  9 
Allen    (I\Iass.)    109. 

16.  Douglas  V.  Blackford,  7 
Md.  8. 

Where  a  devise  was  made  to 
"  Harrison  township "  and  it  ap- 
peared that  there  were  several  such 
townships,  extrinsic  evidence  to 
show  that  the  testator  resided  in 
Harrison  township  in  Cass  county 
and  that  he  sustained  a  peculiar  re- 
lation to  that  township  different 
from  all  others  of  like  name,  was 
admissible.  Skinner  v.  Harrison 
Twp.,  116  Ind.  139,  18  N.  E.  529, 
2  L.  R.  A.   137- 

17.  •  Den  v.  Cubberly,  12  N.  J.  L. 
308. 
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(3.)  Description  True  in  Part  Only.— Where  the  description  is  true 
in  part    and  false  in  part,  extrinsic  evidence  is  admissible.'** 

(4.)  Description  Partly  Applicable  to  Two  Objects.  —  Where  the  de- 
scription is  partly  applicable  to  one  parcel  of  land  and  partly  ap- 
plicable to  another,  any  evidence  should  be  admissible. 

(5.)  Uncertain  Descriptions.  -  Where  all  that  appears  is  the  testa- 
tor's intention  to  devise  some  land,  parol  evidence  will  not  be  ad- 
mitted to  supply  the  description,^^  but  where  there  is  merely  an 
imperfect  description  evidence  is  admissible.-^ 

(6.)  Rejecting  False  Description.  -  In  every  case  m  which  part  of 
the  description  is  false,  this  part  may  be  rejected-  and  if  enough 
remains  taken  in  connection  with  extrinsic  evidence  as  to  what 
property  the  testator  actually  did  own,  to  identify  the  subject-mat- 
ter  the  devise  will  be  given  effect.^^     It  is  not  necessary  that  the 


Leading  Case.  —  Miller  v.  Travers, 
8  Bingh.  244.  21  E.  C.  L.  288.  citing 
Bac.  Max.  23;  Hob.  Rep.  32;  J^Q" 
ward  Altham's  Case,  8  Rep.  ISS- 

18  Coleman  v.  Eberly,  70  Pa.  bt. 
107  •  Miller  v.  Travers,  8  Bingh.  244, 
21  E.  C.  L.  288. 

19.  "Where  words  in  a  will  are 
fairly  and  legitimately  applicable  to 
one  thing  as  its  name,  and  are 
equally  applicable  to  another  thing 
as  words  of  description,  parol  evi- 
dence is  admissible  to  show  in  which 
of  the  two  sentences  the  testator 
was  in  the  habit  of  using  the 
words."    Boggs  V.  Taylor,  26  Ohio 

^20.°1i:rooks  V  Whitford,  47  Mich. 

283,  II  N.  W.  159-  ^  .  ^r  » 

21.     Sorenson  v.  Carey,  90  Mi""- 

202,  104  N.  w.  958;  Fly""  ,^-  Hoi- 

man,  119  Iowa  731,  94  N.  W.  447- 

"A  will  describing  land  devised 
as  '  one-half  of  the  remainder  of  my 
farm  including  the  house  wherein  i 
now  live'  is  not  too  indefinite  to 
exclude  identification  by  parol  e\'i^- 
dence."  Bell  v.  Couch,  132  N.  C. 
346,  43  S.  E.  gii-  .„  .,  T 

The  description  in  a  will  was  i 
give  and  devise  to  my  wife  all  my 
interest  in  1029  acres  of  land  there 
being  nothing  to  indicate  that  the 
testator  had  other  lands  parol  evi- 
dence is  admissible  to  identify  the 
tract  in  question.  Grubb  v.  Foust, 
99  N.  C.  286,  6  S.  E.  103. 

Where  a  description  is  not  am- 
biguous but  is  imperfect,  the  defect 
being  in  the  omission  to  state  the 
township  and  range,  extrinsic  evi- 
dence is  admissible  to  show  in  what 


township  and  range  the  testator 
owned  land  and  that  he  owned  no 
other  land  in  the  county.  Chambers 
V  Watson,  60  Iowa  339.  U  N.  W. 
1,26  And  see  McMahan  v.  Hub- 
bard. 217  Mo.  624,  118  S  W.  481. 
22.  Riggs  V.  Myers,  20  Mo.  239; 
Vestal  V.  Garrett,  197  HI-  398.  64  N. 

E.  345-  ., 

"  However  many  errors  there 
may  be  in  a  description,  either  of  a 
devisee  or  the  subject  of  a  devise, 
the  devise  will  not  be  avoided  it 
enough  remains,  after  rejectmg  the 
errors,  to  show  with  certainty  what 
was  intended,  when  considered  from 
the  position  of  the  testator."  Col- 
lins   V.    Capps,   235    111-    560,   85    N. 

E.  934-  ,  ei  ft 

23.     Canada. —In    re     Shaver,    6 

Ont.  312. 

United  States.  —  Allen  v.  Lyons, 
2  Wash.  C.  C.  475,  i  Fed.  Cas.  No. 
227 

Georgia.  — Rogers  v.  Rogers,  78 
Ga.  688,  3  S.  E.  451 ;  Johnson  z:  Mc- 
Kay, 119  Ga.  196,  45  S.  E.  992. 

///;»o/.s.  — Decker  v.  Decker,  121 
111.  341,  12  N.  E.  750;  Douglas  r. 
Bolinger,  228  111.  23,  81  N.  E.  787; 
Felkel  V.  O'Brien,  231  lU.  329.  83 
N.  E.  170. 

/owa.  —  Eckford  v.  Eckford,  91 
Iowa  ^4,  58  N.  W.  1093,  26  L.  R.  A 
^70-  Whitehouse  v.  Whitehouse,  130 
Iowa  165,  113  N.  W.  759;  Stewart 
V.   Stewart,  96  Iowa  620,  65  N.    W. 

^'^  Missouri— R\ggs    1:     J^Iyers,     20 

Mo.  239-  ,  ^    , 

Nebraska.  — Seehrock   v.   Fedawa, 
33    Neb.    413,    50    N.    W.    270;    bt. 
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will  should  expressly  purport  to  dispose  of  property  owned  by  the 
testator,-*  but  no  new  term  can  be  incorporated  into  the  will.^"' 

e.  Nature  and  Qiiautitx  of  Estate.  —  (1.)  Surrounding  Circum- 
stances. —  To  determine  the  quantity  of  the  estate  devised  by  the 
will  the  circumstances  surrounding  the  testator  and  by  which  he 
was  influenced  may  be  shown,-^  where  the  will  is  uncertain  and 
ambiguous.-'' 

(2.)  Direct  Evidence.  —  Direct  evidence  of  the  testator's  intention 


James  Orphan  Asylum  v.  Shelby, 
75  Neb.  591,  106  N.  W.  604. 

New  Hampshire.  —  Winkley  v. 
Kaime,  32  N.  H.  268. 

Ohio.  —  Ashworth  v.  Carleton,  12 
Ohio  St.  381.  ^       „ 

Oregon.  —  Moreland  v.  Brady,  8 
Or.  303.  34  Am.  Rep.  581. 

24.     Leading    Case —  Patch   v. 

White.   117  U.   S.  210. 
Absence   of   Residuary    Clause. 

Collins  V.  Capps,  235  ^l-  56o,  85  N. 

E.   934- 
Instructions    Given    by    Testator 

Admissible.  —  Creasy  v.  Alverson,  43 

Mo.  13. 

In  Cleveland  v.  Spilman,  25  Ind. 
95,  land  was  devised  as  "  my  land, 
being  the  south  half  of  the  North- 
east quarter."  etc.,  and  it  appeared 
that  the  testator  owned  the  North- 
west instead  of  the  Northeast  quar- 
ter, it  was  held  that  extrinsic  evi- 
dence was  admissible  to  show  what 
land  was  intended,  since  the  will  it- 
self furnished  the  basis  for  the  cor- 
rection inasmuch  as  it  contained 
the  words  "  my  land."  But  see  Col- 
lins V.  Capps,  235  111.  560,  85  N. 
E.  934. 

Where  a  testator  devised  land  de- 
scribed as  "lot  of  land  (78)  in  the 
second  district  of  Dooly  county," 
and  it  appeared  that  he  did  not  own 
lot  78  but  did  own  lot  68  in  the  dis- 
trict named,  it  was  held  that  since 
the  petition  failed  to  allege  that  he 
did  not  own  any  other  land  than 
lot  68  in  the  second  district  a  de- 
murrer to  the  petition  was  properly 
sustained ;  but  if  it  had  alleged  that 
the  said  lot  68  was  the  only  lot 
owned  by  the  testator  evidence  to 
prove  this  fact  would  have  been  ad- 
missible and  might  have  sufficiently 
identified  the  property.  Oliver  v. 
Henderson,  121  Ga.  836.  49  S.  E.  743- 

25.  See  Lomax  v.  Lomax,  218 
111.  629,  75   N.  E.   1076,  6  L.  R.  A. 
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(N.  S.)  942;  Kurtz  V.  Hibner,  55 
111.  514,  8  Am.  Rep.  665;  Bingel  v. 
Volz,  142  111.  214.  31  N.  E.  13-  34 
Am.  St.  Rep.  64.  16  L.  R.  A.  321; 
Pocock  v.  Redinger,  108  Ind.  573, 
9  N.  E.  473.  58  Am.  Rep.  71;  Judy 
V.  Gilbert,  77  Ind.  96,  40  Am.  Rep. 
289. 

546.  Wolf  V.  Van  Nostrand,  2  N. 
Y.  436  (number  of  the  testator's 
familv  and  their  various  ages)  ; 
Forsyth  v.  Gait,  22  U.  C.  C.  P.  115 
(ages  of  the  testator's  children). 
But  see  King  v.  Ackerman,  2  Black 
(U.  S.)  408;  Lomax  v.  Shinn,  162 
111.  124,  44  N.  E.  495  (fact  that  tes- 
tator owned  no  other  lands). 

Source  of  Property —  Hennegar  v. 

Deadrick    (Tenn.    Ch.    App.),    54    S. 

W.  138.  ,     ^ 

Quantity    of    Estate     Owned    By 

Testator.  —  Stephen  v.  Walker,  8  B. 

^lon.   (Kv.)  600. 

Fact  That  Lands  Were  Wild. 
Sargent  r.  Towne,  10  Mass.  301. 
Contra,  Charter  v.  Otis,  41  Barb. 
(N.  Y.)  525. 

Devise      of      Certain      Privileges. 

Where  the  testator  devised  to  his 
daughter  the  right  to  remain  in  his 
house  as  long  as  she  continued  un- 
married and  to  enjoy  the  privileges 
there  as  she  did  during  his  lifetime, 
evidence  was  admissible  to  show  the 
extent  of  the  privileges  she  had  en- 
joyed, upon  the  ground  that  parol 
evidence  is  admissible  to  determine 
the  quantity  of  interest  which  is 
given  by  the  testator  under  his  will. 
Maeck  v.  Nason,  21  Vt.  115. 

27.  Robinson  v.  Randolph,  21 
Fla.  629,  58  Am.  Rep.  692;  Doe  v. 
Kinney,  3  Ind.  50. 

Where  the  intent  of  the  testator 
to  pass  a  fee  simple  is  apparent  on 
the  face  of  the  will,  extrinsic  evi- 
dence is  inadmissible  to  show  a  dif- 
ferent intent.  Spalding  v.  Hunting- 
ton, I  Day   (Conn.)  8. 
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as  shown  by  his  declarations-**  or  instructions^^  is,  however,  inad- 
missible. 

f  Blanks  —Extrinsic  evidence  is  inadmissible  to  complete  a 
blank^''  in  a  will  except  in  those  cases  in  which  the  effect  of  the 
blank  is  to  raise  an  equivocation  rather  than  to  leave  the  mstru- 
ment  incompleted^ 

£  Mistakes  and  Omissions.  -  (1.)  In  General.-  Parol  evidence 
is  inadmissible  to  show  a  mistake  in  the  wiU,^^  unless  it  appears 


Rule  in  Shelley's  Case  is  a  rule 
of  law  and  not  a  rule  of  construc- 
tion, and  therefore  it  is  inadmissi- 
ble to  show  by  extrinsic  evidence,  in 
a  case  where  the  rule  applies,  that 
the  testator  intended  to  devise  only 
a  life  estate.  Brown  v.  Bryant,  i? 
Tex.  Civ.  App.  454.  44  S.  W.  399- 

28.  McCray  v.  LipP,  35  Ind  Ii6 
(fee  or  life  estate)  ;  Kirkland  v. 
Conway,  Ii6  111.  4.38,  6  N.  E.  59; 
Gregory  v.  Cowgill,  19  Mo.  415". 
Gillespie  v.   Schuman,  62  Ga.  252. 

"The  declarations  of  the  testator, 
shown  to  have  been  made  shortly 
before,  and  shortly  after  the  execu- 
tion of  the  will,  if  offered  for  the 
purpose  of  controlling  the  language 
of  the  devise,  by  showing  what  es- 
tate the  testator  intended  that  John 
should  take,  are  incompetent  and  in- 
admissible for  the  purpose.  True, 
the  intent  of  the  testator  must  gov- 
ern, but,  it  is  that  intent  expressed 
by  the  will.  Such  evidence  may  be 
resorted  to  from  necessity,  in  cases 
of  latent  ambiguity,  to  prevent  a 
devise  from  being  declared  void. 
Turner  v.  Hallowell  Sav.  Inst.,  70 
Me.   527.  ^    ^ 

29.  Chappell  v.  Avery.  6  Conn. 
31. 

30.  Engelthaler  v.  Engelthaler. 
196  111.  230,  63  N.  E.  669. 

31.  A  legacy  to  a  person  de- 
scribed by  an  initial,  as  to  Mrs.  C, 
admits  of  explanation  as  by  show- 
ing that  the  testator  was  accus- 
tomed to  speak  of  a  particular  per- 
son by  the  initial  of  her  name.  Ab- 
bot V.  Massie,  3  Ves.  148,  30  Eng. 
Reprint  941. 

A  decedent  appointed  as  an  ex- 
ecutor     "  Percival of    Brighton, 

the  father."  Evidence  of  the  cir- 
cumstances under  which  the  de- 
ceased made  his  will  and  of  the  per- 
sons about  him  was  admitted  to 
show  v>iio  was  intended,  since  there 


was  enough  of  a  description  from 
which  to  determine  whom  the  tes- 
tator meant.  In  the  Goods  of  De- 
Rosaz,  46  L.  J.,  P.  6,  2  P.  D.  66, 
36  L.  T.  263.  ^     .    ^ 

Where  a  testatrix  devised  prop- 
erty to  "  my  granddaughter ; — , 

evidence  was  admitted  to  explain  a 
latent  ambiguity  which  arose  from 
the  fact  that  at  the  date  of  the  will 
and  at  the  date  of  the  death  of  the 
testatrix  she  had  three  grand- 
daughters; it  was  not  a  case  of  fail- 
ing to  complete  the  blank  in  a  will. 
In  re  Estate  of  Hubbuck,  L.  R. 
(190=;),  P.  D.  129. 

32.  £»g/a»rf.  — Guardhouse  v. 
Blackburn.  35  L.  J.,  P.  116,  E.  R.  i 
P.  109.  12  Jur.  (N.  S.)  278,  14  L.  T. 
69;  Harter  v.  Harter,  42  L.  J.,  P.  i, 
L.  R.  3  P-  II,  27  L.  T.  858. 

Grorg/o.  — Willis  v.  Jenkins,  30 
Ga.   167. 

/nrfunja.  —  Rapp  v.  Reehling,  124 
Ind.  36,  23  N.  E.  777,  7  L.  R.  A.  498; 
Bunnell  v.  Bunnell.  7Z  Ind.  163; 
Grimes'  Exrs.  v.  Harmon,  35  Ind. 
198,  9  Am.  Rep.  690;  Judy  v.  Gil- 
bert. 77  Ind.  96,  40  Am.  Rep.  289; 
Funk  V.   Davis,    103   Ind.   281,  2   N. 

E.  739- 

Kentucky.  — h\\2in  v.  Van  Meter, 
I  Met.  264;  Jackson  v.  Payne's 
Exrs.,  2  Met.  567;  Stephen  v. 
Walker,  8  B.  Mon.  600. 

MaO'/anrf.  —  Gaither  v.  Gaither,  3 
Md.  Ch.  158;  Cesar  v.  Chew,  7  Gill 
&  J.   127;   Stannard  v.  Barnum,  51 

Md.  440. 

Massachusetts. —TncktT  v.  Sea- 
men's Aid  Soc,  7  Met.  284. 

Neiv  Jersey.  — ]onc?>'  Exrs.  v. 
Jones,  13  N.  J.  Eq.  236;  Nevius  v. 
Martin,  30  N.  J.  L.  465. 

Pennsvhania.  —  Iddings  v.  Idd- 
ings,  7  Serg.  &  R.  m.  10  Am.  Dec. 
450;  Wallize  v.  Wallize,  55  Pa.  St. 
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upon  the  face  of  the  will  itself^'^  or  was  introduced  by  some  fraud. 
Omissions  cannot  be  supplied  by  parol  evidence.^=* 


Soutli  Carolina. — Rothmaler  v. 
Myers,  4  Desaus.  215. 

Tennessee.  —  Weatherhead  v. 
Sewell,  9  Humph.  272. 

Virginia.  —  Senger    z:    Senger,    81 

Va.  687.  .  ,      „ 

Leading     Case "  Devise    of     all 

testator's  freehold  and  real  estates 
in  the  county  of  L.  and  city  of  L. 
Testator  had  no  estates  in  the 
county  of  L. ;  a  small  estate  in  the 
city  of  L.,  inadequate  to  meet  the 
charges  in  the  will;  and  estates  in 
the  county  of  C.  not  mentioned  in 
the  will:  Held,  that  the  devisee 
could  not  be  allowed  to  show  by 
parol  evidence,  that  the  estates  in 
the  county  of  C.  were  devised  to 
him  in  the  draft  of  the  will;  that 
the  draft  was  sent  to  a  conveyancer 
to  make  certain  alterations  not  af- 
fecting the  estates  in  county  C. ; 
that  by  mistake  he  erased  the  words 
county  of  C;  and  that  testator, 
after  keeping  the  altered  will  _  by 
him  for  some  time,  executed  it  with- 
out adverting  to  the  alteration  as 
to  the  county  of  C."  Miller  v. 
Travers,  8  Bingh.  244,  21  E.  C.  L. 
288. 

33.  Jackson  v.  Payne,  2  Met. 
(Mass.)  567;  Skipwith  v.  Cabell,  19 
Gratt.  (Va.)  758;  Funk  v.  Davis, 
103  Ind.  281.  2  N.  E.  739;  Gifford 
V.  Dyer,  2  R.  I.  99,  57  Am.  Dec.  708 ; 
McAllister  v.  Butterfield,  31  Ind.  25. 

"  Where  one  item  of  a  will  de- 
vised the  house  and  lot  on  which 
the  testator  resided  '  being  parts  of 
lots  numbered  fifteen  and  sixteen,' 
etc.,  to  his  wife  during  her  natural 
life,  and  a  subsequent  item  of  the 
will  devised  '  the  same  lot  numbered 
fifteen  so  devised  to  my  said  wife 
during  her  lifetime  '  to  the  testator's 
youngest  daughter,  and  '  to  her  heirs 
in  fee  simple  forever,'  there  is  such 
a  mistake  apparent  on  the  face  of 
the  will  as  will  permit  the  introduc- 
tion of  extrinsic  evidence  to  show 
that  the  testator  intended  to  devise 
the  same  property  to  his  daughter 
in  fee  that  he  had  in  the  previous 
item  of  the  will  devised  to  his  wife 
for  life."  Groves  v.  Culph,  132  Ind. 
186,  31   N.   E.  569- 

34.  Morrell  v.  Morrell,  51  L.  J., 
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p.  49,  7  P.  D.  68,  46  L.  T.  485; 
Stephen  V.  Walker,  8  B.  Mon.  (Ky.) 
600;   Collins  V.   Hope,  20  Ohio  492. 

The  testratrix  gave  orders  for  the 
preparation  of  her  will,  but  the 
paper  submitted  to  her  and  executed 
by  her  contained  a  revocatory  dause 
which  she  had  not  ordered  in  the 
will,  and  the  will  itself  was  not 
read  over  to  or  by  her.  It  was  held 
that  since  the  revocatory  clause  had 
been  introduced  without  her  knowl- 
edge and  without  her  instructions  it 
should  be  omitted  from  the  will. 
In  the  Goods  of  Oswald,  43  L.  J., 
P.  24,  L.  R.  3  P-  162,  30  L.  T.  344- 

"  In  our  view,  parol  evidence  may 
be  given  on  an  issue  like  this,  to 
show  that  the  testator,  either 
fraudulently  or  by  mistake,  has  been 
made  to  express  an  intention  that 
he  did  not  entertain,  for  this  denies 
the  will;  but  that  evidence,  which 
while  it  admits  the  will  so  far  as  it 
goes,  seeks  to  controvert  it  by  show- 
ing a  further  intention  in  relation 
to  other  property,  is  not  admissible." 
Hearn  v.  Ross,  4  Har.    (Del.)   46. 

35.  Alabama.  —  Abercrombie  v. 
Abercrombie,  27  Ala.  489. 

loiua.  —  Whitehouse  v.  White- 
house,  136  Iowa  165,  113  N.  W.  759- 

Kentucky.  —  Caldwell  v.  Caldwell, 
7  Bush  51s;  Webb  v.  Webb,  7  T.  B. 
Mon.  626;  Tudor  v.  Terrell,  2 
Dana  48. 

Maryland.  —  Hawman  v.  Thomas, 
44  Md.  30;  Higgins  v.  Carlton,  28 
Md.  115,  92  Am.  Dec.  666. 

Nezv  Jersey.  —  Andress  v.  Weller, 
3  N.  J.  Eq.  604. 

New  Fo rj^.  —  Sturges  v.  Cargill, 
I  Sandf.  Ch.  318;  Arthur  v.  Ar- 
thur,  ID  Barb.  9. 

North  Carolina.  —  Taylor  v. 
Maris,  90  N.  C.  619. 

South  Carolina.  —  Rosborough  v. 
Hemphill,  5  Rich.  Eq.  95- 

Although  it  appears  on  the  face 
of  the  will  that  certain  omissions 
were  inadvertently  made,  a  former 
will  cannot  be  introduced  in  evi- 
dence showing  the  omitted  clauses, 
since  "  the  courts  cannot  be  per- 
mitted to  construct  wills  from  the 
materials  which  testators  have  dis- 
carded."    Brown    v.    Quintard,    177 
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(2.)  Mistake  as  to  legal  Import. —  The  fact  that  the  testator  was 
mistaken  as  to  the  legal  import  of  the  words  used  is  immaterial 
and  cannot  be  shown  by  extrinsic  evidence.^'^ 

h.  Rcbittting  Trust.  —  Parol  evidence  is  always  admitted  to  rebut 
the  existence  of  a  resulting  trust"  or  to  create  an  implied  trust,^* 
but  not  to  establish  an  express  trust.^^ 

3.  Question  of  Fact.  — The  construction  of  the  language  used  in 
a  will  is  a  question  for  the  court,*''  but  where  extrinsic  evidence  of 
intention  is  admitted  the  question  becomes  one  for  the  jury.*^ 

XX.  CONTRACTS  TO  DEVISE. 

1.  Burden  of  Proof.  —  The  burden  rests  upon  the  party  alleging 
the  execution  of  the  contract  to  prove  its  existence  and  terms.*^ 

2.  Declarations.  —  Declarations  of  the  testator  may  be  admitted 
to  determine  whether  the  contract  was  made  as  claimed.*^ 


N.  Y.  75,  69  N.  E.  22s,  modifying 
79  App.  Div.  63s,  81  N.  Y.  Supp. 
918. 

36.  Harrison  v.  Morton,  2  Swan 
(Tenn.)  461. 

37.  Ulrich  v.  Litchfield,  2  Atk. 
372,  26  Eng.  Reprint  625;  Love  v. 
Buchanan,  40  Miss.  758;  Mann  v. 
Mann,  i  Johns.  Ch.  231 ;  Taylor  v. 
Maris,  90  N.  C.  619;  Whiteman  v. 
Whiteman,  152  Ind.  263,  53  N.  E. 
225 ;  Iddings  v.  Iddings,  7  Serg.  & 
R.  (Pa.)  Ill,  10  Am.  Dec.  450; 
Hockensmith  z-'.  Slusher,  26  Mo.  237. 

Parol  evidence  is  admissible  to 
show  a  promise  of  a  legatee  to  a 
testator  to  hold  the  legacy  for  the 
benefit  of  a  third  person.  In  such 
case  the  evidence  is  not  admitted  to 
vary  the  will,  but  simply  to  show 
the  fraud  practiced  by  the  legatee 
on  the  testator ;  but  in  such  a  case 
any  declaration  of  intention  on  the 
part  of  the  testator  different  from 
that  expressed  in  the  will  is  in- 
competent as  evidence  unless  it  is 
shown  that  it  was  communicated  to 
the  legatee;  assented  to  by  him,  and 
that  such  assent  was  acted  upon  by 
the  testator.  Vreeland  v.  Williams, 
32  N.  J.  Eq.  734- 

Extrinsic  evidence  is  admissible 
to  show  whether  a  legacy  does  or 
does  not  create  a  trust,  although 
the  will  expressly  states  that  it  does 
not.  In  re  Spencer's  Will,  57  L. 
T.  519. 

38.  Caldwell  v.  Caldwell,  7  Bush 
(Ky.)  515. 


39.  Where  a  devise  is  absolute 
in  form  extrinsic  evidence  is  inad- 
missible to  show  that  it  was  to  be 
held  in  trust  for  other  persons. 
Moran  v.  Moran,  104  Iowa  216,  7Z 
N.  W.  617.  39  L.  R.  A.  204. 

Where  the  issue  is  whether  a 
spendthrift  trust  was  created  by  the 
will,  evidence  respecting  the  circum- 
stances attending  the  testatrix  at 
the  time  of  the  execution  of  the  will 
and  that  she  had  a  dissipated  son,  is 
inadmissible.  Kingman  v.  Winchell 
(Mo.),  20  S.  W.  296. 

40.  Underbill  v.  Vandervoort,  56 
N.  Y.  242 ;  Warner  v.  Miltenberger, 
21  Md.  264,  83  Am.  Dec.  573;  Web- 
ber V.  Stanley,  16  C.  B.  (N.  S.) 
698,  2,2  L.  J.,  C.  P.  217,  10  Jur.  (N. 
S.)  657,  10  L.  T.  417;  McGee  v.  Mc- 
Neil, 41  Miss.  17,  90  Am.  Dec.  354; 
Sorell  V.  Sorell,  5  Ala.  245;  Bruck 
V.  Tucker,  42  Cal.  346. 

The  jury  are  bound  to  accept  the 
legal  construction  put  upon  the 
words  of  a  will  by  the  court. 
Downing  v.  Bain,  24  Ga.  372. 

41.  Warner  v.  Miltenberger's 
Lessee,  21  Md.  264,  83  Am.  Dec.  573. 

42.  Hanly    v.     Hanly,     105    App. . 
Div.  335,  93  N.  Y.  Supp.  864. 

43.  Harper's  Estate,  7  Pa.  Dist. 
532. 

Declarations  of  the  testator  merely 
expressive  of  a  testamentary  intent 
to  reward  his  son  for  work  done 
for  him  during  his  life  do  not  estab- 
lish the  contract  to  devise  property 
to  him,  unless  it  is  shown  that  they 
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3.  Weight  and  Sufficiency.  —  Clear  and  satisfactory  evidence  is 
required  to  establish  a  contract  to  devise  property.** 


were  communicated  to  the  son, 
made  for  the  purpose  of  inducing 
the  son  to  render  the  services,  and 
that  the  services  were  performed  in 
consequence  of  such  declarations. 
In  re  Stewart's  Estate,  21  Misc.  412, 
47  N.  Y.  Supp.  1065. 

Declarations  of  the  testatrix  that 
she  had  made  an  arrangement  with 
her  sons  to  devise  her  property  to 
them  in  return  for  their  work  and 
care,  will  sufficiently  establish  an 
oral  contract  to  devise  property.  In 
re  Sherman's  Will,  24  Misc.  6s,  53 
N.  Y.  Supp.  376. 

44.  United  States.  —  Russell  v. 
Jones.    135    Fed.    929,    68    C.    C.    A. 

487. 

California. — Owens  z'.  McNally, 
113  Cal.  444.  45  Pac.  710. 

Illinois.  —  Klussman  z'.  Wessling, 
238  111.  s68,  87  X.  E.  =^44;  Dicken 
V.  McKinley.  163  111.  318,  45  N-  E. 
134,  54  Am.  St.  Rep.  471 ;  Sloniger 
V.  Sloniger,  161  111.  270,  43  N.  E. 
nil. 

Kentucky.  —  Gross  v.  Newman's 
Admr.,  20  Ky.  L.  Rep.  1910,  50  S. 
W.  530. 

Nezv  York. — Tousey  v.  Hastings, 
127  App.  Div.  94,  III  N.  Y.  Supp. 
344;  Pattat  7'.  Pattat,  93  App.  Div. 
102,  87  N.  Y.  Supp.  140;  Wilson  z: 
Heath.  23  Misc.  714,  53  N.  Y.  Supp. 
166;  Apollonio  z'.  Langley,  106  App. 
Div.  40,  94  N.  Y.  Supp.  274. 

Pennsylvania. — In  re  Harper's 
Estate,  7  Pa.  Dist.  532. 

■Uncontradicted     Testimony     Not 


Necessarily  Controlling Holmes 

v.    Connable.    in    Iowa    298,    82    N. 
W.  780. 
Contract   Partly   Oral   and   Partly 

Written. —  Bird  v.  Pope,  73  Mich. 
483.  41  N-  W.  S14. 

In  New  York  the  rule  is  that  to 
establish  a  contract  to  devise  prop- 
erty the  evidence  should  be  in  writ- 
ing and  the  writing  should  be  pro- 
duced, or  if  such  a  contract  is  ever 
based  upon  parol  evidence  it  should 
be  given  or  corroborated  in  all  sub- 
stantial particulars  by  disinterested 
witnesses.  Rosseau  v.  Rouss,  180 
N.  Y.  116,  72  N.  E.  916;  Shakespeare 
V.  Markham,  72  N.  Y.  400;  Hamlin 
v.  Stevens.  177  N.  Y.  39,  69  N.  E. 
118;  Hanly  v.  Hanly,  105  App.  Div. 
335.  93  N.'  Y.  Supp.'  864. 

In  Pennsylvania —  "  In  order  to 
establish  a  parol  agreement  between 
a  father  and  son,  to  devise  land  to 
the  son  in  consideration  of  his  serv- 
ices to  his  father,  the  evidence  must 
not  only  be  direct,  positive,  express 
and  unambiguous,  but  the  contract- 
ing parties  must  have  been  brought 
face  to  face.  The  witnesses  must 
have  heard  the  bargain  when  it  was 
made,  or  must  have  heard  the 
parties  repeat  it  m  each  other's  pres- 
ence. A  contract  is  not  to  be  in- 
ferred from  the  declarations  of  one 
of  the  parties  only."  Burgess  v. 
Burgess,  109  Pa.  St.  312,  i  .'\tl.  167. 
And  see  Bash  v.  Bash,  g  Pa.  St. 
260  (direct  and  positive  evidence 
required). 


WITHDRAWAL  OF  QUESTIONS  OR  EVI- 
DENCE.— See  Objections;  Striking  Out  and 
Withdrawal  of  Evidence. 


WITHHOLDING     EVIDENCE.  — See     Presump- 
tions; Spoliation. 
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I.  ATTENDANCE. 

1.  Generally.  —  2.  Security   for   Appearance    and    Taking    Into 

Custody.  —  A.  Recognizances  for  Appearance.  —  a.  In  General. 
In  criminal  cases  the  court  may  require  of  a  witness  a  recognizance, 
bidding  him  to  appear  at  a  future  day.^  And  it  is  the  duty  of  the 
United  States  district  attorney,  in  criminal  prosecutions  by  the  gov- 
ernment, where  he  has  any  doubt  as  to  whether  witnesses  will  at- 
tend, to  have  them  properly  recognized.^     As  to  whether  sureties 


1.  Bickley  v.  Com.,  2  J.  J.  ]Marsh. 
(Ky.)  572;  State  v.  Zellers,  7  N.  J. 
L.  220;  People  V.  Pettit,  9  Misc.  280, 
44  N.  Y.  Supp.  256;  State  v.  Edney, 
20  N.  C.  (4  Dev.  &  B.)  373  (the  re- 
cognizance obliges  the  party  to  ap- 
pear according  to  it,  in  order  that 
public  justice  may  not  be  defeated)  : 
Comfort  V.  Kittle,  81  Iowa  179.  46 
N.  W.  988  (order  requiring  a  wit- 
ness to  enter  into  a  recognizance  for 
his  appearance  may  be  made  by  a 
judge  at  chambers,  in  a  distant  coun- 
ty, without  notice  to  the  witness,  and 
without  his  being  heard)  ;  State  v. 
Lane,  11  Kan.  458  (on  continuance 
of  a  criminal  case  in  district  court 
witness  may  be  required  to  give  re- 
cognizance for  appearance  at  next 
term)  ;  Gwynn  v.  State,  64  Miss. 
324,  I  So.  237  (circuit  court  may  re- 
quire witness  subpoenaed  to  testify 
before  grand  jury  for  state  to  enter 
into  recognizance  to  appear  at  a 
present  or  future  term). 

In  Clayborn  v.  Tompkins,  141  Ind. 
19,  40  N.  E.  121,  it  was  held  that 
a  justice  of  the  peace  has  no  juris- 
diction to  make  an  order  requiring 
a  witness  to  give  a  recognizance  for 
his  appearance,  except  (i)  where  a 
continuance  of  a  criminal  case  is 
granted;  (2)  where  a  change  of 
venue  is  granted;  (3)  and  where 
the  offense  charged  is  a  felony,  and 
he  recognizes  the  accused  to  appear 
at  the  next  term  of  the  criminal  or 
circuit  court  of  the  county.  (Burns' 
R.  S.  1894,  §  §  1699,  1701,  1703;  R-  S. 
1881,  §§1630,  1632,  1634).  He  has 
no  power  to  require  a  witness,  when 
subpoenaed  to  appear  at  a  day  in 
the  future,  to  give  a  recognizance  for 
his  appearance  on  the  day  set  for 
trial. 

In  New  York,  Code  Cr.  Proc. 
§  586,  provides  that  a  defendant,   at 
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any  time  after  an  order  admitting 
him  to  bail,  instead  of  giving  bail 
may  deposit  the  sum  mentioned  in 
the  order  with  the  county  treasurer, 
but  there  is  no  provision  of  law 
permitting  a  police  justice  to  accept 
a  cash  deposit  in  lieu  of  bail.  Since 
Code  Cr.  Proc.  §74,  provides  that 
police  justices  have  such  jurisdic- 
tion, and  such  only,  as  is  specially 
conferred  upon  them  by  statute,  such 
justice  has  no  jurisdiction  to  ac- 
cept a  cash  deposit  as  security  for 
the  attendance  of  a  witness.  Mc- 
Namara  v.  Wallace,  97  App.  Div.  76, 
89  N.  Y.  Supp.  591- 

Rule  Applies  to  Prosecuting  Wit- 
ness. —  In  Kansas  under  Gen.  Stat. 
1889,  c.  82,  §61,  when  a  person 
voluntarily  makes  complaint  before 
a  justice  of  the  peace  or  other  ex- 
amining magistrate,  and  causes  a 
party  to  be  arrested  on  a  charge  of 
felony,  being  a  material  witness  for 
the  state,  the  person  complaining 
may  be  required  to  enter  into  recog- 
nizance. In  re  Petrie,  i  Kan.  App. 
184,  40  Pac.  118. 

In  the  Federal  Courts  where,  upon 
the  arrest  of  a  person  as  a  witness 
in  a  criminal  case  for  the  United 
States  under  Act  Aug.  8,  1846,  §7, 
great  hardship  will  be  imposed  upon 
him  when  imprisoned  for  want  of 
bail,  he  will  be  discharged  on  his 
own  recognizance.  United  States  v. 
Lloyd,  4  Blatchf.  427,  26  Fed.  Cas. 
No.    15,614. 

The  Word  "  Cognizance "  used  in 
a  statute  relating  to  the  recognizance 
of  a  witness,  should  be  construed  as 
though  the  word  "  recognizance " 
had  been  used.  Comfort  v.  Kittle, 
81    Iowa   179,  46   N,   W.   988. 

2.  United  States  v.  Durling,  4 
Bliss.  509,  25  Fed.  Cas.  No.  15,010. 
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may  also  be  required  of  the  witness,  this  depends  upon  the  statute 
of  the  state  in  which  the  question  arises.^ 

At  What  Time  Witness  Is  Bound  to  Appear.  —  The   witness  bmds 
himself  to  appear  at  the  term  of  court  specified  in  his  recognizance 
but  at  no  succeeding  terms.*     It  follows  that  the  sureties  on  hi 
bond  are  only  liable  lor  his  failure  to  appear  at  the  time  specified^ 

b.  Form  and  Requisites  of  Bond  and  Enforcement  Thereof^ 
The  form  of  a  recognizance  must  follow  the  requirement  of  the 
statute «  but  an  immaterial  variance  between  the  language  of  its 


3.  Sureties  Required. —  In  Ala- 
bama under  Cr.  Code,  §  4294,  a  resi- 
dent witness  may  be  required  to 
give    surety.      State   v.    Calhoun,   99 

Ala.  279,  13  So   425-  s  o  o    TD 

In  California  under  §  878  Pen. 
Code,  an  undertaking  with  sureties 
is  only  required  of  a  witness  who 
was  examined  before  a  committing 
magistrate.     Bx  parte  Shaw,  61  Cal. 

58. 

In  Kansas  it  is  held  that  if  a 
justice  of  the  peace  or  other  com- 
mitting magistrate  has  reason  to  be- 
lieve that  a  prosecuting  witness  will 
not  perform  the  conditions  of  his 
recognizance  he  may  be  required  to 
enter  into  a  recognizance  with  sure- 
ties. In  re  Petri,  i  Kan.  App.  184, 
40  Pac.  118.  But  a  witness  cannot 
be  compelled  to  give  recognizance 
with  sureties  on  continuance  of  a 
criminal  case  in  district  court  for  ap- 
pearance at  next  term,  and  even 
though  the  recognizance  has  been 
signed  by  sureties  it  imposes  no  lia- 
bilities upon  them.  State  v.  Lane,  11 
Kan.  458. 

In  New  York  Code  Cr.  Proc.  §  215, 
authorizes  an  examining  magistrate 
to  require  a  witness  for  the  people 
to  give  "a  written  undertaking" 
that  "  he  "  will  forfeit  a  certain  sum 
if  he  fails  to  appear  at  the  trial. 
§216  provides  for  the  requirement, 
from  a  witness  believed  to  be  an 
accomplice,  of  an  undertaking  "  with 
such  sureties  "  as  are  deemed  proper. 
People  V.  Pettit,  19  Misc.  280,  44  N. 
Y.    Supp.    256. 

Sureties  Not  Required.  —  Bickley 
V.  Com.,  2  J.  J.  Marsh.  (Ky.)  572. 
In  Alabama  on  a  preliminary 
hearing  before  a  justice  of  the  peace, 
a  non-resident  witness  or  one  resid- 
ing more  than  fifty  miles  from  the 
place  at  which   the   examination   is 


had  cannot  be  required  to  give  surety 
for  his  appearance.  State  v.  Cal- 
houn, 99  Ala.  279,  13  So.  425- 

In  Iowa  under  Code  1873,  8  4385, 
providing  that  recognizance  for  ap- 
pearance of  state's  witnesses  may  be 
required  on  change  of  venue,  the 
court  is  not  authorized  to  require  a 
bond  with  sureties.  Comfort^. 
Kittle,  81    Iowa  i79,  4^  N.  W.  9«»- 

In  Texas  under  Whites  Ann. 
Code  Cr.  Proc.  art.  524a.  where  a 
witness  is  brought  before  the  court 
and  it  appears  to  his  satisfaction  that 
the  witness  is  unable  to  give  secur- 
itv  for  his  attendance,  it  is  the  duty 
of  the  court  to  accept  his  personal 
recognizance.  Ex  /-arf ^Sheppard, 
43  Tex.  Crim.  372,  66  S.  W.  304 

4.  In  United  States  v.  Butler  i 
Cranch  C.  C.  422,  25  Fed.  Cas.  No. 
14698,  a  witness  appeared  at  the 
term  mentioned  in  his  recognizance 
There  was  no  record  of  a  respite  ot 
the  recognizance,  nor  a  continuance 
of  it,  nor  of  any  order  for  the  wit- 
ness to  attend  again.  Held,  that  he 
was  not  bound  to  attend  at  the  fol- 
lowing term  to  which  the  case  was 

continued.  r.  4.1  t 

5.     United     States     v^     Butler,     i 

Cranch  C.  C.  422,  25  Fed.  Cas.  No. 

'"^fn  Com.  V.  Stephens,  8  Ky.  L.  Rep. 
61,  a  bond  was  executed  ^for  the 
appearance  of  a  witness  "  at  the 
time  and  place  mentioned  withim 
It  did  not  appear  what  was  meant  by 
the  word  "within."  At  the  next 
term  of  court  the  witness  appeared 
and  was  told  by  the  attorney  for 
the  commonwealth  that  he  could  go 
without  any  notice  to  return  at  a 
future  term.  It  was  held  that  the 
terms  of  the  bond  were  complied 
with  and  sureties  released. 

6.    State  Treasurer  v.  Woodward, 
7  Vt.  529. 
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condition  and  the  provision  of  the  statute  will  not  affect  its  validity^ 
It  is  generally  held  that  a  recognizance  for  the  appearance  of  wit- 
nesses to  testify,  must  contain  an  acknowledgment  of  indebtedness 
to  the  state,^  and  mention  the  offense  charged.^ 

In  North  Carolina  the  words  of  the  act  of  1 71 5,  prescribing  that 
the  magistrate  shall  take  recognizances  from  the  informer  and  wit- 
nesses to  appear  at  the  next  court  "  where  the  matter  is  cognizable," 
and  that  the  recognizances  shall  be  returned  into  the  office  of  "  the 
court  wherein  the  matter  is  to  be  tried,"  are  merely  directory  as  to 
the  time  and  place  of  returning  the  proceedings,  so  that  they  may 
be  acted  on  speedily  and  efficiently,  for  the  advantage  of  each  side.^*' 

Under  the  Texas' Statute  a  magistrate  may  require  witnesses  to 
give  bail  for  their  appearance,  and  since  he  is  required  to  certify 
to  all  proceedings  had  before  him,  upon  his  failure  to  certify  that 
bail  was  required  in  a  particular  instance,  the  bail-bond  is  thereby 
rendered  unenforcible  and  parol  evidence  is  inadmissible  to  supply 
its  omission." 

c.  Arrest,  Detention  and  Discharge  of  Witnesses.  — An  exam- 
ining magistrate  or  other  court  has  power  to  detain  witnesses  upon 
a  proper  showing,  to  testify  on  behalf  of  the  people  in  a  criminal 
case.^* 


7.     State  Treasurer  v.  Woodward, 

7  Vt.  529-  ,      •     J 

Where  a  magistrate  is  authorized 
by  statute  to  "  bind  the  prosecutor 
and  all  the  material  witnesses  against 
the  defendant  to  appear  and  testify 
at  the  next  court  having  cognizance 
of  the  offense,  the  addition  of  the 
words  "as  well  to  the  grand  as  the 
petit  jury,  and  not  depart  the  _  said 
court  without  leave"  cannot  vitiate 
it ;  for  such  would  be  the  legal  effect 
of  the  language  of  the  statute  if  it 
had  not  been  thus  expressed  in  the 
recognizance.  The  defendant  was  re- 
quired to  appear  at  but  one  court, 
but  he  had  no  right  to  leave  after 
having  been  examined  before  the 
grand  jury.  It  might  be  necessary 
to  call  him  again  before  the  grand 
jury  in  the  same  case.  It  might  be 
necessary  to  have  him  sworn  before 
the  petit  jury.  He  was  bound  to 
consider  himself  a  witness  during 
the  entire  court,  unless  sooner  dis- 
charged. People  V.  Millis,  5  Barb. 
(N.   Y.)    511- 

8.  People  V.  Rundle,  6  Hill  (N. 
Y.)  506;  Com.  V.  Green,  12  Mass.  i 
(an  action  of  debt  may  be  maintained 
by  the  commonwealth  upon  a  for- 
feited  recognizance). 

9.  People  V.  Rundle,  6  Hill  (N. 
Y.)   506. 
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In  Johnson  v.  State,  38  Tex.  Crim. 
26.  40  S.  W.  982.  it  appeared  that 
a  recognizance  had  recited  that  the 
defendant  stood  charged  with  the 
offense  of  "  extortion."  It  was  held 
that  since  extortion  is  not  an  offense 
CO  nomine,  in  stating  the  offense  in 
the  recognizance,  the  constituent  ele- 
ments of  the  offense  should  have 
been  set  forth. 

10.  The  statute  means  only  that 
the  return  shall  be  made  to  the  next 
term  of  the  court,  in  which,  accord- 
ing to  the  recognizance,  the  party  is 
to  appear,  so  that  the  party  shall 
not  be  required  to  appear  at  one 
term,  or  in  one  court,  and  the  recog- 
nizance be  returned  to  a  subsequent 
term,  or  to  a  different  court.  State 
V.  Ednev,  20  N.  C.  (4  Dev.  &  B.) 
378. 

11.  In  a  suit  upon  such  a  bond, 
if  it  appears  that  it  was  not  exe- 
cuted until  four  days  after  the  con- 
clusion of  the  examining  court,  and 
after  the  said  court  had  adjourned; 
and  further,  that  no  order  requir- 
ing such  bond  had  been  entered  by 
the  magistrate,  it  is  held  that  the 
bond  is  invalid,  and  cannot  be  en- 
forced. Foat  V.  State,  28  Tex.  App. 
527,  13  S.  W.  867. 

12.  Fawcet  v.  Linthecum,  7 
Ohio  C.  C.  141 ;  In  re  Lewellen,  104 
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Presumption  as  to  Regularity  of  Official  Acts.  _  In  accordance  with 
the  presumption  that  pubhc  officials'  acts  have  been  properly  per- 
formed, where  a  magistrate  has  committed  a  witness  under  a  stat- 
ute enabling  him  to  do  so  in  the  event  that  sureties  are  not  obtained 
for  the  witness'  appearance,  such  magistrate's  decision  must  be  pre- 
sumed to  have  been  legallv  and  regularly  made,  and  based  upon 
sufficient  grounds.  He  must  have  found  that  the  witness  would 
not  appear  and  testifv  unless  security  was  given ;  that  is.  he  would 
not  discharge  the  duty  he  owed  to  the  state  of  voluntarily  appearing 
to  testify  in  the  case.^^ 

In  California,  under  the  constitution,  a  witness  cannot  be  unrea- 
sonably detained.^* 

Discharge  —  A  .witness  having  been  taken  into  custody  and  con- 
fined by  reason  of  his  inability  to  furnish  sureties  may,  under  cer- 
tain circumstances,  obtain  his  discharge.^^ 


Mich.  318,  62  N.  W.  554  (detention 
of  witness  not  permitted  on  merely 
ex  parte  affidavits)  ;  State  v.  Grace, 
18  Minn.  398. 

Detention  of  Infant —  A  cnud 
who  has  been  the  victim  of  a  re- 
volting assault  may  be  committed  to 
the  custody  of  a  charitable  institu- 
tion to  appear  as  a  Vv'itness  agamst 
the  assailant  under  Pen.  Code, 
§291,  and  such  commitment  is  not  a 
deprivation  of  the  witness'  constitu- 
tional liberty.  Ex  parte  Bolt,  48 
Misc.  175,  95  N.  Y.  Supp.  250. 

Arrest  for  Failure  To  Obey  Sub- 
poena  Where  a  witness  is  ordered 

arrested  by  a  federal  court  upon  a 
charge  of  having  failed  to  obey  a 
subpoena,  and  the  witness  before  his 
apprehension  flees  to  another  dis- 
trict, any  judge  of  the  United  States 
who  has  jurisdiction  in  the  district 
to  which  the  witness  has  fled  m.ay 
order  his  arrest  and  removal  to  the 
district  in  which  wanted.  In  re  El- 
lerbe,  13  Fed.  530. 

Detention  of  Witnesses  Is  Upon 
Civil  Process.  —  Persons  detained  as 
witnesses  are  held  "upon  civil  proc- 
ess "  within  the  meaning  of  §  8941, 
How.  Stat.,  providing  that  "  Pris- 
oners arrested  on  civil  process  shall 
be  kept  in  rooms  separate  and  dis- 
tinct from  those  in  which  prisoners 
detained  on  a  criminal  charge  or  con- 
viction shall  be  confined."  In  re 
Lewcllen,   104  Mich.  318,  62  N.  W. 

554- 
Arrest    in    Vacation —  A    witness 

who  is  in  contempt  may  be  arrested 


upon  a  warrant  directing  the  ar- 
rest in  vacation,  but  such  proceedings 
are  authorized  only  in  actual  con- 
tempt, and  when  necessary  to  the 
proper  administration  of  justice  and 
the  court  may  order  the  witness^ 
discharge  by  the  officers  intrusted 
with  the  writ,  upon  bail  fixed  by 
the  court.  State  v.  Archer,  48  Iowa 
310. 

13.  Markwell  v.  Warren  Co.,  53 
Iowa  422,  5  N.  W.  5/0.    ^    ^  ,     ^^ 

14.  hx  parte  Dressier,  67  Cal.  257, 
7  Pac.  645  (witness  detained  for 
ninety  days,  and  after  several  con- 
tinuances, not  satisfactorily  accounted 
for,  entitled  to  discharge  on  habeas 
corpus).  . 

15.  Where  a  witness  upon  bemg 
required  to  enter  into  an  undertak- 
ing with  sureties,  to  appear  and  tes- 
tify, fails  and  is  committed  therefor, 
his  inability  to  procure  sureties  ap- 
pearing, he  may  obtain  a  discharge 
and  his  deposition  may  then  be  con- 
ditionally taken  in  accordance  with 
the  statute.  People  v.  Lee,  49  Cal.  37- 

In  United  States  v.  Lloyd  4 
Blatchf.  427,  26  Fed.  Cas.  No.  15.614. 
a  person  was  arrested  on  a  warrant 
issued  under  §  7  of  the  act  of  August 
8,  1846  (9  Stat.  %^72>,  74).  as  a 
witness  on  the  part  of  the  United 
States,  in  a  criminal  case,  and  im- 
prisoned for  want  of  bail.  He  was 
evidently  painfully  enfeebled  in 
health  from  a  severe  and  dangerous 
malady  and  required  medical  attend- 
ance. His  affidavit  was  to  the  effect 
that  he  was  not  in  possession  of  cer- 
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II.  COMPENSATION. 

1.  Right  to  Compensation.  —  A.  In  Gexnteral.  —  It  is  generally 
held  that  witnesses  attending  a  judicial  investigation  are  entitled 
to  compensation  both  for  their  time  and  for  traveling  expenses.^* 


tain  documents  which  it  was  desired 
he  should  produce,  that  he  was  a 
resident  and  householder,  but  pos- 
sessed no  means,  and  had  no  friends 
to  give  such  security  for  his  personal 
appearance  in  court  as  the  govern- 
ment was  entitled  to  demand.  The 
government  furnished  no  testimony 
directly  contradicting  any  of  these 
statements  and  did  not  prove  that 
the  witness  was  able  to  give  bail  for 
his  appearance.  Under  these  circum- 
stances, it  was  ordered  that  the  wit- 
ness be  discharged  from  imprison- 
ment on  his  executing  his  own  re- 
cognizance in  $1000  penalty. 

16.  United  States.  —  Anderson  v. 
Moe,  I  Abb.  299,  i  Fed.  Cas.  No. 
359;  The  Syracuse,  36  Fed.  830; 
The  Vernon,  36  Fed.  113;  Eastman 
z:  Sherry,  37  Fed.  844;  Griggsby 
Const.  Co.  V.  Louisiana,  etc.  R.  Co., 
123  Fed.  751 ;  Hanchett  v.  Humphrey, 
93  Fed.  895;  Sloss  Iron  &  S.  v. 
South  Carolina,  etc.  R.  Co.,  75  Fed. 
106;  St.  Matthews  Sav.  Bank  v.  Fi- 
delity, etc.  Co.,  105  Fed.  161 ;  Pinson 
f.  Atchison,  etc.  R.  Co.,  54  Fed. 
464;  Sims  V.  Schult,  40  Fed.  143; 
In  re  Williams,  37  Fed.  325 ;  Cum- 
mings  V.  Akron  Cement  etc.  Co.,  6 
Blatchf.  509,  6  Fed.  Cas.  No.  3473; 
United  States  v.  Sanborn,  28  Fed. 
299;  Cahn  V.  Munroe,  29  Fed.  675; 
Dennis  v.  Eddy,  12  Blatchf.  195,  7 
Fed.  Cas.  No.  3.793;  United  States 
V.  Williams,  i  Cranch  C.  C.  178.  28 
Fed.  Cas.  No.  16,709;  Dreskill  v. 
Paris,  5  McLean  241,  7  Fed.  Cas. 
No.    4,076. 

California.  —  Murphy  v.  Madden, 
63  Pac.  80;  Beal  v.  Stevens,  72  Cal. 
451,  14  Pac.  186. 

Georgia.  —  Harris  v.  Early  Coun- 
ty, 96  Ga.  186,  22  S.  E.  704. 

lozva.  — •  Jones  Co.  v.  Linn  Co.,  68 
Iowa  63,  25  N.  W.  930;  Climie  v. 
Appanoose  County,  125  Iowa  292,  loi 
N.  W.  98;  State  v.  Willis,  79  Iowa 
326,  44  N.  W.  699;  Perry  v.  Howe 
Creamery  Co.,  125  Iowa  415,  loi  N. 
W.  150;  Johnson  County  v.  Por- 
ter, 4  G.  Gr.  79. 
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Kentucky.  —  Brown  v.  Moore,  3  J. 
J.    Marsh.    306. 

Massachusetts.  —  Barber  v.  Par- 
sons, 14s  Mass.  203,  13  N.  E.  491; 
Farmer  v.  Storer,   11   Pick.  241. 

Michigan. — Hester  v.  Park,  etc. 
Comrs.,  84  Mich.  450,  47  N.  W.  1097. 

Minnesota.  —  State  v.  Bliss,  21 
Minn.  458;  Merriam  v.  Johnson,  93 
Minn.  316,  loi   N.  W.  308. 

Missouri.  —  Hoover  v.  Missouri 
Pac.  R.  Co.,  115  Mo.  77,  21  S.  W. 
1076;  Mt.  Olivet  Cem.  Assn.  v.  Dal- 
ton,  53  Mo.  App.  345 ;  McHoney  z'. 
Kerwin,  56  Mo.  App.  459;  Wilson  v. 
St.  Louis,  etc.  R.  Co.,  53  Mo.  App. 
342. 

Montana.  —  McGlauflin  v.  Worm- 
ser,  28  Mont.  177,  72  Pac.  428. 

Nebraska.  —  Main  v.  Sherman 
County,  74  Neb.  155,  103  N.  W.  1038. 

Nezv  York.  —  Wheeler  v.  Lozee, 
12  How.  Pr.  446;  Heckman  v.  Bach, 
20  Abb.  N.  C.  401 ;  Vence  v.  Speir, 
18   How.   Pr.    168;   People  v.  Duell, 

3  Johns.  449- 

North  Carolina.  —  Stern  v.  Her- 
ren,  loi  N.  C.  516,  8  S.  E.  221 ;  Mor- 
ris V.  Rippy,  49  N.  C.  (4  Jones  L.) 
533;  Holmes  v.  Johnson,  33  N.  C.  (11 
Ired.  L.)  55;  Lewis  v.  Wake  County, 
74  N.   C.    194;   Carpenter  v.  Taylor, 

4  N.    C.    265 ;     Coward    v.    Jackson 
County,  137  N.  C.  299,  49  S.  E.  207. 

Oregon.  —  Burrows  v.  Balfour,  39 
Or.  4^,  65  Pac.  1062;  Crawford  v. 
Abraham,  2  Or.  163 ;  Egan  v.  Finney, 
42  Or.  599,  72  Pac.  133. 

Pennsylvania.  —  Cody  v.  Clelam,  i 
Pa.  Co.  Ct.  8;  Com.  v.  Smith.  4 
Pa.  Co.  Ct.  321 ;  Richards  v.  Clear- 
field County,  16  Pa.  Co.  Ct.  227. 

South  Carolina.  —  Johnson  v. 
\^'ideman,  Cheves  L.  26;  Coleman  v. 
Curtis,  43  S.  C.  I,  20  S.  E.  744. 

Tennessee.  —  Gray  v.  Alexander, 
7  Humph.  16;  Hopkins  v.  Water- 
house,   2   Yerg.   323. 

Texas.  —  International,  etc.  R.  Co. 
V.  Richmond.  28  Tex.  Civ.  App.  513, 
67  S    W.  1029. 

J^erniont.  —  Mattocks  v.  Wheat- 
on,  10  Vt.  493 ;  In  re  Consolidated 
Rendering  Co.,  80  Vt.  55,  66  Atl.  790. 
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In  criminal  Cases  it  has  been  frequently  held  that  witnesses  for 
the  state  are  not  entitled  to  compensation  for  their  services  such 
servkes  being  of  that  general  character  which  every  man  is  bound 
tn  render  for  his  own  and  the  general  good. 

B   RESIDENCE  OT^  Witness  as  Affecting  Right. -A  witness 

under  the  Oregon  statute,  not  to  be  entitled  to  witness  tees 

"r  ra^t  ".^It  the  Deposition  of  a  -n-resident  witness  has  bee 
taken  or  may  be  taken  does  not  excuse  a  witness  from  attenmng 
the  trial  if  he  has  been  regularly  summoned.    He  is,  therefore, 
upon  attending  entitled  to  witness  fees. 


W  ashing  to  n.  -  Christensen     v 
Union  Trunk  Line,  6  Wash.  75,  32 

Pac.  ioi8.  r„       ,, 

Wisconsin.  — Banmhach      Lo.      v 

Gessler,  82  Wis.  231,  52  N.  W.  259- 
Witness  Attending  Preliminary 
Examination  before  a  justice  of  the 
peace  in  a  criminal  case -is  as  much 
entitled  to  compensation  as  for  ap- 
pearing in  court  upon  the  mam  trial, 
miderShe  Iowa  code  Johnson 
County  V.  Porter,  4  G.  Gr.   (Iowa) 

^^Prepayment  Not  Necessary.  —  The 

per  diem  and  mileage  of  a  witness 
cannot  be  taxed  in  the  .costs  of  the 
judgment,  unless  the  witness  him- 
self claims  the  compensation.  He 
can  demand  them  before  he  obeys 
the  subpoena ;  but  he  does  not  waive 
his  rights  by  not  insisting  on  prepay- 
ment Having  made  his  demand  be- 
fore judgment  entered,  the  party 
summoning  him  is  bound  to  pay 
them,  and  being  so  bound  he  can  tax 
them  up  in  his  costs.  Young  v.  Mer- 
chants Ins.  Co.,  29  Fed.  273. 

17.  Israel  v.  State.  8  Ind.  467; 
O'Kane  v.  People,  46  HI-  ApP-  225. 

A  Witness  Duly  Served  With  a 
Subpoena  in  a  criminal  case  cannot 
justify  a  failure  to  obey  the  writ 
on  the  ground  that  he  has  de- 
manded his  fees,  and  they  were  not 
paid.     Huckins  v.  State,  61  Neb.  871, 

86  N.  W.  485-  ,  .    .      n 

Poor  Witness  Entitled  to  Com- 
pensation. —  £.r    parte    Manning,    i 

Caines  (N.  Y.)  59- 

Witness  Entitled  to  Compensation 
Only  in  Case  of  Conviction.  —  Shaw- 
nee County  V.  Ballinger,  20  Kan. 
590. 


18.  Angell  v.  Union  County,  8  111. 
Apo.  244;  Nichols  V.  Doty,  3  Cow. 
(NY  7352  (witness  from  Vermont 
entitled  to  fifty  cents  under  2  Rev^ 
Laws  p.  29,  entitling  witness  from 
foreign  country  to  that  amount  per 

^Tn' Young  V.  Merchants'  Ins.  Co., 
29  Fed  273,  it  was  held  that  all  parts 
of  the  State  of  Southern  Carolina 
are  within  the  jurisdiction  of  the 
drcuit  court  of  the  eastern  district^ 
The  court  does  not  know,  J?  .^e 
sense  which  affects  its  jurisdiction, 
either  the  Eastern  or  Western  d  s- 
trict  A  witness  attending  from  the 
Western  district  is  entitled  to  fees 
no  matter  what  the  distance  from 
the  place  of  trial.  . 

19.  In  Oregon,  Act  1885,  provides 
that  "  in  all  criminal  actions  and  pro- 
ceedings witnesses  /^siding  within 
two  miles  of  the  place  of.  trial,  or 
the  place  where  they  are  required 
to  appear  and  testify,  shall  not  be 
entitled  to  receive  either  Witness 
fees  or  mileage."  In  Daly  v.  Mult- 
nomah County,  14  Or.  20,  12  Pac 
II  it  was  held  that  such  act  was 
not  in  conflict  with  Const.,  art.  I, 
§  18,  providing  that  "  particular  serv- 
ices "  of  any  man  shall  not  be  de- 
manded without  just  compensation. 

20.  Where  a  witness  after  being 
subpoenaed  removes  temporarily 
from  the  county  in  which  the  suit 
is  pending,  although  his  deposition 
is  then  taken,  if  he  returns  before 
the  termination  of  the  trial  he  is 
bound  to  attend  and  thus  he  comes 
entitled  to  witness  fees.  Allbright 
V.  Corley,  54  Tex;.  372. 

In   Alabama.    §  2801    of   the    code 
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C.  Necessity  and  Sufficiicncy  of  Subpoena.  —  a.  In  General. 
The  general  rule  supported  by  the  weight  of  authority  is  to  the 
effect  that  a  witness  is  entitled  to  compensation,  although  not  at- 
tending under  a  valid  subpoena  f^  but  there  is  authority  holding 
that  a  witness  is  not  entitled  to  fees  or  mileage  unless  regularly 
subpoenaed  or  I'ecognized.-- 

b.  Attendance  on  Request. — There  are  many  cases  holding  that 
where  a  witness  attends  court  voluntarily  on  request  of  one  of  the 
parties  and  not  in  response  to  a  subpoena,  he  is  nevertheless  en- 


provides  that  the  evidence  of  a  wit- 
ness may  be  taken  by  deposition 
"when  the  witness  resides  more  than 
one  hundred  miles  from  the  place  of 
trial,  etc.,  but  this  statute  does  not 
require  that  the  evidence  shall  be 
taken  by  deposition.  It  the  witness 
reside  in  the  state,  and  is  subpoenaed, 
he  is  entitled  to  his  mileage  and  per 
diem,  as  other  witnesses.  Alabama, 
etc.,  R.  Co.,  V  Rushing,  103  Ala. 
542,  15  So.  853. 

21.  United  States  — Vmted  States 
V.  Williams,  i  Cranch  C.  C.  178,  28 
Fed.  Cas.  No.  16,709;  Dreskill  v. 
Parish,  5  McLean  241,  7  Fed.  Cas. 
No.  4,076;  Anderson  v.  Moe,  I  Abb. 
299,  I  Fed.  Cas.  No.  359;  Dennis  v. 
Eddy,  12  Blatchf.  195,  7  Fed.  Cas. 
No.  3,793;  The  Vernon,  36  Fed. 
113;  Griggsby  Const.  Co.  v.  Louis- 
iana, etc.  R.  Co.,  123  Fed.  751 ;  St. 
Matthews  Sav.  Bank  v.  Fidelity,  etc. 
Co.,  105  Fed.  161 ;  In  re  Williams, 
2,7  Fed.  325 ;  Cummings  v.  i\kron 
Cement  etc.  Co.,  6  Blatchf.  509,  6 
Fed.  Cas.  No.  3.473;  United  States 
V.  Sanborn,  28  Fed.  299;  Cahn  v. 
Monroe,  29  Fed.  675;  Hanchett  v. 
Ilumphrey,  93  Fed.  895 ;  Power  v. 
Semmes,  i  Cranch  C.  C.  247,  19  Fed. 
Cas.  No.  11^60  (witness  attending 
pursuant  to  summons  served  by  priv- 
ate person  entitled  to  fees). 

/ozc'a.  —  Jones  Co.  v.  Linn  Co.,  68 
Iowa  63,  25  N.  W.  930. 

Massachusetts.  —  Barber  v.  Par- 
sons. 145  Mass.  203,  13  N.  E.  491 ; 
Farmer  v.  Storer,  11   Pick.  241. 

Montana.  —  McGlauflin  z'.  Worm- 
ser,  28  Mont.  177,  72  Pac.  428. 

Oregon.  —  Crawford  v.  Abraham, 
2  Or.  163;  Egan  v.  Finney,  42  Or. 
599,  72  Pac.  133. 

Pennsylvania.  —  Com.  v.  Smith,  4 
Pa.  Co.  "Ct.  321;  Cody  v.  Clelam.,  r 
Pa.  Co.  Ct.  8 ;  Lagrosse  v.  Curran, 
10   Phila.    140    (a   witness   attending 
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without  subpoena,  and  not  called  to 
testify,  is  entitled  to  his  costs,  where 
a  subpoena  has  been  taken  out,  but 
its  service  has  been  waived,  and 
where  it  does  not  appear  that  his 
testimony  was  needed). 

South  Carolina. — Johnson  v. 
Wideman,  i  Cheves  26  (witnesses 
attending  upon  a  subpoena  ticket 
alone,  without  writ,  entitled  to  fees 
from  party  cast  in  the  suit). 

Tennessee.  —  Hopkins  v.  Water- 
house,  2  Yerg.  323. 

Vermont.  —  Mattocks  v.  Wheaton, 
10  Vt.  493. 

22.  Alaska.  —  Graeco- Russian 
Church  V.   Cohen,  i  Alaska  32. 

Arizona.  —  Hereford  v.  O'Connor, 
5  Ariz.  258,  52  Pac.  471. 

lou^a. — Warnstaff  v.  Louisa 
County,  76  Iowa  585,  41  N.  W.  195. 

Missouri.  —  McHoney  v.  Kerwin, 
56  Mo.  App.  459;  Herson  v.  Chi- 
cago, etc.  R.  Co.,  18  Mo.  App.  439. 

North  Carolina.  —  Lewis  v.  Wake 
County,  74  N.  C.  194;  Meredith  v. 
Kent,  I  N.  C.  28;  Stern  v.  Herren, 
loi  N.  C.  516,  8  S.  E.  221. 

Texas.  —  Manuel  v.  State,  45  Tex. 
Crim.  96,  74  S.  W.  30;  Harris  v. 
Coleman,  8  Tex.  278;  Sapp  v.  King, 
66  Tex.  570.  I  S.  W.  466  (witness 
attending  in  obedience  to  void  sub- 
poena not  entitled  to  compensation). 

Where  a  statute  provides  that  no 
subpoena  for  a  non-resident  witness 
for  the  state  shall  be  issued,  unless 
the  same  shall  be  signed  by  the  clerk 
of  the  court  and  the  solicitor-general 
of  the  circuit,  a  non-resident  wit- 
ness attending  under  a  subpoena  is- 
sued by  the  clerk  of  the  court  alone 
must  be  treated  in  law  as  a  mere 
volunteer,  and  not  as  attending  in 
obedience  to  the  mandate  of  a  law- 
ful process.  He  is  therefore  neither 
entitled   to   a   per   diem   or   mileage 
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titled  to  fees,^^^  and  especially  so  where  he  has  been  examined 

D  ATTENDANCE  AT  CouRT.-a.  /.•  General.  -  As  a  rule  a  wit- 
nesses not  entitled  to  compensation  for  his  services  unless  it  appear 
tha  he  was  in  actual  attendance  at  the  trial-  A  witness  if  not 
acUially  present  must,  at  his  own  risk,  keep  himself  sufficiently 
informed  of  the  state  of  business  to  be  able  to  be  actually  present 
when  his  services  are  required.-® 

h   Necessity  for  Swearing.  -  Although  a  witness  has  not  been 
sworn  at  a  trial    he  is  entitled  to  fees  for  travel  and  attendance 
Xre  his  atSance  has  been  regularly  proved,-   and  where   it 
anpears  that  his  attendance  was  necessary. 

E  Double  Pay. -The  law  is  generally  opposed  to  double  pay 
for  'the  same  service,  and  so  where  one  receives  per  diem  and 
mileage  as  a  juror  he  is  not  entitled  to  receive  at  the  same  time  per 


allowance.    Harris  v.  Early  County, 
96  Ga.  186,  22  S.  E.  704- 

23.  The  Vernon,  36  Fed.  113; 
Eastman  v.  Sherry,  37  Fed  844; 
Pinson  v.  Atchison,  etc.  R.  <-0-;.54 
Fed  464;  Burrow  v.  Kansas  Lity, 
etc.'R  Co.,  54  Fed.  278,  .Interna- 
tional &  G.  N.  R.  Co.  V.  Richmond, 
28  Tex.  Civ.  App.  513,  67  S.  W. 
1020;  Price  V.  M'Gee,  i  Brev.  (S. 
C  )  4sq  (witnesses  called  and  sworn 
at  the  trial,  if  it  be  not  done  fraudu- 
lently and  collusively,  in  order  to 
increase  costs,  are  entitled  to  their 
costs,  though  not  subpoenaed) 

Per  Diem  Allowance  Restricted  to 
Days  Case  Is  Actually  on  Calendar. 
Witnesses  who  come  from  a  dis- 
tance at  the  request  of  parties,  with- 
out subpoena,  are  entitled  to  the  al- 
lowance for  traveling  expenses,  and 
to  the  per  diem  allowance  provided 
by  statute;  but  the  per  diem  allow- 
ance is  to  be  restricted  to  the  days 
during  which  the  case  is  actually  on 
the  day  calendar  of  the  court  sit- 
ting for  trials,  and  actually  in  ses- 
sion and  the  witnesses  are  in  at- 
tendance. Vence  v.  Speir,  18  How. 
Pr.  (N.  Y.)   168. 

Contra.  — "Thompson  v.  Hodges, 
10  N.  C.  (3  Hawks)  318;  McHoney 
z'  Kcrwin,  56  Mo.  4591  Fisher 
r  Burlington,  etc.  R.  Co.,  104  Iowa 
588,   73   N.   W.    1070. 

24.  Lagrosse  v.  Curran,  10  Phila. 
(Pa)  140;  Com.  V.  Smith,  4  Pa.  Co. 
Ct.  321  ;  DeBenneville  v.  DeBenne- 
ville^  I  Binn.  (Pa.)  46. 

25.  United  States.  — rymg\c  v. 
The  Michigan,  52  Fed.  509. 


Maine.  — Kennedy   v.   Wright,    34 

Me.   351-        .        ,,      ,    „  n 

Mississippi.  —  Marshall  Co.       v. 

Tidmore,  74  Miss.  317,  21  So.  51. 

New    York.  — Vence   v.  Spier,    18 

Hov/.    Pr.    168;    Booth    v.  Smith,    3 

Wend.  107.  ^,      , 

Oregon.  — Crawiovd   v.  Abraham. 

2  Or.  163.  ^   ^  ^,  , 

Pennsylvania.  —  Cody    v.     Llelam, 

I    Pa.  Co.  Ct.  8;  Shutt  v.  Canon.  5 

Pa.   Dist.   167. 

7^,^-0^ —McArthur    v.    State,    41 

Tex.   Crim.  847,  57  S.  \V.  847. 

Witness  Subpoenaed  To  Attend 
Before  Grand  Jury  is  not  entitled  to 
fees  merely  because,  in  answer  to 
the  writ,  he  went  to  the  courthouse 
or  building  in  which  the  grand  jury 
were  sitting.  Dunn  V  Douglas 
County,  61  Neb.  179.  85  N.  W.  56. 

26.     Kennedy   v.   Wright,    34    Me. 

^27.  Schuler  v.  Minneapolis  St.  R. 
Co..  76  Minn.  48,  78  N.  W    881. 

28.  Schuler  v.  jNIinneapolis  St.  K. 
Co.,  76  Minn.  48,  78  N.  W.  881; 
Berryhill  v.  Carney,  76  Minn.  319, 
79  N.  W.  170  (affidavit  simply  stat- 
ing that  a  witness  was  a  material 
one  and  was  in  attendance  neces- 
sarily—not sufficient  —  should  have 
stated  facts  showing  necessity  of  at- 
tendance). . 

"  Fees  of  witnesses  actually  in  at- 
tendance, though  not  called  to  tes- 
tifv,  are  properly  taxed,  where,  if  a 
certain  state  of  facts  had  been 
shown  by  the  other  party,  such  party 
would  have  been  compelled  to  call 
such  witness."  Com.  v.  Swisher,  3 
Pa.  Dist.  662. 
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diem  as  a  witness.-®  In  one  instance,  however,  it  was  held  that 
where  a  witness  was  recognized  and  attended  court  for  a  defend- 
ant, having  been  sworn  and  sent  before  the  grand  jury  for  the  gov- 
ernment, he  was  entitled  to  be  paid  by  the  latter  for  his  attendance 
on  the  trial. ^°  But  a  defendant  under  recognizance,  who  has  also 
been  bound  over  as  a  witness  for  the  government  in  another  case, 
is  entitled  to  receive  per  diem  and  mileage  as  such  witness.^^  And 
where  the  attendance  of  defendants  or  their  witnesses  is  not  re- 
quired on  the  first  day  of  the  term  by  the  rules  and  practice  of  the 
court,  but  only  the  attendance  of  grand  jurors  and  witnesses  for  the 
commonwealth,  one  attending  as  a  witness  for  the  commonwealth 
at  such  time,  although  bound  over  by  recognizance  to  the  sessions 
as  defendant  in  another  case,  is  entitled  to  witness  fees  for  that 
day,  as  well  as  for  single  mileage.^- 

F,  Failure  or  Inability  To  Testify. — Where  a  witness  sub- 
poenaed to  testify  to  some  matter  competent  and  relevant  to  the 
issue,  attends  court,  and  remains  in  attendance  without  notice  that 
his  presence  is  not  required,  he  is  entitled  to  compensation  for  such 
attendance. ^^  And  the  fact  that  he  was  not  sworn,^*  or  not  exam- 
ined,*^ will  not  relieve  the  party  summoning  from  his  liability  to 


29.  In  Ex  parte  Turner,  32  Fed. 
372,  it  was  held  that  where  a  plain- 
tiff in  a  case  attended  the  trial 
thereof  under  recognizance  and  for 
a  portion  of  such  time  also  served 
as  grand  juror,  he  was  only  entitled 
to  receive  per  diem  as  a  witness  for 
the  time  while  acting  exclusively  in 
that  capacity. 

Contra.  —  Edwards  v.  Bond,  5 
McLean  300,  8  Fed.  Cas.  No.  4,294. 

30.  Ex  Parte  Johnson,  i  Wash. 
C.  C.  47,  13  Fed.  Cas.  No.  7,367. 

31.  In  re  Addis,  28  Fed.  794,  so 
holding  upon  the  ground  that  since 
the  person  so  summoned  as  a  wit- 
ness owes  no  duty  to  the  govern- 
ment in  attending  court  as  a  de- 
fendant, if  he  is  summoned  by  the 
government  as  a  witness,  he  is  en- 
titled to  per  diem  and  mileage  as 
such. 

Contra.  —  Com.  v.  Lovett,  2  Pa. 
Co.  Ct.  375;  Com.  V.  Smith,  4  Pa. 
Co.   Ct.  321. 

32.  Com.  V.  Smith,  4  Pa.  Co. 
Ct.  321. 

33.  Gunnison  t'.  Gunnison,  41  N. 
H.  121,  77  Am.  Dec.  764. 

34.  Com.  v.  Smith,  4  Pa.  Co.  Ct. 
321 ;  Gunnison  r.  Gunnison,  41  N.  H. 
121,  77  Am.  Dec.  764;  DeBenneville 
z'.  DeBenneville,  i  Binn.  (Pa.)  46; 
Leigh  V.   Hodges,  4  111.  15;   Schuler 
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V.  Minneapolis  St.  R.  Co.,  76  Minn. 
48.  78  N.  W.  881. 

35.  United  States.  — Clark  v. 
American  Dock  etc.  Co.,  25  Fed. 
641 ;  Hathaway  v.  Roach,  2  Woodb. 
&  M.  63,  II  Fed.  Cas.  No.  6.213; 
Burrow  v.  Kansas  City,  etc.  R.  Co., 
54  Fed.  278. 

Illinois.  —  Leigh  v.  Hodges,  4 
111.    15. 

Massachusetts.  —  Farmer  v. 
Storer,  11  Pick.  241. 

Minnesota.  —  Schuler  v.  M  i  n  n  e- 
apolis  St.  R.  Co.,  76  Minn.  48,  78 
N.  W.  881. 

Nezv  Hampshire. — Gunnison  v. 
Gunnison.  41  N.  H.  121,  77  Am.  Dec. 
764. 

Neuc  York.  —  Andrews  v.  Bates,  5 
Johns.  351 ;  Baker  v.  Brill,  15  Johns. 
260 ;  Fuller  v.  Mattice,  14  Johns. 
357;  Watts  V.  Van  Ness,   i   Hill  76. 

North  Carolina.  —  Holmes  z'. 
Johnson,  33  N.  C.  (ii  Ired.  L.)  55; 
Carpenter  v.  Taylor,  4  N.   C.  265. 

Pennsylvania.  —  First  Nat.  Bank 
V.  Broadhead,  8  Pa.  Co.  Ct.  536;  In 
re  Goodman's  Estate.  6  Pa.  Co.  Ct. 
254;  Com.  V.  Smith,  4  Pa.  Co.  Ct. 
321;  Cody  V.  Clelam,  i  Pa.  Co.  Ct. 
8;  DeBenneville  v.  DeBenneville,  i 
Binn.  46. 

Witnesses'  Testimony  Admitted 
Before     Heard —  Where     issue     has 
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pay  such  witness'  fees.  But  a  witness  who  is  incompetent  to  tes- 
tify ^"^  or  whose  testimony  is  immaterial  and  irrelevant,^'''  is  not 
entitled  to  compensation  unless  he  has  actually  been  examined.^^ 
G.  Effect  of  Continuance;  or  Postponement. —  A  witness 
who  attends  court  in  obedience  to  summons  is  entitled  to  fees, 
thoudi  not  examined  by  reason  of  the  continuance  or  adjournment 
of  the  cause  ^^  But  a  witness  is  entitled  to  compensation  for  at- 
tendance only,  and  so  where  a  witness  upon  being  subpoenaed  goes 
to  the  nearest  railway  station  for  the  purpose  of  taking  passage  to 


been  joined,  and  the  points  in  con- 
troversy fixed,  it  is  the  duty  of  the 
plaintifif.  or  the  party  on  whom  is 
the  burden  to  summon  his  witnesses, 
to  have  them  present  to  testify.  If 
at  the  trial,  the  other  party  admit 
the  particular  points  to  be  proved  by 
such  witnesses,  they  nevertheless 
are  entitled  to  per  diem  and  mile- 
age,—that  is  to  say,  their  per  diem 
up  to  the  admission  of  their  testi- 
mony. If  a  second  trial  is  had  and 
no  stipulation  or  entry  is  made  on 
the  record  that  the  facts  admitted 
on  the  first  trial  will  be  admitted  on 
the  second,  and  if  there  is  no  assur- 
ance, verbal  or  otherwise,  given  to 
this  effect,  such  witnesses  will  also 
be  entitled  to  fees  on  the  second 
trial.  Young  v.  Merchants'  Ins.  Co., 
20  Fed.  273. 

36.  Cody  7,'.  Clelam,  i  Pa.  Co.  Ct. 
8;  Com.  V.  Lucas,  24  Pa.  Co.  Ct.  126. 

Witnesses  Incapacitated  by  Rea- 
son of  Intoxication —  Fritz  v.  Fritz, 
5  Pa.  Dist.  676;  Murray  v.  Willis- 
ton,  6  N.  B.   (Can.)   492. 

37.  Cody  V.  Clelam,  i  Pa.  Co.  Ct. 
8;  Com.  v.  Lucas,  24  Pa.  Co.  Ct. 
126;  Eakin  v.  Fulmer,  4  Pa.  Co.  Ct. 
319  (rule  applicable  even  though 
witness  has  been  subpoenaed  in  good 
faith  for  the  purpose  of  testifying 
to  matters  believed  to  be  material 
and  important). 

Fees  are  not  allowed  to  witnesses 
subpoenaed  to  testify  to  the  char- 
acter of  one  of  the  parties  for  verac- 
ity, in  the  event  that  it  would  be  at- 
tacked, where  no  such  attack  was 
made  or  was  even  imminent.  First 
Nat.  Bank  v.  Broadhead,  8  Pa.  Co. 
Ct.  536. 

38.  Gray  v.  Alexander,  7 
Humph.  (Tenn.)  16,  holding  that 
where  a  witness  had  been  examined 
he  was  entitled  to  compensation  for 
his    services,    although    it    appeared 


that  he  was  incompetent  by  reason 
of.  his  being  security  for  an  appeal, 
and  further  that  it  does  not  neces- 
sarily follow  that  a  witness  was  not 
examined  because  he  appears  of  rec- 
ord to  have  been  incompetent,  since 
his  incompetency  may  have  been 
waived.  ^,,     ^ 

39.  Fish  V.  Farwell,  3"^  HI-  App. 
242;  Young  z:  Merchants'  Ins.  Co., 
29  Fed.  273;  Moulton  v.  Townsend, 
16  How.   Pr.    (N.  Y.)    306. 

Where  a  witness  was  not  sub- 
poenaed until  the  night  of  the  first 
day  of  the  circuit  court  for  the  rea- 
son that  he  could  not  sooner  be 
found,  and  went  to  court  the  next 
morning,  but  arrived  about  an  hour 
after  the  cause  had  been  postponed, 
it  was  held  that  there  having  been 
no  laches  chargeable  to  the  party  or 
witness,  he  having  been  subpoenaed 
and  having  attended  in  good  faith, 
he  was  entitled  to  his  fees.  Besides 
he  arrived  in  time  to  have  been 
sworn  if  the  cause  had  been  tried. 
Clark  V.  Staring,  4  How.  Pr.  (N. 
Y.)  243. 

In  re  Williams,  37  Fed.  325.  In 
this  case  a  person,  under  subpoena 
as  a  witness  for  the  United  States, 
attended  court.  The  case  was  con- 
tinued, and  the  witnesses  were  verb- 
ally instructed  to  attend  at  the  next 
term.  In  the  mean  time  he  removed 
his  residence  into  another  state. 
Without  further  summons  he  at- 
tended court  and  was  used  as  a  wit- 
ness by  the  United  States.  It  was  - 
lield  that  he  was  entitled  to  per  diem 
and  mileage  from  his  place  of  resi- 
dence even  though  it  was  out  of  the 
state  and  district,  and  more  than 
one  hundred  miles  from  the  place 
at  which  the  trial  was  held. 

Non-Resident  Witness  Delayed  by 
Accident  from  reaching  the  place 
of  trial  on  the  first  day,  but  arriv- 
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the  county  seat  and  there  receives  a  telegram  announcing  the  post- 
ponement of  the  cause,  he  is  entitled  to  no  compensation.''' 

Duty  To  Be  Present  When  Postponement  Announced.  —  Since  it  is  the 
duty  of  a  witness  to  be  present  during  the  trial  of  the  cause  for 
which  subpoenaed,  if  a  witness  is  not  present  in  court  when  the 
case  is  postponed  or  continued,  and  so  fails  to  hear  the  announce- 
ment of  such  postponement  or  continuance,  it  is  his  own  fault ;  and 
he  is  not  justified'  in  cliarging  for  his  attendance  during  the  time 
for  which  the  cause  was  postponed." 

H.  Persons  Entitled  to  Compensation.  —  a.  Parties.  —  (i.)  m 
General.  —  A  party  to  an  action,  though  a  competent  witness,  is 
generally  not  entitled  to  compensation  when  testifying  in  his  own 
behalf,  and  it  is  immaterial  whether  the  party  have  an  interest  m 
the  suit  or  not.*^ 


ing  the  second  before  the  opening  of 
court,  and  before  the  cause  was 
reached  on  the  calendar,  entitled  to 
fees  though  by  consent  the  cause 
had  been  adjourned  on  the  first  day. 
Anonymous,   3   Hill    (N.   Y.)    457- 

40.  Shutt  v.  Canon,  17  Pa.  Co. 
Ct.  463,  5  Pa-  Dist.  167. 

41.  Robison  v.  Banks,  17  Ga.  211. 

42.  United  States. —  Roundtree 
V.  Rembert,  71  Fed.  255;  Street  v. 
The  Progresso,  48  Fed.  239 ;  Nichols 
V.  Brunswick,  3  Cliff.  88,  18  Fed. 
Cas.   No.   10,239. 

California.  —  Beal  v.  Stevens,  72 
Cal.  451,  14  Pac.  186. 

///mo/,y.  —  Bonner  v.  People,  40 
111.  App.  628. 

Indiana.  —  Godwin  z:  Smith,  68 
Ind.  301. 

Minnesota.  —  Barry  v.  McGrade, 
14  Minn.  286. 

Nezv  Hampshire.  —  George  v. 
Starrett,  40  N.  H.  135;  Whitney  z;. 
Pierce,  40  N.  H.  114;  Young  v.  Til- 
den,  3  N.  H.  74- 

New  York.  —  Cornell  v.  Potter,  15 
How.  Pr.  278;  Christy  v.  Christy, 
6  Paige  170;  Case  v.  Price,  9  Abb. 
Pr.  Ill,  17  How.  Pr.  348;  Perry  v. 
Livingston,  6  How.  Pr.  404;  Bron- 
ner  v.  Frauenthal,  20  How.  Pr.  355. 
12  Abb.  Pr.  183;  Logan  v.  Thomas, 
II  How.  Pr.  160;  Steere  v.  Miller, 
30  How.  Pr.  7,  affirming  28  How. 
Pr.  266. 

North  Carolina.  —  Penny  v. 
Brink,  7.S  N.  C.  68. 

Pennsylvania.  —  Fisher  v.  Selden, 
4  Pa.  Co.  Ct.  392;  Bell  v.  Dawes,  9 
Pa.  Co.  Ct.  636;  Cody  v.  Clelam,  i 
Pa.  Co.  Ct.  8. 


Tennessee.  —  Grub  v.  Simpson,  6 
Heisk.  92. 

Texas.  —  Cause  v.  Edminston,  35 
Tex.  69;  Texas  M.  R.  Co.  v.  Par- 
ker,   28   Tex.    Civ.    App.    116,   66   S. 

W.  583.  ^        .  .^.        . 

Petitioners  for  an  Inquisition  m 

Lunacy  are  parties  and  therefore  not 

entitled  to  witness  fees  and  mileage. 

In  re  Hogg,  17  Pa.  Co.  Ct.  509. 

Member  of  a  Firm  called  to  testi- 
fy in  an  action  brought  by  the  re- 
ceiver of  such  firm  is  not  entitled 
to  witness  fees,  such  action  being 
in  reality  an  action  by  the  firm. 
Leonard   v.   Smith,  4   Pa.   Dist.  249- 

A  Third  Party  required  by  order 
made  in  proceedings  supplementary 
to  execution,  to  attend  and  submit 
to  an  examination  relative  to  prop- 
erty in  his  possession  belonging  to 
the  judgment  debtor,  is  to  be  con- 
sidered a  party  as  concerns  such  spe- 
cial finding  and  therefore  not  en- 
titled to  witness  fees  as  a  condition 
to  his  obedience  to  the  order. 
Heckman  v.  Bach,  20  Abb.  N.  C. 
(N.  Y.)  401.  But  see  Keith  Bros. 
V.  Stiles,  92  Wis.  15,  64  N.  W.  860, 
65  N.  W.  860,  holding  that  a  nomi- 
nal party  is  entitled  to  witness  fees 
since  his  interest  in  the  result,  if 
any,  is  slight.  And  Smith  v.  Smith, 
146  Mich.  686,  no  N.  W.  59,  m  N. 
W.  342,  which  was  a  divorce  suit, 
holding  that  the  successful  party 
was  entitled  to  mileage  and  per  diem 
during  the  hearing.  And  also 
Querissle  v.  Hilliard,  3  Abb.  Pr.  (N. 
Y.)  31,  holding^  that  a  defendant  ex- 
amined as  a  witness  on  his  own  be- 
half was  entitled  to  fees,  it  not  ap- 
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(2.)  English  Rule.  —  In  England  a  plaintiff  is  entitled  to  fees  when 
testifying  as  a  necessary  witness  in  his  own  behalf,  on  the  ground 
that  he  is  entitled  to  reimbursement  for  all  reasonable  expenses 
necessary  to  the  enforcement  of  a  just  demand.*^  And  there  are 
cases  holding  that  a  defendant  when  examined  or  cross-examined 
by  a  plaintiff  is  also  entitled  to  witness  fees/* 

"  (3.)  Party  Acting  in  Representative  Capacity.  —  The  rule  is  equally 
applicable  where  a  party  is  acting  as  such  in  a  representative  ca- 
pacity; thus  a  party  suing  as  agent,  attorney,  assignee,  superin- 
tendent, etc.,  of  another,  is  not  entitled  to  witness  fees,  although 
testifying  in  the  cause.*^ 

(4.)  Party's  Near  Relatives.  —  A  husband,  wife,  parent  or  child  of 
a  party  to  an  action  is  generally  held  not  to  be  a  party  to  the  suit 
and  therefore  is  not  barred  from  a  claim  to  witness  fees,***  although 


pearing  that  it  was  indispensable  for 
him  to  appear  at  the  trial  as  a  party. 
See  also  Shannon  v.  Brosins,  g  Pa. 
Dist.  167;  Rogers  v.  Chamberlain, 
7  Abb.  Pr.  (N.  Y.)  652;  Hanna  v. 
Dexter,  15  Abb.  Pr.  (N.  Y.)  135; 
Logan  V.  Brooks,  8  Abb.  Pr.  (N. 
Y.)    127,  17  How.  Pr.  29. 

Compensation  Allowed,  in  a  pro- 
ceeding to  lay  out  a  highway,  to 
remonstrants  acting  as  witnesses  for 
another  remonstrant,  who  appears 
as  sole  party  plaintifif  on  an  appeal. 
Reader  v.  Smith,  88  Ind.  440.  And 
in  an  action  against  a  sheriff  to  re- 
cover cotton  seized  as  the  property 
of  a  third  person,  mider  an  agricul- 
tural lien,  the  lienee  appearing  as  a 
witness  in  defense  of  the  sheriff  is 
entitled  to  fees,  the  action  _  being 
against  the  sheriff.  Winsmith  v. 
Dewberry,  14  S.  C.  554-  Where  de- 
fendant is  summoned  to  appear  and 
answer  interrogatories  relative  to 
notes  disclosed  by  a  trustee,  this  is 
a  new  proceeding,  tending  to  a  dif- 
ferent result  from  the  original  suit; 
the  order  of  court,  requiring  his  at- 
tendance, is  of  the  nature  of  a  sub- 
poena or  summons  to  a  witness,  and 
is  therefore  reasonable  that  he 
should  be  allowed  the  fees  for  his 
travel  and  attendance  as  a  witness. 
Hurd  V.  Fogg,  22  N.  H.  98. 

A  legal  plaintiff  who  has  made  a 
bona  £de  assignment  of  his  claim  to 
an  equitable  plaintifif  before  suit 
brought  and  has  testified  on  the  trial 
as  a  witness  is  entitled  to  compensa- 
tion, having  no  right  or  interest  in 
the  suit.  Tagg  v.  Bowman,  3  Pa. 
Co.    Ct.    300.    Where    some    of    the 

35 


defendants  in  separate  actions, 
which  have  subsequently  been  con- 
solidated for  trial,  are  subpoenaed 
as  witnesses  by  another  defendant 
in  one  of  the  cases  thus  consolidated, 
the  party  subpoenaing  them  is  en- 
titled, on  a  judgment  in  his  favor, 
to  tax  costs  for  the  attendance  of 
such  witnesses.  Gray's  Harbor 
Boom  Co.  V.  McAmmant,  21  Wash. 
465,  58  Pac.  573. 

43.  Howes  v.  Barber,  18  Q.  B. 
S88,  21  L.  J.  I.  B.  254,  16  Jur.  614; 
Fox  V.  Toronto,  etc.  R.  Co.,  7  Ont. 
Pr.  157;  Dowdell  v.  Australian  R. 
M.  Steam  Nav.  Co.,  3  El.  &  Bl.  902, 
77  E.  C.  L.  901. 

44.  Street  v.  Faulkner,  15  U.  C. 
Q.  B.  116;  Davey  v.  Durrant,  24 
Beav.  (Eng.)  493;  Bolkow  v.  Fos- 
ter, 7  Ont.  Pr.  388;  Young  v.  Eng- 
lish,  7   Beav.    (Eng.)    10. 

45.  Rhoades  v.  Bank,  12  Phila. 
(Pa.)  391;  Fisher  v.  Selden,  4  Pa. 
Co.  Ct.  392;  Eakin  v.  Fulmer,  4  Pa. 
Co.  Ct.  319;  Grub  V.  Simpson,  6 
Heisk.  (Tenn.)  92;  Freck  v.  Bar- 
clay. 5  Pa.  Dist.  587. 

Next  Friend  in  whose  name  a  suit 
is  brought  is  a  party  to  the  suit  and 
accordingly  not  entitled  to  costs  as 
a  witness.  Bambrey  •;;•.  Baltimore  & 
O.  P.  Co.,  6  Pa.  Co.  Ct.  145. 

Directors  of  a  Limited  Partner- 
nership  Association  are  entitled  to 
costs  for  attendance  as  witnesses  at 
the  trial  of  a  cause  to  which  the 
association  is  a  party,  but  directors 
who  are  also  managers  are  not  so 
entitled.  Sharpless  v.  Pikeland 
Creamery,  i   Pa.  Co.  Ct.  42. 

46.  Griffith      v.      Montandon,      4 
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the  rule  is  otherwise  as  to  a  husband  or  wife  in  jurisdictions  where 
the  communit}^  property  system  has  been  adopted.*^ 

(5.)  Co-Parties.  —  Parties  attending  solely  as  witnesses,  on  behalf 
of  a  co-plaintiff  or  co-defendant,  sworn  and  examined  as  to  matters 
concerning  which  they  are  not  jointly  interested  or  liable,  are  en- 
titled to  fees.*« 

(6.)  Parties  Examined  on  Behalf  of  Opposite  Parties.  —  Where  a  party 
is  compelled  to  attend  court  to  be  examined  in  behalf  of  an  adverse 
party,  he  is  entitled  to  \vitness  fees.*^  But  where  a  party  volun- 
tarily attends  the  trial  without  being  subpoenaed  by  the  opposite 
party,  and  while  there  is  called  as  a  witness  by  the  latter,  he  is  not 
entitled  to  compensation.^^ 

b.  Attorneys  at  Lazv.  —  It  has  been  held  that  a  member  of  the 
bar  in  actual  practice  in  the  court  where  he  is  called  as  a  witness 
is  not  entitled  to  witness  fees,^^  although  the  better  rule  seems  to 
be  that  an  attorney  at  law  is  entitled  to  compensation  as  a  witness 


Idaho  75,  35  Pac.  704;  Bell  r. 
Dawes.  9  Pa.  Co.  Ct.  636;  Curry  t'. 
Philips,  14  Pa.  Co.  Ct.  479;  Ma'tter 
of  Griffen,  2  Ben.  209.  11  Fed.  Cas. 
No.  5.810;  Kauffman  v.  Manor 
Twp.,  II  Pa.  Co.  Ct.  304  (children 
entitled  to  witness  fees  in  action 
brought  by  father  to  recover  dam- 
ages for  death  of  wife). 

While  a  wife  is,  in  a  sense,  inter- 
ested in  an  action  prosecuted  or  de- 
fended by  her  husband,  it  is  not 
such  a  legal  interest  as  will  prevent 
the  recovery  of  witness'  fees  where 
she  is  a  necessary  or  material  wit- 
ness in  the  case.  Anderson  z'.  Fer- 
guson-Bach Sheep  Co.,  12  Idaho 
418.  86  Pac.  41. 

Prior  to  the  Married  Woman's 
Property  Acts  a  husband  who  was 
joined  for  conformity  in  a  suit  by 
the  wife  could  not  recover  witness 
fees,  because  he  was  a  party.  Sew- 
ards  V.  Elliott,  3  Pa.  Co.  Ct.  72. 

Husband  Acting  as  Attorney  in 
Pact  for  Wife,  managing  and  con- 
ducting a  suit  for  her  is  not  entitled 
to  witness  fees.  Freck  v.  Barclaj', 
5  Pa.  Dist.  587. 

47.  The  wife  of  a  party  to  a  suit, 
though  it  involves  his  separate  prop- 
erty, is  interested  in  the  result ;  for 
if  judgment  be  rendered  against  him 
for  costs,  it  would  aflfect  the  com- 
munity property  to  that  extent,  and 
she  would  be  considered  a  party  as 
to  its  binding  effect.  Texas  M.  R. 
Co.  V.  Parker,  28  Tex.  Civ.  App. 
116,  66  S.  W.  583. 
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Presumption  seems  to  be  in  an  ac- 
tion against  a  husband  or  wife  in  re- 
lation to  property  that  the  subject 
of  the  action  is  community  property, 
nothing  appearing  to  the  contrary, 
and  therefore  if  either  spouse  acts 
as  a  witness  in  the  case,  although 
not  a  formal  party,  he  or  she  is  con- 
sidered a  party  so  as  to  be  precluded 
from  obtaining  witness  fees.  Here- 
ford V.  O'Connor,  5  Ariz.  258,  52 
Pac.  471 ;  Cole  v.  Angel  (Tex.  Civ. 
App.),   28   S.   W.   93- 

48.  Van  Dusen  v.  Bissell,  29 
How.  Pr.  (N.  Y.)  481;  Penny  v. 
Brink,  75  N.  C.  68.  See  also  Smith 
V.  Smith,  146  Mich.  686.  no  N.  W. 
59,  III  N.  W.  342;  Barry  v.  Mc- 
Grade,  14  Minn.  286  (defendant 
only  entitled  to  fees  as  a  witness 
when  attending  solely  as  a  witness 
for  his  co-defendants). 

49.  Street  v.  The  Progresso,  48 
Fed.  239;  George  v.  Starrett,  40  N. 
H.  135 ;  Bonner  v.  People,  40  111. 
App.  628;  Goodwin  v.  Smith,  68  Ind. 
301 ;  Penny  v.  Brink,  75  N.  C.  68. 
But  see  Whitney  v.  Pierce,  40  N.  H. 
114,  holding  that  before  an  auditor, 
neither  party  is  entitled  to  fees  as  a 
witness,  whether  testifying  in  his 
own  favor  or  for  his  adversary. 

50.  Beal  v.  Stevens,  72  Cal.  451, 
14  Pac.  186.  See  also  Cause  v.  Ed- 
minston,  35  Tex.  69. 

51.  McWilliams  v.  Hopkins,  I 
Whart.  (Pa.)  276;  Johnson  v.  At- 
lantic &  N.  P.  R.  Co.,  I  Pa.  Co.  Ct. 
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when  acting  as  such,^^  even  when  attending  court  on  professional 
business,^^  unless  he  is  attorney  of  record  for  one  of  the  parties  to 
the  action  on  the  trial  of  which  he  is  called  to  testify.^* 

c.  Public  Officers.  —  In  the  absence  of  statute,^^^  public  officers 
generally,  when  acting  as  witnesses,  are,  as  a  rule,  entitled  to  fees 
as  other  witnesses,^*^  with  the  exception  of  those  officials  whose  duty 


10 ;  Com.  V.  Lucas,  24  Pa.  Co.  Ct. 
126. 

Attorney  Devoting  Greater  Portion 
of    Time    to    Another    Profession    is 

entitled  to  fees  upon  attending  court 
as  a  witness.  Com.  v.  Lucas,  24  Pa. 
Co.   Ct.   126. 

52.  Parks  v.  Brewer,  14  Pick. 
(Mass.")    192. 

In  England  under  the  Bankruptcy 
Rules,  1886,  r.  71,  a  solicitor  hav- 
ing been  summoned  as  a  witness  be- 
fore the  registrar  of  a  county_  court 
in  a  bankruptcy  proceeding  is  en- 
titled to  compensation  as  a  witness. 
Chamberlain  v.  Stoneham,  24  Q.  B. 
D.   (Eng.)    113. 

53.  Abbott  V.  Johnson,  47  Wis. 
239,  2  N.  W.   332. 

In  Massachusetts  an  attorney  at- 
tending court  on  professional  busi- 
ness and  also  pursuant  to  a  sub- 
poena, is  only  entitled  to  a  day's  pay 
for  attendance  on  the  day  on  which 
he  testifies ;  but  he  is  entitled  to  pay 
for  any  time  he  is  detained  as  a  wit- 
ness waiting  to  testify,  after  having 
finished  his  professional  business. 
Parks  V.  Brenner,  14  Pick.  (Mass.) 
192. 

54.  L.  E.  Waterman  Co.  v.  Lock- 
wood,  128  Fed.  174;  Barry  v.  Mc- 
Grade,  14  Minn.  286;  Freck  v.  Bar- 
clay, 5  Pa.  Dist.  587;  Abbott  v. 
Johnson,  47  Wis.  239,  2  N.  W.  2,2^2. 
In  Jones  v.  Botsford,  17  N.  Bruns. 
581,  it  was  held  that  an  attorney  in 
the  cause  was  not  entitled  to  a  fee 
as  a  witness,  though  he  filed  an  affi- 
davit stating  that  he  would  not  have 
attended  the  trial  had  it  not  been 
necessary  for  him  to  be  present  as 
such. 

In  New  York  an  attorney  of  rec- 
ord is  entitled  to  a  v/itness  fee  for 
the  day  on  which  he  was  sworn  and 
testified,  but  not  to  mileage.  Taaks 
V.  Schmidt,  25  How.  Pr.  (N.  Y.) 
340.  But  see  Crummer  v.  Huff,  i 
Wend.    (N.  Y.)   24. 

55.  Under  XT.  S,  Rev.  Stat.  §  850 
any    clerk    or    other    ofiiccr    of    the 


United  States  ^summoned  on  behalf 
of  the  government  is  entitled  only 
"  to  his  necessary  expenses,  stated 
in  items,  and  sworn  to,  in  going,  re- 
turning, and  attendance  on  the 
court."  Under  §  87S  the  same  rule 
is  observed  when  an  officer  of  the 
United  States  is  summoned  and  at- 
tends as  a  witness  for  the  defend- 
ant, at  the  expense  of  the  govern- 
ment. Clerks  in  war  department 
and  in  Internal  Revenue  office  not 
allowed  compensation  for  attend- 
ance as  witnesses  under  §  850. 
United  States  v.  Sanborn,  28  Fed. 
299. 

Marshal's  Clerk  not  entitled  to 
witness  fees  under  same  section. 
Duval  V.  United  States,  23  Ct.  CI. 
102.  But  clerk  of  a  postmaster  re- 
ceiving a  fixed  salary  with  no  al- 
lowance for  clerk  hire  is  not  an  of- 
ficer of  the  United  States  within  the 
meaning  of  §  850  and  is  therefore 
entitled  to  compensation.  In  re 
Waller.  49  Fed.  271. 

56.  Com.  V.  Philadelphia  County 
Comrs.,  6  Binn.    (Pa.)   397. 

Recorder  of  Deeds  entitled  to  com- 
pensation as  a  witness  since  his  daily 
attendance  at  his  office  is  not  com- 
pulsory and  since  his  attendance  a't 
court  can  only  be  brought  about  by 
subpoena.  Com.  v.  McArdle,  3  Pa. 
Dist.  258.  See  also  In  re  Nelson,  2 
Ch.  Chamb.    (Can.)   252. 

Trustees  of  the  Poor  entitled  to 
compensation  for  attending  as  wit- 
nesses. Taylor  v.  Trustees  of  Poor, 
I    Penne.    (Del.)    247,  40  Atl.   116. 

Public  Officer  entitled  to  compensa- 
tion when  attending  upon  thesupe-' 
rior  court  as  a  witness,  and  is  not 
precluded  therefrom  by  a  constitu- 
tional provision  that  the  compensa- 
tion of  a  public  officer  shall  not  be 
increased  or  diminished  during  his 
term  of  office,  since  such  provision 
was  intended  to  prevent  extra  com- 
pensation for  duties  connected  with 
the  office  itself.  State  v.  Saillard,  22 
Wash.  267,  60    Pac.    651.     See    also 
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it  is  to  attend  court,"  although  the  latter  are  precluded  from  receiv- 
ing witnesses'  fees  only  for  time  while  actually  engaged  in  court 
duties.^* 

d.  Officers,  Agents  or  Members  of  Corporation.  —  Officers,  agents 
or  members  of  a  corporation  who  are  material  witnesses  and  in  at- 
tendance in  obedience  to  subpoena  are  entitled  to  witness  fees  and 
mileage,  on  the  trial  of  a  cause  in  which  the  corporation  is  a  party. 
There  is  no  good  reason  why  this  should  be  otherwise.  They  are 
not  parties  to  the  suit,  although  they  may  be  indirectly  interested.^^ 


Davis  V.  SchnvlkiU  Co..  27  Pa.  Co. 
Ct.   177. 

Kansas  City  Policeman  entitled  to 
fees  as  a  witness  in  police  courts  of 
said  city.  Freeholder's  charter  for- 
bidding an  officer  receiving  a  salary 
to  receive  fees  or  other  compensa- 
tion not  applicable  to  one  whose 
compensation  is  fixed  by  board  pf 
police  commissioners.  State  v.  Gif- 
ford,  70  ]\Io.  App.  522. 

Jailer —  Ellison  v.  Stevenson,  6 
T.  B.  Mon.    (Ky.)    271. 

57.  Wintermute  v.  Smith,  i  Bond 
210,  30  Fed.  Cas.  No.  17,897.  See 
also  Com.  V.  McArdle,  3  Pa.  Dist. 
258. 

Police  Officer  testifying  in  a  police 
court  not  entitled  to  fees  as  a  wit- 
ness in  addition  to  compensation  for 
attendance.  Healy  v.  Hillsborough, 
70  N.   H.   588.   49  Atl.   89. 

Constables  cannot  draw  witnesses' 
pay  for  the  first  day  of  the  term. 
Cody  V.  Clelam.  i  Pa.  Co.  Ct.  8. 

An  Officer  in  Charge  of  a  Prisoner 
if  entitled  to  fees  as  officer,  is  not 
entitled  to  fees  as  a  witness.  Star- 
mont  V.  Cummins,  120  JNIich.  629,  79 

N.   W.  897- 

A  Deputy  Clerk  is  an  officer  of 
the  court  and  is  not  entitled  to  per 
diem  and  mileage  when  used  as  a 
witness  for  the  government  in  a  case 
tried  in  the  court  in  which  he  is  of- 
ficiating. But  a  marshal's  clerk  em- 
ployed in  his  office,  keeping  his  ac- 
counts, is  not  an  officer  of  the  court 
and  is  entitled  to  fees  and  mileage, 
if  used  as  a  witness  for  the  govern- 
ment. Bx  parte  Burdell,  32  Fed. 
681. 

58.  A  Justice  of  the  Peace  at- 
tending as  a  witness  for  the  com- 
monwealth is  entitled  to  his  daily 
pay,  except  for  one  day  during  each 
court,  when  he  is  bound  to  attend 
for  the  purpose  of  returning  his  rec- 
ognizances.    Com.     V.     Philadelphia 

Vol.  XIV 


County  Comrs.,  6  Binn.  (Pa.)  397. 
See  also  Codv  v.  Clelam,  i  Pa.  Co. 
Ct.  8. 

A  Deputy  Marshal  is  an  officer  of 
the  court,  but  unless  he  be  actually 
engaged  in  waiting  upon  the  court, 
he  is  entitled  to  per  diem  and  mile- 
age if  he  be  summoned  as  a  witness 
for  the  government.  Ex  Parte  Bur- 
dell. 32  Fed.  681. 

59.  Chickasaw,  etc.  F.  Ins.  Co. 
v.  Weller,  98  Iowa  73h  68  N. 
W.  443;  Wilson  V.  Mutual  F. 
Ins.  Co.,  I  Pa.  Co.  Ct.  11;  Johnson 
V.  Atlantic  &  N.  P.  R.  Co.,  i  Pa.  Co. 
Ct.  id;  Fisher  v.  Selden.  4  Pa.  Co. 
Ct.  392 ;  Skinner  Engine  Co.  v. 
Webb,  5  Pa.  Co.  Ct.  480;  Sattler  v. 
Machine  Co.,  9  Pa.  Dist.  73.  See 
also  Sharpless  v.  Pikeland  Cream- 
ery,   I    Pa.   Co.   Ct.   42. 

Officers  of  a  Public  Corporation, 
attending  as  witnesses  in  the  lat- 
ter's  behalf,  entitled  to  fees.  Tay- 
lor V.  Trustees  of  Poor,  i  Penne. 
(Del.)   247,  40  Atl.  116. 

Former  Agent  of  a  corporation 
who  attends  as  a  witness,  and  assists 
counsel  in  the  management  of  the 
trial,  is  entitled  to  witness  fees, 
where  the  corporation  is  no  longer 
represented  by  such  witness.  Skin- 
ner Engine  Co.  v.  Webb,  5  Pa.  Co. 
Ct.  480. 

President  of  a  Corporation  failing 
to  attend  in  obedience  to  a  subpoena 
or  to  object  to  compensation  paid, 
will  be  required  to  attend  at  a  sub- 
sequent date  at  his  own  expense. 
George  T.  Smith  Co.  v.  Greey,  11 
Ont.  Pr.  345. 

But  see  American  Diamond  Drill 
Co.  V.  Sullivan  Mach.  Co.,  32  Fed. 
552,  Iioldiiig  that  where  officers  of  a 
defendant  corporation  in  an  in- 
fringement suit  appearing  as  wit- 
nesses before  a  master  for  the  pur- 
pose of  furnishing  an  account  in 
obedience  to  an  order  of  the  court. 
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1.  Limitation  of  Number  op  Witnesses. —The  number  of 
witnesses  for  whom  compensation  will  be  allowed  is  sometimes 
limited. *"* 

2.  Ifature  of  Services  and  Amount  of  Compensation.  —  A.  In 
General.  —  The  amount  of  compensation  to  which  a  witness  is  en- 
titled both  for  services  and  mileage  is  generally  regulated  by  stat- 
ute,«i  but  even  where  a  statute  exists,  a  witness  entering  into  a 
contract  to  serve  gratuitously,  is  bound  thereby.*'^  In  the  absence 
of  statute,  a  reasonable  amount  is  allowed,  or  the  parties  may  enter 
into  a  special  contract  in  relation  thereto.*'^ 

Double  Compensation  in  the  absence  of  statute*^^  is  not  allowed,*^" 
but  a  witness  who  is  summoned  by 'each  party  is  entitled  to  com- 
pensation from  each.®^ 


are  not  entitled  to  mileage  and  per 
diem  fees  on  the  ground  that  they 
are  representatives  of  the  defendant. 

60.  In  South  Carolina  under  Gen. 
Stat.  §2192.  mileage  and  per  diem 
will  be  allowed  for  but  three  wit- 
nesses to  each  issue  raised  in  the  ac- 
tion in  which  they  are  subpoenaed. 
Young  V.  Merchants'  Ins.  Co.,  29 
Fed.  273. 

In  Texas  it  is  provided  by  Rev. 
Stat.,  art.  1423,  that  the  fees  of  more 
than  two  witnesses  to  any  fact  shall 
not  be  allowed  in  any  cause,  but  this 
statute  does  not  apply  to  criminal 
cases.  Tracy  v.  State  (Tex.  Crim.), 
24  S.  W.  897. 

61.  United  States.  —  Carter  v. 
Sweet,  84  Fed.   16. 

Arkansas.  —  Pulaski  County  v. 
Downer,  10  Ark.  588. 

Georgia.  —  Floyd  County  Comrs. 
7'.  Black,  65  Ga.  384  (witnesses  al- 
lowed $2  per  day  for  attendance  on 
Superior  court,  but  in  the  absence 
of  special  statutory  provision  they 
are  not  allowed  same  amount  for  at- 
tending a  committing  trial). 

Nr7v  H  a  m  p  sh  i  r  e.  —  Mathes  v. 
Bennett,  21   N.  H.  204. 

North  Carolina.  —  Stern  v.  Her- 
ren,  loi   N.  C.  516,  8  S.  E.  221. 

Pennsylvania.  —  Bradley  v.  Ver- 
non, 166  Pa.  St.  603,  31  Atl.  330; 
McDonald  v.  Alliance  Coal  Min.  Co , 
8  Pa.  Co.  Ct.  460;  DeHaven  v. 
Merath,  7   Pa.   Co.   Ct.  388. 

South  C  ar  oli  n  a.  —  Bratton  v. 
Clendenin,  Harp.  454. 

Texas.  —  Gulf,  etc.  R.  Co.  v.  Mitch- 
ell, 21  Tex.  Civ.  App.  463,  51  S.  W.  662. 

And  see  also  the  statutes  of  the 
various  states. 


Witness  Serving  Under  Subpoena 
Duces  Tecum. —  In  New  York  un- 
der Act  1840,  c.  386,  allowing  but 
iifty  cents  per  day  to  witnesses  of 
whatever  class,  a  witness  subpoenaed 
under  a  subpoena  duces  tecum  can- 
not be  allowed  any  more.  In  re 
Corwin,  6  Abb.   N.  C.    (N.  Y.)   437. 

Statute  Not  Retrospective.  —  An 
act  declaring  that  between  certain 
dates  witnesses  for  a  territory,  in 
criminal  cases,  shall  be  paid  certain 
fees,  is  prospective,  and  does  not 
cover  services  rendered  during  the 
month  preceding  its  passage.  Peo- 
ple V.  Clayton,  5  Utah  598,  18  Pac. 
628;  People  V.  Pyper,  6  Utah  160, 
21   Pac.  722. 

Witness  Fees  Taxable  as  Costs. 
See  "Persons  Liable,  Payment  and 
Recovery,"  infra,  II,  3,  A,  and  C. 

62.  Carville  v.  Reynolds.  9  Ala. 
969. 

63.  Burrow  v.  Kansas  City,  etc. 
R.   Co.,   54   Fed.   278. 

64.  Double  Fees  for  Non-Resi- 
dent  Witnesses.  —  In  Oregon  it  is 
provided  by  statute  that  witnesses 
subpoenaed  from  out  of  tiie  county 
where  the  court  is  sitting  shall  be 
entitled  to  double  fees,  although  it 
is  held  that  this  has  no  application 
to  criminal  cases.  Sargent  v.  Uma- 
tilla Co.,   13  Or.  442,   II   Pac.  225. 

65.  Com.  V.  Lovett,  2  Pa.  Co.  Ct. 
375  (witness  attending  before  a 
committing  magistrate  and  after- 
wards in  court,  in  the  same  case  on 
the  same  day,  not  allowed  compen- 
sation for  attendance  before  the 
magistrate). 

66.  Pearce  v.  Person,  5  N.  C.  (i 
.Murphy  L.)    188. 


Vol.  XIV 


550 


IVITN  ESSES. 


Agreements  for  Extra  Compensation.  —  It  has  been  held  that  in  the 
absence  of  a  special  agreement  for  extra  compensation,  a  witness 
is  not  entitled  to  more  than  the  statutory  fees,"  although  it  is  gen- 
erally held  that  a  witness  is  not  entitled  to  more  than  statutory  fees 
even  in  view  of  a  special  agreement  for  more,  these  decisions  being 
based  upon  the  ground  that  such  an  agreement  is  against  public 
policy.^^ 

B.  Compensation  for  ArrENDANCE.  —  a.  In  General.  —  A  wit- 
ness is  entitled  to  his  fees  during  the  whole  time  of  his  actual  neces- 
sary attendance  in  court  for  the  purpose  of  testifying  in  the  cause 
for  which  he  has  been  called,^^  and  generally  only  for  such  time,''" 
but  in  the  case  of  non-resident  witnesses,  or  witnesses  living  at  a 
distance  from  the  place  of  trial,  attendance  may  be  necessary  on 


67.  Holbrook  v.  Cooley,  25  Minn. 

275- 

See  In  re  Shaddock,  2  Mart.  O.  S. 
(La.)  207,  holding  witness  not  en- 
titled to  daily  compensation  for  time 
lost  by  missing  a  passage  to  a  port, 
where  he  does  not  reside. 

68.  England.  — CoWms  v.  Gode- 
froy,  I  D.  P.  C.  326,  i  B.  &  Ad.  950, 
9  L.  J.  (O.  S.)  K.  B.  158;  Stanley 
V.  Jones,  7  Bing.  369,  20  E.  C.  L. 
165. 

Connecticut.  —  Dodge  v.  Stiles, 
26  Conn.   463. 

Illinois.  —  Walker  v.  Cook,  33  111. 
App.  561 ;  Smith  v.  McLaughlin,  yy 
111.    596. 

Kansas.  —  Union  Pac.  R.  Co.  v. 
Harris,  29  Kan.  275. 

Neiv  For/c  — Fuller  v.  Mattice,  14 
Johns.  357. 

Ohio.  —  Pengelly  v.  Ashland 
County,  II  Ohio  Dec.  620. 

Pennsylvania.  —  Ramschasel's  Es- 
tate, 24  Pa.  Super.  262. 

Vermont.  —  House  v.  Barber,  10 
Vt.  158. 

69.  United  States.  — Schoii  v. 
Benson,  i  Blatchf.  564,  21  Fed.  Cas. 
No.  12,479;  United  States  v.  Wil- 
liams, I  Cranch  C.  C.  17S;  Dennis  v. 
Eddy,  12  Blatchf.  195,  7  Fed.  Cas. 
No.  3,793;  Archer  v.  Hartford  F. 
Ins.  Co.,  31  Fed.  660;  Pinson  v. 
Atchison,  etc.  R.  Co.,  54  Fed.  464; 
In  re  Addis,  28  Fed.  794;  Whipple 
V.  Cumberland  Cotton  Mfg.  Co.,  3 
Story  84,  29  Fed.  Cas.  No.  17,515. 

Alabama.  —  Alabama,  etc.  R.  Co. 
V.  Rushing,  103  Ala.  542,  15  So. 
853. 


Arizona.  —  Hereford  v.  O'Connor, 
5  Ariz.  258,  52  Pac.  471. 

Iowa.  —  State  v.  Willis,  79  Iowa 
326,  44  N.  W.  699;  Hardin  v.  Polk 
County,  39  Iowa  661 ;  Fisher  v.  Bur- 
lington, etc.  R.  Co.,  104  Iowa  588, 
7Z  N.   W.   1070. 

Mississippi.  —  Perkins  v.  Delta 
Pine  L.  Co.,  66  Miss.  378,  6  So.  210. 

New  Hampshire.  —  Gunnison  v. 
Gunnison,  41  N.  H.  121,  77  Am.  Dec. 
764. 

Neiv  York.  —  Muscott  v.  Runge, 
27  How.  Pr.  85 ;  Wheeler  v.  Lozee, 
12    How.    Pr.    446. 

North  Carolina.  —  Holmes  v. 
Johnson,  33  N.  C.  (il  Ired.  L.)  55; 
Carpenter  v.  Taylor,  4  N.  C.  265; 
Hayle  v.  Cowan,  2  N.  C.  (i  Hayw.) 
21. 

Pennsylvania.  —  Dwight  v.  People, 
I  Pa.  Co.  Ct.  141 ;  Dellinger  v.  Del- 
linger,  I  Pa.  Co.  Ct.  13;  Shutt  V. 
Canon,  5  Pa.  Dist.  167;  Sluchko  v. 
Luzerne'County,  16  Pa.  Co.  Ct.  221, 
4  Pa.  Dist.  418;  Wilson  v.  Mutual 
F.  Ins.  Co.,  I  Pa.  Co.  Ct.  11;  La- 
grosse  V.  Curran,  10  Phila.  140. 

W  a  shin  gt  o  n.  —  Christensen  v. 
Union  Trunk  Line,  6  Wash.  75,  32 
Pac.    1018. 

Wisconsin.  —  Baumbach  Co.  v. 
Gessler,  82  Wis.  231,  52  N.  W.  259. 

70.  Crawford  v.  Abraham,  2  Or. 
163;  Ehle  v.  Bingham,  4  Hill  (N. 
Y.)  595;  In  re  Crane,  6  Fed.  Cas. 
No.  3,352  (resident  witness  not  en- 
titled to  fees  for  days  on  which  he 
was  ready  to  attend)  ;  Andrews  v. 
Cressy,  2  Minn.  67  (one  witness  liv- 
ing one  mile  distant,  one  ten,  and 
two   twelve,   in   attendance   on   third 
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days  other  than  those  on  which  the  trial  actually  takes  place,  and 
compensation  for  such  attendance  must  be  allowed.''^ 

b.  Attendance  Over  Sunday. — Witnesses  from  a  distance  are 
entitled  to  fees  for  attendance  on  Sunday  when  detained  over  that 
day.^^ 

c.  Attendance  During  Continuance  or  Postponement.  —  A  wit- 
ness is  generally  entitled  to  compensation  for  his  attendance  at 
court  during  the  time  for  which  the  trial  has  been  continued  or 
postponed,"  although  when  a  cause  is  called  on  the  first  day  of  the 
term  and  one  of  the  parties  has  the  trial  postponed  for  want  of  ma- 
terial witnesses,  if  such  party  subsequently  obtain  a  verdict  he  will 
not  be  entitled  to  more  than  one  day's  fees  to  witnesses/* 

C.  Time  Spent  in  Traveling  To  and  From  Place  of  Trial. 
It  has  been  held  that  a  witness  is  not  entitled  to  compensation  for 
time  occupied  in  going  to  and  returning  from  court.  His  only 
compensation  is  said  to  be  his  prescribed  mileage/^  but  the  contrary 
has  also  been  held/* 

In  England  no  compensation  is  allowed  witnesses  for  time  spent 
in  traveling  to  and  from  the  place  of  trial  except  in  the  case  of  pro- 


day  of  term  where  cause  is  set  for 
ninth  day,  are  not  necessarily  in 
attendance   for   six  days). 

Time  Occupied  by  a  Witness  in 
Conference  With  Counsel  before  the 
day  fixed  for  trial  or  his  attendance 
cannot  be  taxed  as  a  "  day's  atten- 
dance in  court."  Pringle  v.  The 
Michigan,  52  Fed.  509. 

71.  Andrews  v.  Cressy,  2  Minn. 
67 ;  Wheeler  v.  Ruckman,  5  Robt. 
(N.  Y.)  702;  McFall's  Case,  2  Mart. 
O.  S.  (La..)  171  (resident  of  Ken- 
tucky summoned  as  a  witness  while 
in  New  Orleans  and  compelled  to 
wait  till  the  meeting  of  the  court, 
entitled  to  pay  while  detained  since 
the  time  was  too  short  to  permit  his 
going  home   and   returning). 

72.  Schott  V.  Benson,  i  Blatchf. 
564,  21  Fed.  Cas.  No.  12,479;  Mus- 
cott  V.  Runge,  27  How.  Pr.  (N.  Y.) 
85. 

73.  Whipple  v.  Cumberland  Mfg. 
Co.,  3  Story  84,  29  Fed.  Cas.  No. 
17.515;  Hance  v.  McCormick,  i 
Cranch  C.  C.  522,  ii  Fed.  Cas.  No. 
6,oog ;  Hathaway  v.  Roach,  2  Woodb. 
&  M.  63,   II   Fed.   Cas.  No.  6,213. 

Witness  Failing  To  Hear  An- 
nouncement of  Postponement  by 
reason  of  his  absence  from  court, 
not  justified  in  attending  afterwards 


and  charging  for  his  attendance. 
Robison  v.  Banks,   17  Ga.  211. 

Witnesses  Must  Be  Excused  To 
Relieve  Litigants  From  Costs. 
Where  the  civil  docket  has  been 
laid  aside,  and  the  criminal  docket 
taken  up,  this  does  not  amount  to 
the  discharge  of  a  witness  in  a  civil 
cause.  The  witness  cannot  know 
how  long  it  may  occupy  the  court, 
or  whether  the  civil  docket  may  not 
be  called  before  it  is  finally  disposed 
of.  If  litigants  would  be  relieved 
from  the  payment  of  costs  they  must 
at  least  excuse  their  witnesses  from 
attending.  Marsh  v.  Branch  Bank, 
ID  Ala.   57. 

Resident  Witness  not  entitled  to 
fees  during  adiournment.  Smith  v. 
Smith,  146  Micii.  686,  no  N.  W.  59, 
III  N.  W.  342. 

74.  Titus  V.  Bullen,  6  Wend.  (N. 
Y.)  562. 

75.  Carter  v.  Sweet.  84  Fed.  16; 
Pringle  v.  The  Michigan,  52  Fed. 
509;  Hathaway  v.  Roach,  2  Woodb. 
&  M.  63,  II  Fed.  Cas.  No.  6,213; 
Speigner  v.  Cooner,  9  Rich.  L.  (S. 
C.)    120. 

76.  Nichols  v.  Doty,  3  Cow.  (N. 
Y.)  352;  Rogers  v.  Rogers,  2  Paige 
(N.  Y.)  458;  Wilkie  v.  Chadwick, 
13  Wend.  (N.  Y.)  49;  Lamb  v. 
Coe,  19  Wend.    (N.  Y.)    127;  Vene- 
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fessional   men,   such    as    lawyers,    physicians,    engineers    and    sur- 
veyors/^ 

D.  Compensation  During  Detention  of  Witnesses.  —  In 
most  states  it  is  provided  by  statute  that  a  witness  for  the  state  in 
a  criminal  prosecution  must  furnish  security  for  his  appearance  at 
the  trial  of  the  case  for  which  he  is  wanted,  and  in  the  event  of 
refusal  or  failure  to  do  so,  he  shall  be  committed.  It  is  usually 
further  provided  that  a  witness  is  entitled  to  fees  for  each  day's 
"  attendance  at  court."^^  It  is  generally  held  that  statutes  relating 
to  fees  for  each  day's  "  attendance  at  court  "  must  be  strictly  con- 
strued, and  that  a  witness  who  has  been  detained  is  not  entitled  to 
compensation  during  the  time  for  which  he  has  been  so  detained, 
and  this  whether  the  witness'  inability  to  furnish  security  arises 
from  misfortune,  through  being  a  stranger  in  the  community,  or 
from  his  own  bad  character,  by  reason  of  which  no  one  will  become 
bound  for  him.'^^ 

Distinction.  —  Inability  Arising  From  Misfortune  or  Bad  Character. 
It  has  been  held  that  if  a  witness  be  committed  because  of  inability 
to  furnish  recognizance  and  if  such  inability  arises  from  his  mis- 
fortune rather  than  from  any  fault,  his  detention  will  be  treated  as 
a  constructive  attendance  on  the  court  and  he  will  be  entitled  to 
compensation  for  the  term  of  his  detention. ®°  On  the  other  hand 
if  the  witness'  inability  to  obtain  security  results  from  his  own  mis- 
conduct or  bad  character,  he  will  not  be  entitled  to  a  per  diem  fee." 

E.  Compensation  for  Attendance  in  Several  Actions.  —  a. 
General  Rule.  —  The  general  rule  is  that,  in  the  absence  of  a  rule 
of  court,  or  special  order,  or  stipulation  of  parties,  a  witness  attend- 

tian  Blind  Co.  v.  Nesbit,  13  Pa.  Co.  for  which  the  witness  was  detained 

Ct.  330;  McArthur  v.  State,  41  Tex.  never  came  to  trial). 

Crim    6^^     ^7    S    W    847  Compare  People  v.  Pettit,  19  Misc. 

7"-   Nokef..  Gibbon  t6  L.  J.  Ch.  ^^o,  44  N.  Y   Supp.  256   holding  that 

o         T         /-NT     o  \      o      -   ixr    -D  where   a   witness   has  been   detained 

^"5'    ^,  J-n'-    ^    •  ^■\  f^'   ^      r^     .'  on  an  illegal  commitment  he  is  not 

216;    Wilhs    V.    Peckham,    i     Brod.  entitled   to   fees  during  the   time  of 

&  B.  515,  5  E.  C.  L.  171 ;  Collins  V.  such  detention. 

Godefroy,   i   B.  &  Ad.  950,  20  E.  C.  80.     In    re     Higginson's     Case,     i 

L.  S14;  Pritchard  v.  Walker,  3  Car.  Cranch  C.   C.  73,   12  Fed.   Cas.   No. 

&  P.  212,  14  E.  C.  L.  274.  6,471 ;  Hall  V.  Somerset  Co.,  82  Md. 

78.  See  the  statutes  of  the  vari-  618,  34  Atl.  771,  51  Am.  St.  Rep. 
ous    states.  484.   32  L.    R.   A.   449;    Robinson  v. 

79.  Marshall  Co.  v.  Tidmore,  74  Chambers,  94  Mich.  471,  54  N.  W. 
Miss.  317,  21  So.  51;  State  v.  Walsh,  176,  20  L.  R.  A.  57;  s.  c.,  94  Mich. 
44  N.  J.  L.  470;  Morin  v.  Multno-  473,  54  N.  W.  176.  See  also  Mc- 
mah  County,  18  Or.  163,  22  Pac.  490;  Fall's  Case,  2  Mart.  O.  S.  (La.) 
Sluchko  V.  Luzerne  County,  16  Pa.  171;  Hutchins  v.  State,  8  Mo.  288; 
Co.  Ct.  221 ;  Howard  v.  Beaver  State  v.  Stewart,  4  N.  C.  524. 
County,  6  Pa.  Co.  Ct.  397;  Shutt  v.  81-  Markwell  v.  Warren  County, 
Canon,  5  Pa.  Dist.  167;  State  v.  53  Iowa  422,  5  N.  W.  570;  Hall  v. 
Greene,  91  Wis.  500,  65  N.  W.  181  Somerset  County,  82  Md.  61J8,  34 
(general  rule  adhered  to  as  stated  Atl.  771,  51  Am.  St.  Rep.  484,  32 
in  the  text,  but  emphasis  seems  to  L.  R.  A.  449.  See  also  Marshall  Co. 
be  laid  upon  the  fact  that  the  case  v.  Tidmore,  74  Miss.  317,  21   So.  51. 
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ing  in  more  than  one  cause,  at  the  same  time,  is  entitled  to  full  pay 
in  each  cause.^^ 

b.  Parties  Different.  —  In  other  cases  it  is  held  that  a  witness 
summoned  in  several  causes,  and  attending  upon  all  at  the  same 
time,  is  entitled  to  compensation  in  each  when  the  parties  are  dif- 
ferent.*^ 

c.  Compensation  Irrespective  of  Number  of  Suits.  —  Still  another 
line  of  decisions  holds  that  a  witness'  pay  is  to  be  determined  by 
the  time  during  which  he  is  in  attendance,  without  regard  to  the 
number  of  suits  in  which  he  has  been  summoned,  or  called  to 
testify.** 


82.  United  States.  —  Waterman 
Co.  V.  Lockwood.  128  Fed.  174; 
The  Vernon.  36  Fed.  113;  Archer 
V.  Hartford  F.  Ins.  Co.,  31  Fed. 
660;  Wooster  v.  Handy,  23  Fed.  49. 

Arkansas. — 'Pulaski  County  v. 
Downer,  10  Ark.  588;  Springfield  & 
M.  R.  Co.  r.  Lambert,  42  Ark.  121 
(in  civil  cases  compensation  allowed 
for  every  case  but  in  criminal  cases, 
where  costs  are  paid  by  county  wit- 
nesses are  allowed  pay  in  but  one 
case,  no  matter  in  how  many  they 
are  summoned  or  called  to  testify). 

Georgia.  —  Robison  v.  Banks,  17 
Ga.    211. 

Illinois.  —  O'Kane  v.  People,  46 
111.   App.  225. 

Maine.  —  Fames  v.  Black,  72  Me. 
263. 

Massachusetts.  —  Day  v.  Berkshire 
Woolen  Mills,  i  Gray  420;  Taylor 
V.  Vermont,  etc.  R.  Co.,  i  Gray  422; 
Barber  v.  Parsons,  145  Mass.  203, 
13  N.  E.  491  (witnesses  summoned 
in  one  cause  although  requested  to 
attend  in  more  are  entitled  to  one 
traveling  fee  only,  but  are  entitled 
to  per  diem  in  each). 

Nezv  York.  —  Hicks  v.  Brennan, 
ID  Abb.  Pr.  304;  Vence  v.  Speir.  18 
How.  Pr.  168;  Willink  v.  Reekie, 
19  Wend.  82. 

Texas.  —  Flores  v.  Thorn,  8  Tex. 
377- 

Wisconsin  —  McHugh  v.  Chicago, 
etc.   R.   Co.,  41   Wis.  79. 

In  Tennessee  it  is  provided  by 
statute  that  "  no  witness  can  prove 
attendance  at  any  term  of  the  court 
in  more  than  two  criminal  cases." 
In  State  v.  O'Haver,  15  Lea 
(Tenn.)  46,  it  was  held  that  no  ex- 
ception    ciiuld    be    grafted    on   the 


statute,  though  the  terms  had 
lengthened  and  a  witness  had  tes- 
tified in  cases  tried  at  different 
times  during  the  term. 

In  Vermont  when  several  causes 
are  between  the  same  parties  and 
the  witness  is  subpoenaed  in  but 
one,  he  is  entitled  to  compensation 
in  but  that  one.  House  v.  Barber, 
10  Vt.   158. 

83.  Parker  v.  Bigler,  i  Fish.  Pat. 
Cas.  285,  18  Fed.  Cas.  No.  10,726; 
Young  z'.  Merchants'  Ins.  Co.,  29 
Fed.  273 ;  Archer  v.  Hartford  Fire 
Ins.  Co.,  31  Fed.  660;  Findley  v. 
Wyser,  i  Stew.  (Ala.)  23;  Robin- 
son V.  Bank,  17  (}a.  211;  Taylor  v. 
Vermont,  etc.  R.  Co.,  I  Gray 
(Mass.)  422. 

84.  lozva.  —  Hardin  v.  Polk 
County,  39  Iowa  661 ;  Meffert  v. 
Dubuque,   etc.   R.   Co.,  34  Iowa  430. 

Oregon.  — ■  Howe  v.  Douglas  Coun- 
t)%  3  Or.  488;  Crawford  v.  Abraham. 
2  Or.  163  (attendance  in  each  suc- 
cessive will  case  will  reach  back 
only  to  the  final  dispositions  of  the 
preceding  case). 

Pennsylvania. — 'Com.  v.  Cozens, 
I  Ashm.  265 ;  Keller  v.  Clinton 
County,  4  Pa.  Dist.  216;  Horner  v. 
Harrington,  6  Watts  331 ;  Batdorff 
V.  Eckert,  3  Pa.  St.  267;  Curtis  v. 
Buzzard,  15  Serg.  &  R.  21 ;  In  re 
McCullough,  12  Phila.  576;  Com. 
V.  Lovett,  2  Pa.  Co.  Ct.  375  (witness 
attending  before  committing  magis- 
trate and  afterwards  the  same  day  in 
court  in  the  same  case  not  allowed 
witness  fees  for  attendance  before 
the  magistrate). 

Tennessee.  —  Hopkins  v.  Water- 
house,  2  Yerg.  323. 

Where  Several  Actions  Are  Con- 
solidated   at    one    tcnu.    ,iik1    at    a 
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F.  Additional  CoivrpENSATioN  to  Experts.  —  a.  In  General. 
Whether  an  expert  witness  is  entitled  to  extra  compensation  de- 
pends upon  local  statutes.  In  some  jurisdictions  it  is  held  that  he 
is  so  entitled,^^  in  others  that  he  is  entitled  to  no  more  than  any 
other  witness.*^ 


subsequent  term  judgment  has  been 
entered  "  against  both  parties,  plaint- 
iflfs  and  defendants,  for  their  costs 
in  each  case,"  the  witnesses  sum- 
moned are  entitled  to  prove  but  one 
attendance,  and  in  one  action.  Mills 
Co.  V.  Lytle,  ii8  N.  C.  837,  24  S.  E. 
530. 

85.  California.  —  See  Faulkner  v. 
Hendy,  79  Cal.  265.  21   Pac.  754. 

Colorado.  —  Board  Comrs.  v.  Lee, 
3  Colo.  App.  177,  32  Pac.  841 
(county  board  may  make  special 
contract  with  expert  witnesses  nec- 
essary in  criminal  cases). 

District  of  Coliiiiibia.  —  United 
States  V.  Cooper,  21  D.  C.  491 
(practical  miners  are  expert  wit- 
nesses and  are  entitled  to  extra  com- 
pensation as  such). 

Iowa.  —  Snyder  V.  Iowa  City,  40 
Iowa  646  (expert  witness  entitled  to 
extra  compensation,  the  amount  of 
which  is  to  be  fixed  by  the  court). 

Louisiana.  —  Harrison  v.  City  of 
New  Orleans,  40  La.  Ann.  509,  4  So. 
133  (an  expert  appointed  by  one  to 
make  researches  deemed  necessary 
for  his  defense  must  be  paid  by 
him). 

Massachusetts.  —  Attorney-General 
Petitioner,  104  Mass.  537  (under  the 
statutes,  a  medical  expert  who  at- 
tends a  criminal  trial  and  testifies  on 
behalf  of  the  defendant  may  be  al- 
lowed a  reasonable  compensation 
therefor,  if  approved  by  the  attor- 
ney-general). 

Minnesota.  —  LeMere  v.  McHale, 
30  Minn.  410,  15  N.  W.  682  (allow- 
ance of  extra  compensation  left  to 
discretion  of  trial  court  by  statutory 
provision)  ;  Farmer  v.  Stillwater  W. 
Co.,  86  Minn.  59,  90  N.  W.  10. 

North  Carolina.  —  State  v.  Dollar, 
66  N.  C.  626  (court  authorized  by 
statute  to  allow  reasonable  fee  to 
expert  in  addition  to  usual  fee  for 
attendance). 

New  York.  —  People  v.  Montgom- 
ery, 13  Abb.  Pr.  (N.  S.)  207  (dis- 
trict attorney  has  power  to  arrange 
for    the    attendance    of    expert    wit- 
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nesses  for  special  compensation,  and 
amount  paid  cannot  affect  regular- 
ity of  trial  although  it  may  reflect 
upon  credibility  of  witness)  ;  In  re 
Mayor,  etc.  of  New  York,  72  App. 
Div.  113,  76  N.  Y.  Supp.  137 
(counsel  to  corporation  of  city 
of  New  York  not  authorized  to 
fix  compensation  of  witnesses  in- 
proceedings  to  acquire  title  to  real 
estate;  compensation  must  be  fixed 
upon  proof  of  value  of  service  in 
manner    prescribed    by    statute). 

In  re  Roelker.  i  Spur.  276,  20  Fed. 
Cas.  No.  11.995,  the  decision  was 
placed  upon  the  ground  that  to  com- 
pel a  person  to  attend  merely  be- 
cause he  is  accomplished  in  a  par- 
ticular science,  art,  or  profession, 
would  Subject  the  same  individual  to 
be  called  upon  in  every  case  in 
which  any  question  in  his  depart- 
ment of  knowledge  is  to  be  solved, 
and  that  the  most  em-nent  phy- 
sicians might  be  compelled  merely 
for  the  ordinary  witness  fees  to  at- 
tend from  the  remotest  part  of  the 
district  and  give  their  opinion  in 
every  trial  in  which  a  medical  ques- 
tion arose. 

86.  Arkansas.  —  Flinn  %>.  Prairie 
Co.,  60  Ark.  204,  29  S.  W.  459,  46 
Am.  St.  Rep.  168,  27  L.  R.  A.  669; 
Clark  County  v.  Kerstan,  60  Ark. 
508,  30  S.  W.   1046. 

Illinois.  —  North  Chicago  St.  R. 
Co.  V.  Zeigler,  182  111.  9,  54  N.  E. 
1006,  74  Am.  St.  Rep.  157;  Dixon  v. 
People.  168  111.  179,  48  N.  E.  108, 
39  L.  R.  A.  116;  North  Chicago,  etc. 
R.  Co.  .r.  Zeieler,  78  111.  App.  463; 
Smith  V.  McLaughlin.  77  111.  S96. 

Indiana.  —  Indiana  Rev.  Stat.  1894, 
§  512,  provided  that  an  expert  wit- 
ness may  be  compelled  to  testify 
without  extra  compensation,  thus 
changing  the  rule  laid  down  in 
Buchman  v.  State,  59  Ind.  i,  26  Am. 
Rep.  75,  and  Dills  v.  State,  59  Ind. 
15,  although  in  Gaston  v.  Marion 
County,  3  Ind.  497,  it  was  held  that 
a  physician  was  not  entitled  to  com- 
pensation  for  traveling    and    giving 


IVITNESSES. 


555 


'lTesH,no»/as  to  Matters  of  Fact  and  rhatRc^nn^  Prepara-_ 
tiOH  —  In  many  cases  the  compensation  of  the  witness  's  ««" 


evidence  in  obedience  to  subpoena  at 
a  coroner's  inquest  beyond  that  ot 
an  ordinary  witness. 

Nebraska. -Main    v.      Sherman 
County,   74   Neb.    I55,    103    N.    W. 

^°As  a  Reason  for  the  Rule  that  an 
expert  witness  should  be  allowed  no 
more  than  the  fees  of  an  ordmary 
witness,  in  Ex  /^ari*?  Dement,  53 
Ala  38Q,  25  Am.  Rep.  611,  the  court 
said-  "And  the  same  prniciple 
which  justifies  the  bringmg  of  the 
mechanic  from  his  workshop,  the 
merchant  from  his  store  houses,  the 
broker  from  the  exchange,  or  the 
lawyer  from  his  engagements,  to 
testify  in  regard  to  some  matter 
which  he  has  learned  in  the  exer- 
cise of  his  art  or  profession,  au- 
thorizes the  summoning  of  a  phy- 
sician, or  surgeon,  or  skilled  apothe- 
cary, to  testify  of  a  like  matter, 
when  relevant  to  a  cause  pending 
for  determination  in  a  judicial  tri- 
bunal." ^  ,T      1 

87.    Lowry  v.  Doubleday,  5  Maule 
&   S.    159,  note;    Severn  v.  Olive,  6 
Moore  253,  3  Br.  &  B.  72,  23  R.  R- 
■?6^  •   Moor  V.  Adam,  5  Maule  &  b. 
IS6     Lopes  V.   De  Tastet,   7   Moore 
120,  3  Br.  &  B.  292;   May  z^.  Selby, 
4  Scott    (N.   R.)    727,  4  Man.  &  G. 
142,  I  D.  (N.  S.)  702,  6  Jur.  52,  n 
L    J     C    P    223;    Mackley  v.   Chii- 
lingworth,  46  L.  J;^  C.   P.   Div  484, 
2  C.  P.  Div.  273,  36  L.  T.  N.  S.  514, 
oc;   W    R    650;    Nolan   v.   Copeman, 
42L.  J.  Q.  B.  44,  L.  R.8Q^B.84, 
27  L.  T.  N.  S.  789,  21  W.  R.  263; 
Hawkins   v.   Rigby,   29   L.   J-    C.    F. 
228,  6  Jur.  (N   S.)   1208,  8  C.  B.  N. 
S    271,  2  L.  T.  243;  Murphy  v.  No- 
lan,   Ir.    R.    T.    Eq.    498.      See    also 
Chamberlain  v.    Stoneham,   59  L.   J. 


O  B  95,  24  Q.  B.  Div.  113,  61  L. 
T'  q6o  38  W.  R.  107;  Hale  v.  Bates. 
Ei.  Bl.  &E1.  575,  28L,J.Q.  B.  14, 
4  Jur.  (N.  S.^  no6;  Clark  v.  Gill, 
i  Kay  &  J.   19.  23  L.  J.  Ch.  711,  2 

W.   R.   652.  ^         ,       r^      u 

88.    Lonergan     v.     Royal     Exch. 
Assur.  Co.,  7  Bing.  729,  fo  E.  C.  U 
^oS;    Nokes  v.  Gibbon,  26  E.  J-  '^^■ 
208,   3   Jur.    (N.    S.)    282,    5   W.    R. 
216;    Ellington    V.    Clark,    50    E.-L- 
818;     Moseley    v.    Victoria    Rubber 
Co.,   57  L.  T.   142;   Did<e   °f^7S- 
fort  V.   Ashburnham,    13    G.    a.    U^- 
S)    508    32  L.   J.   C.   P.   97,  9  J^^r. 
(N.  S.)  822,  7  L.  T.  710   n  W.  R. 
267 ;  Nokes  v.  Gibbon,  26  L.  J  •  Gh. 
208,   3   Jur.    (N.   S.)    282,   5   W.   R. 
216:  Webb  V.  Page,  i  Car.  &  K.  23, 
A7    E    C    L    23;    Parkinson   v.    At- 
kinson, 31   L.   J.   C.   P    199;   Batley 
V.  Kynock,  44  L.  J.   Ch    565,  L-   R- 
2oEq.  632,  33L.  T.  N    S.  45;  {nre 
Working  Men's  Mut.   Soc,  5^    ^-  J- 
Ch.   850,  L.  R.   21   Ch.   Div.  831.  47 
L    T    645,  30  W.  R.  938;  Robb  V. 
Connor,  Ir.  R.  9  Eq.  373- 

In  Webb  v.  Page,  i  Car.  &  K. 
(Eng.)  23,  47  E.  C.  L.  23,  It  was 
held  that  there  is  a  distinction  be- 
tween the  case  of  a  man  who  sees 
a  fact  and  is  called  upon  in  a  court 
of  justice  to  prove  it,  and  of  the  one 
who  is  selected  by  a  party  to  give 
his  opinion  on  a  matter  with  which 
he  is  peculiarly  conversant  from  the 
nature  of  his  employment  in  life,  as 
without  the  testimony  of  the  former 
justice  must  stop,  but  there  is  no 
such  necessity  for  the  evidence  of 
the  latter  and  therefore  the  party 
who  selects  him  must  pay  him. 

89.     Mackley  v.   Chillmgworth    40 
L    J    C.   P.   Div.  484,  2   C.   P.   Div. 
273,   25   W.   R.   650,   36  L.   T.   514; 
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as  a  citizen,  compellable  to  attend  court,  in  obedience  to  process, 
and  testify  as  to  what  he  may  know,  without  extra  compensation. 
If,  on  the  other  hand,  he  has  been  required  to  make  any  examina- 
tion or  preliminary  preparation,  or  has  been  compelled  to  attend 
the  trial  and  listen  to  testimony  to  be  better  enabled  to  give  his  tes- 
timony as  an  expert,  he  is,  for  service  of  this  character,  entitled  to 
extra  compensation."'^ 

c.  Refusal  To  Testify  Is  Contempt.  —  Where  the  fees  which  wit- 
nesses are  entitled  to  receive  are  fixed  by  statute  regardless  of  their 
calling  or  profession,  it  is  of  course  contempt  for  an  expert  witness 
to  refuse  his  testimony  on  the  ground  that  he  has  not  been  paid 
extra  ;®^  but  in  jurisdictions  where  an  expert  witness  is  held  entitled 


Turnbull  v.  Janson,  L.  R.  3  C.  P. 
Div.  264,  47  L.  J.  C.  P.  384.  26  W. 
R.   815. 

90.  Arkansas.  —  Flinn  v.  Prairie 
County,  60  y\.rk.  204.  29  S.  W.  459, 
46  Am.  St.  Rep.  168.  27  L.  R.  A. 
669;  St.  Francis  County  v.  Cum- 
mings,  55   Ark.  419. 

Colorado.  —  Board  Comrs.  z'.  Lee, 
3  Colo.  App.  177.  32  Pac.  841. 

Georgia.  —  Schofield  z'.  Little.  2 
Ga.  App.  286,  58  S.  E.  666. 

Illinois.  —  Walker  v.  Cook,  33  111. 
App.  561. 

Indiana.  —  Buchman  v.  State,  59 
Ind.  I,  26  Am.  Rep.  75.  But  see 
Burns'  Rev.    Stats.    1894,   §  5^2. 

loiva.  —  Snyder  v.  Iowa  City,  40 
Iowa  646. 

New  York.  —  People  v.  Montgom- 
ery,   13  Abb.    Pr.    (N.   S.)    207. 

Texas.  —  Summers  v.  State,  5 
Tex.  App.  365,  374,  32  Am.  Rep.  573 
(medical  expert  having  made  post 
mortem  examination  may  be  com- 
pelled to  testify  as  to  the  result, 
though  extra  compensation  is  re- 
fused; but  he  could  not  have  been 
compelled  to  make  an  examination 
without  extra  pay). 

A  Surveyor,  attending  as  a  wit- 
ness, is  entitled  to  no  more  com- 
pensation than  another  witness,  ex- 
cept in  cases  where  there  has  been 
a  view.  Lvon  v.  Wilkes,  i  Cow. 
(N.  Y.)    591. 

In  Minnesota  it  is  provided  by 
statute  "  that  the  judge  of  any  court 
of  record  in  this  state,  before  whom 
any  witness  is  summoned  or  sworn 
and  examined  as  an  expert  in  any 
profession  or  calling,  may  in  his  dis- 
cretion, allow  such  fees  or  compen- 
sation  as    in   his    judgment    may   be 
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just  and  reasonable."  This  statute 
was  designed  to  apply  only  to  cases 
where  witnesses  are  called  to  tes- 
tify to  an  opinion  founded  on  spe- 
cial study  or  experience  in  any  pro- 
fession or  calling,  or  to  make  scien- 
tific or  professional  examination  of 
some  matter  connected  with  the  is- 
sues involved  in  the  case,  and  then 
state  the  results,  and  not  to  cases 
where  a  witness  skilled  in  some  pro- 
fession or  calling  is  called  upon  to 
testify  as  to  facts  within  his  per- 
sonal knowledge,  although  he  may 
have  acquired  his  knowledge  of  the 
facts  while  in  the  ordinary  practice 
of  his  profession,  and  although  his 
professional  skill  may  have  enabled 
him  to  observe  such  facts  more  in- 
telligently and  narrate  them  more 
correctly.  LeMere  v.  AIcHale.  30 
Minn.  410,  15  N.  W.  682;  Anderson 
V.  Minneapolis,  etc.  R.  Co.,  103 
Minn.  184,  114  N.  W.  744.  But 
where  physicians  and  surgeons  are 
engaged  to  treat  and  examine  an 
injured  person  for  the  purpose  of 
acquiring  the  knowledge  necessary 
to  qualify  them  as  expert  witnesses, 
they  are  not  necessarily  disqualified 
as  such  by  the  fact  that  they  also 
treated  the  patient  professionally. 
Anderson  v.  Minneapolis,  etc.  R.  Co., 
103  Minn.  184.  114  N.  W.  744. 

Missouri.  _  Burnett  v.  Freeman, 
125  Mo.  App.  683,  103  S.  W.  121 
(physician  not  entitled  to  extra  com- 
pensation, imless  required  to  per- 
form special  services ;  agreement  to 
pay  extra,  invalid  as  against  public 
policy). 

91.  Dixon  V.  People,  168  111.  179, 
48  N.  E.  108,  39  L.  R.  A.  116;  Ex 
parte  Dement,   53  Ala.  389,   25   Am. 


WlTNBSSnS. 


557 


to  extra  compensation,  it  is  no  contempt  for  him  to  refuse  to  testify 
where  he  has  not  been  paid.-  _  ^^^^  .^  ^^^^^ 


Rep.  6ii.  See  also  Wright  7-  Peo- 
ple, 112  111.  540;  Sunimers  v.  State, 
5  Tex.  App.  36s,  32  Am.  Rep.  573- 

In  Minnesota  where  the  statute  al- 
lows the  judge  to  allow  to  an  expert 
witness  "  such  fees  or  compensation 
as  in  his  judgment,  may  be  just  and 
reasonable,"  has  reference  to  an  a  - 
lowance  to  be  made  after  the  wit- 
ness has  been  summoned  and  ais- 
missed  without  being  sworn  or  ex- 
amined, or  after  he  has  been  so 
sworn  and  examined,  and  not  be- 
fore A  refusal  of  a  witness,  on  tlie 
ground  that  he  had  not  been  paid 
The  compensation  of  an  expeit,  i=> 
therefore  unjustifiable.  btate  v 
Teipner,  36  Minn.  535,  32  N.  V\^. 
67  S 

92.  Buchman  v.  State,  59  Ind.   i, 

26  Am.  Rep.  75;  Di^s  z'.  State  59 
Ind  15  (but  see  Indiana  Rev.  btat. 
i8qa  §  S12)  ;  People  v.  Montgom- 
e^f'13  Abb.  Pr.  K  S.  (N-Y.)2C>7; 
United  States  v.  Howe,  26  Fed.  Cas. 

No.   15404a-  ,     , 

93.  United  5faf^^.  — Anderson  z'. 
Moe,    I    Abb.   299,    I    Fed.   Cas.    No 
359;    Cummings   v.    Akron    Cement, 
etc    Co.,  6  Blatchf.  509,  6  Fed.  Cas. 
No      3,473;     Dennis     v.     Eddy,     12 
Blatchf    197,  7  Fed.  Cas.  No.  3,793 , 
United    States    v.    Sanborn,    28   Fed 
299;  The  Vernon,  36  Fed.  "3;  ^be 
Syracuse,   36   Fed.   830;   /n    re   Wil- 
liams,   37     Fed.     325;     Eastman     v 
Sherry,    37    Fed.     844  ;^  Burrow     t^. 
Kansas    City,    etc.    R..    Co      54   Fed 
-^78-    Pinson  v.  Atchison  R.  (^o.,  54 
Fed.    464;    Sloss    I.    &     S.     Co     ^. 
South   Carolina    G.   R.    Co.,   75   Fed. 
106;  Hanchett  7.'.  Humphrey,  93  i'ed. 
895-    St.    Matthew's    Sav.    Bank    z'. 
Fidelity,    etc.     Co..     105     Fed.     161 ; 
Griggsby    Const.    Co.    v.    Louisiana 
&  N.  W.  R.  Co.,  123  Fed.  751- 

/i/otama.  — Alabama,   etc.,   R.   Co. 

V  Rushing,  I03  Ala.  542,  15  So.  »53- 

Ca/iYonna.  —  Beal    v.    Stevens,    72 

Cal.  45i»  14  Pac.  186. 

/da/io.  — Anderson     v.     Ferguson- 


Bach    Sheep    Co.,    12   Idaho   418.   Sr, 

^T//fHoi-..-Doppelt  .;  C^l^^^^ia 
Paper  Stock  Co.,  99  I^l- J^PP-  ^07  • 
Chicago  Citv  R.   Co.   V.  Burke,   102 

l^^/o^.r-Casley  ..  Mitchell,  .  .2: 
Iowa  96,  96  N.  W.  725;  Chmie  v 
Appanno'ose    County,    125    Iowa    292. 

loi   N    W    98. 
Massachusetts.— V^rmQV  v.  Storcr, 

^\fkhijn.- Smith  V.  Smith  146 
Mich.  686,  no  N.  W.  59,  m  N.  W. 

^"^Ui^.onrL- Ferguson,  etc  Lumb- 
Co  V  Tiedex  Co.,  130  Mo.  App. 
-.69  109  S.  W.  850;  Wilson  V.  St. 
io'lis  etc.  R.  Co.,  53  Mo.  App.  342 ; 
Mt.   Olivet   Cem.   Assn.    v.    Dalton, 

e,T,  Mo.  App.  345-         ^.  .,,, 

^^¥o./flHa.-McGlauflin  ^.   Woriiv 

ser,    28    Mont.    i77,     72     Pac..    42«. 
Great  Falls  ^leat  Co.  v.  Jenkins,  2,7> 

Mont.  417.  84  Pac.  75-  •     „     ., 

Neiv     Hampshire.  — Gunmson     .. 

Gunnison,  41  N.  H.  121,  77  A"i- 
^'Nel%rsey.-Uenry  v.  Walton. 
^2  N  J.  L.  370,  19  Atl.  791- 
^  New  For /-Wheeler  v.  Lozee. 
12  H^w.  Pr.  446;  Clarks  v.  Star- 
ing   4  How.   Pr.  234-  ,       ,    , 

rorth  Carolina. -Co^v^rd  v.  Jack- 
son County,  137  N.  C.  299.  49  S.  E. 

^%regon. -i^^rgeni  v.  Umatilla 
Co  13  Or  442,  II  Pac.  225;  Egan 
^"Finney,  42  Or.  599,  72  Pac.  133; 
Crawford  v.  Abraham.  2  Or  ib3  • 
Burrows  v.  Balfour,  39  Or.  488.  6, 

Pac.   1062.  _^,. 

F.un.3'/ra,n-a.-Rebert  t;.  Eline, 
21  Pa.  Co.  Ct.  431;  Com  .f.  U-c- 
Ardle,  3  Pa.  Dist-  258;  Wilson  z'. 
Mutual  F.  Ins.  Co.,  i  Pa.  Co.  Ct.  n  , 
Feree  v.  Strome,  I  Yeates  303, 

South  Carolina.  — CoWman  v.  Cur- 
tis   d3   S    C    I,  20  S.   E.  744- 

J7;^,o„f._ Albany    v.    Derby,    30 

Vt.  718. 

Washington.  —  Christensen  o. 
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Resident  Witnesses  since  their  traveling  expenses  are  infinitesimal 
are  not  entitled  to  a  mileage  allowance.^* 

A  Foreign  Witness  recognized  or  subpoenaed  at  the  place  of  trial 
is  not  entitled  to  mileage.^^ 

b.  From  Whence  Mileage  Allowed.  —  It  is  sometimes  held  that 
a  witness  is  entitled  to  mileage  from  his  residence  only/^  but  there 
are  other  cases  holding  that  mileage  may  be  taxed  from  his  tem- 
porary residence  or  place  of  business.^^  And  where  one  comes 
from  a  distant  city  to  the  city  of  his  residence  to  testify,  in  order 
that  he  may  be  entitled  to  mileage  fees  it  must  appear  that  he  came 
for  the  sole  purpose  of  testifying  and  that  he  actually  returned  to 
the  city  from  whence  he  came.°^ 

A  Voluntary  Witness  or  one  who  attends  court  without  subpoena 
or  request  though  he  comes  a  long  distance  and  testifies,  and  is  a 
necessary  witness,  cannot  recover  mileage.^^ 

c.  By  What  Route  Mileage  Taxable.  —  It  is  held  that  the  mileage 
of  witnesses  must  be  computed  by  the  route  usually  traveled,^  pro- 
vided that  no  more  mileage  can  be  allowed  than  for  the  miles 
actually  traveled.-  Where  there  are  two  well  known  and  commonly 
traveled  railroad  routes,  mileage  should  be  taxed  by  the  shortest 


Union  Trunk  Line,  6  Wash.  75,  32 
Pac.  1018;  Carlson  v.  Van  De  Van- 
ter,  ig  Wash.  32,  52  Pac.  323. 

Wisconsin. —  Baumbach  Co.  v. 
Gessler,  82  Wis.  231,  52  N.  W.  259. 

A  County  Is  Not  Liable  for  the 
mileage  of  a  witness  subpoenaed  to 
attend  a  preliminary  examination  of 
a  person  accused  of  crime,  where 
the  subpoena  was  issued  and  served 
before  the  complaint  was  lodged 
with  the  magistrate,  and  before  the 
accused  was  arrested.  Warnstafif  v. 
Louisa  County,  76. Iowa  585,  35  N. 
W.  604. 

Mileage    Taxable    as    Costs See 

"  Persons  Liable,  Payment  and 
Recovery,"  infra,  II,  3. 

94.  Chicago  City  R.  Co.  v. 
Burke,  102  111.  App.  661 ;  Jackson  v. 
Hoagland,  i  Wend.  (N.  Y.)  69.  See 
also  Graeco-Russian  Church  v.  Co- 
hen, I  Alaska  32. 

95.  Dowling  v.  Bush,  6  How.  Pr. 
(N.  Y.)  410;  Niagara  Bank  v.  Aus- 
tin, 6  Wend.  (N.  Y.)  548;  McFall's 
Case,  2  Mart.  O.   S.    (La.)    171. 

96.  Marks  v.  Fields  (Tex.  Civ. 
App.),   29   S.  W.  664. 

Witness  Summoned  at  Point 
Nearer  Than  Place  of  Residence 
where  he  was  at  the  time  on  busi- 
ness, entitled  to  mileage   fees   from 
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place    of    residence.     Pike   v.    Nash, 
16  How.  Pr.   (N.  Y.)   53- 

97.  Clarks  v.  Staring,  4  How. 
Pr.    (N.  Y.)    243- 

98.  Sargent  v.  Warren.  41  Hun 
(N.  Y.)    103. 

99.  Graeco-Russian  Church  v. 
Cohen,  I  Alaska  32;  Stern  v.  Her- 
ren,  loi  N.  C.  516,  8  S.  E.  221. 

1.  United  States.  — Hvinitr  v. 
Russell,  59  Fed.  964. 

Montana.  —  State  v.  Ramsey,  11 
Mont.  245,  28  Pac.  258. 

Massachusetts.  —  Melvin  v.  Whit- 
ing,  13  Pick.  184. 

Pennsylvania.  —  Com.  v.  Heiges, 
4  Pa.  Dist.  184;  Com.  v.  Fairman,  6 
Pa.  Dist.  744;  Com.  v.  Boyer,  7  Pa. 
Dist.  175;  Cody  v.  Clelam,  i  Pa. 
Co.  Ct.  8;  Rebert  v.  Eline,  21  Pa. 
Co.  Ct.  431 ;  Venetian  Blind  Co.  v. 
Nesbit,    13    Pa.    Co.    Ct.    330. 

Witness  May  Travel  by  Longer 
Route  than  the  usual  one  at  his 
election,  but  mileage  must  be  com- 
puted by  the  shorter  and  usual  route. 
Johnson  v.  A.  &  N.  P.  R.  Co.,  i  Pa. 
Co.  Ct.  10.  See  also  Com.  v.  Fair- 
man,  6  Pa.  Dist.  744;  State  v.  Ram- 
sey,  II   Mont.  245,  28  Pac.  258. 

2.  Crawford  v.  Abraham,  2  Or. 
163;  Com.  V.  Heiges,  4  Pa.  Dist. 
184;  Lyon  County  v.  Chase,  24  Kan. 
774. 
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and  most  direct  one,='  and  where  there  are  two  usually  traveled 
routes,  one  by  rail  and  the  other  by  turnpike,  mdeage  should  be 
taxed  according  to  the  route  traveled.* 

d  Travel  Outside  State,  County  or  Distriet.- (l.)  Outside  State 
It  is  generally  held  that  a  witness  subpoenaed  or  coming  on  request 
from  another  state  is  entitled  to  mileage  only  from  the  hue  of  the 

r  in  which  the  trial  is  had,  in  the  ordinary  route  irom  Ins  place 
of  residence  to  the  place  of  holding  the  court;  heis  not  entitled  to 
mileage  bevond  the  state  line,  because  ample  provision  has,  in  most 
^stances  been  made  for  the  taking  of  depositions  and  because 
orocess  of  the  court  is  ineffectual  beyond  the  state  borders.^  But 
a  wkness  resfding  without  the  state  who  has  been  d.dy  subpoenaed 
LIhe  state  wher?  the  trial  is  had,  or  who  has  entered  into  a  recog- 
nkance  under  an  order  of  court,  and  has  complied  therewith,  is  en- 

who  did  not  subpoena  him,  he  may 
recover  it  from  the  party  who  did 
subpoena  him,  as  for  services  ren- 
dered and  expenses  incurred  at  his 
request.  In  a  criminal  case,  where 
he  is  subpoenaed  from  beyond  the 
state  lines  to  testify  on  behalf  of 
the  state  in  a  case  where  the  de- 
fendant is  found  not  guilty,  if  he 
obeys  the  subpoena  he  may  recover 
of  the  county,  in  addition  to  his 
mileage  within  the  state,  mileage  at 
the  same  rate  for  the  distance  from 
his  place  of  residence  to  the  state 
line,  on  the  same  theory  which  al- 
lows him  mileage  in  a  civil  case  of 
the  party  subpoening  him.  To  the 
same  effect,  see  Climie  v.  Appanoose 
County,  125  Iowa  292,  loi  N.  W. 
98. 

In  Casley  v.  Mitchell,  121  Iowa 
96,  96  N.  W.  725,  it  was  held  that 
where  the  personal  presence  of  a 
witness  is  necessary,  as  for  the  pur- 
pose of  identification  and  the  like, 
the  mileage  actually  traveled  by  such 
witness  is  properly  taxable  as  costs, 
and  this  irrespective  of  whether  he 
came  from  within  or  without  the 
state.  See  also  State  v.  Willis,  79 
Iowa  326,  44  N.  W.  699;  Westfall 
V.  Madison  County,  62  Iowa  427,  17 
N.  W.  614.  '    ^ 

In  State  v.  Willis,  79  Iowa  320, 
44  N.  W.  699,  a  foreign  witness  for 
defendant  had  not  been  subpoenaed 
but  attended  at  the  request  of  de- 
fendant's attorney,  although  it  ap- 
peared that  the  court  had  made  an 
order  for  summoning  him.  It  was 
held    that    such    order    was    not    an 
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The    Route   Actually   Traveled   in 

any  particular  case,  if  shorter  than 
the  usual  route,  will  govern.  Cody 
V.  Clelam,  i   Pa.  Co.   Ct.  8. 

3.  Venetian  Blind  Co.  v.  Nesbit, 
13  Pa.  Co.  Ct.  330.  „     ^     ^, 

4.  Rebert  v.  Eline,  21  Pa.  Co.  Lt. 

431 

5'.    Illinois.  — Vish   n   Farwell,   33 

111.   App.  242. 
Mfl/ne.  —  Kingfield    v.    PuUen,    54 

Me.  398. 

Massachusetts.  — ^ld\m  v.  Whit- 
ing, 13  Pick.  184;  White  v.  Judd, 
42   Mass.   293. 

Missouri.  —  Stvite  v.  Wilder,  196 
Mo.  418,  95  S.  W.  396;  Buckman  v. 
Missouri,  etc.  R.  Co.,  121  Mo.  App. 
299,  98  S.  W.  820. 

Neiv  York.  —  Rowland  v.  Lenox, 
4  Johns.  311;  EUiott  v.  Lewis,  3 
Edw.  Ch.  40. 

Oregon.  — Crawiord    v.    Abraham, 

2  Or.    163.  ^  „ 

Pennsylvania.  —  Com.  v.  tJoyer^ 
20  Pa.  Co.   Ct.  638. 

Washington.  —  Carlson  Bros.  & 
Co.  V.  Van  De  Vanter,  19  Wash. 
32,  52  Pac.  323. 

But  See  Contra,  Albany  v.  Derby, 
30  Vt.  718,  holding  that  a  party  is 
entitled  to  tax  costs  for  the  mileage 
of  a  witness  coming  from  his  place 
of  residence  in  Canada. 

Rule  in  Iowa.  —  In  Vv'^estfall  v. 
Madison  County,  62  Iowa  4271  I7 
N.  W.  614,  it  was  held  that_  where 
a  witness,  in  a  civil  case,  is  sub- 
poenaed from  beyond  the  jurisdic- 
tion of  the  court,  although  his  mile- 
age  cannot    be    taxed   to   the   party 
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titled  to  mileage  from  his  place  of  residence.^  So  also  where  a 
witness  has  been  summoned  or  recognized,  and  afterwards  removed 
to  another  state,  he  is  entitled  to  mileage  from  his  actual  residence/ 
(2.)  Outside  County.  —  It  is  sometimes  held  that  a  witness  is  not 
bound  to  obey  a  subpoena  for  his  attendance  outside  of  his  own 
county.  If  he  does  attend  court  upon  the  trial  of  any  cause,  out  of 
.his  own  county,  his  attendance  is  voluntary,  and  he' is  not  entitled 
to  mileage.^  In  other  cases  it  is  held  that  although  a  witness  re- 
siding without  the  county  is  not  obliged  to  attend  in  response  to  a 
subpoena,  nevertheless  the  privilege  of  disobeying  the  subpoena  is 
personal  to  the  witness,  and  if  he  sees  fit  to  waive  the  privilege  and 
attend  to  testify  he  is  entitled  to  his  mileage  for  actual  and  neces- 
sary travel  within  the  state,  the  same  as  any  other  witness  who  has 
attended  under  compulsory  process.^ 

_  A  Witness  Appearing  by  Request  from  without  the  county  and  who 
gives  important  testimony  is  entitled  to  mileage.^" 

^  (3.)  Outside  District.  —  In  the  federal  courts  there  is  some  con- 
flict of  authority  as  to  whether  witnesses  who  live  within  the  dis- 
trict, but  over  loo  miles  distant  from  the  place  where  the  court  is 
held,  can  charge  mileage  for  a  distance  of  over  loo  miles.  Some 
of  the  courts  have  held  that  the  mileage  ought  to  be  confined  to 


order  or  request  of  the  court  to 
such  witness  to  attend,  and  there- 
fore such  witness  was  not  entitled  to 
mileage. 

6.  Hutchins  v.  State,  8  Mo.  288; 
State  V.  Seibert,  130  Mo.  202,  32  S. 
W.  670;  State  '-.  Wilder,  196  Mo. 
418,  95  S.  W.  396;  Dutcher  v. 
Justices  Inferior  Court.  38  Ga.  214. 
See  also  Doppelt  v.  Columbia  Paper 
Stock   Co.,   99   111.   App.   207. 

7.  State  V.  Stewart,  4  N.  C.  524; 
Gunnison  v.  Gunnison,  41  N.  H.  121, 
77  Am.  Dec.  764.  Contra,  Lyon 
County  V.  Chase,  24  Kan.  774. 

8.  Hereford  v.  O'Connor,  5  Ariz. 
258,  52  Pac.  471.  See  also  In  re 
Hughbanks,  44  Kan.  105,  24  Pac  75. 

9.  Anderson  v.  Ferguson-Bach 
Sheep  Co.,  12  Idaho  418.  86  Pac.  41 ; 
Henrj'  v.  Walton,  52  N.  J.  L.  370, 
19  Atl.  791.  See  also  Perkins  v. 
Delta  Pine  L.  Co.,  66  ^Kss.  378,  6 
So.  210. 

In  Oregon  the  statute  provides 
that  a  witness  is  not  obliged  to  at- 
tend at  a  place  without  the  county 
and  more  than  twenty  miles  from 
his  residence,  unless  his  attendance 
be  ordered  on  affidavit  of  a  party 
that  his  testimony  is  material,  which 
order  shall  be  endorsed  on  the  sub- 
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poena  and  the  witness  paid  double 
fees.  Egan  v.  Finney,  42  Or.  599,  72 
Pac.  133;  Burrows  v.  Balfour,  39  Or. 
488,  65  Pac.  1062;  Sargent  v. 
Umatilla  Co.,  13  Or.  442,  11  Pac.  225; 
Crawford  v.  Abraham,  2  Or.  163. 

In  Crawford  v.  Abraham,  2  Or. 
163,  it  is  said :  "  Mileage  will  be 
allowed,  of  course,  to  witnesses  re- 
siding bej'ond  the  reading  of  an 
ordinary  subpoena  within  the  state, 
unless  objection  is  made  thereto,  in 
which  case  a  showing  must  be  made 
to  sustain  that  item,  equivalent  to 
that  which  is  necessary  under  §  785 
(now  §  795)  of  the  code,  to  procure 
a  special  subpoena.  It  would  cer- 
tainly be  better  for  a  party  to  pay 
such  single  mileage  for  a  witness, 
than  to  force  a  party  to  procure  a 
special  subpoena,  and  thereby  incur, 
under  §  785,  the  liability  to  pay 
double    mileage    and    attendance." 

In  Egan  v.  Finney,  42  Or.  599,  72 
Pac.  133,  it  was  held  that  where 
witnesses  from  without  the  county 
are  not  properly  served  with  sub- 
poena, they  are  not  entitled  to 
double  mileage,  though  they  attend 
and  testify. 

10.  Egan  V.  Finney,  42  Or.  599, 
72  Pac.  133. 


WITNESSES.  561 

lOO  miles,  for  the  reason  that  §  863,  Rev.  St.,  provides  for  the 
taking  of  the  testimony  of  any  witness  by  deposition  de  bene  esse 
w^hen  the  witness  lives  at  a  greater  distance  from  the  place  of  trial 
than  100  miles. ^^  The  true  rule  upon  this  subject,  as  gleaned  from 
all  the  authorities,  is  substantially  to  the  effect  that  the  acts  of  Con- 
gress were  intended  to,  and  do,  allow  mileage  from  any  point  that 
could  be  legally  reached  by  subpoena,  viz.,  at  any  place  within  the 
district  regardless  of  distance,  or  at  any  point  without  the  district 
to  the  extent  of  100  miles  from  the  place  where  the  court_  is  held,^- 
although  there  are  cases  holding  that  a  witness  residing  without  the 
district  is  entitled  to  mileage  irrespective  of  the  distance  from  which 
he  may  come.^^ 

A  Witness  Summoned  at  the  Place  of  Trial  although  residing  in 
another  district  may  be  allowed  mileage  for  returning  to  his  home, 
but  not  for  coming  to  the  court." 

In  the  State  Courts  a  witness  coming  from  without  the  district  is 
generally  held  entitled  to  mileage  from  his  residence  although  he 
may  not  be  compelled  to  attend.^^ 

e.  Effect  of  Continuance  or  Postponement.  —  V^h^re  a  case  is 
suspended  for  a  few  days  by  agreement  of  parties  or  by  order  of 
court,  the  witnesses  upon  going  to  their  residences  and  returning  on 
the  adjourned  day  are  generally  held  to  be  entitled  to  an  allowance 
for  such  extra  mileage,  although  not  to  their  per  diem  while 
absent.^^ 

3.  Persons  Liable,  Payment  and  Recovery.  —  A.  Persons  Liable. 
a.  In  General.  —  Each  party  to  a  suit  is,  in  the  first  instance,  re- 
sponsible to  his  witnesses  for  the  fees  due  them  for  their  attend- 

11.  Smith  V.  Chicago,  etc.  R.  Co.,  United  States  v.  Small,  3  Wash.  Ter. 
38   Fed.   321 ;    Sloss   I.   &   S.   Co.   v.      478.  i7  Pac.  739- 

South    Carolina,    &   R.    Co,   75    Fed.  13.     Prouty    v.    Draper,     2    Story 

106.  199-  20  Fed.  Cas.  No.  11,447;  United 

12.  Anonymous.  5  Blatchf.  134.  i  States  v.  Sanborn,  28  Fed.  299; 
Fed.  Cas.  No.  432;  Beckwith  v.  Whipple  v.  Cumberland  Cotton  Mfg: 
Easton,  4  Ben.  357,  3  Fed.  Cas.  No.  Co.,  3  Story  84,  29  Fed.  Cas.  No. 
1,212;  Dreskill  v.  Parish,  5  McLean  17,515;  Edwards  v.  Bond,  5  McLean 
241,  7  Fed.  Cas.  No.  4,076;   Spauld-  300,  8  Fed.  Cas.  No.  4,294. 

ing  V.  Tucker,  2  Sawy.  50,  22  Fed.  14.     Woodruff  v.   Barney,   i    Bond 

Cas.    No.    13,221;    The    Leo,    5    Ben.  528,   2  Fish.    Pat.   Cas.   244,  30  Fed. 

486,  15  Fed.  Cas.  No.  8,252;  Buffalo  Cas.  No.  17.986. 

Ins.  Co.  V.  Providence  &  Stonington  15.     Speigner  z'.  Cooner,  9  Rich.  L. 

S.  S.  Co.,  29  Fed.  237;  The  Vernon,  (S.    C.)    120;    Alabama,   etc.    R.    Co. 

36  Fed.   113;  Eastman  v.  Sherry,  37  v.  Rushing,  103  Ala.  542,  15  So.  853; 

Fed.  844;  Burrow  v.  Kansas  City,  etc.  Briggs  v.  Rumely  Co.,  96  Iowa  202, 

R.  Co.,  54  Fed.  278;  Hunter  v.  Rus-  64  N.  W.  784. 

sell,  59  Fed.  964;  Pinson  r.  Atchison,  16.    In   re  Grififin,  2   Ben.   209,    10 

etc.  R.  Co.,  54  Fed.  464;  Hanchett  v.  Fed.  Cas.  No.  5,810;  Union  Pac.  R. 

Humphrey,  93  Fed.  895;   The   Syra-  Co.  v.  Harris,  29  Kan.  275;  Harman 

cuse,  36  Fed.  830;  Sims  v.  Shult,  40  v.   Shank,  3  Pa.  Dist.  813;   Com.  v. 

Fed.    143;    Street  v.   The   Progresso,  Swisher,    3    Pa.    St.    662;    Koch    v. 

48  Fed.  239;  Griggsby  Const.  Co.  v.  Peters,  97  Wis.   492,   72>   N.   W.   25; 

Louisiana,  etc.  R.  Co.,  123  Fed.  751 ;  Com.   v.    Smith,   4   Pa.    Co.   Ct.   321. 
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ance/^  but  at  the  same  time  the  party  in  whose  favor  judgment  is 
rendered  is  generally  entitled  to  execution  for  all  his  costs,  includ- 
ing witness  fees,  against  the  adverse  party, ^^  with  certain  exceptions 
where  it  is  held  that  the  party  calling  a  witness  is  alone  liable  for 


But  see  Eakin  v.  Fulmer,  4  Pa.  Co. 
Ct.  319;  Hoffman  v.  New  York  R. 
Co.,   so  N.   Y.   Super.   Ct.   512. 

17.  United  States.  —  In  re  Wil- 
liams, 37  Fed.  325;  United  States  v. 
Williams,  I  Cranch  C.  C.  178;  Dres- 
kill  V.  Parish,  5  McLean  241,  7  Fed. 
Cas.  No.  4,076;  The  Vernon,  36 
Fed.  113;  The  Syracuse,  36  Fed.  830; 
Burrow  v.  Kansas  City.  etc.  R.  Co., 
54  Fed.  278;  United  States  v.  San- 
born, 28  Fed.  299;  Cummings  v. 
Akron  Cement,  etc.  Co.,  6  Blatchf. 
509,  6  Fed.  Cas.  No.  3,473. 

Georgia.  —  Crozier  v.  Berry,  27  Ga. 

346. 

Illinois.  —  Boyd  v.  Humphries,  53 
111.  App.  422;  Carpenter  v.  People, 
8  111.  147. 

Iowa.  —  Donnelly  v.  Johnson 
County,  7  Iowa  419. 

Kansas.  —  Bennett  v.  Kroth,  37 
Kan.  235,  15  Pac.  221,  i  Am.  St.  Rep. 
248. 

Mississippi.  — ■  Hall  v.  Moore,  70 
Miss.  75,  II  So.  655;  Perkins  v. 
Delta  Pine  L.  Co.,  66  Miss.  378,  6 
So.  210. 

Nezv  Hampshire.  —  Gunnison  v. 
Gunnison,  41  N.  H.  121,  yy  Am.  Dec. 
764. 

North  Carolina.  —  Carter  v.  Wood, 
33  N.  C.  (11  Ired.  L.)  22;  Taylor  v. 
Cawthorne,  17  N.  C.  (2  Dev.  Eq.) 
221 ;  Costin  v.  Baxter,  29  N.  C.  (7 
Ired.  L.)  in;  State  v.  Whithed,  7 
N.  C.   (3  Murphy's  L.)   223. 

Pennsylvania.  —  Maher  v.  Mit- 
chell, I  Pa.  Co.  Ct.  570. 

South  Carolina.  —  Bagley  v.  Cle- 
ment, 2  McCord  244. 

Tennessee.  —  Hopkins  v.  Water- 
house,  2  Yerg.  323;  Burson  v. 
Mahoney,  6  Baxt.  304. 

Texas.  —  Anderson  v.  McKinney, 
22  Tex.  653;  Sapp  V.  King,  66  Tex. 
570,   I   S.   W.  466. 

There  is  a  tacit  obligation  on  the 
part  of  a  party  litigant,  to  pay  legal 
fees  of  witnesses  whom  he  has  sum- 
moned. In  fact  the  law  presumes 
that  he  does  pay  them,  for  if  he 
casts  his  adversary  in  the   suit,   he, 
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and  not  the  witness,  gets  a  judgment 
for  his  costs.  There  is  no  privity 
of  contract  between  a  witness  and 
an  adverse  party.  A  witness  must 
look  for  his  indemnity  to  the  party 
at  whose  instance  he  was  summoned, 
just  as  the  latter  would  have  looked 
to  him  for  his  damages,  had  the  wit- 
ness refused  to  answer  questions 
propounded  to  him.  Smith  v. 
Shreveport,  lO  La.  Ann.  582.  See 
also  Bagley  v.  Clement,  2  McCord 
(S.  C.)   244. 

A  Justice  Is  Not  Liable  to  be 
sued  by  witnesses  for  their  fees. 
They  must  look  to  the  party  by 
whom  they  are  subpoenaed.  An- 
drews V.  Bates,  5  Johns.  (N.  Y.)  35i- 

In  North  Carolina  by  constitu- 
tional provision,  defendants  in  crim- 
inal cases  cannot  be  compelled  to 
pay  necessary  witness  fees  unless 
found  guilty.  This  leaves  defendants 
still  liable  for  payment  of  such  wit- 
nesses as  they  may  summon  who  are 
not  necessary  for  their  defense.  As 
to  their  necessary  witnesses  the  con- 
stitutional provision  deprives  them 
of  their  common  law  right  to  look 
to  defendant  for  payment,  and  places 
them,  in  the  absence  of  some  legisla- 
tive enactment,  upon  the  footing 
state's  witnesses  formerly  held,  and 
others  still  hold,  of  serving  with- 
out compensation.  State  v.  Massey, 
104   N.   C.   877,    ID  S.   E.  608. 

18.  Anderson  v.  McKinney,  22 
Tex.  653 ;  Carter  v.  Wood,  33  N.  C. 
(11  Ired.  L.)  22;  Boyd  z^.  Humphries, 
53  111.  App.  422;  Crozier  v.  Berry. 
27  Ga.  346;  Bagley  v.  Clement,  2 
McCord  (S.  C.)  244. 

Rule  Applicable  in  Criminal 
Cases — State  v.  Bliss.  21  Minn.  458. 
See  also  De  Soto  Co.  Comrs.  v. 
Howell,  51  Fla.   160,  40  So.   192. 

Traveling  Expenses  During  Ad- 
journment Are  Not  Taxable  where 
such  adjournment  was  brought  about 
by  agreement  of  the  parties,  although 
the  witnesses'  continued  attendance 
will      be      allowed.    Hathaway      v. 
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his  fees/^  and  under  certain  limitations  sometimes  prescribed  by 

b  Liabilitv  of  State  or  County.  — One  summoned  or  recognized 
to  appear  as'a  witness  in  a  public  prosecution  on  the  people  s  behalf 
is  generally  entitled  to  receive  from  the  state  or  county  his  fees  for 
travel  and  attendance.^^  As  to  the  defendant's  witnesses  they  are 
usually  entitled  under  statutory  enactments  to  collect  their  fees  from 
the  state  or  county r^  especially  in  the  event  of  an  acquittal. 


Roach,  2  Woodb.  &  M.  63.   n   Fed. 
Cas.  No.  6,213. 

19.  Sherman  v.  Brown,  4  Yerg. 
(Tenn.)  561  (party  summoning  wit- 
ness to  prove  matter  inadmissible  in 
evidence  alone  liable  for  fees)  ;  Bar- 
ton V.  Bird,  I  Overt.  (Tenn.)  66 
(party  not  responsible  for  fees  of 
adverse  party's  witnesses  attending 
before  setting  of  case  for  hearing)  ; 
Loftis  V.  Baxter,  66  N.  C.  340  (at- 
tendance of  a  witness,  summoned  and 
attending,  but  neither  sworn,  ten- 
dered or  examined,  should  be  taxed 
against  the  party  summoning)  ; 
Crozier  v.  Berry,  27  Ga.  346  (where 
a  witness  is  rejected  for  incom- 
petency, the  cost  for  his  attendance 
can  only  be  collected  of  the  party 
at  whose  instance  he  was  sub- 
poenaed) ;  Bagley  v.  Clement,  2  Mc- 
Cord  (S.  C.)  244  (where  a  case  is 
decided  in  favor  of  a  party  by  whom 
a  witness  was  called,  upon  failure 
to  have  his  attendance  taxed,  he 
cannot,  in  an  action  against  the 
other  party,  recover  for  the  same, 
there  being  no  privity  of  contract). 

20.  Fees  of  Two  Witnesses  Only 
to  any  one  fact  allowed  in  bill  of 
costs.     Anderson  v.    McKinney,    22 

Tex.  653.  „  ,       , 

Fees  of  Three  Witnesses  Only  al- 
lowed to  prove  any  one  fact.  Davis 
V.  Melvin,  i  Ind.  136. 

21.  People  V.  Pyper,  6  Utah  160, 
21  Pac.  722;  Ex  parte  Mitchell,  17 
N.  H.  501 ;  Schamel  v.  Washington 
County,  82  Md.  128,  34  Atl.  839; 
Cassidy  v.  Palo  Alto  County,  58 
Iowa  125,  12  N.  W.  231  (where  case 
is  dismissed  because  of  prosecuting 
witness'  failure  to  appear  and  testify, 
any  other  witness  for  the  prosecvi- 
tion  may  recover  of  the  county  his 
legal  fees,  though  the  prosecuting 
witness  and  the  defendant  may  both 
be  solvent). 


Witness    Not     Entitled     to    Fees 

where  he  has  been  subpoenaed  by  a 
magistrate  before  the  arrest  of  the 
defendant,  the  magistrate  having  no 
jurisdiction  and  therefore  no  author- 
ity to  issue  subpoenas  until  an  ar- 
rest. Warnstaff  v.  Louisa  County, 
76  Iowa  585.  41    N.  W.   195- 

Witness  Has  No  Claim  on  County 
for  his  fees  until  the  question  of 
the  county's  liability  for  costs  is 
passed  upon  by  the  court.  Young  v. 
Buncombe  Co.,  76  N.   C.  316. 

Witness  Summoned  Before  Grand 
Jury  to  testify  in  behalf  of  the 
state  received  compensation  from  the 
state  and  not  from  the  county.  State 
V.  Edwards.  13  Fla.  573-  ^  „  ^ 
Where  No  Indictment  Is  Found 
the  compensation  of  witnesses  sum- 
moned must  be  paid  by  county  and 
not  by  state.  State  v.  Treadway,  3 
Lea   (Tenn.)   55.  ,    ^  __  . 

Witnesses  in  Criminal  Cases  Not 
Entitled  to  Compensation  in  Some 
Jurisdictions.  —  See  note  21,  ante. 

22.  Wheelock  v.  Madison  County, 
75  Iowa  147,  39  N.  W.  243  (wit- 
nesses subpoenaed  on  defendant  s 
behalf  bv  order  of  court  or  magis- 
trate be'fore  whom  the  case  was 
pending,  such  order  being  made  upon 
a  satisfactory  showing  that  the  testi- 
mony of  the  witness  was  material 
to  the  defense,  are  entitled  to  pay- 
ment from  the  county).  Contra, 
Hewerkle  v.  Gage  County,  14  Neb. 
18,    14   N.   W.   549- 

Not  in  Case  of  Conviction. 
Schamel   v.   Washington    County,   83 

Md.   128.  34  Atl.  839- 

Rule  in  North  Carolina —  bee 
note   17,  next  preceding. 

23.  People  v.  Pyper,  6  Utah  160, 
21  Pac.  722;  Buckman  v.  Alexander, 
24  Fla.  46,  3  So.  817;  Schamel  v. 
Washington  County,  83  Aid.  128,  34 
Atl.      839       ''defendant's      witnesses 
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B.  Affidavits,  Certificatks  and  Accounts.  —  a.  Affidavits. 
In  some  jurisdictions,  in  order  that  a  party  may  tax  fees  for  at- 
tendance and  travel  of  a  witness,  he  must  prove  the  same  by  the 
witness'  affidavit.^*  The  affidavit  should  give  the  name,  residence, 
distance  traveled,  should  specify  the  term  at  which  the  witness  at- 
tended and  the  time  occupied,-^  although  it  is  not  necessary  that 
the  materiality  of  the  witness  should  in  the  first  instance  be  stated ; 
nor  is  it  necessary  that  the  party's  or  attorney's  affidavit  should  be 
produced  to  this  efifect.^^ 

An  Affidavit  Shown  To  Be  False  is  presumed  to  have  been  corn:ptly 
made,  although  such  presumption  may  be  repelled  by  proof.-^ 

b.  Certificates.  —  In  some  states  it  is  the  duty  of  the  clerk  of  the 
court  to  issue  certificates  to  witnesses,  setting  forth  the  amount  of 
compensation  to  which  they  are   entitled.^®     Such  certificates   are 


entitled  to  fees  from  county  where 
defendant  has  been  discharged,  or 
fined  only  fifteen  cents,  or  acquitted)  ; 
Climie  v.  Appanoose  County,  125 
Iowa  292,  loi  N.  W.  98  (in  case 
defendant  is  adjudged  not  guilty,  it 
is  provided  by  statute  that  fees  of 
witnesses  shall  be  paid  by  the 
county  upon  a  certificate  of  the  clerk 
showing  amount  of  services  to  which 
they  are  entitled.  Fees  taxed  must 
be  allowed  by  board  of  supervisors 
and  no  authority  is  vested  in  them 
to  disallow  such  a  claim  on  the 
ground  that  fees  were  improperly 
taxed)  ;  De  Soto  Co.  Comrs.  v. 
Howell,  51  Fla.  160,  40  So.  192  (wit- 
nesses themselves  may  bring  action 
to  enforce  payment  against  county; 
defendant  not  a  proper  party  plaintiff 
unless  he  has  advanced  to  his  wit- 
nesses their  fees). 

Where  Indictment  Has  Been 
Quashed  defendant's  witnesses  can- 
not collect  fees  of  county;  statute 
provides  that  county  is  only  respon- 
sible when  defendant  "  shall  be  ac- 
quitted, a  nolli  prosequi  entered,  or 
judgment  arrested."  State  v.  Mas- 
sey.  104  N.  C.  877,  10  S.  E.  608. 

Rule     in     North     Carolina See 

note   17,  next  preceding. 

24.  Jackson  v.  Scott,  6  Johns. 
(N.  Y.)  330;  Fish  V.  Farwell,  33 
111.  App.  242;  Freeble  v.  Graves,  114 
Ga.  418,  40  S.  E.  243.  See  also 
State  V.  Ramsey,  11  Mont.  245,  28 
Pac.  258;  Grant  v.  Union  Pac.  R. 
Co.,  6   Utah   270,   21    Pac.   996. 

25.  Ehle  V.  Bingham,  4  Hill    (N. 
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Y.)  595;  Thompson  v.  Hodges,  10 
N.  C.  (3  Hawks)  318;  Jeffery  v. 
Hursh,  58  Mich.  246,  25  N.  W.  176, 
27  N.  W.  7;  Dickinson  v.  Seaver,  44 
Mich.  624.  7  N.  W.  182  (affidavit 
should  show  that  the  witness  at- 
tended in  that  capacity  and  traveled 
as  charged  for  that  purpose,  and  not 
as  a  part}'  to  assist,  by  counsel  or 
otherwise,  in  the  conduct  of  the 
cause). 

26.  Willink  v.  Reekie,  19  Wend. 
(N.  Y.)  82. 

27.  Kennedy  v.  Wright,  34  -Nfe. 
351;   Chesley  v.  Brown,   11   Me.  143. 

28.  Climie  v.  Appanoose  County, 
125  Iowa  292,  loi  N.  W.  98;  State  v. 
Ramsev,  11  Mont.  245,  28  Pac.  258; 
Alston  V.  Yerby,  108  Ala.  480,  18  So. 
559;  Herr  v.  Seymour.  76  Ala.  270; 
State  V.  Greene,  91  Wis.  500,  65 
N.  W.  181. 

In  South  Carolina  the  statute  pro- 
vides that  no  fees  or  other  compen- 
sation shall  be  allowed  to  any  wit- 
ness bound  over  or  summoned  to 
testify  in  the  court  of  general  ses- 
sions, unless  the  circuit  judge  who 
tried  the  case  shall  certify  that  such 
witness  was  material.  In  Eustace 
V.  Greenville  County,  42  S.  C.  190, 
20  S.  E.  88,  it  was  held  that  a  cer- 
tificate that  a  witness  "  was  regu- 
larly bound  over  as  a  material  wit- 
ness," signed  by  the  clerk  of  the 
court,  and  marked  "  approved "  by 
the  circuit  judge,  was  not  a  compli- 
ance with  the  statute.  See  also  Hel- 
lams  V.  Greenville  County,  32  S.  C. 
441,  II  S.  E.  211. 

In  Georgia  claims  of  non-resident 
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held  to  be  prima  facie  evidence  of  a  valid  claim,  in  an  action  to  re- 
cover for  compensation  due.^® 

C.  Payment,  Recovery  of  Fees  Paid,  Forfeitures  and  Pen- 
AivTiES. — a.  Payment. — A  witness  attending  court  may  refuse  to 
be  sworn  or  to  testify  until  his  fees  have  been  paid.^° 

Under  the  Federal  Statute  witnesses  coming-  from  beyond  the  juris- 
diction of  the  court  are  not  entitled  to  the  whole  of  their  traveling 
expenses,  but  this  does  not  prohibit  the  attorney  general  from  pro- 
curing the  attendance  of  witnesses  living  beyond  the  process  of  the 
court  by  paying  their  traveling  expenses  out  of  the  miscellaneous 
expense  fund  under  his  control.^^ 

b.  Recovery  of  Fees  Paid.  —  Where  a  witness  after  having  been 
subpoenaed,  fails  to  attend  or  leaves  court  without  permission  be- 
fore the  trial,  the  fee  paid  him  to  secure  attendance  may  be  recov- 
ered ;^2  but  where  a  case  is  settled  or  put  off,  the  witness  is  under 
no  obligation  to  refund,  although  he  is  excused  from  attending.^^ 

c.  Forfeitures  and  Penalties  for  Claiming  Excessive  Fees.  —  It  is 


witnesses  for  the  state  can  be  law- 
fully paid  only  when  such  claims, 
both  for  attendance  and  the  num- 
ber of  miles  traveled,  are  verified  by 
the  witness  on  the  subpoena,  and 
such  attendance  and  mileage  certi- 
fied by  the  solicitor  general ;  hence 
a  certificate,  made  by  the  solicitor, 
that  he  certifies  to  the  attendance  of 
his  own  knowledge,  and  to  the  mile- 
age on  the  affidavit  of  the  witness, 
is  not  sufficient  to  compel  payment 
of  the  claim.  A  certificate  in  the 
words  used,  as  to  the  mileage,  makes 
the  correctness  of  that  claim  rest 
alone  on  the  affidavit  of  the  witness. 
The  law  requires  not  only  the  affi- 
davit of  the  witness  as  to  his  at- 
tendance and  mileage,  but  the  cor- 
rectness of  the  claim  for  mileage  as 
well  as  attendance  to  be  certified  by 
the  prosecuting  officer.  Freeble  v- 
Graves,    114   Ga.   418,   40   S.   E.   243. 

29.  United  States.  —  /;;  re  Crane, 
6  Fed.  Cas.  No.  3,352. 

Alabama.  —  Burns  v.  Howard,  68 
Ala.  352;  Ward  v.  Chavers,  115  Ala. 
427,  22  So.  116;  Carville  v.  Rey- 
nolds, 9  Ala.  969;  Marsh  v.  Branch 
Bank,  10  Ala.  57;  Hill  v.  White,  i 
Ala.    576. 

Mississippi.  —  Perkins  v.  Delta 
Pine  L.  Co.,  66  Miss.  378,  6  So.  210. 

Texas.  — 'Flores  v.  Thorn,  8  Tex. 
377;  Crawford  v.  Grain,  19  Tex.  145; 
Houston  &  G.  N.  R.  Co.  v.  Jones, 
46  Tex.   133- 

Certified    Subpoena    Accounts    are 


prima  facie  evidence  of  the  number 
of  days  for  which  payment  is  due 
to  a  witness.  Robinson  v.  Banks,  17 
Ga.  211. 

30.  Kipp  V.  Dawson,  59  Minn 
82,  60  N.  W.  845;  Hurd  V.  Swan 
4  Denio    (N.   Y.)    75. 

31.  Douglass  V.  United  States 
21   Ct.   CI.  462. 

32.  Dowling  v.  Bush,  6  How.  Pr 
(N.  Y.)  410;  Ford  v.  Monroe,  t 
How.  Pr.  (N.  Y.)  204;  In  re  Wet 
more,  19  N.  Bruns.  639;  Ehle  v. 
Bingham,  4  Hill  (N.  Y.)  595;  Mar- 
tin V.  Andrews,  7  El.  &  Bl.  i,  90  E 
C.  L.  I,  2  Jur.  (N.  S.)  1121;  Pease 
V.   Bamford,  96  Me.  23,  51  Atl.  234 

Where  an  Insufficient  Sum  Is 
Tendered  to  a  witness  at  the  time 
of  service  through  inadvertence  or 
mistake,  he  is  not  obliged  to  obey 
the  subpoena ;  but  he  cannot  upon 
refusal  to  attend  court  on  that 
ground  retain  what  has  been  paid 
him.  Pease  v.  Bamford,  96  Me.  23, 
51  Atl.  234. 

Where  Witnesses  Are  Subpoenaed 
and  Paid  by  Both  Parties,  the  party 
against  whom  costs  are  taxed  may 
recover  from  the  witnesses  not  the 
sum  which  he  himself  has  paid  them, 
but  that  which  they  had  improperly 
and  fraudulently  received  a  second 
time  and  which  was  ultimately  col- 
lected from  him.  Johnson  v.  Wide- 
man,  Cheves  L.   (S.  C.)   26. 

33.  Ford  v.  Monroe,  6  How  Pr. 
(N.  Y.)   204. 
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held  that  a  statute  providing  that  a  witness  who  claims  more  than 
is  due  him  forfeits  all  his  fees  and  must  pay  four  times  the  amount 
claimed  to  the  injured  party,  does  not  apply  to  a  case  where  an 
execution  has  been  issued  by  the  clerk  for  excessive  fees,  such  issu- 
ance not  being  a  "  claim  by  the  witness  "  for  them.^* 

D.  Actions  and  Other  Rkmkdies.  —  a.  In  General.  —  In  the 
absence  of  a  statute,  a  witness  may  bring  an  ordinary  common  law 
action  of  debt  against  the  party  by  whom  he  was  summoned  to  re- 
cover his  fees  as  a  witness,^^  and  it  is  not  necessary  for  him  to 
await  the  result  of  an  execution  against  the  successful  party.^® 
Where  a  witness  sues  for  fees,  the  subpoena  served  on  him  is  com- 
petent evidence  to  prove  that  he  was  subpoenaed  and  should  be 
shown  or  its  absence  accounted  for.^^ 

b.  Assignment  of  Claims.  —  A  witness  may  transfer  his  certifi- 


34.  State  v.  Everett,  93  Ga.  575, 
20  S.  E.  73- 

35.  Hill  V.  White,  i  Ala.  576; 
Utt  V.  Long,  6  Watts  &  S.  (Pa.) 
174;  Wetherspoon  v.  Killough, 
Mart.  &  Y.  (Tenn.)  38;  Hall  v. 
IMoore,  70  Miss.  7S,  n  So.  655.  See 
also  State  v.  Graves,  13  Wash.  485, 
43  Pac.  376;  First  Nat.  Bank  v. 
Custer  County,  7  Mont.  464,  17  Pac. 
551.  But  see  Strein  v.  Zeigler,  i 
Watts  &  S.  (Pa.)  259,  holding  that 
upon  an  indictment  for  forcible  en- 
try, and  an  acquittal  of  the  defend- 
ants without  any  finding  by  the  jury 
on  the  subject  of  costs,  an  action 
will  not  lie  by  a  witness  on  behalf 
of  the  commonwealth,  to  recover 
his  costs  from  the  prosecutor  who 
subpoenaed   him. 

A  Statute  Requiring  a  Witness 
To  Claim  Fees  at  the  Same  Term 
at  which  he  attended  does  not  de- 
prive the  witness  of  his  constitu- 
tional right  to  compensation ;  it 
merely  points  out  the  remedy  which 
is  to  be  pursued.  Lannahan  v. 
Multnomah    Countv.    3    Or.    187. 

Where  Two  Joint  Plaintiffs  Sub- 
poena a  Witness,  either  or  both  may 
be  sued  by  the  witness  for  fees  due. 
Wetherspoon  v.  Killough,  Mart.  & 
Y.   (Tenn.)  38. 

Admissibility  of  Clerk's  Taxation 
of  Costs.  —  In  an  action  against  the 
winning  party  to  a  suit  to  recover 
for  attendance  as  a  witness  in  his 
favor,  the  clerk's  taxation  of  costs 
in  the  suit,  including  the  attendance 
of  the  plaintiff,  is  admissible  in  evi- 
dence as   tending  to   show   that  the 
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plaintiff  did  attend  as  a  witness, 
though  it  does  not  appear  that  either 
the  defendant  or  his  counsel  were 
present  at  the  taxation.  Hamilton 
V.  Gray,  67  Vt.  233,  31  Atl.  315,  48 
Am.  St.  Rep.  811. 

Order  of  Court  Directing  Payment. 
The  order  of  a  circuit  or  district 
court  directing  payment  of  witness' 
fees  is  a  summary  method  for  ascer- 
taining and  paying  them,  and  a  pro- 
tection to  the  marshal  who  makes 
such  payments,  but  is  in  no  sense 
an  adjudication  and  fixes  no  rights, 
and  is  not  therefore  conclusive  evi- 
dence for  the  witness.  Duval  v. 
United  States,  23  Ct.  CI.  102. 

As  a  Defense  to  an  action  to  re- 
cover for  services  as  a  witness,  it 
may  be  shown  that  such  services 
were  rendered  gratuitiously.  Stadel 
V.   Stadel,  40  Kan.  646,  20  Pac.  475. 

In  Texas  under  the  act  of  1846 
a  witness  has  a  claim  directly 
against  the  party  summoning  him 
for  fees.  As  soon  as  the  service  is 
rendered  he  may  maintain  an  action 
for  the  same.  Flores  v.  Thorn,  8 
Tex.  277.  See  also  Houston  &  G. 
N.  R.  Co.  V.  Jones,  46  Tex.   133. 

36.  Hill  V.  White,  i  Ala.  576; 
Utt  V.  Long,  6  Watts  &  S.  (Pa.) 
174;  Wetherspoon  v.  Killough,  Mart. 
&  Y.  (Tenn.)  38;  Houston  &  G.  N. 
R.  Co.  V.  Jones,  46  Tex.  133;  Flores 
V.  Thorn,  8  Tex.  ;i77. 

Rule  Otherwise  Under  Statutes, 
Belden  v.  Snead,  84  N.  C.  243; 
Standley  v.  Hodges,   i    N.   C.  413. 

37.  Flores  v.  Thorn,  8  Tex.  377; 
Harris  v.   Coleman,  8  Tex.  278. 
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cate  for  fees  and  the  holder  can.  susiain  an  action  therefor  f^  but 
in  such  action  it  is  competent  for  defendant,  notwithstanding-  the 
certificate,  to  show  that  the  witness  agreed,  before  the  services  were 
rendered,  to  attend  gratuitously.^^ 

c.  Taxation  of  Fees.  —  A  witness  has  a  right  to  have  his  fees 
taxed  in  the  bill  of  costs,  against  the  party  adjudged  to  pay  the 
same,*"  v^hich  right  must  be  exercised  through  the  agency  of  a 
party  to  the  suit"  some  time  before  the  issue  of  execution.*^ 

III.  COMPELLING  CALLING  OF  WITNESSES  AND  PRODUCTION 

OF  EVIDENCE. 

1.  In  General.  —  As  a  rule  it  is  not  necessary  for  the  state  to 
call  all  the  witnesses  to  a  transaction.  The  prosecution  may  make 
out  its  case,  or  at  least  put  on  evidence  thought  to  be  sufficient  for 
that  purpose,  without  calling  all  witnesses  who  are  cognizant  of 
the  facts.*^ 


38.  Findley  v.  Wyser,  i  Stew. 
(Ala.)  23;  Burns  v.  Howard,  68 
Ala.  352.  See  also  Lopez  v.  United 
States,  24  Ct.   CI.  84. 

In  Bollin  v.  Blytlie,  46  Fed.  181, 
it  was  held  that  a  claim  by  a  United 
States  witness  for  attendance  in  a 
federal  court  is  a  claim  not  against 
the  government,  but  against  the  mar- 
shal, and  is  therefore  not  within 
the  statute  (Rev.  Stat.  §3477). pro- 
hibiting assignments.  An  assignee 
of  witnesses'  certificates  may  bring 
an  action  on  the  bond  of  the  mar- 
shal who  received  the  money  in  his 
ofificial  capacity  with  which  to  pay 
witnesses,  but  failed  to  do  so. 

39.  Carville  ik  Reynolds,  9  Ala. 
969. 

40.  Hardy  v.  DeLeon,  7  Tex.  466. 
In  Pennsylvania  witness  fees  are 

not  taxable  in  road  cases.  Iti  re 
Lebanon  &  D.  Road,  8  Pa.  Co.  Ct. 
461. 

Not  Applicable  to  Witnesses  for 
Unsuccessful  Party —  A  statute 
providing  that  a  party  recovering 
costs  may  have  the  amount  of  his 
witnesses'  fees  taxed  for  which  exe- 
cution may  issue,  has  no  application 
to  witnesses  for  the  unsuccessful 
party.  Hall  v.  Moore,  70  Miss.  75, 
II    So.  65.=5. 

A  Party  who,  under  order  of  court, 
acts  as  a  witness  and  testifies  rela- 
tive to  a  negotiable  note  disclosed 
by  a  trustee  is  entitled  to  fees  and 
to     judgment     and     execution     for 


them   as   costs.     Hurd   v.   Fogg,   22 
N.  H.  98. 

Defense  of  Illegal  Taxation 
Creates  New  Issue —  Where  an 
execution  is  issued  for  costs  due 
witnesses,  and  the  defendant  meets 
it  with  an  affidavit  of  illegality  on 
the  ground  that  the  witnesses  have 
claimed,  and  procured  the  execution 
to  issue  for,  more  fees  than  they  are 
entitled  to  receive,  when  the  execu- 
tion and  affidavit  are  returned  to 
court,  the  issue  thus  made  is  in 
the  nature  of  a  motion  to  have  costs 
retaxed,  and  should  be  tried  by  the 
court  on  the  evidence.  State  v.  Ev- 
erett, 93  Ga.  575.  20  S.  E.  73- 

41.  State  V.  Oliver,  50  Mo.  App. 
217.  See  also  Ballard  v.  Murphy 
(Tex.  App.),  15  S.  W.  42,  holding 
that  where  a  judgment  has  been  en- 
tered for  a  witness'  fees  in  the  cause 
in  which  they  accrued,  the  witness 
himself  cannot  sustain  an  action 
against  the  defeated  party  to  recover 
such  fees  unless  it  is  alleged  and 
proved  that  the  judgment  had  be- 
come dormant. 

An  appeal  cannot  be  taken  by  a 
witness  from  an  order  retaxing  his 
fees,  since  he  is  not  a  party  to  the 
judgment.  Boyd  v.  Humphries,  53 
III.   App.  422. 

42.  Hardy  v.  DeLeon,  7  Tex.  466. 

43.  United  S'/a/r.y.  —  U  n  i  t  e  d 
States  V.  Bennett,  17  Blatchf.  357,  24 
Fed.  Cas.  No.  14,572. 
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Especially  Where  the  Prosecution  Has  Rested  Its  Case  has  the  defense 
no  right  to  require  the  court  to  direct  that  the  prosecution  call  and 
examine  other  witnesses  then  in  court/* 

Prosecuting  Officer's  Discretion.  —  In  a  great  many  cases  it  is  said 
that  a  large  measure  of  discretion  must  be  allowed  the  prosecuting 
officer  in  the  matter  of  calling  witnesses.*^ 

Court's  Discretion.  —  In  others  it  is  held  to  be  within  the  discretion 
of  the  trial  court  as  to  whether  the  prosecution  shall  be  compelled 
to  call  a  certain  witness.**^ 

2.  Witnesses  Indorsed  on  Indictment.  —  As  a  rule  the  state  is 
not  required  to  place  upon  the  stand  all  persons  whose  names  are 


California.  —  See  also  People  v. 
Jim  Ti,  32  Cal.  60. 

Massachusetts.  —  Com.  v.  Haskell, 
140  Mass.  128,  2  N.  E.  773. 

Michigan.  —  See  also  People  v. 
Higgins,  127  Mich.  291,  86  N.  W. 
812. 

Missouri.  —  State  v.  McAfee,  148 
Mo.  370,  so  S.  W.  82. 

Montana.  —  State  v.  Bloor,  20 
Mont.  574,  52  Pac.  611. 

New  York.  —  People  v.  Sharp,  9 
N.  Y.  St.  155. 

Texas.  —  Sanders  v.  State  (Tex. 
Crim.),  112  S.  W.  938;  McCrear  v. 
State,  49  Tex.   Crim.  228,  94  S.   W. 

899. 

It  is  no  objection  that  the  state 
fails  to  introduce  a  witness  where 
the  opportunities  are  as  good  for 
the  defendant  to  introduce  such  wit- 
ness, as  for  the  state,  and  where 
there  is  no  evidence  that  the  witness 
in  question  actually  saw  the  affair 
under  consideration,  or  that  his  tes- 
timony would  be  of  any  more  value 
than  that  of  a  witness  introduced. 
Lee  V.  State,  2  Ga.  App.  481,  58  S. 
E.   676. 

In  State  v.  Hudson,  no  Iowa  663, 
80  N.  W.  232,  it  was  held  that  the 
state  need  not  call  all  the  witnesses 
examined  before  the  grand  jury, 
though  the  witnesses  called  testify 
to  only  a  part  of  the  transaction  and 
it  appears  that  there  are  other  wit- 
nesses not  called  who  have  knowl- 
edge  of  the   entire   affair. 

In  Michigan  the  prosecution  can- 
not be  compelled  to  call  witnesses 
other  than  those  who  can  testify  as 
to  the  res  gestae.  People  v.  Grant, 
III  Mich.  346,  69  N.  W.  647;  People 
7'.  McArron,  121  Mich.  I,  79  N.  W. 
944;    Pcnplo    7'.    Savant.     112     Mich. 
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297,  70  N.  W.  576;  People  v.  Marrs, 
125  Mich.  376,  84  N.  W.  284;  Bon- 
ker  V.  People,  37  Mich.  4;  People  v. 
Wright,  90  Mich.  362,  51  N.  W. 
517;  People  V.  Pope,  108  Mich.  361, 
66  N.  W.  213;  People  v.  Hughes, 
116  Mich.  80,  74  N.  W.  309. 

On  a  prosecution  for  the  illegal 
selling  of  liquor,  where  a  witness 
for  the  prosecution  testifies  that  on 
a  designated  date  he  purchased 
liquor  at  the  accused's  place  of  bus- 
iness, that  he  saw  other  sales  made 
to  identified  persons,  the  court's  re- 
fusal to  require  the  prosecution  to 
present  such  designated  persons  as 
witnesses  is  not  error,  since  they 
are  not  res  gestae  witnesses  within 
the  meaning  of  the  rule  requiring 
such  witnesses  to  be  produced  and 
examined  by  the  prosecution.  Peo- 
ple 7'.  Moore  (Mich.),  118  N.  W. 
742. 

44.  State  7'.  Tighe,  27  Mont.  327, 
71  Pac.  3 ;  People  v.  Robertson,  67 
Cal.  646,  8  Pac.  600;  State  v.  Eaton. 
75  Mo.  586;  People  v.  Cunningham, 
6  Park.  Crim.  (N.  Y.)  398.  See 
also  Territory  v.  Thomason,  4  N. 
M.  154,  13  Pac.  223. 

45.  State  v.  Eaton,  75  Mo.  586; 
State  V.  McAfee,  148  Mo.  370,  50  S. 
W.  82;  State  V.  Martin,  24  N.  C.  (2 
Ired.  L.)  loi ;  State  v.  Baxter,  82 
N.  C.  602  (discretion  will  not  be 
interfered  with  except  in  a  clear 
case  of  abuse)  ;  Com.  v.  Karam- 
arkovic,  218  Pa.  St.  405,  67  Atl.  650; 
Hill  V.  Com.,  88  Va.  633,  14  S.  E. 
330,  29  Am.  St.  Rep.  744;  State  v. 
Morgan,  35  W.  Va.  260,  13  S.  E.  385. 

46.  Carlisle  v.  State,  73  Miss.  387, 
19  So.  207;  United  States  v.  Ben- 
nett,   17   Blatchf.   357,   24   Fed.   Cas. 
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indorsed  upon  the  indictment  or  information/^  The  prosecution 
has  never  been  required  to  do  any  more  than  have  the  witnesses  in 
court,  in  order  that  the  defendant  may,  if  he  wish,  examine  them 


No.  14,572;  Phillips  V.  State,  22  Tex. 
App.  139.  2  S.  W.  601,  (refusal  not 
error  where  it  does  not  appear  that 
the  testimony'  in  question  was  mater- 
ial). 

47.  England.  —  Reg.  t'.  Simmonds, 
I  Car.  &  P.  84,  II  E.  C.  L.  322; 
Reg.  V.  Whithead,  i  Car.  &  P.  67,  11 
E.   C.   L.  316. 

Florida.  —  Selph  v.  State,  22  Fla. 
537. 

Idaho.  —  State  v.  Ride,  7  Idaho 
762,  66  Pac.  87  (though  it  may  be 
the  duty  of  the  court  to  compel  the 
state  to  call  witnesses  whose  names 
appear  on  an  indictment,  a  refusal 
is  not  reversible  error  where  the  de- 
fendant could,  by  process,  compel 
the  attendance  of  the  witness  and 
call  him  before  the  jury  himself,  and 
where  it  does  not  appear  that  he 
made  any  such  effort). 

Illinois.  —  Carle  v.  People,  200  111. 
494,  66  N.  E.  32,  93  Am.  St.  Rep. 
208;  Bressler  v.  People,  3  N.  E. 
521;  s.  c,  117  111.  422,  8  N.  E.  62. 

Iowa.  — •  State  v.  Helm,  92  Iowa 
540,  61  N.  W.  246;  State  v.  Dillon, 
74  Iowa  653,  38  N.  VV.  525. 

Kansas.  —  State  v.  Campbell,  73 
Kan.  688,  85  Pac.  784,  9  L.  R.  A. 
(N.  S.)_  533. 

Louisiana.  —  State  r.  Forbes,  ill 
La.  473,  35  So.  710. 

Michigan.  —  People  v.  Quick,  18  N. 
W.  375;  People  v.  Henshaw,  52 
Mich.  564,  18  N.  W.  360;  People  v. 
Resh,  107  Mich.  251,  65  N.  W.  99 
(no  error  in  refusing  to  compel 
calling  of  witness  by  prosecution 
where  it  appeared  that  his  name  had 
been  placed  on  information  at  re- 
quest of  defendant  and  that  he  had 
subsequently  been  called  and  exam- 
ined by  him)  ;  People  v.  Berry,  107 
Mich.  256,  65  N.  W.  98  (refusal  to 
compel  calling  of  witness  no  error 
where  proof  of  the  fact  to  which 
he  was  to  testify  became  unneces- 
sary). See  People  7.'.  Baker,  112 
Mich.  211,  70  N.  W.  431;  People  v. 
Savant,  112  Mich.  297,  70  N.  W. 
576.  _ 

Minnesota.  —  State  f.  Shcltrev,  100 


INIinn.  107,  no  N.  W.  353;  State  v. 
Smith,  78  Minn.  362,  81  N.  W.  17. 

Mississippi.  —  Morrow  v.  State.  57 
Miss.  836. 

Montana.  —  State  v.  Russell.  13 
Mont.  164,  32  Pac.  854. 
•  Pennsylvania.  —  Com.  v.  Keller, 
191  Pa.  St.  122,  43  Atl.  198  (no  error 
in  refusing  to  compel  the  calling  of 
even  an  eye-witness,  his  name  ap- 
pearing on  the  indictment,  where  the 
prosecuting  attorney  had  stated  that 
he  had  called  all  eye-witnesses  and 
the  fact  that  other  witnesses  had 
testified  that  the  witness  in  question 
was  an  eye-witness  had  not  been 
called  to  the  court's  attention). 

Tc.ras.  —  Steele  v.  State,  1  Tex. 
142. 

Utah.  —  People  v.  Robinson,  6 
Utah  loi,  21  Pac.  403;  People  z\ 
Oliver,  4  Utah  460,  11  Pac.  612  (no 
error  in  refusing  to  compel  produc- 
tion of  absent  witness  whose  name 
appears  on  an  indictment,  or  dis- 
missal of  prosecution  where  other 
witnesses  testified  to  material  facts). 

Virginia.  —  Clark  v.  Com.,  90  Va. 
360,   18  S.   E.  440. 

West  Virginia.  —  State  v.  Cain. 
20  W.  Va.  679. 

Wyoming.  —  Johnson  v.  State,  8 
Wyo.  494,   58  Pac.  761. 

But  see  United  States  v.  Dowden, 
I  Hayw.  &  H.  145,  25  Fed.  Cas.  No. 
14,990a,  holding  that  the  district  at- 
torney should  have  every  witness 
whose  name  is  on  the  back  of  an  in- 
dictment examined,  if  he  is  a  mate- 
rial  witness,   not   otherwise. 

Practice  of  Calling  Witnesses  In- 
dorsed on  Indictment  Rule  of  Pro- 
fessional  Behavior During   the 

early  part  of  the  last  century  the 
custom  grew  up  of  calling  all  the 
witnesses  the  names  of  whom  the 
statute  required  to  be  endorsed  upon 
the  indictment  as  having  testified 
before  the  grand  jury.  This  in- 
dorsement was  required  as  a  matter 
of  fairness,  in  order  to  give  the 
accused  notice  of  the  witnesses  who 
had  appeared  against  him.  But  the 
practice  was  merely  a  rule  of  profes- 
sional behavior,  and  was  never  rec- 
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as  his  own.^^  But  those  witnesses  whose  names  appear  on  the  in- 
dictment or  information  who  were  present  at  the  transaction  under 
consideration,  or  who  can  give  direct  evidence  on  any  material 
branch  of  it,  should  alwaj's  be  called,*^  unless,  possibly,  where  too 
numerous.^'' 

3,  Eye-Witnesses  to  the  Offense.  —  A.  English  Rule.  —  In  Eng- 
land it  is  held  that  every  eye-witness  to  a  transaction  ought  to  be 
called,  and,  even  if  they  give  different  accounts,  it  is  fit  that  the 
jury  should  hear  their  evidence  so  as  to  draw  their  own  conclusions 
as  to  the  truth  of  the  matter.^^ 

B.  Modified  RulL.  —  The  English  rule  in  a  modified  form  has 
been  adopted  in  the  American  states,  and  according  to  this  no  duty 
rests  upon  the  prosecution  in  a  criminal  case  to  produce  and  swear 
as  witnesses  for  the  state  all  the  eye-witnesses  to  the  transaction, 
where  the  testimony  of  the  witnesses  called,  or  some  of  them,  is 
direct  and  positive,  and  apparently  covers  the  entire  transaction. ^^ 


ognized  as  a  rule  of  law.  State  v. 
Sheltrey,   lOO  Minn.  107,  no  N.  W. 

Discretionary  To  Allow  Comment 
on  Failure  To  Call. —  The  state  is 
not  required  to  call  all  the  persons 
whose  names  are  indorsed  upon  an 
indictment.  If  not  called  by  the 
state,  the  witness  may  be  called  by 
the  defendant,  and  the  failure  of 
either  party  to  call  the  witness  may, 
in  the  discretion  of  the  court,  be 
commented  upon  by  either  counsel 
before  the  jury.  State  v.  Sheltrey, 
100  Minn.  107,  no  N.  W.  353. 

Waiver Where     the     defendant 

examines  a  witness  marked  upon  the 
indictment,  he  thereby  waives  any 
right  that  he  may  have  to  compel 
the  state  to  call  the  same  witness. 
Morrow  v.  State,  57  Misc.  836. 

48.  England.  —  Reg.  v.  Wood- 
head,  2  Car.  &  K.  520,  ,61  E.  C.  L. 
519;  Reg.  V.  Bull,  9  Car.  &  P.  22, 
38  E.  C.  L.  19;  Rex  V.  Bodle,  6  Car. 
&  P.  186,  25  E.  C.  L.  347;  Reg.  V. 
Vincent,  9  Car.  &  P.  91,  38  E.  C.  L. 
48. 

Michigan.  —  People  v.  Deitz,  86 
Mich.  419,  49  N.  W.  296;  People  v. 
Hughes,  n6  Mich.  80,  74  N.  W. 
309;   Wellar  v.  People,  30  Mich.   16. 

Minnesota.  —  State  v.  Sheltrey,  100 
Minn.  107,  no  N.  W.  353,  citing  i 
Arch.  Crim.  Pr.  &  PI.  503 ;  Roscoe 
Crim.  Ev.  128. 

49,  Wellar  v.  People,  30  Mich.  16. 
In    People    v.    Gordon,    40    Mich. 

716,  which    was    a    prosecution    for 
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burglary,  the  prosecution  had  in 
court  a  witness  named  on  the  infor- 
mation, convicted  of  the  same 
charge,  who  was  in  the  custody  of 
the  law  and  who  must  necessarily 
have  known  the  facts.  It  was  held 
that  their  suppression  of  this  posi- 
tive testimony  which  they  were  on 
every  consideration  of  justice  bound 
to  produce,  entitled  the  prisoner  to 
every  inference  that  could  be  drawn 
from  it. 

50.  Wellar  v.  People,  30  Mich. 
16. 

No  error  in  refusing  to  compel 
the  calling  of  even  an  eyewitness 
whose  name  appears  on  an  indict- 
ment where  sixteen  witnesses  of  the 
same  character  had  already  been  ex- 
amined. Com.  V.  Keller,  191  Pa.  St. 
122,  43  Atl.  198. 

51.  Reg.  V.  Holden,  8  Car.  &  P. 
606,  34  E.  C.  L.  547;  Reg.  V.  Bull, 
9  Car.  &  P.  22,  38  E.  C.  L..  19; 
Reg.  V.  Chapman,  8  Car.  &  P.  558, 
34  E.  C.  L.  523. 

In  England  the  rule  was  estab- 
lished at  a  time  when  the  right  of 
persons  accused  of  crime  to  be  rep- 
resented by  counsel  was  denied,  or 
greatly  abridged,  and  hence  the  rule 
found  greater  support  in  justice  and 
necessity  than  at  present.  State  v. 
McGahey,  3  N.  D.  293,  55  N.  W.  753- 

52.  Arizona.  —  Halderman  v. 
Territory,  7  Ariz.  120,  60  Pac.  876. 

California.  —  People  v.  Robertson, 
67  Cal.  646,  8  Pac.  600. 
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If,  however,  the  testimony  mtroduced  relates  expressly  or  by  im- 
plication to  but  a  part  of  the  res  gestae  or  whole  transaction,  and 
if  it  appears  that  the  evidence  of  the  rest  of  the  transaction  is  at- 
tainable, the  court  may  properly  require  its  production.^^ 


Florida.  —  Selph  z:   State,  22   Fla. 

537- 

Indiana.  —  Winsett  v.  State,  57 
Ind.  26;  Keller  v.  State,  123  Ind. 
no,  23  N.  E.  1 138,  18  Am.  St.  Rep. 
318. 

loiva.  —  State  v.  Hudson,  no 
Iowa  663,  80  N.  W.  232;  State  v. 
Middleham,  62  Iowa  150,  17  N.  W. 
446. 

Michigan.  —  People  v.  'Wright,  90 
Mich.  362,  51  N.  W.  517;  People  v. 
Harris,  95  Mich.  87,  54  N.  W.  648; 
People  V.  Kindra,  102  Mich.  147,  60 
N.  W.  458;  Thomas  v.  People,  39 
Mich.  309 ;  Bonker  v.  People,  _  37 
Mich.  4;  People  v.  Marrs,  125  Mich. 
376,  84  N.  W.  284;  People  v.  Mc- 
Arron,  121  Mich,  i,  79  N.  W.  944. 

Minnesota.  —  State  v.  Sheltrey, 
100  Minn.  107.  no  N.  W.  353;  State 
V.  Smith.  78  Minn.  362,  81  N.  W.  17. 

Mississippi.  —  Hale  v.  State,  72 
Miss.   140,  16  So.  387. 

Missouri.  —  State  v.  Johnson,  76 
Mo.  121 ;  State  v.  David,  131  Mo.  380, 
33  S.  W.  28;  State  V.  Harlan,  130 
Mo.  381,  2,'^  S.  W.  997;  State  v. 
Eaton,  75  ]Mo.  586. 

Netv  Yorli.  —  People  v.  Fitzpat- 
rick,  5  Park.  Crim.  26.  See  also 
People  V.  Wiggins,  92  N.  Y.  656. 

North  Dakota.  — Stzte  v.  McGa- 
hey,  3  N.  D.  293,  55  N.  W.  753. 

Pennsylvania.  —  Com.  v.  Keller, 
191  Pa.  St.  122,  43  Atl.  198;  Com. 
v.  Rhoads,  23  Pa.  Super.  512. 

South  Carolina.  —  State  v.  Clark, 
4  Strobh.  L.  3n. 

South  Dakota.  —  State  v.  Kape- 
lino,  20  S.  D.  591,  108  N.  W.  335. 

Texas.  —  Lord  v.  State  (Tex. 
Crim.),  113  S.  W.  762;  Freeman  v. 
State,  46  Tex.  Crim.  318,  81  S.  W. 
953;  Thompson  v.  State  (Tex. 
Crim.),  89  S.  W.  1081 ;  Jack- 
son V.  State  (Tex.  Crim.) 
24  S.  W.  896 ;  A 1  a  n  i  s  v. 
State  (Tex.  Crim.),  81  S.  W.  709; 
Robinson  v.  State  (Tex.  Crim.),  57 
S.  W.  8n;  Wheeler  v.  State  (Tex. 
App.),  5  S.  W.  160;  McCandless  v. 
State,  42  Tex.  Crim.  655,  62  S.  W. 
745;  McGrew  v.  State  (Tex.  Crhn.), 


49  S.  W.  226;  Mayes  v.  State,  33 
Tex.  Crim.  2^,  24  S.  W.  421 ;  Gib- 
son V.  State,  23  Tex.  App.  414,  5  S. 
W.  314;  Williford  v.  Stale,  36  Tex. 
Crim.  414,  2,7   S.  W.  761. 

Virginia.  —  Clark  v.  Com.,  90  Va. 
360,   18  S.  E.  440. 

Washington.  —  State  v.  Payne,  10 
Wash.  545,  39  Pac.  157. 

West  Virginia.  —  State  v.  Cain, 
20  W.  Va.  679. 

W  y  o  m  i  n  g.  —  Ross  v.  State,  8 
Wyo.  351,  57  Pac.  924. 

Prosecuting  Officer's  Discretion. 
As  to  whether  all  the  eye-witnesses 
to  a  transaction  should  be  called  to 
testify  it  has  been  held  that  this  is 
a  matter  which  prosecuting  officers 
acting  conscientiously  in  the  dis- 
charge of  their  duty  must  determine 
for  themselves.  State  v.  Stewart, 
117  La.  476,  41  So.  798;  State  v. 
]\Iartin,  24  N.  C.  (2  Ired.  L.)  loi ; 
State  V.  Morgan,  35  W.  Va.  260,  13 
S.  E.  385. 

53.  Michigan.  —  People  v.  Ger- 
maine,  lOi  Alich.  485,  60  N.  W.  44; 
People  z:  Swetland,  77  Mich.  53,  43 
N.  W.  779;  People  v.  Kenyon.  93 
Mich.  19,  52  N.  W.  1033;  Hurd  v. 
People,  25  Mich.  405 ;  People  v. 
Kindra,  102  Mich.  147,  60  N.  W. 
458;  People  V.  AlcCullough,  81  Mich. 
25,  45  N.  W.  515;  Maher  v.  People, 
ID  ]\iich.  212. 

Montana.  —  Territory  v.  Hanna,  5 
IVIont.  248,  5  Pac.  252. 

In  Thomas  v.  People,  39  Mich. 
309,  a  saloonist  fired  a  pistol 
through  his  door  in  trying  to  keep 
a  disorderly  crowd  out.  He  was 
charged  with  an  assault  with  intent 
to  kill.  His  son  and  another  were 
the  only  ones  in  the  saloon  when 
the  shot  was  fired.  The  stranger 
had  been  subpoenaed  and  called,  but 
did  not  respond.  The  court  said : 
"  No  effort  seems  then  to  have  been 
made  to  produce  him,  and  no  im- 
pediment in  doing  so  is  shown.  The 
prosecution  now  attempt  an  excuse 
for  this  failure  by  saying  that  he 
was  only  one  of  several  witnesses  of 
the  transaction,  so  that  his  testimony 
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C.  Court's  Discretion.  —  There  is  some  authority  holding  that 
it  is  discretionary  with  the  trial  court  whether  the  state  shall  be 
required  to  call  to  the  stand  all  of  the  eye-witnesses.^* 

D.  Where  Evidence  Is  Circumstantial.  —  Where  the  evi- 
dence adduced  by  the  prosecution  in  a  criminal  case  is  entirely  cir- 
cumstantial and  it  appears  that  there  were  eye-witnesses  to  the 
transaction  under  consideration,  it  is  reversible  error  to  refuse  to 
compel  the  prosecution  to  call  and  examine  such  witnesses.^^ 

4.  Witnesses  Summoned  or  Present.  —  The  state  cannot  be  com- 
pelled to  call  all  its  witnesses  who  have  been  summoned  or  who  are 
present.  If  the  defendant  desires  the  testimony  of  such  witness, 
the  court  may,  at  the  defendant's  request,  order  him  to  remain,  or 
the  defendant  may  cause  him  to  be  subpoenaed  in  his  own  behalf.*" 

5.  Witnesses  Unfavorable  to  the  Prosecution.  —  A  prosecuting 
officer  should  not  for  the  purpose  of  obtaining  an  improper  convic- 
tion refuse  and  neglect  to  call  unfavorable  witnesses.  It  is  the  duty 
of  the  court,  in  case  of  any  attempt  of  the  prosecuting  officer  to 
prejudice  the  defendant  by  the  suppression  of  testimony,  to  require 


could  only  have  been  cumulative. 
The  excuse,  under  the  circumstances 
of  the  case,  is  not  sufficient.  Be- 
sides the  actors  in  the  affray,  Mc- 
Cacklin  was  the  only  person  who 
appears  to  have  been  in  a  position 
to  see  what  took  place  inside  the  sa- 
loon, and  presumptively  he  could 
have  given  evidence  of  liigh  impor- 
tance. In  some  particulars  his  evi- 
dence, in  all  probability,  would  have 
stood  alone." 

In  People  v.  Deitz,  86  Mich.  419, 
49  N.  W.  296,  which  was  an  as- 
sault with  intent  to  do  gre?t  bodily 
harm,  there  were  four  persons  en- 
gaged in  the  affray  —  two  on  each 
side.  The  prosecutor  called  the 
two  on  one  side.  The  court  refused 
to  require  the  prosecution  to  swear 
the  other  party  to  the  affray,  not  on 
trial,  and  who  was  present  in  court, 
and  also  refused  to  require  the  pros- 
ecution to  produce  three  women  who 
witnessed  the  difficulty  from  a  porch 
of  a  house  thirty-five  rods  distant, 
and  who  were  sworn  on  the  prelim- 
inary examination.  The  case  was 
reversed  and  the  court  said :  "  We 
think  the  better  rule  is  that  it  is  in- 
cumbent on  the  prosecution  not  only 
to  have  the  witnesses  present  in 
court,  but  to  have  them  sworn  in 
behalf  of  the  people,  and  he  may 
then  examine  them  much  or  little, 
as    he    chooses.     It    affords    tlie    de- 


fense an  opportunity  to  cross-exam- 
ine without  prejudicing  their  case  by 
the  bias  of  the  witness,  if  he  should 
have  any." 

54.  Wheeler  v.  State  (Tex. 
App.),  5  S.  W.  160;  State  v.  Payne, 
10  \Vash.  545,  39  Pac.  157;  Territory 
V.  Hanna,  5  Mont.  248,  5  Pac.  252; 
State  V.  Tighe,  27  Mont.  327,  71  Pac. 
3;  Com.  V.  Keller,  191  Pa.  St.  122, 
43   Atl.    198. 

55.  Thompson  z'.  State,  30  Tex. 
App.  325,  17  S.  W.  448;  Donaldson 
V.  Com.,  95   Pa.  St.  21. 

See  also  State  v.  Metcalf,  17 
Mont.  417,  43  Pac.  182,  holding  that 
where  in  a  prosecution  for  homicide 
the  evidence  relied  on  is  entirely  cir- 
cumstantial, it  is  error  for  the  state 
to  fail  to  call  a  witness  who  though 
not  an  eye-witness  was  near  enough 
to  hear  a  conversation  between  de- 
fendant and  deceased  immediately 
preceding   the    transaction. 

56.  Florida.  —  Selph  v.  State,  22 
Fla^   537- 

Kansas.  —  State  v.  Campbell,  73 
Kan.  688,  85  Pac.  784,  9  L.  R.  A. 
(N.   S.)    533. 

Michigan.  —  Thomas  v.  People,  39 
Mich.  309. 

Missouri.  —  State  v.  Billings,  140 
Mo.  193,  41  S.  W.  778. 

North  Carolina.  —  State  v.  Lucas, 
124  N.  C.  825,  32  S.  E.  962. 

Texas.  —  Williford     v.     State,     36 
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the  prosecution  to  call  such  witnesses."  But  where  no  prejudice 
results  to  a  defendant  there  is  no  error  in  the  court  s  refusing  to 
require  a  prosecutor  to  call  an  unfavorable  witness.^« 

6.  Accomplices. -There  is  no  rule  of  law  requiring  the  prose- 
cution to  call  accomplices  as  witnesses.  This  is  and  mtist  be  a  mat- 
ter restin-  in  the  sound  discretion  of  the  prosecutmg  officer. 

7  Compelling-  or  Permitting  Consultation  Between  Counsel  and 
Witness.-  Although  counsel  for  an  accused  is  generally  allowed 
to  consult  with  his  own  witnesses  .before  placing  them  on  the 
;?and-   and  the   district  attorney  with  the   state's   witnesses,  the 


Tex.  Crim.  4U.  37  S.  W.  761 ; 
Whitehead  7-.  State,  49  Tex.  Cnm. 
123,  90  S.  W.  876. 

Virginia.  — Gaines  v.  Com..  88  Va. 
682,  14  S.  E.  375 ;  Hill  V.  Com.,  88 
Va.  633,   14  S.   E.  330,  29  Am.   bt. 

Rep.   744- 

57.  People  v.  Etter.  81  Mich.  570, 
4:;  N  W  1 109;  State  V.  Stewart,  117 
La.  476,  41  So.  798 ;  Hurd  v.  People, 
25  Mich.  405.  See  also  Ross  v. 
State,  8  Wyo.  351.  57  Pac.  924; 
State  V.  Barrett,  33  Or.  194,  54  Pac. 

807. 

"  A  public  prosecutor  is  not  a 
plaintiff's  attorney,  but  a  sworn  mm- 
ister  of  justice,  as  much  bound  to 
protect  the  innocent  as  to  pursue  the 
guilty,  and  he  has  no  right  to  sup- 
press testimony.  The  fact  that  he 
is  compelled  to  call  these  witnesses, 
when  he  may  not  always  find  them 
disposed  to  frankness,  entitles  him, 
when  it  appears  necessary,  to  press 
them  with  searching  questions.  By 
tliis  means,  and  by  laying  all  the 
facts  before  the  jury,  they  are  quite 
as  likelv  to  get  at  the  truth  as  if 
he  were"  allowed  to  impeach  the  wit- 
nesses who  disappoint  him."  Wel- 
lar  v.  People,   ^o  Mich.  16. 

Calling  Defendant  Himself.  —  In 
Com.  V.  Pratt,  137  ^lass.  98,  "PO" 
the  question  as  to  whether  the  gov- 
ernment should  be  required,  on  the 
oft'er  and  request  of  defendant  to 
testify,  to  call  him  as  a  witness  to 
prove  his  own  signature,  the  court 
said:  "We  are  of  opinion  that  the 
government  had  the  right  to  pro- 
ceed in  the  proof  of  its  case  as  if 
the  defendant  could  not  be  a  wit- 
ness. It  could  not  compel  him  to 
testify.  He  was  'deemed  a  com- 
petent witness,'  '  at  his  own  request, 
but  not  otherwise.'     St.   1870,  c.  393. 


§  I.  Pub.  Sts.  c.  169,  §  18.  We  do 
not  think  the  method  in  which  the 
government  should  prove  its  case 
was  dependent  upon  his  option. 
The  purpose  of  the  statute  was  to 
grant  a  privilege  to  the  defendant, 
and  not,  at  his  election,  to  impose 
an  obligation  upon  the  government. 
The  defendant  had  the  full  benefit 
of  the  statute,  by  testifying  in  de- 
fense as  fully  as  he  saw  fit  upon 
all  parts  of  the  case." 

58.  Bozeman  v.  State,  34  Tex. 
Crim.  503.  31  S.  W.  389;  People  v. 
Goldberg,   39   ^lich.   545- 

The  refusal  of  the  state,  on  a  sec- 
ond trial,  to  call  certain  witnesses 
whose  testimony  on  a  former  trial 
had  been  impeached,  there  being 
many  other  reliable  witnesses  by 
which  the  same  facts  could  be 
proven,  is  not  a  suppression  of  evi- 
dence, nor  prejudicial  to  the  rights 
of  the  defendant.  Argabright  v. 
State,  62  Neb.  402,  87  N.  \N .  146.. 

59.  People  v.  Resh,  107  Mich. 
^51  65  N.  W.  99;  People  v.  McCul 
Tough,  81  Mich.  25,  45  N.  W.  515; 
People  V.  Considine,  105  Mich.  149. 
63  N  W.  196;  People  v.  Baker,  112 
^lich.  211,  70  N.  W.  431-  See  also 
Alanis  v.  State   (Tex.  Crim.),  81   S. 

60.  White  v.  State,  52  Miss.  216; 
Shaw  V.  State,  79  Miss.  21,  30  So. 
42;  Allen  V.  State,  61  Miss.  627. 

But  see  Hudson  v.  State,  137  Ala 
60,  34  So.  854,  where  it  appeared 
that  as  a  witness  for  defendant  was 
getting  in  the  witness  chair,  de- 
fendant's counsel  stated  that  he  had 
not  had  an  opportunity  to  talk  to 
the  witness,  and  asked  to  be  allowed 
to  speak  to  her  privately  before  ex- 
am.ining  her,  but  the  court  refused. 
It   was   held  that  this   was   a   matter 
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latter*'^  cannot  be  compelled  to  disclose  to  defendant  or  his  counsel 
what  facts  he  will  testify  to.'^^ 

8.  Compelling  Witness  To  Ascertain  Facts.  — It  has  been  said 
that  the  court  may  compel  a  witness  to  answer  a  proper  question, 
but  not  to  procure  information  necessary  to  answer  it;^^  thus  an 
expert  cannot  be  compelled  to  qualify  himself  to  give  an  opinion  f* 
but  if  after  so  doing  he  reduces  his  opinion  to  writing,  he  can  be 
compelled  to  refresh  his  recollection  by  referring  to  the  same.^^ 
However,  it  has  been  held  not  erroneous  to  direct  a  state's  witness 
to  retire  from  the  court  room  into  a  room  by  himself  for  the  pur- 
pose of  examining  certain  papers,  with  a  view  to  identifying  and 
explaining  them  in  his  evidence.^" 

IV.  CONFRONTATION  OF  WITNESSES. 

Confront.  —  Webster  defines  "confront"  as  follows:  "  (l)  To 
stand  facing  or  in  front  of;  to  face.  (2)  To  stand  in  direct  oppo- 
sition; to  oppose.  (3)  To  sit  face  to  face  for  examination  and 
discovery  of  the  truth;  to  sit  together  for  comparison;  to  com- 
pare."^' 

within  the  court's  discretion  and 
that  there  did  not  appear  to  have 
been  any  abuse  of  the  same. 

In  Hudson  v.  State,  44  Tex.  Crim. 
251,  70  S.  W.  764,  it  was  held  not 
an  abuse  of  discretion  to  refuse  de- 
fendant's counsel  an  allowance  of 
more  than  five  minutes  to  talk  with 
a  witness  where  it  appeared  that  the 
witness  had  been  in  town  when  the 
case  was  tried  for  a  week  before  the 
trial,  and  where  there  was  nothing 
to  indicate  that  she  failed  to  state 
anything  in  behalf  of  defendant  that 
she  had  stated  previously  to  his 
counsel  prior  to  going  upon  the 
stand. 

61.  Hatchell  v.  State,  47  Tex. 
Crim.  380,  84  S.  W.  234- 

62.  Cahn  v.  State,  27  Tex.  App. 
709,  II  S.  W.  723;  Withers  v. 
State,  23  Tex.  App.  396,  5  S.  W.  121. 

In  Creswell  v.  State.  14  Tex.  App. 
I,  the  court  said :  "  While  we  think 
that,  ordinarily,  it  would  be  proper 
and  just  to  afford  to  a  defendant 
the  opportunity  to  confer  with  the 
witnesses  in  the  case  about  their 
knowledge  of  the  facts,  and  that  it 
would  be  right  for  witnesses  to 
fully  state  to  the  defendant  or  his 
counsel  what  their  testimony  would 
be,  still,  we  know  of  no  rule  of  law 
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by  which  witnesses  can  be  com- 
pelled so  to  do." 

In  Wilkerson  v.  State  (Tex. 
Crim.),  57  S.  W.  956,  the  witness 
sought  to  be  interrogated  was  the 
principal  in  a  murder,  having  turned 
state's  evidence  in  this  _  prosecution 
which  was  brought  against  another 
charged  as  an  accomplice.  It  was 
held  not  error  to  refuse  to  compel 
the  principal  to  subm.it  to  an  inter- 
view with  defendant  and  his  coun- 
sel. This  decision  seems  to  have 
been  based  upon  the  narrow  ground 
that  the  principal  could  not  be  com- 
pelled to  speak  on  matters  which 
might  tend  to  incriminate  himself. 

63.  People  v.  Ching  Hing  Chang, 
74  Cal.   389,    16   Pac.  201. 

64.  Stevens  v.  Worcester,  ig6 
Mass.  45,  81  N.  E.  907;  Schofield  v. 
Little,  2  Ga.  App.  286,  58  S.  E.  666; 
Com.  V.  Cochran,  31  Pa.  Co.  Ct.  344. 
See  Barrus  v.  Phaneuf,  166  Mass. 
123,  44  N.  E.  141,  32  L.  R.  A.  619. 

65.  Stevens  v.  Worcester,  196 
Mass.  45,  81  N.  E.  907. 

66.  Kunde  v.  State,  22  Tex.  App. 

65,  3  S.  W.  325- 

67.  Confrontation     in     Criminal 

Law  has  been  defined  to  be  "  the 
act  of  setting  a  witness  face  to  face 
with  the  prisoner,  in  order  that  the 
latter    may    make   any   objection   he 
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1  Constitutional  Provisions. -- The  constitution  of  the  United 
Stales  a^fof  a  great  majority  of  the  states  of  the  Un.on  guarantee 
^"n^rimh^al  prosecutions  the  accu^d  shaU  enpy^  ngt 
to"  be  confronted  with  the  witnesses  agauist  hun.        in  some  juris 


has  to  the  witness,  or  that  the  wit- 
ness  may  identify  the  accused. 
Black,  Law.  Diet.  ."Confrontation  ;^_ 
Anderson,  Law.  Diet.  ''  Contront 
Bouvier's  Law  Diet.  (Rawles  Revi- 
sion)  "  Confrontation.' 

68  United  States.  —  The  consti- 
tution of  the  United  States  provides 
(amendments,  art.  6)  that  m  all 
criminal  prosecutions  the  accused 
shall  enjov  the  right  to  be  con- 
fronted with  the  witnesses  against 
him.  and  this  without  exception,  not 
if  they  can  be  produced,  nor  if  they 
be  within  the  jurisdiction,  but_  ao- 
solutely  and  on  all  occasions. 
United  States  v.  Angell,  ii  Fed.  34- 
yi/a/^ama.  —  Anderson  v.  State,  »9 
Ala.   12,  7   So.  429    (Const.,  art.   i, 

§7) 
Arkansas.  — Govt     v.     State,     52 

Ark.  28s.  12  S.  W.  564,  5  L-  R-  ^• 
8^2  (Const.,  art.  2,  §  10). 

California.  -  No  constitutional 
provision;  but  this  right  has  been 
conferred  by  statute  (Pen.  Code, 
§1102);  People  ^'.^  Bird,  132  Cal. 
261,  64  Pac.  259;  People  v  Plyler 
126  Cal.  379,  58  Pac.  904;  People  v. 
Gordon,  99  Cal.  227,  33   Pac.  90I; 

Georgia. -R^\ph  v.  State,  124  Ga 
81  5.:  S.  E.  298,  2  L.  R.  A.  (N  S.) 
5^  "(Const.,  art.  i.  §5;  Civ.  Code 
1895  §5702).  (This  provision  guar- 
antees that  witnesses  for  the  state 
shall  be  examined  in  the  presence  ot 
accused,  and  be  subject  to  cross-ex- 
amination). T.         1        T^^ 

///»to/^.  — Gillespie  t;.   People,   176 
111.  238,  52   N.  E.  250    (Const.,  art. 

^'  In^diana.  —  Butler  v.  State,  97  I"d. 
378   (Const.,  art.   i,  §  13) • 
•^jozva  —  State  v.   Collins,  32  Iowa 
36  (New  Const.,  art.  i.  §10). 

Kentucky.-BWl  of  Rights,  §11, 
affirms  the  right  of  a  person  ac- 
cused of  crime  to  meet  the  witnesses 
face  to  face.  "  Of  course  this  means 
the  witness  that  may  be  caUed  by 
the  state  against  him."  Adkins  v. 
Com.,  97  Ky.  539-  33  S.  W    948.     ^ 

LoM/^/ana.  —  State  v.  Kline,  109 
La.   603.   33    So.   618;    State   v.    Lee, 


50  La.  Ann.  9,  22  So.  954  (art.  8  of 

the  Const.)  ^     ,     •      r     t^t^ 

il/fljnr.  — State  v.  Frederic,  69  Ale. 
400  (Const.,  art.  i,  §6,  cl.  13)- 

AfiV/Hgan.- People  "^-  Goodrode, 
132  Mich.  542,  94  N.  W  14  (§  28, 
art  6.  Const,  provides  the  accused 
is  entitled  to  be  confronted  by  wit- 
nesses against  him.  Supplemented 
by  statute  (Comp.  Laws,  8  n,  79°, 
providing  that  he  shall  have  the 
right  to  meet  the  witnesses  face  to 

^^Mi'ssouri.  — State  v.  WiUiford.  iii 
Mo.  App.  668,  86  S.  W.  570  (Const., 
art.  2,  §22). 

Montana.  —  State  v.  Lee,  13  Mont. 
248,  33  Pac.  690  (Const.,  art.  3,  9  10, 
providing  that  accused  shall  have 
the  right  to  meet  the  witnesses  face 
to  face,  and  Crim.  Proc.  Act,  89, 
providing  that  accused  shall  be  en- 
titled to  be  confronted  with  the  wit- 
nesses against  him). 

Nczv  York.  —  People  v.  Welsh.  84 
N.  Y.  Supp.  703;  People  v.  Elliott, 
172  N  Y.  146,  64  N.  E.  837,  60  L. 
R  A  318,  affirming  66  App.  Div. 
179,  7^  N.  Y.  Supp.  279  (Code  Crim 
Proc. '§8,  subd.  3,  re-enacting  Bill 
of  Rights,  §  14)-  ^,.    , 

North  Carolina.  — State  v.  Mitch- 
ell, 119  N.  C.  784,  25  S.  E.  783,  1020 
(Const.,  art.  i,  §11,  provides  that 
in  all  criminal  prosecutions  every 
man  "has  the  right"  to  confront 
accusers      and     witnesses     face     to 

Oregon. —  State  v.  Bowker,  26 
Or  309,  38  Pac.  124;  State  v. 
Hinkle,  23  Or.  93,  54  Pac  155 
(Const.,  art.  i,  §  11). 

Pennsylvania.  — Com.  v.  Zorambo, 
205  Pa.  St.  109,  54  Atl.  716  (Dec- 
laration of  Rights,  art.  i,  §9)- 

Rhode  Island.  —  State  v.  Sheehan. 
28  R  I.  160,  66  Atl.  66;  State  t'. 
Waldron,  16  R.  I.  191.  H  Atl.  847 
(Const,  art.  i,  §10). 

Tf.ra^.  -  Cline  v.  State,  36  Tex. 
Crim.  320,  36  S.  W.  1099,  37  S.  W. 
722.  61  Am.  St.  Rep.  850;  Porch  ^. 
State,  51  Tex.  Crim.  7,  99  S.  W. 
1 122    (Bill  of  Rights,  §  10). 
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dictions  it  is  held  that  an  accused  has  no  constitutional  right  to  be 


Utah.  —  State  v.  King,  24  Utah, 
482,  68  Pac.  418,  91  Am.  St.  Rep. 
808;  State  V.  INIortensen,  26  Utah 
312,  73  Pac.  562,  rehearing  denied, 
26  Utah  312,  73  Pac.  633  (Const., 
art.  I,  §  12). 

Washington.  —  State  v.  Gushing, 
17  Wash.  544.  50  Pac.  512  (Const., 
art.  I,  §22). 

Wisconsin.  —  Spencer  v.  State,  132 
Wis.  509,  112  N.  W.  462  (Const., 
art.  I,  §7). 

An  accused  has  a  right  to  be  con- 
fronted with  the  witness  against 
him  in  all  stages  of  the  accusation. 
The  privilege  is  inherent,  and  the 
right  to  demand  the  enjoyment  of 
proving  his  innocence  is  simul- 
taneous with  the  first  step  of  the 
prosecution.  United  States  v.  Al- 
meida, 2  Wheeler  Cr.  Cas.   (N.  Y.) 

576. 

Under  the  constitution  (art.  i, 
§  12)  and  the  statutes  of  Utah,  a 
person  accused  of  crime  has  a  right 
to  be  confronted  by  his  accusers  and 
witnesses  against  him  face  to  face ; 
and  he  cannot  be  denied  this  con- 
stitutional right  because  of  the 
youth,  incapacity,  or  unwilhngness 
of  his  accusers  to  meet  him  face  to 
face  in  the  presence  of  the  court  and 
jury;  and  an  order  of  the  trial  court 
to  permit  a  witness  to  turn  her  back 
to  the  accused,  and  directing  the  re- 
moval of  the  defendant  from  his 
counsel,  twenty-four  feet  away  from 
the  prosecuting  witness  testifying 
against  him,  so  far  that  the  defend- 
ant could  neither  see  nor  hear  the 
witness,  nor  see  the  jury  on  account 
of  the  distance  and  intervening  ob- 
stacles, denied  the  defendant  a  con- 
stitutional right  and  prevented  him 
from  having  a  fair  trial.  State  v. 
Mannion,  19  Utah  505,  57  Pac.  542, 
75  Am.   St.  Rep.  753- 

Refusal  of  Inspection  of  Re- 
freshing Memorandum The  ac- 
cused in  a  criminal  case  in  the 
courts  of  the  United  States  has  a 
right  to  be  confronted  by  the  wit- 
nesses against  him.  To  permit  the 
district  attorney  to  furnish  a  paper 
to  a  witness  and  allow  the  witness 
to  testify  from  and  by  that,  without 
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having  previously  exhibited  it  to  the 
defendant  on  his  demand,  is  practi- 
cally to  deny  him  the  right  of  being 
confronted  by  the  witnesses  against 
him,  and  tends  to  deprive  him  of 
full  opportunities  to  defend  himself. 
Morris  r.  United  States,  149  Fed. 
123,  80  C.   C.  A.   112. 

Admissions    of    Conspirator On 

a  trial  for  conspiracy  where  the  ob- 
ject of  the  alleged  conspiracy  had 
been  accomplished,  it  was  held  that 
the  admissions  of  a  co-conspirator, 
by  way  of  recital  to  past  facts,  were 
not  admissible  against  his  confeder- 
ate, under  Const.,  art.  i,  §  11,  pro- 
viding that  an  accused  shall  have 
the  right  to  meet  witnesses  against 
him  face  to  face.  State  v.  Hinkle, 
33   Or.   93,   54   Pac.    155. 

Contempt  Proceedings  under  the 
Code  of  Ohio  are  not  provisional 
remedies,  but  special  proceedings. 
§  5644  Rev.  Stat,  contemplates  a  trial 
on  such  evidence  as  is  competent  in 
ordinary  trials  before  the  court. 
The  party  accused  has  the  right  to 
meet  the  witnesses  for  the  prosecu- 
tion face  to  face,  and  the  oppoitu- 
nity  to  cross-examine ;  and  affidavits  . 
can  therefore  not  be  used.  Effinger 
V.  Ohio,   II  Ohio  C.  C.  389. 

Examination       on        Preliminary 

Hearing Constitutional    provisions 

not  applicable  on  preliminary  ex- 
amination. See  article  "  Examina- 
tion Before  Committing  Magis- 
trate," Vol.  V,  pp.  310,  311,  notes 
18-21. 

Grand  Jury.  — No  right  to  con- 
front witnesses  before.  See  article 
"  Grand  Jury,"  Vol.  VI,  p.  249, 
note  22. 

Coroner's  Inquest  as  to  right  of 
accused  to  be  present  before.  See 
article  "  Coroner's  Inquest,"  Vol. 
Ill,  p.  57.  notes  21-22. 

Dying  Declarations  are  not  ad- 
mitted under  any  exception  to  the 
rule,  but  are  held  admissible  because 
they  were  so  at  common  law,  and 
the  constitutional  declarations  do 
not  shut  them  out.  State  v.  Wal- 
dron,  16  R.  I.  191,  14  Atl.  847.  And 
see  article  "  Dying  Declarations," 
Vol.  IV,  pp.  919-921,  notes  8-10. 
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confronted  with  his  own  witnesses,®^  although  in  others  it  is  held 
expressly  to  the  contrary.^" 

This  Is  But  Declaratory  of  the  Ancient  Common  law  as  it  was  before 
certain  statutory  exceptions  were  created/^ 

A  Deaf  Defendant  should  be  allowed  such  opportunity  for  com- 
munication to  him  of  the  testimony  of  adverse  witnesses  by  the  sign 
language  employed  by  deaf  mutes,  or  by  writing,  or  in  some  other 
manner  which  would  be  reasonable  and  proper,  under  the  circum- 
stances, to  insure  him  a  full  and  fair  exercise  of  his  legal  rights.'- 

A  Dumb  Witness  may  be  allowed  to'  answer  questions  capable  of 
being  answered  by  yes  or  no  by  a  nod  or  shake  of  the  head  and 
other  questions  by  means  of  writing  without  violating  a  defendant's 
constitutional  rights." 


69.  Petty  v.  State,  4  Lea  (Tenn.) 
326 ;  State  v.  Lee,  50  La.  Ann.  9,  22 
So.  954. 

70.  Davis  v.  Com.,  25  Ky.  L.  Rep. 
1426,  77  S.  W.  iioi;  Taylor  v. 
Com.,  9  Ky.  L.  Rep.  316;  Adkins  v. 
Com.,   97   Ky.   539.  33    S.   W.  948. 

In  Virginia  the  provisions  of  the 
Bill  of  Rights  secure  to  one  ac- 
cused of  crime  a  fair  and  impartial 
trial,  and  to  that  end  safeguard  his 
right  "  to  call  for  evidence  in  his  fa- 
vor." (Const.  Va.,  art.  i,  §8,  p. 
CCX).  Under  this  requirement 
an  accused  in  a  "capital  or  criminal 
prosecution "  cannot  be  forced  into 
a  trial  in  the  absence  of  his  wit- 
nesses, upon  the  theory  that  they 
will  be  summoned  and  examined  if 
they  should  arrive  before  verdict, 
and,  if  not,  that  their  testimony  may 
be  made  the  basis  of  a  motion  for  a 
new  trial,  such  practice  violating 
both  the  letter  and  spirit  of  the  con- 
stitution. Cremeans  v.  Com.,  104 
Va.  860,  S2  S.  E.  362. 

71.  2  Hawk.  P.  C.  46,  ^23;  I 
Bishop  Cr.  Proc.  §  520 ;  i  Chitty 
Crim.  Law,  §  585. 

72.  In  Ralph  v.  State,  124  Ga. 
81,  52  S.  E.  298,  2  L.  R.  A.  (N.  S.) 
509,  the  court  said :  "  The  exact 
manner  in  which  this  result  should 
be  arrived  at  must  depend  upon  the 
circumstances  of  the  case,  and  to  a 
considerable  extent  be  left  to  the 
sound  discretion  of  the  court.  If 
there  is  no  official  stenographer,  the 
court  cannot  be  required  to  stop  the 
trial,  and  incur  the  expense  of  em- 
ploying one.  To  have  the  testimony 
of  each  witness  taken  down  steno- 
graphically,     and     then     arrest     the 


progress  of  the  trial  until  the  sten- 
ographer can  transcribe  his  notes, 
and  the  defendant  can  read  what 
had  thus  been  written,  would  be 
cumbersome.  Nor  will  the  court  be 
compelled  to  employ  a  typewriter 
for  that  purpose.  The  defendant 
knowing  of  his  infirmity,  should 
make  provision  for  his  own  assist- 
ance, and  not  require  the  court  to 
practically  destroy  an  orderly  trial. 
Whether  an  expert  operator  on  a 
typewriter  and  a  machine  were  ac- 
cessible, or  whether  the  use  of  such 
a  machine  in  the  court  house  dur- 
ing the  trial  would  interfere  with 
the  proper  conduct  of  the  business, 
were  matters  addressed  to  the  sound 
discretion  of  the  presiding  judge. 
He  allowed  the  counsel  for  the  ac- 
cused to  write  out  and  exhibit  to 
him  the  testimony.  It  does  not  ap- 
pear how  many  witnesses  testified, 
or  whether  this  was  a  matter  of 
slight  or  great  inconvenience ;  nor 
does  it  appear  that  the  accused  was 
not  fully  apprised  of  the  evidence 
introduced  against  him.  It  may  be 
inferred  from  the  judge's  note  that 
he  allowed  time  and  opportunity  for 
the  taking  down  and  exhibition  to 
the  accused  of  the  testimony,  and  it 
is  not  shown  that  any  harm  re- 
sulted from  the  method  adopted  by 
the  court." 

73.  R  o  b  e  r  s  o  n  t;.  State  (Tex. 
Crim.),  49  S.  W.  398,  which  was  a 
case  where  the  witness'  affliction 
was  due  to  injuries  received  at  de- 
fendant's hands. 

Interpreter —  Not  a  violation  of 
accused's  constitutional  rights  to  re- 
ceive evidence  through   an   interpre- 
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2.  Construction  of  Constitutional  Provisions.  —  A.  In  General. 
The  requirement  that  an  accused  shall  be  confronted  on  his  trial 
by  the  witnesses  against  him  has  reference  to  the  personal  presence 
of  the  witnesses  f*  so  that  accused  may  be  enabled  to  cross-examine 
them.'^^  The  words  "  to  be  confronted  "  do  not  necessarily  mean  a 
sitting  face  to  face  in  the  literal  sense/*' 

B.  Rule  as  to  Testimony  Concerning  Reputation. — Where 
testimony  as  to  reputation  is  adduced,  it  is  sufficient  that  the  ac- 
cused be  confronted  with  those  who  testify  as  to  the  existence  of 


ter.     See  article  "  Interpreter,"  Vol. 
VII,  p.  659,  note  29. 

74.  Loan  v.  Etzel,  62  Iowa  429, 
17  N.  W.  611;  State  V.  Mannion,  19 
Utah  505,  57  Pac.  542,  75  Am.  St. 
Rep.  753  (per  Bartch.  C.  J.)  ;  Sum- 
mons v.  State,  5  Ohio  St.  325 ;  Ralph 
7'.  State,  124  Ga.  81,  52  S.  E.  298, 
2  L.  R.  A.  (N.  S.)  509  (guaranteed 
under  Const.,  art.  i,  par.  5,  Civ. 
Code  1895,  §  5702,  that  witnesses 
should  be  examined  in  presence  of 
accused). 

In  Brown  v.  State,  '38  Tex.  483, 
the  court  said :  "  The  accused 
should  not  only  be  within  the  walls 
of  the  court  house,  but  he  should  be 
present  when  the  trial  is  conducted, 
that  he  may  see  and  be  seen,  hear 
and  be  heard,  under  such  regulations 
as  the  law  established." 

Representation  by  Counsel  Not 
Necessary.  —  In  Butler  v.  State,  83 
Ark.  272,  103  S.  W.  382,  it  was  con- 
tended that  the  testimony  of  certain 
absent  witnesses  was  not  competent 
because  the  defendant  was  not  rep- 
resented by  counsel  at  the  examin- 
ation before  the  justice  of  the  peace 
when  the  testimony  was  given. 
Held,  that  it  was  not  necessary,  in 
order  to  render  the  testimony  com- 
petent, that  the  defendant  should 
have  been  represented  by  counsel. 
The  law  does  not  provide  that  an 
accused  person  must  have  counsel  in 
a  preliminary  examination  before  a 
justice  of  the  peace  or  other  com- 
mitting court.  That  is  a  privilege 
which  he  may  or  may  not  take  ad- 
vantage of  as  he  chooses.  The  con- 
stitutional guaranty  that  he  shall 
have  an  opportunity  to  be  confronted 
with  the  witnesses  against  him  is 
fulfilled  by  his  presence  when  the 
testimony  is  given. 

75.  Wray  v.  State,  154  Ala.  36, 
45    So.   697    (defendant's    rights    in- 
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fringed  where,  although  permission 
was  granted  to  cross-examine  a 
state's  witness  dangerously  ill,  he 
was  denied  a  motion  to  strike  out 
the  witness'  testimony  in  chief,  since 
he  could  not  be  required  to  cross- 
examine  in  view  of  witness'  critical 
condition)  ;  Howser  v.  Com.,  51  Pa. 
St.  332 ;  Summons  v.  State,  5  Ohio 
St.  325 ;  Ralph  v.  State,  124  Ga.  8r, 
52  S.  E.  298,  2  L.  R.  A.  (N.  S.) 
509- 

In  Mattox  v.  United  States,  156 
U.  S.  237,  Justice  Brown,  referring 
to  the  provision  in  the  constitution 
of  the  United  States,  said:  "The 
primary  object  of  the  constitutional 
provision  in  question  was  to  prevent 
depositions  or  ex  parte  affidavits, 
such  as  were  sometimes  admitted  in 
civil  cases,  being  used  against  the 
prisoner  in  lieu  of  a  personal  ex- 
amination and  cross-examination  of 
the  witness,  in  which  the  accused 
has  an  opportunity,  not  only  of  test- 
ing the  recollection  and  sifting  the 
conscience  of  the  witness,  but  of 
compelling  him  to  stand  face  to  face 
with  the  jury,  in  order  that  they 
may  look  at  him,  and  judge  by  his 
demeanor  upon  the  stand  and  man- 
ner in  which  he  gives  his  testimony 
whether  he  is  worthy  of  belief." 

Cross-Examination  —  Not  I  m  - 
peaching  Character — In  Howser  v. 
Com.,  51  Pa.  St.  332,  it  was  con- 
tended that  the  constitutional  right 
to  confront  witnesses  would  be 
abridged  in  the  instance  of  witnesses 
taken  from  the  jury  box,  because 
their  truth  and  veracity  could  not 
be  attacked  without  damage  to  the 
attacking  party.  Held,  that  con- 
fronting witnesses  does  not  mean 
impeaching  their  character,  but 
means  cross-examination  in  the 
presence  of  the  accused. 

76.     State    v.    Mannion,    19    Utah 
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the  reputation,  the  latter  being  "  the  witnesses  against "  an  accused 
and  not  those  whose  utterances  create  the  reputation." 

C.  Application  for  Continuance.  —  The  right  of  an  accused 
to  be  confronted  with  the  witnesses  against  him  does  not  apply  to 
an  application  for  a  continuance.  The  constitutional  sections 
merely  relate  to  the  trial  of  the  guilt  or  innocence  of  the  accused.'^^ 

D.  Federal  Constitution  Not  Applicable  in  State  Courts. 
U.  S.  Const.,  Amend.  6,  which  provides  that  the  accused  in  all  crim- 
inal prosecutions  shall  enjoy  the  right  .to  be  confronted  by  the  wit- 
nesses against  him  is  not  applicable  to  prosecutions  in  state  courts.'^'' 

E.  Mutuality  oE  Right.  —  In  the  federal  courts  it  is  held  that 
not  only  has  an  accused  the  right  to  be  confronted  by  witnesses  ap- 
pearing against  him,  but  the  state  is  also  entitled  to  be  confronted 
bv  the  defendant's  witnesses. ^° 

'  3.  Statements  as  to  What  Absent  Witnesses  Would  Testify.  —  It 
is  a  deprivation  of  an  accused's  constitutional  right  to  be  confronted 
by  the  witnesses  against  him  for  the  court  to  permit  to  be  read  in 
evidence,  at  the  instance  of  the  state  and  against  the  defendant's 
objection,  a  written  showing  of  what  an  absent  witness  would 
prove,  if  present,  which  the  defendant  refuses  to  admit  for  the  pur- 
pose of  obtaining  a  trial.®^ 

And  In  Kentucky  and  Louisiana  statutes  have  been  enacted  and  have 
been  held  to  be  valid,  providing  that  the  state  may  coerce  a  trial 
by  making  an  admission  that,  if" the  witnesses  named  in  an  affidavit 
for  a  continuance  were  present  they  would  testify  to  the  truth  of 
the  statement  contained  therein.^^ 

KO^    K7   Pac.   542.   75   Am.    St.   Rep.  ler  v.  State,  97  Ind.  378;  People  v. 

753   (per  Bartch,  C.  J.)  Penhollow.    42    Hun    (N     Y.)    103. 

But    see    State   v.   Thomas.  64   N.  See  also   Barker  r.   People,  3  Cow. 

C.    74,  where    it    is    said:     "In    all  (N.  Y.)   686.  701.     But  see  Com.  v. 

criminal  prosecutions  every  man  has  Geary,  148  Pa.  St.  26,  23  Atl.  iiio; 

a   right   to   be   informed   of   the   ac-  People  v.  Williams,  35  Hun  (N.  Y.) 

cusation    against    him,    and    to    con-  516.                                          .        n 

front    the    accusers     and    witnesses  80.     United    States    v.    Angell,    11 

with    other    witnesses.     We    take    it  Fed.  34. 

that    the    word    'confront'    does    not  81.    Wills    v.    State,    73   Ala.    3b2. 

simply    secure    to    the    accused    the  See  also  Dominges  v.  State,  15  MibS. 

privilege   of   examining  witnesses   in  475,  45  Am.  Dec.  315,  holding  such 

his  behalf,  but  is  in  affirmance  of  the  action  not  allowed  except  in  extreme 

rule    of    the    common    law    that    in  instances. 

trial  by  jurv  the  witnesses  must  be  82.     State  v.  Lee,  50  La.  Ann.  9, 

present  befo're  the  jury  and  accused,  22  So.   954;   Davis  v.  Com.,  25   Ky. 

so    that    they    may    be    confronted;  L.   Rep.    1426.  77   S.  W.   iioi. 

that  is.  put  face  to  face."  In     Kentucky,     Bill     of     Rights, 

77.  State    v.    Waldron,    16    R.    I.  §11.   confirmed  the   right  of  a  per- 
191,   14  Atl.  847.  son   accused   of   crime    to    meet   the 

78.  Lipscomb    v.    State,    76   Miss.  witnesses  face  to  face.     By  the  code 
223.  25  So.   158.  of  1854  the  State  was  allowed  a  trial 

79."  People    7>.     Welsh,     88    App.  upon    admitting    as    true    the  facts 

Div.  65,  84  N.  Y.   Supp.  703;   State  stated    by    accused    that    he  could 

z:  Jones.  7   Nev.  408;   Ryan  v.   Peo-  prove     by     absent     witnesses.  This 

pie,  21   Colo.   T19,  40  Pac.  775;   But-  provision    having,    on    a     fair  trial, 

VoL  XIV 


580 


JVirXESSES. 


In  other  Jurisdictions  such  statements  may  be  admitted  for  the 
purpose  of  coercing  a  trial,  but  it  is  not  sufficient  that  the  state 
agree  that  the  absent  witness  would  testify  to  certain  facts  if  pres- 
ent;*^ such  an  agreement  must  also  constitute  an  admission  that 
the  facts  alleged  are  absolutely  true.^* 

4.  Introduction  of  Depositions  and  Ex  Parte  Affidavits. —  In 
civil  cases  there  is  no  constitutional  rule  requiring  witnesses  to  be 
produced  in  open  court;  in  equity  the  rule  was  that  all  testimony 
must  be  by  deposition;  but  in  criminal  cases,  on  the  other  hand, 
neither  depositions^^  or  ex  parte  affidavits'^  of  state's  witnesses 
taken  in  the  presence'^  or  absence^'  of  the  accused  can  be  introduced 
in  evidence  against  him.  But  when  a  defendant  having  been  con- 
victed of  a  crime  is  called  for  sentence  and  the  state's  attorney  reads 
affidavits  in  aggravation  of  the  crime  for  which  defendant  has  been 
convicted,  defendant  is  not  thereby  denied  his  constitutional  right 
to  confrontation  of  witnesses,  since  such  evidence  does  not  affect 


been  found  highly  detrimental,  if  not 
subversive  of  the  whole  Criminal 
Code,  was  by  the  amendment  of  1886 
abandoned  and  a  different  mode 
adopted  by  the  legislative  will.  This 
consists  in  only  requiring  the  state 
to  admit  that  the  absent  witnesses, 
if  present,  would  testify  as  claimed 
in  the  affidavit.  Held,  that  on  the 
face  of  the  acts  in  question,  neither 
of  them,  either  in  letter  or  spirit, 
violates  the  provisions  of  the  consti- 
tution. Adkins  v.  Com.,  97  Ky.  539. 
33  S.  W.  948.  ,       ^ 

83.  "  It  was  not  sufficient  that  the 
district  attorney  agreed  that  the 
witness  would  have  deposed  to  cer- 
tain facts,  if  present;  he  should 
have  admitted  the  truth  of  these 
facts,  absolutely.  It  was  the  right 
of  the  accused  to  have  his  witncbs 
orally  examined  in  court;  and  this 
right  could  not  be  frittered  away  by 
compelling  him  to  go  to  trial  in  their 
absence,  without  the  benefit  of  their 
testimony  upon  a  statement  of  what 
that  evidence  could  be,  subject  to 
impeachment."  People  v.  Diaz,  6 
Cal.  248. 

84.  Dominges  v.  State,  15  Miss. 
475.  45  Am.  Dec.  315;  People  v. 
Diaz,  6  Cal.  248.  But  see  note  82, 
next  preceding. 

85.  People  v.  Sligh,  48  Mich.  54, 
II  N.  W.  782;  Garza  v.  State,  43 
Tex.  Crim.  499,  66  S.  W.^  1098; 
Com.  V.  Zorambo,  205  Pa.  St.  109, 
54  Atl.  716;  People  v.  Restell,  3  Hill 

Vol.  XIV 


(N.  Y.)  289;  Anderson  v.  State,  89 
Ala.  12,  7  So.  429. 

But  see  State  v.  Harvey,  28  La. 
Ann.  IDS,  holding  that  where  an  ac- 
cused had  a  witness  "  face  to  face " 
on  the  preliminary  trial  and  had  the 
opportunity  to  cross-examine  him, 
his  constitutional  right  invoked  by 
him  was  not  violated  by  the  intro- 
duction, on  the  final  trial,  of  the 
deposition  of  such  witness,  where  it 
was  shown  that  the  witness  could 
not  be  produced. 

Forfeitures —  As  to  whether  ac- 
tions for,  are  criminal  in  character 
such  as  to  preclude  use  of  deposi- 
tions, see  article  "  Forfeitures,"  Vol. 
V,  p.  836,  note  4. 

Depositions  Taken  in  Preliminary 
Proceeding.  —  See  infra,  "  Testimony 
in    Prior    Judicial    Investigations." 

86.  Com.  V.  Zorambo,  205  Fa.  St. 
109,  54  Atl.  716. 

In  Wilburn  v.  State  (Tex.  Crim.), 
y7  S.  W.  3,  which  was  a  trial  for 
murder,  a  controversy  arose  over  oc- 
currences which  had  taken  place  in 
the  state  attorney's  office  between 
his  witnesses  and  himself.  It  was 
held  that  the  facts  could  not  be 
shown  by  ex  parte  affidavits;  the 
witnesses  themselves  should  have 
been  put  on  the  stand,  subject  to 
cross-examination. 

87.  State  v.  Chambers,  44  La. 
Ann.  603.  ID  So.  886.  But  see  State 
V.  Webb,  2  N.  C.    (i  Hayn.)    103. 

88.  State  v.  Webb,  2  N.  C.  U 
Hayn.)    103. 
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the  verdict  already  rendered  within  the  meaning  of  the  constitution 

In  Nevada  there  appears  to  be  no  constitutional  provision  whereby 
an  accused  may  demand  confrontation  of  witnesses,  and  therefore 
it  is  of  course  entirely  competent  for  the  state  to  make  provision, 
as  it  has  done,  that  in 'certain  cases  and  under  certain  circumstances, 
depositions  may  be  introduced  against  an  accused. 

?n  clrado  the  constitutional  section  granting  to  an  accused  the 
right  to  meet  the  witnesses  against  him  face  to  face  is  "Jimediately 
oflowed  by  a  provision  permitting  the  takmg  of  fepo^/tions  to  be 
used  upon  the  trial,  under  certain  definite  limitations. 

By  Accused's  Consent  in  some  jurisdictions,  depositions  of  st^^^^^^ 
witnesses  may  be  introduced  by  statutory  authority  without  yio- 
hling  constitutional  provisions  guaranteeing  right  to  confrontation 

°^57lSuction  of  Documentary  Evidence.  -  The  constitutional 
nrovision  that  an  accused  shall  have  a  right  to  be  confronted  with 
Sie  winsses  against  him  does  not  preclude  proof  of  facts  in  their 
nature  essentially  and  purelv  documentary;-  nor  does  such  pro- 
ves'onpreclude  the  introduction  of  documentary  evidence  to  estab- 
hshXeaf  facts,  as  would  be  admissible  under  the  rules  of  the 


89.  State  v.  Reader,  79  S.  C.  I39, 

6o  S.  E.  434-  ,,        ,^Q 

90.  State  v.  Jones,  7  Nev.  400. 

91.  "  These  provisions,  being  a 
part  of  the  same  instrument,  must 
be  construed  in  pari  materia,  and 
when  so  construed  no  doubt  can  be 
entertained  that  in  this  state,  at 
least,  there  is  constitutional  sanc- 
tion for  the  taking  of  a  deposition 
on  the  part  of  the  prosecution  and 
the  introduction  of  the  same  against 
the  accused  upon  final  trial,  under 
some  circumstances."  Ryan  v.  Peo- 
ple, 21  Colo.   119,  40  Pac.  775- 

92.  Anderson  v.  State,  89  Ala.  12, 
7  So.  429. 

Depositions  taken  dc  bene  esse, 
under  a  stipulation  between  the  dis- 
trict attorney  and  the  attorney  for 
defendant,  which  recited  that  the 
depositions  should  be  read  on  the 
trial  with  the  same  force  and  effect 
as  if  they  had  been  given  in  court 
on  the  trial  by  the  witnesses,  are  not 
open  to  the  objection  that  their  ad- 
mission would  deprive  defendant  of 
his  constitutional  right  to  be  con- 
fronted by  his  accusers.  People  v. 
Molins,  10  N.  Y.  Supp.  130. 

"The  statute  under  examination 
confers  upon  an  accused  person  a 
right  he  did  not  have  at  common 
law,  namely,  the  right  to  take  dep- 


ositions in  a  foreign  jurisdiction, 
and  confers  it  upon  condition  that 
he  shall  concede  a  like  privilege  to 
the  state.  No  right  is  taken  from 
him,  but  an  additional  one  is 
granted  him.  It  seems  clear  to  our 
minds  that  a  statute  conferring  a 
new  and  beneficial  privilege  upon  a 
defendant  cannot  be  deemed  uncon- 
stitutional because  it  annexes  to  the 
grant  a  condition  favorable  to  the 
state,  but  just  in  itself  and  not  op- 
pressive to  the  accused."  Butler  v. 
State,  97  Ind.  378.  ^       , 

93.  ////j!o/.f.  — Tucker  v.  People, 
122  111.  583,  13  N.  E.  809;  Sokel  V. 
People,  212  111.  238,  72  N.  E.  382. 

lotca.  —  State  v.  IMatlock,  70  Iowa 
229,  30  N.  W.  495- 

Michigan.  —  People  v.  Jones.  24 
Mich.  215;  People  v.  Dow,  64  Mich. 
717,  31  N.  W.  597.  8  Am.  St.  Rep. 
873;  People  V.  Goodrode,  132  Mich. 
542,  94  N.  W.  14. 

North  Carolina.  — State  v.  Dow- 
dy, 145  N.  C.  432,  58  S.  E.  1002; 
State  V.  Toler,  145  N.  C.  440,  58  S. 
E.  1005. 

Tennessee.  — Rtevts    v.    State,    7 

Coldw.  96. 

Texas.  — Tatterson  v.  State,  17 
Tex.  App.  102;  Rogers  v.  State,  11 
Tex.  App.  608. 
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common  law.^*  Thus,  record  proof  of  a  marriage  is  generally  held 
to  be  competent  and  admissible  in  a  prosecution  for  bigamy.®^  And 
in  various  other  criminal  proceedings  it  has  been  held  that  a  school 
census  containing  a  record  of  ages  of  children,'"'  a  notary's  certifi- 
cate showing  that  a  draft  was  protested  f'  a  comptroller's  certificate 
showing  a  tax  collector's  defalcations,^*  and  a  transcript  from  an 
auditor's  money  order  account  books,  were  admissible  in  evidence.®^ 
But  it  has  been  said  that  the  general  rule  allowing  introduction  of 
record  evidence  applies  only  to  facts  which  can  be  proved  in  no 
other  way  than  by  an  original,  or  properly  certified  copy,  and  espe- 
cially when  the  fact  to  be  proved  comes  up  collaterally.^ 

Contempt  Proceedings  although  criminal  or  quasi  criminal  in  their 
character  are  not  generally  held  to  be  of  themselves  criminal  actions 


94.  Rogers  r.  State,  ii  Tex.  App. 
608.  See  also  United  States  v.  Lid- 
die,  2  Wash.  C.  C.  205.  26  Fed.  Cas. 
No.  15,598;  United  States  v.  Ortega, 
4  Wash.  C.  C.  531,  27  Fed.  Cas.  No. 

15.971. 

95.  Tucker  v.  People,  122  111.  583, 
13  N.  E.  8og. 

In  Sokel  V.  People,  212  111.  238,  72 
N.  E.  382,  which  was  an  indictment 
for  bigamy,  the  question  arose  as  to 
the  admission  in  evidence  of  an  in- 
strument in  the  Hebrew  language, 
prepared  and  signed  by  two  wit- 
nesses as  a  part  of  a  marriage  cere- 
mony in  Sabed,  Turkey.  The  evi- 
dence tended  to  show  that  the  mak- 
ing of  the  paper  was  a  part  of  a 
ceremonial  marriage  under  the  law 
where  the  marriage  took  place.  Its 
execution  as  a  part  of  the  ceremony 
was  duly  proved.  Held,  that  it  was 
was  admissible,  in  connection  with 
the  testimony,  as  a  part  of  the  cere- 
monial marriage,  and  this  not  in 
violation  of  constitutional  provision 
providing  for  meeting  of  witnesses 
face  to   face. 

Certified  Transcripts  of  Marriage 
Records  are  "  receivable  in  all  courts 
and  places  as  evidence  of  the  mar- 
riage, and  the  date  thereof.''  Code 
§2197.  The  law  makes  marriages  a 
matter  of  public  record,  and  the  rec- 
ord is  made  evidence  of  the  fact  of 
the  marriage.  There  is  no  reason 
why  this  provision  should  not  apply 
to  criminal  as  well  as  to  civil  cases. 
The  constitutional  provision  in  re- 
lation to  confrontation  of  witnesses 
has  no  reference  to  record  evidence. 
State  V.  Matlock,  70  Iowa  229,  30  N. 
W.   495- 
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But  see  People  v.  Lambert.  5 
Mich.  349,  72  Am.  Dec.  49,  holding 
that  a  certificate  of  marriage  from 
a  foreign  state  merely  signed  by  a 
minister,  while  it  may  avail  in  civil 
proceedings,  if  properly  supported, 
cannot  avail  in  criminal  trials,  where 
defendant  is  entitled  to  confront  the 
witnesses. 

96.  Mc  Anally  z:  State  (Tex. 
Crim.),  73  S.  W.  404. 

97.  May  v.  State,  15  Tex.  App. 
430. 

98.  Johns  V.  State,  55  Md.  350. 

99.  United  States  v.  Swan,  7  N, 
M.  306,  34  Pac.  533. 

1.  People  V.  Jones,  24  Mich.  215 ; 
State  V.  Reidel,  26  Iowa  430. 

And  so  it  was  held  in  People  v. 
Dow,  64  Mich.  717,  31  N.  W.  597, 
8  Am.  St.  Rep.  873,  a  criminal  case, 
that  an  official  record  of  the  weather 
as  kept  in  the  office  of  a  signal  offi- 
cer was  not  admissible  in  evidence 
without  the  presence  of  the  man 
who  made  the  observations  and  the 
record,  on  the  stand,  so  that  the  ac- 
curacy of  such  record  could  have 
been  inquired  into. 

And  in  People  T'.  Goodrode,  132 
Mich.  542,  94  N.  W.  14,  which  was 
a  prosecution  for  polygamy,  defend- 
ant's alleged  first  wife  testified  that 
at  the  time  of  the  performance  of 
the  ceremony  she  was  a  married 
woman,  having  been  married  to  an- 
other, whereupon  the  state  intro- 
duced a  certificate  from  the  clerk 
of  the  county  court  to  the  effect  that 
after  a  diligent  search  he  had  been 
unable  to  find  any  record  of  such 
marriage.     Held,  inadmissible  as 
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or  prosecutions,  and  so  in  such  proceedings  documentary  evidence 
is  generally  admissible  since  constitutional  provisions  in  relation  to 
confrontation  of  witnesses  do  not  apply. ^ 

6.  Testimony  in  Prior  Judicial  Investigations.  —  A.  Testimony 
OF  Absent  Witnesses.  —  In  many  cases  it  has  been  held  that  the 
constitutional  right  of  an  accused  to  be  confronted  v^ith  witnesses 
against  him  is  violated  by  permitting  a  deposition  or  statement  of 
an  absent  witness  taken  at  a  former  trial  or  preliminary  hearing  to 
be  read  at  the  final  trial,"*  especially  -so  where  it  appears  that  the 
witness'  absence  was  due  to  the  negligence  of  the  prosecution.* 
The  rule  is  otherwise,  however,  where  it  appears  that  the  witness 
was  absent  by  the  suggestion,  connivance  or  procurement  of  the 
accused.^  In  these  decisions  there  appears  to  have  been  no  distinc- 
tion made  between  those  cases  in  which  the  accused  was  given  an 
opportunity  on  a  preliminary  hearing  or  former  trial  of  confronting 
and  cross-examining  the  witness  and  those  in  which  no  such  occa- 
sion was  furnished.     In  a  few  of  them  it  distinctly  appeared  that 


violating    defendant's    constitutional 
rights. 

2.  O'Neil  V.  People,  113  111.  App. 
195;  State  V.  Mitchell,  3  S.  D.  223, 
52  N.  W.  1052.  But  see  Effinger  v. 
Ohio,   II   Ohio  C.  C.  389. 

3.  U  ni  t  e  d  S  t  at  e  s.  — Motes  v. 
United  States,  178  U.  S.  458;  United 
States  V.  Angell,  11   Fed.  34. 

Iowa.  —  State  v.  Collins,  32  Iowa 
36. 

Kansas.  —  State    v.    Woods,   71 
Kan.  658,  81  Pac.  184  (transcript  of  ' 
testimony    in    civil    action    inadmis- 
sible). 

Missouri.  —  State  v.  Houser,  26 
Mo.  431. 

Montana.  —  State  v.  Lee,  13 
Mont.  248,  33  Pac.  690  (in  absence 
of  prosecuting  witness,  committing 
magistrate  not  allowed  to  testify  as 
to  former's  evidence  on  preliminary 
hearing  in  view  of  Const.,  art.  3, 
§  16,  and  Crim.  Proc.  Act,  §  9,  pro- 
viding for  confrontation  of  wit- 
nesses). 

In  Kirby  v.  United  States,  174  U. 
S.  47,  which  was  a  prosecution  for 
receiving  stolen  postage  stamps  from 
three  persons  named,  it  appealed 
that  in  the  district  court,  the  judg- 
ment convicting  the  said  three  per- 
sons of  stealing  the  said  stamps  had 
been  ;  -^eived  in  evidence  against  the 
accused,  xler  the  provision  in  the 
Act  of  l\l,  -h  3,  1875,  c.  144,  §2, 
that  such  ju  --ent  "  shall  be  con- 
clusive   evidence     against    said    re- 


ceiver, that  the  property  of  the  Unit- 
ed States  therein  described  has  been 
embezzled,  stolen  or  purlomed." 
Held,  that  such  provision  was  in  vio- 
lation of  the  Sixth  Amendment  of 
the  constitution  of  the  United  States, 
which  provides  that  "  in  all  criminal 
prosecutions  the  accused  shall  .  . 
be  confronted  with  the  witnesses 
against  him.'' 

4.  Motes  V.  United  States,  178  U. 
S.  458. 

5.  Motes  V.  United  States,  178  U. 
S.  458;  State  v.  Houser,  26  Mo.  431; 
Pittman  v.  State,  92  Ga.  480,  17  S. 
E.  856.  See  also  Reg.  v.  Scaibe,  i 
Den.  C.  C.  281,  17  Q.  B.  238,  5  Cox 
C.  C.  243. 

"  The  constitution  gives  the  ac- 
cused the  right  to  a  trial  at  which 
he  should  be  confronted  with  the 
witnesses  against ;  but  if  a  witness 
is  absent  by  his  own  wrongful  pro- 
curement, he  cannot  complain  if 
competent  evidence  is  admitted  to 
supply  the  place  of  that  which  he 
has  kept  away.  The  constitution 
does  not  guarantee  an  accused  person 
against  the  legitimate  consequences 
of  his  own  wrongful  acts.  It  grants 
him  the  privilege  of  being  confront- 
ed with  the  witnesses  against  him; 
but  if  he  voluntarily  keeps  the  wit- 
nesses away,  he  cannot  insist  on  his 
privilege.  If,  therefore,  when  absent 
by  his  procurement,  their  evidence 
is  supplied  in  some  lawful  way,  he  is 
in    no   condition    to   assert    that   his 
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the  accused  had  had  no  opportunity  of  confrontation  at  the  prior 
investigation.^ 

But  the  Great  Weight  of  Anthority  estabHshes  the  rule  that  the 
testimony  of  a  witness  who  was  examined  on  the  former  trial  of  a 
criminal  charge,  or  on  the  preliminary  examination  thereof,  an  op- 
portunity to  cross-examine  being  afforded  to  the  accused,  is  admis- 
sible on  the  subsequent  trial,  on  proof  that  the  witness  is  absent 
from  the  state,  either  permanently,  or  for  such  an  indefinite  time 
that  his  return  is  merely  contingent  or  conjectural,  or  on  proof  that 
the  witness  cannot  with  due  diligence  be  found  within  the  state ; 
and  this  is  not  in  violation  of  the  constitutional  right  of  an  accused 
to  be  confronted  by  the  witnesses  against  himj     It  is  generally 


constitutional  rights  have  been  vio- 
lated." Reynolds  v.  United  Slates, 
98  U.  S.  145- 

6.  Motes  V.  United  States,  178  U. 
S.  458;  United  States  v.  Angell,  li 
Fed.  34;  Kirby  v.  United  States,  174 
U.  S.  47;  State  V.  Woods,  71  Kan. 
658,  81    Pac.   184. 

7.  Arkansas.  —  Hurley  y.  State,  25 
Ark.  17;  Sneed  v.  State,  47  Ark. 
180,  I  S.  W.  68;  Vaughan  v.  State, 
58  Ark.  353,  24  S.  W.  885. 

California.  —  Under  Pen.  Code, 
5  686,  it  is  provided  that  in  criminal 
actions  defendant  is  entitled  "to  be 
confronted  with  the  witnesses 
against  him  in  the  presence  of  the 
court "  except  in  specified  instances 
when  the  testimony  of  a  witness 
taken  at  a  preliminary  examination, 
or  the  deposition  of  one  unable  to 
give  security  for  his  appearance, 
may,  under  certain  circumstances,  be 
read.  Under  this  statute,  which  has 
been  held  to  be  constitutional  (Peo- 
ple V.  Oiler,  66  Cal.  loi,  4  Pac. 
1066;  People  v.  Plyler,  126  Cal.  379, 
58  Pac.  904),  the  testimony  of  a 
stenographer  who  was  present  at  a 
preliminary  examination  and  heard 
the  testimony  of  a  witness  absent 
from  the  state  at  the  time  of  trial 
is  not  admissible  in  proof  thereof. 
People  V.  Gardner,  98  Cal.  127,  32 
Pac.  880.  Nor  is  the  transcript  of 
testimony  on  a  former  trial  admis- 
sible where  the  same  does  not  con- 
form to  the  requirement  of  a 
"  deposition  "  as  stated  above.  Peo- 
ple V.  Gordon,  99  Cal.  227,  33  Pac. 
901.  In  People  v.  Chung  Ah  Chue, 
57  Cal.  567,  it  is  held  that  the  word 
"  court "  as  used  in  the  statute  re- 
ferred to  above,  refers  to  the  court 
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in  which  the  action  is  being  tried, 
so  that  the  reporter's  notes  of  testi- 
mony given  on  a  former  trial  under 
an  indictment  for  the  same  offense, 
by  a  witness  out  of  the  state,  are 
not  admissible.  In  People  v.  Lee 
Fat,  54  Cal.  527,  it  was  held  that  re- 
ceiving in  evidence  a  stenographic 
report  of  evidence  given  at  a  prior 
trial  through  an  interpreter  was  a 
violation  of  defendant's  guaranteed 
right  to  confront  witnesses ;  the  in- 
terpreter himself  should  have  been 
called. 

Kansas.  —  State  v.  Nelson,  68 
Kan.  566,  75  Pac.  505 ;  State  v.  Har- 
mon, 70  Kan.  476,  78  Pac.  805  (one 
having  heard  testimony  of  absent 
witness  at  preliminary  hearing  al- 
lowed to  testify  as  to  substance  of 
same). 

Louisiana.  —  State  v.  Banks,  iii 
La.  22,  35  So.  370  (under  the  pres- 
ent, as  under  former  constitutions, 
the  right  guaranteed  to  the  accused  in 
a  criminal  prosecution,  to  be  confront- 
ed with  the  witnesses  against  him,  is 
accorded  if  he  is  so  confronted  upon 
his  preliminary  examination  or  at 
any  one  of  several  trials,  and  is  then 
afforded  an  opportunity  for  cross- 
examination,  and  he  is  not  entitled 
to  such  confronting  upon  a  multi- 
plicity of  hearings). 

Maine.  —  State  v.  Frederic,  69  Me. 
400  (certified  copy  of  witnesses'  tes- 
timony as  taken  by  official  court  re- 
porter admissible  to  prove  such  tes- 
timony, this  not  being  in  contra- 
vention of  const.,  art.  i,  §  6,  cl.  3. 
relating  to  confrontation  of  wit- 
nesses). 

Michigan.  —  People  v.  Case,  105 
Mich.    92.   62    N.    W.    1017    (people 
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held  that  the  testimony  of  a  witness  on  a  preliminary  hearing  cannot 
be  given  on  the  trial,  because  the  witness  is  too  ill  to  attend  at  that 
time,  this  being  held  to  be  a  violation  of  defendant's  constitutional 
rights.^ 

B.  Testimony  of  Deceased  Witnesses.  —  On  the  trial  of  a 
criminal  case,  the  testimony  of  a  witness  who  has  since  died,  given 
in  a  preliminary  hearing  or  in  a  former  trial  may  generally  be  given 
in  evidence  without  contravening  the  constitutional  provisions  re- 
(|uiring  that  one  accused  shall  be  confronted  by  the  witnesses 
against  him ;  such  requirement  being  satisfied  by  his  having  once 
been  so  confronted.® 


permitted  on  trial  to  interrogate 
witness  as  to  his  testimonj'  on  pre- 
liminary hearing,  accused  having  then 
been  confronted  by  such  witness). 

New  York.  —  People  v.  Fish,  125 
N.  Y.  136,  26  N.  E.  319;  People  v. 
Williams,   35    Hun    516. 

Pennsvlvania. — ^Com.  v.  Cleary, 
148  Pa.  "St.  26,  23  Atl.   mo. 

Tcvas.  —  Porch  v.  State,  51  Tex. 
Crim.  7,  99  S.  W.  1122;  Johnson  v. 
State,  I  Tex.  App.  333;  Black  v. 
State,  I  Tex.  App.  368;  Steagald  v. 
State,  22  Tex.  App.  464,  3  S.  W.  771 ; 
Sullivan  v.  State,  6  Tex.  App. 
319;  Cooper  V.  State.  7  Tex.  App. 
194 ;  Post  V.  State,  10  Tex.  App.  579 ; 
Garcia  v.  State,  12  Tex.  App. 
335 ;  Evans  v.  State,  12  Tex.  App. 
370;  Crowell  V.  State,  16  Tex. 
App.  57;  Kerry  z/.  State,  17  Tex.  App. 
178;  Parker  v.  State,  18  Tex.  Crim. 
72;  Conner  v.  State,  23  Tex.  App. 
378,  5  S.  W.  189;  Parker  v.  State, 
24  Tex.  App.  61 ;  McCollum  v.  State, 
29  Tex.  App.  162,  14  S.  W.  1020. 
Contra,  Cline  v.  State,  36  Tex.  Crim. 
320,  36  S.  W.  1099,  37  S.  W.  722,  61 
Am.  St.  Rep.  850  (Henderson,  J. 
dissoitiug). 

Utah.  —  State  v.  King,  24  Utah 
482,  68  Pac.  418,  91  Am.  St.  Rep. 
808. 

8.  State  V.  Staples,  47  N.  H.  113; 
People  V.  Bojorquez,  55  Cal.  463; 
Com.  V.  McKenna,  158  Mass.  207, 
33  N.  E.  389.  But  see  Spencer  v. 
State,  132  Wis.  509,  112  N.  W.  462. 

9.  United  States.  —  Mattox  v. 
United  States,   156  U.   S.  237. 

Idaho. — Territory  v.  Evans,  2 
Idaho  627,  23  Pac.  232.  _ 

loiva.  —  State  v.  Fitzgerald,  63 
Iowa  268,  19  N.  W.  202. 

Massachusetts.  —  Com.     v.     Rich- 


ards, 18  Pick.  434,  29  Am.  Dec.  6o8. 

Michigan.  —  People  v.  Dowdigan, 
67  Mich.  95,  38  N.  W.  920. 

Missouri.  —  State  v.  Mc  O'Blenis, 
24  Mo.  402,  69  Am.  Dec.  435 ;  State 
V.  Baker,  24  Mo.  437 ;  State  v.  Hous- 
er,  26  Mo.  431  (deposition  admissi- 
ble taken  before  examining  court  on 
proof  of  witness'  death)  ;  State  v. 
Harman,    27    Mo.    120. 

Nebraska.  —  Hair  v.  State,  16  Neb. 
601,  21    N.  W.  464. 

Nezv  York.  —  People  v.  Penhol- 
low,  42  Hun  103;  People  v.  Elliott, 
172  N.  Y.  146,  64  N.  E.  837,  60  L. 
R.  A.  318,  affirming,  16  App.  Div. 
179,   73   N.   Y.    Supp.   279. 

Ohio.  —  Deveaux  v.  Clemens,  17 
Ohio  C.  C.  33 ;  State  v.  Summons, 
I  Ohio  Dec.  381  (constitutional  right 
has  reference  to  personal  presence 
of  accused  and  does  not  apply  to 
subject-matter  of  evidence),  affirmed 
in  Summons  v.  State,  5  Ohio  St. 
325- 

Pennsylvania.  —  Com.  v.  Cleary, 
148  Pa.    St.   26.   23   Atl.    1 1 10. 

Tennessee.  —  Bostick  v.  State,  3 
Humph.  344;  Kendrick  v.  State,  10 
Humph.  479,  overruling  State  v. 
Atkins,   I   Overt.  229. 

Texas.  —  Porch  v.  State,  51  Tex. 
Crim.  7,  99  S.  W.  11 22;  Potts  v. 
State,  26  Tex.  App.  663,  14  S.  W. 
456;  Childers  v.  State,  30  Tex.  App. 
160,  16  S.  W.  903 ;  (in  this  case  the 
rule  stated  in  the  text  was  recog- 
nized, but  it  was  held  that  testi- 
mony taken  in  a  habeas  corpus  pro- 
ceeding was  not  examining  trial 
evidence)  ;  McGee  v.  State,  31  Tex. 
Crim.  71,  19  S.  W.  764;  Bennett  v. 
State,  32  Tex.  Crim.  216,  22  S.  W. 
684;  Ex  parte  Meyers.  33  Tex.  Crim. 
204,  26  S.  W.  196.     Contra,  Cline  v. 
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7.  Waiver. —  A.  In  General. — A  defendant  in  a  criminal  case 
may  waive  his  constitutional  right  to  confront  the  witnesses  against 
him/*^  or  those  who  are  called  by  him  and  give  testimony  in  his 


State,  36  Tex.  Crim.  320,  36  S.  W. 
1099,  37  S.  W.  722,  61  Am.  St.  Rep. 
850.     (Henderson,    J.,    dissenting). 

J7/a/i.  —  State  v.  King,  24  Utah 
482,  68  Pac.  418,  91  Am.  St.  Rep. 
808. 

Washington.  —  State  v.  Cushmg, 
17  Wash.  544,   50   Pac.   512. 

Wisconsin.  —  Jackson  v.  State,  81 
Wis.  127,  51   N.  W.  89. 

In  California  before  the  adoption 
of  the  codes  the  rule  above  stated 
was  sanctioned  and  employed.  Peo- 
ple V.  Murphy.  45  Cal.  137;  People 
V.  Devine,  46  Cal.  .46.  Upon  the 
adoption  of  the  codes,  it  was  provid- 
ed by  §  1870  of  the  Code  of  Civil 
Procedure  (subd.  8)  that  the  tes- 
timony of  a  deceased  witness  given 
in  a  former  action  between  the  same 
parties  relating  to  the  same  matter 
might  be  introduced ;  and,  as  the 
rules  of  evidence  in  civil  actions  are 
applicable  also  to  criminal  actions, 
except  as  otherwise  provided  in  the 
Code  (§1102  Pen.  Code),  the  same 
rule  obtains  unless  changed  by  posi- 
tive enactments.  Although  in  this 
state  there  is  no  constitutional  pro- 
vision in  relation  to  confrontation 
of  witnesses,  by  §686  of  the  Penal 
Code  a  restriction  is  placed  upon, 
and  a  narrowing  of,  this  common 
law  rule  of  evidence.  Under  the 
title  of  the  "  Rights  of  Defendant 
in  a  Criminal  Action,"  it  is  provided 
that  a  defendant  shall  have  the  right 
of  confrontation  of  witnesses  against 
him,  saving  in  those  cases  where  the 
charge  has  been  preliminarily  ex- 
amined by  a  committing  magistrate, 
the  testimony  taken  down  by  ques- 
tion and  answer  in  the  presence  of 
the  defendant,  who  either  in  person 
or  by  counsel  has  cross-examined, 
or  had  an  opportunity  to  cross-ex- 
amine, the  witness ;  or  when  the 
testimony  of  a  witness,  who  is  un- 
able to  give  security  for  his  appear- 
ance, has  been  taken  conditionally 
in  like  manner  in  the  presence  of 
the  defendant.  This  provision  de- 
prived the  prosecution  of  the  right 
which  it  had  theretofore  enjoyed 
of  introducing  against  a  defendant 
the  evidence  of  a  deceased  witness, 


unless  taken  before  a  committing 
magistrate,  or  by  deposition  in  the 
mode  described.  It  forbade  the  in- 
troduction of  the  testimony  of  a  de- 
ceased witness,  which  may  have 
been  given  upon  a  former  trial  of 
the  cause.  People  v.  Oiler,  66  Cal. 
loi,  4  Pac.  1066;  People  v.  Chin 
Hane,  108  Cal.  597,  41  Pac.  697; 
People  V.  Sierp,  116  Cal.  249,  48 
Pac.  88;  People  v.  Cady,  117  Cal. 
ID,  48  Pac.  908;  People  v.  Plyler, 
126  Cal.  379,  58  Pac.  904;  People  v. 
Bird,  132  Cal.  261,  64  Pac.  259. 
Contra,  Kean  v.  Com.,  73  Ky.  190, 
19  Am.  Rep.  63. 

10.  Alabama.  —  Rosenbaum  v. 
State,  33  Ala.  354  (deposition  of 
witness  taken  in  a  civil  suit  between 
defendant  and  prosecutor  may  be 
admitted). 

Arkansas.— WtWs  v.  State,  r6  S. 
W.  577  (a  state's  witness  being  too 
ill  to  testify,  prosecutor  offered  tes- 
timony taken  on  former  trial.  De- 
fendant insisted  that  statement  made 
before  committing  magistrate  be 
read,  whereupon  this  was  done,  and 
during  reading  defendant  objected 
but  stated  no  ground  therefor.  Held, 
constitutional  right  to  confrontation 
waived). 

California.  — Vto^U  v.  Bird,  132 
Cal.  261,  64  Pac.  259. 

////now.  —  Gillespie  v.  People,  176 
111.  238,  52  N.  E.  250. 

/oTt'fl.  —  State  V.  Olds,  106  Iowa 
no,  76  N.  W.  644;  State  v.  Poison, 
29  Iowa  133;  State  v.  Fooks,  65 
Iowa   196,   452,   21    N.   W.   561.   773- 

Louisiana.  — St2^ie^  v.  Hornsby,  8 
Rob.  554,  4^  Am.  Dec.  305- 

M;r/n>a«.  —  People  v.  Murray,  52 
Mich.  288,  17  N.  W.  843  (waiver  by 
admission  of  depositions  in  accord- 
ance with  voluntary  stipulations  of 
parties). 

Missouri.  —  State  v.  Walliford. 
Ill  Mo.  App.  668.  86  S.  W.  57o; 
State  V.  Wagner,  78  Mo.  644,  47  Am. 
Rep.    131. 

Montana.  —  United  States  v.  Sac- 
ramento, 2  Mont.  239,  25  Am.  Rep. 
742. 

Neiv  Mexico.  —  Ruiz  v.  Territory, 
10  N.  M.  T20,  61  Pac.  126. 
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favor,"  and  he  is  bound  by  the  express  terms  of  such  asieement 

B  Waiver  by  Absenting  One's  Seee  or  by  Failure  To  Ap- 
pear -Where  accused  in  a  criminal  case  voluntarily  absents  him- 
self after  the  beginning  of  the  trial,  he  thereby  waives  his  right  to 
confrontation  ofNvitnesses  -  And  in  misdemeanor  cases  he  may 
waive  his  rights  by  failure  to  appear/* 

V.  SEPARATION  AND  EXCLUSION  OF  WITNESSES. 

1  In  General.  —  In  the  trial  of  both  civil  and  criminal  cases  it 
is  a  rule  of  practice  for  the  presiding  judge,  of  his  own  motion, 


North  Carolina.  —  State  v  Mit- 
chell, 119  N.  C.  784,  25  S.  E.  783, 
1020.  ^      ,  ,  ^ 

Oregon.  —  State  v.  Bowker,  26  Or. 
309,  38  Pac.  124  (waiver  by  consent 
to  admission  of  deposition  of  states 
witness  taken  in  defendant's  pres- 
ence to  which  he  expressly  con- 
sented for  purpose  of  obtaining  a 
continuance). 

r^'.va^.  —  Odell  v.  State,  44  Tex. 
Crim.  307.  70  S.  W.  964;  Allen  v. 
State,  16  Tex.  App.  237. 

Utah  —  State  v.  Mortensen,  26 
Utah  312,  73  Pac.  562.  633,  rehear- 
ing denied,  26  Utah  312,  73  Pac  033. 

Wisconsin.  —  Williams  v.  State,  61 
Wis.  281,  21   N.  W.  56. 

11.  Taylor  v.  Com.,  9  Ky.  L. 
Rep.  316. 

12.  Gillespie  v.  People,  176  111. 
238,  52  N.  E.  250;  Weightman  v. 
People,  67  Barb.  (N.  Y.)  44;  State 
V.  Poison,  29  Iowa  133  (consent  to 
substitution  of  testimony  taken 
down  in  former  trial  based  on  same 
facts,  bind'ng)  ;  State  v.  Fooks,  65 
Iowa  196,  452,  21  N.  W.  561,  773; 
State  V.  Minard,  96  Iowa  267,  65  JSi. 

W.  147-  ^    TT^  t. 

In  State  v.  Mortensen,  26  Utah 
312,  73  Pac.  562,  633,  which  was  a 
prosecution  for  homicide,  it  appeared 
that  defendant  had  entered  into  a 
stipulation  in  open  court,  admittmg 
that  if  a  certain  witness  were  pres- 
ent he  would  testify  to  certain  facts, 
and  agreeing  that  it  should  be  re- 
ceived in  evidence.  Held,  that  sub- 
sequently he  could  not  contend  that 
the  admission  of  such  stipulation 
was  erroneous,  on  the  ground  that 
it  was  a  violation  of  defendant's 
constitutional  right  to  be  confronted 
with  adverse  witnesses,  since  such 
right  can  be  waived  and  the  terms 


of   such   waiver   are  binding  on   de- 
fendant, rr        r 

13.     Collier   v.   Com.,   22    Ky.    L. 
Rep.   1929,  62  S.  "W.  4-  ^  , ,, 

In  Arkansas  §  2213  Mansfield  s 
Digest,  which  provides  "  that  if  a 
defendant  on  trial  for  a  felony  escapes 
from  custody  after  his  trial  has 
commenced,  or,  if  on  trial,  shall  ab- 
sent himself  during  the  trial,  the 
trial  .  .  .  may  progress  to  a 
verdict,"  is  not  unconstitutional. 
The  guaranty  of  the  constitution 
(art  2,  §  10)  that  the  defendant 
shall  have  the  right  to  be  confronted 
by  witnesses  against  him  does  not 
give  him  the  right  to  abscond  as  the 
defendant  did  in  this  case,  and  then 
complain  of  his  own  absence.  Gore 
z>  State,  52  Ark.  285,  12  S.  W.  564. 
5  L.  R.  A.  832. 

14.  In  Shifiett  v.  Com.,  90  Va 
386,  18  S.  E.  838,  it  was  held 
that  where  defendants,  indicted 
jointly  for  a  misdemeanor,  had 
been  duly  summoned,  but  failed 
to  appear,  a  trial  and  sentence 
of  such  defendants  in  their  ab- 
sence was  not  a  violation  ^^  of  the 
constitutional  guaranty  that  "  the  ac- 
cused in  all  criminal  prosecutions 
hath  a  right  to  be  confronted  with 
the  witnesses  against  him." 

In  New  York,  defendant  appearing 
by  counsel  may  be  tried  for  a  mis- 
demeanor in  his  absence,  under  di- 
rect provisions  of  Code  Crirn. 
Proc.  §356,  notwithstanding  it  is 
provided  by  §8,  that  defendant  in 
criminal  cases  is  entitled  to  be  con- 
fronted with  witnesses  against  him 
since  this  provision  may  be  waived. 
People  V.  Welsh.  88  App.  Div.  65, 
84  N.  Y.  Supp.  703. 

15.  Wilson  V.  State,  52  Ala.  299; 
Ryan  v.  Couch,  66  Ala.  244;  Hey  v. 
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or  on  the  motion  or  suggestion  of  either  party ,^^  to  direct  that  wit- 
nesses shall  be  examined  out  of  the  hearing  of  each  other,  or  be 
"  put  under  the  rule  "  as  such  an  order  is  frequently  termed.^^ 

To  Effect  This  Object,  the  respective  parties  are  generally  required 
to  disclose  the  names  of  the  witnesses  intended,  and  then  the  wit- 
nesses are  simply  ordered  to  withdraw  from  the  court  room  and 
warned  not  to  return  until  called,  or,  as  is  sometimes  the  case,  they 
are  placed  under  the  charge  of  an  officer  of  the  court  to  be  kept  out 
of  hearing  in  the  jury  room  or  some  other  convenient  place,  and 
brought  into  court  when  and  as  they  may  be  severally  needed  for 
examination.^* 


Com.,  32  Gratt.  (Va.)  946,  34  Am. 
Rep.  799.  See  also  Hoover  v.  State, 
48  Neb.   184,  66  N.  W.  11 17. 

16.  United  States.  —  United 
States  V.  White,  5  Cranch  C.  C.  38, 
28  Fed.  Cas.  No.   16,675. 

Alabama.  —  McLean  v.  State,  16 
Ala.  672;  Wilson  v.  State,  52  Ala. 
299;   Ryan  v.   Couch,  66  Ala.  244. 

Georgia.  —  Johnson  v.  State,  14 
Ga.   55;    Bird  v.   State,   50   Ga.   585. 

Kentucky.  — •  Baker  v.  Com.,  106 
Ky.  212,  so  S.  W.  54. 

Massachusetts.  —  Com.  v.  Knapp, 
9  Pick.  496. 

Nebraska.  —  Maynard  v.  State,  81 
Neb.  301,  116  N.  W.  53. 

New  York.  —  People  v.  Duffy,  i 
Wheeler  Cr.  Cas.  123. 

North  Carolina.  —  State  v.  Spar- 
row, 7  N.  C.  487. 

Texas.  —  Welhousen  v.  State,  30 
Tex.  App.  623.  18  S.  W.  300;  Mc- 
Millan V.  State,  7  Tex.  App.   142. 

Virginia.  —  Hey  v.  Com.,  32  Gratt. 
946,   34  Am.   Rep.    799. 

Time  for  Motion — A  motion  to 
exclude  witnesses  must  be  made  at 
the  commencement  of  the  trial.  If 
made  after  some  of  an  opponent's 
witnesses  have  testified,  it  is  too 
late.  Pritchard  v.  Henderson,  3 
Penne.  (Del.)  128,  50  Atl.  217.  See 
also  People  v.  Hall,  48  Mich.  482,  12 
N.  W.  665. 

17.  Joice  V.  Alexander,  i  Cranch 
C.  C.  528,  13  Fed.  Cas.  No.  7,435; 
Patton  V.  Janney,  2  Cranch  C.  C.  71, 
18  Fed.  Cas.  No.  10,836;  Com.  v. 
Hersey,  2  Allen  (Mass.)  173;  Rooks 
V.  State,  65  Ga.  330;  Hey  v.  Com.. 
32  Gratt.  (Va.)  946,  34  Am.  Rep. 
799;  Johnson  v.  State.  2  Ind.  652, 
citing  Southey  v.  Nash,  7  Car.  &  P. 
(Eng.)  632. 
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Eule  Ancient  as  Trial  of  Susanna 
by  Daniel —  Thomas  v.  State,  27  Ga. 
287,  citing  Apocrypha,  History  of 
Susanna,   Sist  verse. 

Practice  Coeval  With  Judicature, 
having  long  been  administered  in 
the  British  Parliament,  and  the 
courts  of  both  England  and  Scot- 
land. Ryan  v.  Couch,  66  Ala.  744, 
citing  2  Best  on  Ev.,  §  636 ;  i 
Greenl.  on  Ev.,  §  432. 

Exclusion  Ordered  but  Not  Sepa- 
ration. —  In  United  States  v.  White, 
5  Cranch  C.  C.  38,  28  Fed.  Cas.  No. 
16,675,  it  was  held  that  the  court,  at 
the  suggestion  of  either  party,  will 
order  some  of  the  witnesses  to  be 
taken  out  of  court  and  kept  by  the 
marshal  while  other  witnesses  are 
under  examination,  but  will  not  or- 
der them  to  be  kept  apart  from 
each  other. 

Prosecution's  Witnesses  Separated 

From  Those  of  Defense Witnesses 

summoned  for  the  prosecution  may 
be  separated  from  those  summoned 
by  the  defense.  McMillan  v.  State, 
7  Tex.   App.   142. 

Witnesses  Not  Excluded  After 
Examination — United  States  v. 
Woods,  4  Cranch  C.  C.  484.  28  Fed. 
Cas.   No.    16.760. 

It  Is  a  Sufficient  Separation  if  the 
first  witness  sworn  is  separated  from 
the  others  after  his  examination, 
though  allowed  to  hear  the  opening 
of  the  case.  State  t'.  McElmurray, 
3  Strobh.  (S.  C.)  2,2,-  See  also 
Hughes  V.  State,  128  Ga.  19,  57  S. 
E.  236;  Wilson  V.  State,  52  Ala.  299; 
Lyman  t'.   State,  69  Ga.  404. 

18.  Crenshaw  v.  Gardner,  25  Ky. 
L.  Rep.  S06,  76  S.  W.  26,  Anony- 
mous, I  Hill  (S.  C.)  251;  Wel- 
housen  V.    State,   30  Tex.   App.   623. 


WITNESSES. 


589 


Instructions  to  Witness  Under  the  Rule.  —  What  instructions  should 
be  given  to  witnesses  under  the  rule  is  a  matter  within  the  discre- 
tion of  the  trial  court,  and  an  appellate  court  will  not  control  his 
discretion  unless  plainly  and  palpably  abused.^^ 

The  Manifest  Purpose  of  the  Rule  is  to  prevent  a  witness  who  has 
not  testified  from  hearing  the  testimony  of  other  witnesses  and  pos- 
sibly shaping  his  evidence  to  harmonize  with  theirs.^'* 

Purpose  Not  To  Deprive  Counsel  of  Access.  —  The  purpose  is  not  to 
deprive  counsel  of  access  to  witnesses  under  the  rule,^^  although  it 
has  been  held  that  an  attorney  should  not  be  allowed  a  conference 
with  witnesses  under  the  rule,  unless  in  the  presence  of  an  officer."- 

2.  Discretion  of  the  Court. —  The  exclusion  of  witnesses  is  a  mat- 
ter which  rests  in  the  sound  discretion  of  the  trial  court,  and  is  in- 
volved in  the  power  to  control  the  course  of  the  trial  in  such  a 


i8  S.  W.  300;  Jones  v.  State,  3  Tex. 
App.  150;  McMillan  v.  State,  7  Tex. 
App.  142  (within  discretion  of  court 
to  place  witnesses  under  rule  in  the 
custody  of  an  officer,  or  allow  them 
to  go  at  large)  ;  Hey  v.  Com.,  32 
Gratt.    (Va.)   946,  34  Am.   Rep.  799. 

Witnesses  Not  Prohibited  From 
Reading  Newspaper  Accounts. 
The  court  will  not  order  an  officer 
to  prohibit  witnesses  in  his  charge 
under  the  rule  from  reading  news- 
paper accounts  of  the  evidence  in 
the  case.  Com.  v.  Hersey,  2  Allen 
(Mass.)    173. 

Removing  Witnesses  From  Im- 
mediate Vicinity  of  Accused. 
There  is  no  presumption  that  the 
court  without  sufficient  justification 
required  witnesses,  through  relations 
of  the  prisoner,  to  leave  the  imme- 
diate vicinity  of  the  accused  during 
the  progress  of  the  trial ;  neither 
does  the  mere  fact  that  this  was 
done  in  an  unusual  manner  justify 
the  assumption  that  prejudice  there- 
by resulted.  Hoover  v.  State,  48 
Neb.  184,  66  N.  W.  11 17. 

19.  Broyles  v.  Prisock,  97  Ga. 
643,  25  S.  E.  398.  See  Loose  v. 
State,    120  Wis.    115,  97  N.   W.   526. 

Whether  excluded  witnesses  should 
be  instructed  not  to  converse  with 
other  persons  or  with  each  other 
are  questions  within  the  sound  dis- 
cretion of  the  trial  judge,  to  be  de- 
termined in  the  light  of  his  knowl- 
edge of  the  witnesses  and  of  the 
case.  His  discretion  will  not  be 
controlled  unless  manifestly  abused. 
Kelly  V.  State,  118  Ga.  329,  45  S. 
E.  413. 


Where  but  one  witness  had  testi- 
fied and  the  court  had  instructed 
other  witnesses  upon  an  adjourn- 
ment not  to  allow  any  witness  who 
had  testified  to  communicate  any- 
thing to  them  that  had  been  testi- 
fied to,  and  had  specially  instructed 
the  witness  who  had  testified  not  to 
say  anything  to  the  witnesses  in  ref- 
erence to  what  he  had  testified,  it 
was  not  error  to  restrict  the  instruc- 
tions within  these  limits  and  to  re- 
fuse a  requested  instruction  that  all 
the  witnesses  should  not  talk  among 
themselves  or  to  any  one  in  refer- 
ence to  the  case  during  adjourn- 
ment. Brojles  v.  Prisock,  97  Ga. 
643,  25  S.  E.  389. 

20.  Alabama.  —  Roberts  v.  State, 
122  Ala.  47,  25  So.  238;  State  v. 
Brookshire,  2  Ala.  303;  Ryan  v. 
Couch,  66  Ala.  244. 

Kentucky.  —  Joseph  v.  Com.,  30 
Ky.  L.  Rep.  638,  99  S.  W.  311. 

Missouri.  —  State  v.  Hopper,  71 
Mo.  425. 

South  Carolina.  —  Anonymous,  i 
Hill  251 ;  State  v.  McGraw,  35  S.  C. 
283,   14  S.   E.  630. 

T^.ra.r.  —  McMillan  v.  State,  7 
Tex.  App.  142 ;  Jones  v.  State,  3 
Tex.  App.  150. 

Virginia.  —  Hey  v.  Com.,  32  Gratt. 
946,  34  Am.  Rep.  799. 

21.  Jones  v.  State,  3  Tex.  App. 
150;  State  V.  McGraw,  35  S.  C. 
283,  14  S.  E.  630;  Bryan  v.  Com.,  17 
Ky.  L.  Rep.  96s,  22,  S.  W.  95;  Allen 
V.  State.  61  Miss.  627;  Williams  v. 
State,  35  Tex.  355. 

22.  Brown  v.  State,  3  Tex.  App. 
294. 
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manner  as  to  disclose  the  truth  and  promote  justice."^     In  the  ab- 
sence of  a  showing  of  an  abuse  of  discretion  or  prejudice  to  an 


23.  United  S  t  a  t  e  s.  — United 
States  V.  White,  5  Cranch  C.  C.  38, 
28  Fed.  Cas.  No.  16,675;  Bromber- 
ger  V.  United  States,  128  Fed.  346, 
63  C.  C.  A.  76. 

Arizona.  —  Territory  v.  Dooley,  3 
Ariz.  60,  78  Pac.  138. 

Alabama.  —  McClellan  v.  State, 
117  Ala.  140,  23  So.  653;  Wilson  v. 
State,  52  Ala.  299;  State  v.  Brook- 
shire,  2  Ala.  303;  McLean  v.  State, 
16  Ala.  672 ;  McGuff  v.  State,  88  Ala. 
147,  7  So.  35.  16  Am.  St.  Rep.  25; 
Barnes  v.  State,  88  Ala.  204,  7  So. 
38,   16  Am.   St.   Rep.   48. 

California.  —  People  v.  Oliver,  7 
Cal.  App.  601,  95  Pac.  172;  People 
V.  McCarty.  117  Cal.  65,  48  Pac.  984; 
People  V.  Sam  Lung,  70  Cal.  515, 
II  Pac.  673;  People  v.  Sprague.  53 
Cal.  491 ;  People  v.  Hong  Ah  Duck, 
61  Cal.  378;  People  v.  Garnett,  29 
Cal.   622. 

Colorado.  —  Kelly  v.  People,  17 
Colo.  130,  29  Pac.  805. 

Georgia. —  TdiWzy  v.  State,  58  S. 
E.  667;  Turbaville  v.  State,  58  Ga. 
545 ;  Bird  v.  State,  50  Ga.  585 ;  Kel- 
ly V.  State,  118  Ga.  329,  45  S.  E. 
413;  Thomas  v.  State,  27  Ga.  287; 
May  V.   State,   94   Ga.   y6,  20  S.   E. 

Illinois.  —  Errissman  v.  Errissman, 
25  111.  119;  Staver  &  Abbott  Mfg. 
Co.   V.   Coe,  49   111.  App.  426. 

Indiana.  —  Coolman  v.  State,  163 
Ind.  503,  72  N.  E.  568;  Johnson  v. 
State,  2  Ind.  652;  Sanders  v.  John- 
son, 6  Blackf.  50,  56  Am.  Dec.  564; 
Porter  v.  State,  2  Ind.  435;  Det- 
rick  V.  McGlone,  46  Ind.  291. 

Iowa.  —  State  v.  Worthen,  124 
Iowa  408,  100  N.  W.  330;  Jemmison 
V.  Gray,  29  Iowa  537;  Hubbel  v. 
Ream,   31    Iowa   289. 

Kansas.  —  Si2Li&  v.  Davis,  48  Kan. 
I,  28  Pac.  1092;  First  Nat.  Bank  v. 
Knoll,  7  Kan.  App.  352,  52  Pac.  619. 

Kentucky.  —  Roberts  v.  Com.,  94 
Ky.  499,  22  S.  W.  845;  Com.  v. 
Phillips,  12  Ky.  L.  Rep.  410,  14  S. 
W.  378;  Johnson  v.  Clem.  82  Ky.  84; 
Salisbury  v.  Com.,  79  Ky.  425 ;  Ba- 
ker V.  Com.,  106  Ky.  212,  50  S.  W. 
54;  Gilbert  v.  Com.,  11 1  Ky.  793,  64 
S.  W.  846;  Greer  v.  Com.,  27  Ky.  L. 
Rep.   232'  85    S.   W.    166.     See  'also 
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Underwood  v.  Com.,  119  Ky.  384, 
84   S.   W.   310. 

Louisiana.  —  State  v.  Daniels,  122 
La.  261,  47  So.  599;  State  v.  High, 
122  La.  521,  47  So.  878;  State  v. 
Giroux,  26  La.  Ann.  582;  State  v. 
Forbes,  in  La.  473,  35  So.  710; 
State  V.  Hogan,  117  La.  863,  42  So. 
352. 

Maryland.  —  Parker  v.  State,  67 
Md.  329,  ID  Atl.  219,  I  Am.  St.  Rep. 
387- 

Massachusetts.  —  Com.  v.  Thomp- 
son, 159  Mass.  56,  2z  N.  E.  iiii; 
Com.   V.   Follansbee,   155   Mass.  274, 

29  N.  E.  471 ;  Com.  v  Knapp,  9 
Pick.  496,  20  Am.  Dec.  491. 

Michigan.  —  People  v.  Burns,  67 
Mich.  537,  35  N.  W.  154;  People  v. 
Hall,  48  Mich.  482,  12  N.  W.  665; 
Johnston  v.  Farmers'  F.  Ins.  Co.,  106 
Mich.  96,  64  N.  W.  5;  People  v. 
Considine,  105  Mich.  149,  63  N.  W. 
196;  People  V.  Machen,  loi  Mich. 
400,  59  N.  W.  664. 

Minnesota.  —  State  v.  Quirk,  loi 
Minn.   334,   112   N.   W.   409. 

Missouri.  —  State  v.    Fitzsimmons, 

30  Mo.  236;  State  v.  Duffey.  128 
Mo.  549.  31  S.  W.  98;  King  V.  State, 
I  Mo.  717;  Jaeschke  v.  Reinders,  2 
Mo.  App.  212;  State  v.  Hughes,  71 
Mo.  633. 

Nebraska.  — 'Mayud.rd.  v.  State,  81 
Neb.  301,  116  N.  W.  53;  Binfield  v. 
State,  15  Neb.  484,  19  N.  W.  607; 
Murphey  v.  State,  43  Neb.  34,  61  N. 
W.  491  ;  Chicago,  etc.  R.  Co.  v.  Kel- 
logg, 54  Neb.  138,  74  N.  W.  403; 
Halbert  v.  Rosenbalm,  49  Neb.  498, 
68  N.  W.  622. 

Nezv  York.  —  People  v.  Green,  i 
Park.  Crim.  11;  People  v.  Duffy,  i 
Wheeler  Crim.  Cas.  123. 

North  Carolina.  —  State  v.  Silver, 
14  N.  C.  (3  Dev.  L.)  ZZ2;  State  v. 
Sparrow,  7  N.  C.  (3  Murph.  L.) 
487;  Purnell  v.  Purnell,  89  N.  C. 
42;  State  V.  Morris,  84  N.  C.  756; 
State  V.  Manuel,  64  N.  C.  601 ; 
State  V.  Laxton,  78  N.  C.  564. 

North  Dakota.  —  King  v.  Hanson, 
13   N.   D.  85,  99  N.  W.   1085. 

Te.vas.  —  Baldwin  v.  State,  39  Tex. 
Crim.  245,  45  S.  W.  714;  DeLuce- 
nay  v.  State  (Tex.  Crim.),  68  S. 
W.    796;     Rambo    v.     State     (Tex. 
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accused  on  trial,  the  exercise  of  this  discretion  is  not  reviewable  on 
appeal.^* 


Crim.),  69  S.  W.   163;   McCullough 
V.    State,   50  Tex.   Crim.    132,  94  b. 
W    1056;  Johnson  v.  State,  10    lex. 
App     571 ;    Watts    v.    Holland,    56 
Tex.  54 ;  Cavasos  v.  Gonzales,  33  Tex. 
ni;  Willis  v.   Nichols,  5  Tex.  Civ. 
App    154,  23  S.  W.   1025;  McMillan 
V   State,  7  Tex.  App.  142;  Gulf,  etc. 
R    Co.   V.   West    (Tex.    Civ.   App.), 
36  S   W.  loi ;  Texas  &  P.  R.  Co.  v. 
Pearl    3  Wills.  Civ.   Cas.  §4;   Ken- 
non  V.  State,  46  Tex.  Crim.  359-  82 
S    W    518;  Watters  v.   State    (Tex. 
Crim.),    94    S.    W.    1038;    Green j^. 
State,  49  Tex.   Crim.  645.  98  S.  W. 
1059      See  also   Powell  v.   State,  50 
Tex.   Crim.  592-  99  vS.  W.  1005. 
F^rmoHf.  —  Streeter  v.   Evans,  44 

Vt.  27.  ^  ^     ^^ 

Virginia.  —  Hey  v.  Com.,  32  Gratt. 

946,   34   Am.   Rep.    799-  ^^  . 

IFfl.f/!mg/oM.  — State  r.  Dalton, 
43  Wash.  278,  86  Pac.  59°- 
'  Wisconsin.  —  Benaway  z:  Conym, 
^  Chand.  167;  Zoldoske  v.  State,  82 
Wis.  q86,  52  N.  W.  778;  Loose  v. 
State,  120  Wis.  IIS,  97  N  W._  526. 
Wyoming.  —  Haines  v.  Territory, 
1.  Wyo.  167,  13  Pac.  8. 

Separation  During  Adjournment. 
The  separation  of  witnesses_  during 
an  adjournment  over  night  is  with- 
in the  discretion  of  the  court.  State 
V.  Manuel,  64  N.  C  601. 

In  Nebraska  it  is  expressly  pro- 
vided by  statute  that  a  magistrate, 
if  requested,  shall  keep  witnesses 
separate  during  their  examination 
in  a  criminal  case.  He  apparently 
has  no  discretion  in  the  matter. 
Binfield  v.  State,  iS  Neb.  484,  I9  N. 

^-    607.  .     .      ^     ,       ,     .  ,, 

In  Tennessee  it  is  the  legal  right 

of  either  party  litigant,  upon  good 
cause  shown  by  affidavit,  to  have  all 
the  witnesses  in  the  cause  against 
him  put  under  the  rule.  Rainwater 
V  Elmore,  i  Heisk.  (Tenn.)  363- 
See  also  Nelson  v.  State,  2  Swan 
(Tenn.)  237.  In  this  case  it  was 
held  to  be  discretionary  with  the 
court  to  permit  witnesses  who  had 
been  placed  under  the  rule,  to  dis- 
perse at  a  recess  of  court  and  to  be 
again  put  under  the  rule  when  the 
court  resumed  its  sitting.  But  the 
rule  above  stated  does  not  apply  to 


parties  to  a  suit  or  their  officers^ 
agents  or  representatives.  ndoltt 
7-  Irby  &  Gilleland.  no  Tenn.  222, 
7t;  S  W  710;  Lenoir  Car  Co.  v. 
Smith,  100  Tenn.  127,  42  S.  W.  87Q. 
These  cases  were  decided  in  view 
of  a  statutory  enactment  passed  sub- 
sequent to  the  trial  of  another  case 
which  held  expressly  to  the  con- 
trary. See  Wisener  v.  Maupin,  2 
Baxt.     (Tenn.)     342. 

24.  United  States.  — Bromherger 
V.   United    States,    128   Fed.    346,   63 

C.  C.  A.  76.    ^  c.  .       08 

^/atawa.  — Barnes  v.  State,  »» 
Ala.  204,  7  So.  38,  16  Am.  St.  Rep. 
48;  McGufT  V.  State,  88  Ala.  147.  7 
So.  35,  16  Am.  St.  Rep.  25. 

Gcorgm.  —  Hughes  v.  State  128 
Ga.  19,  57  S.  E.  236;  Talley  t-  State, 
2  Ga.  App.  395,  58  S.  E.  667  (where 
witness  is  allowed  to  remain  and 
assist  in  trial  after  first  having  been 
examined,  there  is  no  abuse  of  dis- 
cretion). 

/owa.  — State  v.  Worthen,  124 
Iowa  408,   100  N.  W.  330. 

A'a;t.fa.f.— State  v.  Davis,  48  Kan 
I  28  Pac.  1092  (where  no  special 
reasons  are  given  for  a  request,  court 
does  not  abuse  its  discretion  by  a 
refusal  to  grant  the  same). 

Kentucky.  —  Greer  v.  Com.,  27  Ky. 
L.  Rep.  333,  85  S.  W.  166;  Com.  ^. 
Phillips,  12  Ky.  L.  Rep.  Aio,  14.^- 
W  378  (not  an  abuse  of  discretion 
to  exclude  a  witness  from  the  court 
room  after  he  has  testified,  under  a 
rule  theretofore). 

Mmowri.  —  Schlingmann  v.  Fied- 
ler, 3  ^lo-  App.  577- 

MonioHa.  — Finlen    v.    Heinze,    32 

Mont.  354,  80  Pac.  918. 

Nebraska.  — M2iyn2.v6.  v.  State,  81 
Neb.  301,  116  N.  W.  53;  Halbert  ?.'. 
Rosenbalm,  49  Neb.  498,  68  N.  W. 
622;  Chicago,  etc.  R.  Co.  v.  Kellogg, 
54  Neb.   138,  74  N.  W.  403-     ^., 

North  Carolina.  — Si^it  v.  Silver, 
14  N.  C.  (3  Dev.  L.)  332  (though 
witnesses  were  removed  before  their 
first  examination  and  have  since 
been  together,  it  is  not  an  abuse  of 
discretion  to  allow  their  reexamina- 
tion at  any  time  before  verdict). 

Tennessee.  — 'i^&Xson  v.  State,  2 
Swan.  237. 
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Order  Seldom  Withheld.  —  An  order  for  the  exclusion  or  separation 
of  witnesses  should  seldom  if  ever  be  withheld  when  asked  for  by 
either  party.^^ 

3.  Excusing  Witnesses  From  Rule.  —  A.  In  General.  —  As  to 
whether  a  particular  witness  should  be  excepted  from  the  rule  ex- 
cluding witnesses  from  the  courtroom,  this  is  a  matter  generally 
within  the  sound  discretion  of  the  trial  court,  and  usually  to  sustain 
alleged  error  it  must  be  shown  that  this  discretion  has  been  abused.^** 
In  criminal  cases  it  is  usually  held  not  to  be  an  abuse  of  discretion 


Texas.  —  Coombs  v.  State  (Tex. 
Crim.),  49  S.  W.  585- 

Washington.  —  Griffith  v.  Ridpath, 
38  Wash.  540,  80  Pac.  820. 

West  Virginia.  —  State  v.  Morgan, 
35  W.  Va.  260,   13  S.   E.  385- 

What  Bill  of  Exceptions  Must 
Show A  bill  of  exceptions  com- 
plaining of  the  court's  refusal  to 
put  certain  witnesses  under  the  rule 
in  a  criminal  case  must  show  that 
an  exception  was  taken  to  the  in- 
troduction of  these  witnesses  when 
they  came  to  testify,  and  that  they 
testified  on  material  matters,  and 
that  as  to  such  matters  other  wit- 
nesses testified  in  such  measure,  and 
as  to  some  questions  which  might 
have  influenced  the  testimony  of  the 
witnesses  exempted  from  the  rule. 
Powell  V.  State,  50  Tex.  Crim.  592, 
99  S.  W.    1005. 

Error     To     Refuse     Exclusion     of 

Prosecuting  Officer In  Salisbury  v. 

Com..  79  Ky.  425,  which  was  a 
murder  case,  it  was  held  that  the 
court  ought,  on  defendant's  motion, 
to  have  excluded  the  father-in-law 
of  deceased  while  the  other  witness- 
es were  testifying,  because  he  was 
an  important  witness,  and  after- 
wards testified  and  agreed  in  several 
material  points  with  his  son's  testi- 
mony, who  was  not  fifteen  years  old 
and  the  only  eye-witness  to  the 
homicide.  The  court  said :  "  The 
policy  of  the  law  in  requiring  the 
separation  of  the  witnesses  on  the 
motion  of  either  party  is  based  up- 
on sound  reason  and  justice.  And 
we  know  of  no  exception  to  the  rule 
of  excluding  witnesses  which  allows 
a  prosecutor  and  a  witness  in  the 
same  person  to  sit  by  and  listen  to 
the  details  of  a  trial,  and  then  testi- 
fy himself  about  the  same  or  con- 
nected matters.  He,  of  all  others, 
except  the  wilfully  corrupt,  is  most 
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obnoxious  to  the  rule,  for  he  may 
have  his  feelings  enlisted  or  his  re- 
venge rankling  in  his  bosom."  Com- 
pare People  V.  Burns,  67  Mich.  537, 
35  N.  W.   154. 

25.  Wilson  v.  State,  52  Ala.  299; 
Jemmison  v.  Gray,  29  Iowa  537 ; 
Binfield  v.  State,  15  Neb.  484,  19  N. 
W.  607;  Hey  V.  Com.,  32  Gratt. 
(Va.)  946,  34  Am.  Rep.  799. 

26.  Alabama.  —  Brooks  v.  State, 
146  Ala.  153,  41  So.  156;  Riley  v. 
State,  88  Ala.  193,  7  So.  149;  Webb 
V.   State,    100  Ala.  47,   14  So.  865. 

California.  —  People  v.  Oliver,  7 
Cal.  App.  601,  95  Pac.   172. 

Georgia.  —  Hinkle  v.  State,  94  Ga. 
595,  21  S.  E.  595;  Carson  v.  State, 
80  Ga.  170,  5  S.  E.  295;  Central  R. 
Co.  V.  Phillips,  91  Ga.  526,  17  S.  E. 
952;  City  Elec.  R.  Co.  v.  Smith,  121 
Ga.  663,  49  S.  E.  724- 

Iowa.  —  State  v.  Pray,  99  N.  W. 
1065. 

Kansas.  —  First  Nat.  Bank  ■;'. 
Knoll,  7  Kan.  App.  352,  52  Pac.  619. 

Kentucky.  —  Joseph  v.  Com.,  30 
Ky.  L.  Rep.  638,  99  S.  W.  311; 
Baker  v.  Com.,  106  Ky.  212,  50  S. 
W.  54;  Kentucky  Union  Lumb.  Co. 
V.  Abney,  17  Ky.  L.  Rep.  401,  31 
S.  W.  279;  Galloway  v.  Com.,  7  Ky. 
L.   Rep.    162. 

Missouri.  —  State  v.  Whitworth, 
126  Mo.  573,  29  S.  W.  595  (in  a  se- 
duction case  it  is  discretionary  to 
except  the   father  of  prosecutrix). 

Texas.  —  Galveston,  etc.  R.  Co.  v. 
Burnett  (Tex.  Civ.  App.),  42  S.  W. 
314;  Smith  V.  State,  52  Tex.  Crim. 
80,  105  S.  W.  SOI ;  DeLucenay  v. 
State  (Tex.  Crim.),  68  S.  W.  796; 
Green  v.  State,  49  Tex.  Crim.  645, 
98  S.   W.    1059. 

Washington.  —  State  v.  Mann,  39 
Wash.  144.  81  Pac.  561 ;  State  v. 
McGilvery,  20  Wash,  240,  55  Pac. 
115- 
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to  except  from  the  rule  the  prosecuting  witnesses,^'  and  other  wit- 
nesses who  are  necessary  either  in  the  prosecution^^  or  defense^^ 
of  the  case.^'* 

B.  Parties.  —  As  a  rule  parties  who  have  a  substantial  interest 
in  the  case  on  trial,  although  witnesses,  are  held  to  be  entitled  to  be 
present  during  the  trial  unless  guilty  of  misconduct  and  are  there- 
fore excepted  from  the  rule,^^  but  the  court  may  in  its  discretion 


Witnesses  Properly  Excused  where 
it  appeared  that  the  case  turned 
mainly  upon  the  testimony  of  the 
prosecutrix  herself.  Keller  v.  State 
(Ga.),  31    S.  E.  92. 

27.  Coolman  v.  State,  163  Ind. 
S03,  72  N.  E.  568;  People  V.  Burns, 
67  Mich.   537,  35  N.  W.   i54- 

Prosecutor  Should  Be  Examined 
First  if  expected  to  be  used  as  a 
witness  and  retained  in  court  to  as- 
sist counsel  after  an  order  for  ex- 
clusion of  witnesses.  Smartt  v. 
State,   112  Tenn.  539,  80  S.  W.  586. 

08.    Shaw  V.    State,    102   Ga.   660, 

'29   3.   E.  477;   Thomas  v.   State,  27 

Ga.    287;    Baker   v.    Com.,    106   Ky. 

212.    50   S.    W.   54;    Greer  v.    Com., 

27  Ky.  L.  Rep.  333,  85  S.  W.  166. 

29.  Thomas  v.  State,  27  Ga.  287. 
But  see  Turbaville  v.   State,  58  Ga. 

545.  ^  ^        o 

30.  Thomas  v.  State,  27  Ga.  287. 

31.  Alabama.  —  Smith  v.  Collins, 
94  Ala.  394,  10  So.  334;  Ryan  v. 
Couch,  66  Ala.  244. 

Florida.  —  Seaboard  Air  Line  R. 
Co.  V.  Scarborough,  52  Fla.  425,  42 
So.   706. 

Georgia.  — Georgia  R.  &  Bkg.  Co. 
V.  Tice,  124  Ga.  459,  52  S.  E.  916; 
St.  Paul  Fire,  etc.  Ins.  Co.  v.  Gro- 
cery Co.,  113  Ga.  786.  39  S.  E.  483- 
See  Central  R.  Co.  v.  Phillips,  91 
Ga.  526,  17  S.  E.  952;  City  Elec.  R. 
Co.  V.  Smith,  121  Ga.  663,  49  S.  E. 

724. 

Indiana.  —  Xenia  Real  Estate  Co. 
V.  Macy,  147  Ind.  568,  47  N.  E.  I47; 
Shew  V.  Hews,  126  Ind.  474,  26  N. 
E.  483 ;  Larue  v.  Russell,  26  Ind. 
386;   Cottrell  V.  Cottrell,  81   Ind.  87. 

Iowa.  —  Jemmison  v.  Gray,  29 
Iowa  537. 

Kentucky.  —  Johnson  v.  Clem,  82 
Ky.  84;  Francis  v.  Com.,  3  Bush. 
4;  Kentucky  Union  Lumb.  Co.  v. 
Abney,  17  Ky.  L.  Rep.  401,  31  S. 
W.  279  (chief  officer  of  a  corpora- 
tion in  the  county  in  which  an  ac- 

38 


tion  against  it  is  tried  is  not  a  party 
within  the  statute  exempting  parties 
from  the  rule). 

Michigan.  —  Mcintosh  v.  Mcin- 
tosh, 79  Mich.  198,  44  N.  W.  592. 

Mississippi.  —  French  v.  Sale,  63 
Miss.  386;  Eernheim  v.  Dibrell,  66 
Miss.  199,  5  So.  693.  See  Kline  v. 
Hazzlerigg,  21  So.  il. 

Missouri.  —  H.  T.  Simon-Gregory 
Dry  Goods  Co.  v.  McMahan,  61  Mo. 
App.  499;  Jaeschke  v.  Reinders,  2 
Mo.  App.  212. 

Oregon.  —  Schneider  v.  Haas.  14 
Or.  174,  12  Pac.  236,  58  Am.  Rep. 
296. 

Tennessee.  —  Heaton  v.  Dennis, 
103  Tenn.  155,  52  S.  W.  i75;  Lenoir 
Car  Co.  V.  Smith,  100  Tenn.  127,  42 
S.  W.  879;  Adloff  V.  Irby  &  Gille- 
land,  no  Tenn.  222,  75  S.  W.  710 
(excepted  from  rule  by  statutory 
enactment). 

Texas.  —  Willis  v.  Nichols,  5  Tex. 
Civ.  App.  154,  23  S.  W.  1025;  Col- 
bert V.  Garrett  (Tex.  Civ.  App.), 
57  S.  W.  853  (party  cannot  be  pre- 
vented from  taking  the  stand  though 
he  has  heard  the  testimony  of  two 
of   his   own   witnesses). 

Vermont.  —  Streeter  v.  Evans,  44 
Vt.    27. 

Party  in  Interest  Though  Not  of 
Record  should  not  be  excluded. 
Chester  v.    Bower,   55   Cal.   46. 

Numerous  Parties  and  All  Wit- 
nesses—  Though  parties  to  a  suit 
are  numerous  and  all  are  present  in- 
court  to  testify,  the  rule  will  not  be 
enforced  against  them.  Rotan  Groc. 
Co.  V.  Martin  (Tex.  Civ.  App,),  57 
S.  W.  706;  Georgia  R.  &  Bk^.  Co. 
V.  Tice,  124  Ga.  459,  52  S.   E.  916. 

Examination  of  Party  First. 
A  party  intending  to  be  a  witness 
for  himself  should  be  called  first, 
so  as  to  permit  him  to  be  present 
during  the  trial.  Tift  v.  Jones,  52 
Ga.  538.  But  if  such  method  of 
procedure  is  not  requested  by  oppos- 
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exclude  a  party  as  other  witnesses  under  similar  circumstances.^^ 
An  Agent  or  Representative  of  either  of  the  parties  necessarily 
absent  whose  presence  is  required  by  counsel  to  assist  him  in  con- 
ducting the  trial,  because  of  his  knowledge  of  the  facts  in  the  case, 
may,  in  the  discretion  of  the  court,  be  exempted  from  the  rule.^^ 
C.  Expert  Witnesses.  —  Whether  experts  should  be  put  under 
the  rule  and  excluded  with  other  witnesses  is  addressed  almost  en- 
tirely to  the  discretion  of  the  trial  court,  and  unless  the  record  dis- 
closes a  clear  abuse  of  this  discretion  an  appellate  court  will  not 


ing  party,  there  is  no  error  in  per- 
mitting him  to  testify  though  not 
called  first.  Kline  v.  Hazzlerigg 
(Miss.),  21  So.  II.  The  court  may 
require  party  to  testify  first  and 
upon  refusal  may  exclude  him  while 
other  witnesses  are  testifying. 
French  v.  Sale,  63  Miss.  386;  Smith 
V.  Team    (Miss.),   16  So.  492. 

Manner    of    Saving    Objection    to 

Refusal  of  Exemption Where  the 

trial  court  erroneously  refuses  a 
party  exemption  from  the  rule,  he 
may  save  his  objection  by  protest- 
ing though  he  leaves  the  room  in 
obedience  to  the  court's  order;  he 
is  not  obliged  to  stay  in  court  and 
offer  himself  as  a  witness,  notwith- 
standing the  fact  that  he  has  been 
present  and  then  except  to  his  re- 
jection. Either  method  is  correct 
practice.  Heaton  v.  Dennis,  103 
Tenn.  155,  52  S.  W.   175. 

Party  Excluded  Alone  Entitled  to 
Complain  of  Erroneous  Exclusion. 
The  only  person  who  is  in  a  posi- 
tion to  complain  of  an  erroneous  ex- 
clusion is  the  party  to  the  cause  so 
excluded,  and  no  error  is  committed 
by  the  trial  court  in  refusing  to  or- 
der the  party  so  excluded  to  come 
into  the  court  room  at  the  instance 
of  the  opposing  party,  for  the  pur- 
pose of  identification  by  a  witness. 
Seaboard  Air  Line  R.  v.  Scarbor- 
ough, 52  Fla.  425,  42   So.  706. 

32.  Randolph  v.  McCain,  34  Ark. 
696. 

33.  Alabama.  —  Ryan  v.  Couch, 
66  Ala.  244. 

Georgia.  —  Central  R.  &  Bkg.  Co. 
V.  Phillips,  91  Ga.  526,  17  S.  E.  952. 

Indiana.  —  Indianapolis  Cabinet 
Co.  V.  Herrman,  7  Ind.  App.  462, 
34  N.  E.  579. 

Kentucky. — Warden  v.  Madison- 
ville,  etc.  R.  Co.,  125  Ky.  644,  loi 
S.   W.   914. 
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Tennessee.  —  Lenoir  Car  Co.  "'. 
Smith,  100  Tenn.  127,  42  S.  W.  879; 
Adloff  v.  Irby,  no  Tenn.  222,  75  S. 
W.  710  (excepted  by  statutory  en- 
actment). 

Texas.  —  Cooper  &  Co.  v.  Saw- 
yer, 31  Tex.  Civ.  App.  620,  73  S.  W. 
992;  Voorheis  v.  Waller  (Tex.  Civ. 
App.),  35  S.  W.  807.  But  see  Gulf, 
etc.  R.  Co.  V.  Bruce  (Tex.  Civ. 
App.),  24  S.  W.  927,  holding  no 
error  in  excluding  a  railroad  con- 
ductor and  depriving  counsel  of  his 
assistance,  it  not  appearing  that  he 
had  been  placed  in  control  of  the 
suit). 

City  Recorder  excepted  from  rule 
where  he  was  a  witness  for  the  city 
in  an  action  against  it.  Trotter  v. 
Stayton,  45   Or.   301,   77   Pac.  395. 

Cashier  of  a  Bank  excepted. 
Voorheis  v.  Waller  (Tex.  Civ. 
App.),  35   S.  W.  807. 

A  Railroad  Conductor  as  an  agent 
or  representative  of  the  railroad 
in  an  action  brought  against  it 
for  the  death  of  an  employe  may, 
in  the  discretion  of  the  court,  be 
allowed  on  request  of  counsel  to 
remain  in  the  court  room  after  an 
order  granting  separation  of  wit- 
nesses. Matthews'  Admr.  v.  Louis- 
ville &  N.  R.  Co.   (Ky.),  113  S.  W. 

459. 

Four   Directors   of   a    Corporation 

will  not  be  allowed  exemption  from 
the  rule.  No  error  in  excluding  all 
but  one.  Xenia  Real  Estate  Co.  v. 
Macy,  147  Ind.  568,  47  N.  E.   I47- 

No  Error  in  excluding  a  railroad 
company's  division  superintendent 
when  there  was  nothing  in  the  rec- 
ord to  show  that  the  company  on 
whose  behalf  he  was  called  as  a 
witness  would  have  been  benefited 
by  his  aiding  counsel  in  the  devel- 
opment of  the  case.     Galveston,  etc. 
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interfere.^*  In  some  cases  it  is  held  that  the  rule  should  be  relaxed 
in  favor  of  experts,^^  and  in  others  that  it  should  be  as  rigidly  en- 
forced as  in  other  cases.^^ 

D.  Court  Officials.  —  a.  Sheriff,  Deputies,  Etc.  —  The  court, 
in  the  exercise  of  his  discretion,  may  exempt  from  the  rule,  the 
sheriff,  his  deputies  or  other  officers  of  the  court  whose  services  are 
necessary  about  the  court  room.^^ 

b.  Attorneys.  —  An  exception  to  the  rule  is  usually  made  in  favor 
of  attorneys  at  law,^^  particularly  Uiose  who  are  engaged  in  the 
particular  case  on  trial.^^ 

E.  Police  Officers,  Detectives,  Etc.  —  In  criminal  cases,  a  po- 
licemen, detective,  or  other  peace  officer  may,  in  the  court's  discre- 


R.  Co.  V.  Burnett   (Tex.  Civ.  App.), 
42  S.  W.  314. 

34.  Vance  v.  State,  56  Ark.  402, 
19  S.  W.  1066;  Roberts  v.  State,  122 
Ala.  47,  25  So.  238;  State  v.  Bap- 
tiste,  26  La.  Ann.  134;  Paul  v. 
Omaha,  etc.  R.  Co.,  82  Mo.  App. 
500;  McCullough  V.  State,  50  Tex. 
Crim.  132,  94  S.  W.  1056. 

35.  Johnson  v.  State,  10  Tex. 
App.  571 ;  State  V.  Baptiste,  26  La. 
Ann.   134. 

Medical  Witnesses  summoned  to 
give  scientific  opinions  upon  circum- 
stances of  case  excepted  from  rule. 
Com.  V.  Hersey,  2  Allen  (Mass.) 
173;   State  V.  Baptiste,  26  La. -Ann. 

134. 

36.  Missouri,  etc.  R.  Co.  v. 
Smith,  31  Tex.  Civ.  App.  332.  72 
S.  W.  418;  Leache  v.  State,  22  Tex. 
App.  279,  3  S.  W.  539,  58  Am.  Rep. 
638. 

In  Atlantic  &  B.  R.  Co.  v.  John- 
son, 127  Ga.  392,  56  S.  E.  482,  it 
was  held  that  there  was  no  error 
in  not  allowing  a  practicing  phy- 
sician, who  had  been  summoned  as 
a  witness  for  defendant,  to  hear 
plaintiff's  testim.ony,  so  that  he 
might  be  used  as  an  expert  witness 
in  regard  thereto.  The  proper  mode 
of  examination  was  by  hypothetical 
questions,  so  that  the  jury  might 
know  what  facts  are  assumed  to  be 
true  as  a  basis  of  the  opinion.  But 
see  contra,  Johnson  v.  State,  10  Tex. 
App.   571. 

Experts  Separated  From  Experts. 
Expert  witnesses  should  be  separ- 
ated from  other  expert  witnesses 
who  are  called  to  testify  to  the 
same  matters.  Robert  v.  State,  122 
Ala.  47,  25  So.  238. 


37.  California.  —  People  v.  Nun- 
le}'.   142  Cal.  441,  76  Pac.  45. 

Georgia.  —  Askew  v.  State,  3  Ga. 
App.  79,  59  S.  E.  311;  Turbaville  v. 
State,  58  Ga.  545;  Hoxie  v.  State, 
114  Ga.   19,  39  S.  E.  944- 

Texas.  —  Smith  v.  State,  52  Tex. 
Crim.  80,  105  S.  W.  501 ;  Powell  v. 
State,  50  Tex.  Crim.  592,  99  S.  W. 
1005;  Brite  v.  State  (Tex.  Crim.), 
43  S.  W.  342;  Bonners  v.  State 
(Tex.  Crim.),  35  S.  W.  669. 

Vermont.  —  State  v.  Lockwood 
58  Vt.  378,  3  Atl.  539- 

Clerk  of  Court  properly  excepted 
from  rule  where  it  appeared  that 
his  presence  was  necessary  in  court 
for  want  of  a  deputy.  Johnican  v. 
State   (Tex.  Crim.),  48  S.  W.  181. 

38.  Allen  v.  Com.,  10  Ky.  L.  Rep. 
582,  9  S.  W.  703;  Mitchell  v.  State 
(Tex.  Crim.),  114  S.  W.  830;  Jem- 
mi  son  V.  Gray,  29  Iowa  537 ;  Pow- 
ell V.  State,  13  Tex.  App.  244; 
Brown  v.  State,  3  Tex.  App.  294. 
But  see  State  v.  Brookshire,  2  Ala. 
303.  Compare  State  v.  Ward,  61  Vt. 
153,  17  Atl.  483,  holding  that  an  at- 
torney might  testif}^  concerning  a 
matter  in  reference  to  which  no 
other  witness  had  testified. 

39.  England.  —  Everett  v.  Lowd- 
ham,  5  Car.  &  P.  91,  24  E.  C.  L. 
228;  Pomeroy  v.  Baddeley,  Ryan  & 
M.  430,  21   E.   C.  L.  482. 

Kentucky.  —  Allen  v.  Com.,  10 
Ky.  L.  Rep.  582,  9  S.  W.  703- 

Texas.  —  Powell  v.  State,  13  Tex. 
App.  244;  Boatmeyer  v.  State,  31 
Tex.  Crim.  473,  20  S.  W.  1102; 
Johnson  v.  State,  10  Tex.  App.  571 ; 
Roach  V.  State,  41  Tex.  261 ;  Sher- 
wood V.  State,  42  Tex.  498. 
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tion,  be  exempted  from  the  rule,'*'*  especially  where  it  appears  that 
his  presence  is  required  in  the  court  room  either  to  guard  the  pris- 
oner on  trial,*^  or  in  assisting  in  the  prosecution  of  the  case.*^ 

F.  Character  Witnesses.  —  Ordinarily,  witnesses  called  to  tes- 
tify to  another  witness'  character  for  truth  and  veracity  are  ex- 
empted from  the  rule.*^ 

4.  Effect  of  Violation  of  the  Rule.  —  A.  In  General.  —  It  is 
generally  said  to  be  discretionary  with  the  trial  court  to  allow  a 
witness  who  has  violated  the  rule  to  testify.**     And,  as  a  rule,  the 


West  Virginia.  —  Gregg  v.  State,  3 
W.  Va.  705. 

40.  People  v.  Machen,  lOi  Mich. 
400,  59  N.  W.  664;  Sylvester  v. 
State,   46   Fla.    166,   35    So.    142. 

41.  Powell  V.  State,  50  Tex. 
Crim.  592,  99  S.  W.  1005;  State  v. 
High,  122  La.  521,  47  So.  878. 

42.  People  v.  Burns,  67  Mich. 
537'  35  N.  W.  154.  See  also  Smith 
V.  State,  52  Tex.  Crim.  80,  105  S. 
W.    501. 

Mere  Fact  That  Witness  Is  a 
Peace  Officer  is  not  sufficient  to  ex- 
cuse him  from  the  rule.  Smith  v. 
State,  52  Tex.  Crim.  80,  105  S.  W. 
501. 

Charge  of  Abuse  of  Privilege  — 
When  To  Be  Raised —  Charges  that 
such  an  officer  has  abused  the  privi- 
lege of  exemption  should  be  brought 
to  the  knowledge  of  the  trial  court. 
Suggestion  of  such  abuse  made  for 
the  first  time  in  an  appellate  court 
cannot  be  considered.  People  v. 
Oliver,  7  Cal.  App.  601,  95  Pac.  172. 

43.  Johnson  v.  State,  10  Tex. 
App.  571 ;  Roach  v.  State,  41  Tex. 
261 ;  Brown  v.  State,  3  Tex.  App. 
294;  Anonymous,  i  Hill  (S.  C.)  251. 

44.  England.  —  Beamon  v.  Ellice, 
4  Car.  &  P.  585,  19  E.  C.  L.  537; 
Rex  V.  Boucher,  4  Car.  &  P.  527,  19 
E.  C.  L.  562;  Rex.  V.  Wylde,  6  Car. 
&  P.  380,  25  E.  C.  L.  447;  Rex  V. 
Colley,  I  M.  &  M.  239,  22  E.  C.  L. 
325 ;  Parker  v.  M'Williams,  6  Bing. 
683.   19  E.   C.  L.  204. 

Alabama.  —  Degg  v.  State,  150 
Ala.  3,  43  So.  484;  Ryan  v.  Couch, 
66  Ala.  244;  Bell  v.  State,  44  Ala. 
393 ;  Montgomery  1'.  State,  40  Ala. 
684;  Hall  V.  State,  137  Ala.  44,  34 
So.  680;  Strickland  v.  State,  151 
Ala.  31,  44  So.  90;  Boyd  v.  State, 
153  Ala.  41,  45  So.  591 ;  Benjamin 
V.  State,  148  Ala.  671,  41  So.  739; 
Wilson  V.  State,  52  Ala.  299;  Burks 
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V.  State,  120  Ala.  386,  24  So.  931 ; 
State  V.  Brookshire,  2  Ala.  303; 
Sanders  v.  State,  105  Ala.  4, 
16  So.  935 ;  Sidgreaves  v.  Myatt, 
22  Ala.  617 ;  Thorn  v.  Kemp,  98  Ala. 
417,  13  So.  749;  Braham  v.  State, 
143  Ala.  28,  38  So.  919. 

Arkansas.  —  Pleasant  v.  State,  15 
Ark.  624. 

Colorado.  —  Kelley  v.  People,  17 
Colo.   130,  29   Pac.  805. 

Georgia.  —  Davis  v.  State,  120  Ga. 
843,  48  S.  E.  305 ;  Lassiter  v.  State, 
67  Ga.  739;  Grant  v.  State,  89  Ga. 
393,  15  S.  E.  488;  Rooks  V.  State, 
65  Ga.  330;  Cunningham  v.  State, 
97  Ga.  214,  22  S.  E.  954;  Hanvey  v. 
State,  68  Ga.  612;  Etheridge  v. 
Hobbs,  77  Ga.  531,  3  S.  E.  251 ; 
Bone  V.  State,  86  Ga.  108,  12  S.  E. 
205 ;  Metropolitan  St.  R.  Co.  v. 
Johnson,  90  Ga.  500,  16  S.  E.  49; 
Pergasou  v.  Etcherson,  91  Ga.  785, 
18  S.  E.  29. 

Illinois.  —  Palmer  v.  People, 
112  111.  App.  527;  Bow  V.  People,  160 
111.  438,  43  N.  E.  593;  Bulliner  v. 
People,  95   111.   394. 

Indiana.  —  Porter  v.  State,  2  Ind. 
435;  Taylor  v.  State,  130  Ind.  66, 
29  N.  E.  415- 

lozva.  —  State  v.  Pray,  99  N.  W. 
1065. 

Kentucky.  —  IMartin  v.  Com.,  30 
Ky.  L.  Rep.  1 196,  100  S.  W.  872; 
Carlton  v.  Com.,  13  Ky.  L.  Rep.  946, 
18  S.  W.  535-  See  Illinois  Cent.  R. 
Co.  V.  Taylor,  24  Ky.  L.  Rep.  1169, 
70  S.  W.  825;  Roberts  v.  Com.,  15 
Ky.  L.  Rep.  341,  22  S.  W.  845. 

Louisiana. —  State  v.  Cole,  38  La. 
Ann.  843 ;  State  v.  Watson,  36  La. 
Ann.  148 ;  State  v.  Ducote,  47  La. 
Ann.  46,  16  So.  562. 

Maryland.  —  Parker  v.  State,  67 
Md.  329,  10  Atl.  219,  I  Am.  St.  Rep. 
387. 

Massachusetts.  —  Com.    v.    Hall.    4 
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action  of  the  trial  court  in  the  exercise  of  this  discretion  will  not 
be  reviewed  on  appeal,  unless  there  is  a  manifest  abuse  of  dis- 
cretion.*"* 


Allen    305;    Com.    v.    Crowley.    168 
Mass.  121,  46  N.  E.  415- 

Michigan.  — People  v.  Piper,  112 
Mich.   644.  71    N.   W.    174- 

Mississippi.  —  Sartonous  v.  btate, 
24  Miss.  602;  Smith  v.  State,  6l 
Miss.  754;  Taylor  v.  State,  30  So. 
657. 

Missouri  — State  v.  Welch,  191 
Mo.  179,  89  S.  W.  945;  State  v. 
Fitzsimmons,  30  Mo.  236;  State  •y. 
Moore,  156  Mo.  204,  56  S.  W.  »»3; 
Freleigh    v.    State,    8    Mo.    606. 

New  Forfc.  —  Friedman  v.  Myers, 
14  N.  Y.  Supp.  142,  39  N.  Y.  St.  192. 
North  Carolina.  — State  v.  Silver, 
14  N.   C.    (3  Dev.   L.)    332. 

Ohio.  — haughhn  v.  State,  18 
Ohio  99.   51    Am.    Dec.   444- 

South  Carolina.  —  Anonymous,  I 
Hill  252;  State  v.  Van,  35  S.  C. 
17c,  14  S.  E.  392;  Sharpton  v  Au- 
gusta &  A.  R.  Co.,  72  S.  C.  162,  51 

Tennessee.  — Smartt  v.  State,  112 
Tenn.  539,  80  S.  W.  586.  See  Rec- 
ord V.  Chickasaw  Co.,  108  Term. 
657,  69  S.  W.  334;  Adolff  V.  Irby, 
no  Tenn.  222,  75  S.  W.  710- 

Texas.  — Q>xeer\.  v.  State,  49  iex. 
Crim.  645,  98  S.  W.  1059;  Rambo  r-. 
State  (Tex.  Crim.).  69  S.  W.  163; 
Crawleigh  v.  Galveston,  etc.  R.  Co., 
28  Tex.  Civ.  App.  260,  67  S.  W.  140 ; 
Johnson  v.  Cooley,  30  Tex.  Civ. 
App.  576,  71  S.  W.  34;  Fay  v.  State 
(Tex  Crim.),  70  S.  W.  744;  Jones 
V.  State,  3  Tex.  App.  150;  Bonners 
V.  State  (Tex.  Crim.),  35  S.  W. 
669;  Blackwell  v.  State.  29  lex. 
App.  194.  15  S.  W.  597;  Garlmgton 
V.  Mcintosh  (Tex.  Civ.  App.),  33 
S  W  389-  Welhousen  v.  State,  30 
Tex.  App.  623.  18  S.  W.  300;  King 
V.  State,  34  Tex.  Crim.  228,  29  S. 
W    1086;  Hedrick  v.   State,  40  Tex. 

Crim.  =;32.  51   S.  W.  252;  Bishop  v. 

State    (Tex.   Crim.),  35   S.  W.    170; 

Cauthern  t'.  State    (Tex.  Cnm.).  65 

S   W   96 ;  Williams  v.  State,  37  Tex. 

Crim.    147.   38   S.   W.   999;    Cook   v. 

State,  30  Tex.   App.  607;  Turner  v. 

State    (Tex.  Crim.),  32  S.  W.  700; 

Sherwood    v.    State,    42    Tex.    498; 

I.eache  v.    State,  22  Tex.  App.   279. 


3  S  W  539.  58  Am.  St.  Rep.  638; 
Coins  V.  State,  41  Tex.  334;  Miller 
V.  State,  36  Tex.  Crim.  47,  35  S.  W. 
391. 

[/^a/i.  _  People    v.    O'Loughlin,    3 

Utah  133,  I   Pac.  653- 

•    Virginia.  —  Hey  v.  Com..  32  Gratt. 

946,   34  Am.   Rep.   799- 

Washington.  —  Hendelmann  v.  Ka- 
lian, 50  Wash.  247,  97  Pac.  109; 
State  V.  Lee  Loon,  7  Wash.  308,  34 
Pac.   1 103. 

In  Exchequer  Cases  in  the  Eng- 
lish courts  a  disobedient  witness  is 
peremptorily  excluded.  Thomas  v. 
David,  7  Car.  &  P..  32  E.  C.  L.  537  5 
Parker  z:  M'Williams.  6  Bing.  683, 
19  E.   C.   L.   204. 

45.  Alabama. --Degg  v.  State, 
150  Ala.  3,  43  So.  484;  Sloss-Shef- 
field  S.  &  L  Co.  V.  Smith,  40  So. 
91;   Wilson  V.   State,  52  Ala.  299. 

Co/orado.  —  Hennessey  v.  Barnett, 
12  Colo.  App.  254.  55  Pac.   I97- 

Kentucky.  — ^iavtm  v.  Com.  30 
Ky.  L.  Rep.  1196,  10  S.  W.  872; 
Crenshaw  v.  Gardner.  25  Ky.  L. 
Rep.  506.  76  S.  W.  26;  Carlton  ^. 
Com.,  13  Ky.  L.  Rep.  946,  18  S.  W. 

535- 

Louisiana.  —  State  v.  Harrison,  38 
La.  Ann.  501 ;  State  v.  Cole,  38  La. 

Ann.  843-  J  ru-  ^^ 

Tennessee.  —  Record  v.  Chicka- 
saw   Co.,   108  Tenn.  657,  69   S.   W. 

r^vfl.y.  — Bond  v.  State.  20  Tex. 
App  421;  Turner  v.  State  (Tex. 
Crim.),  32  S.  W.  700;  Green  7;. 
State,  49  Tex.  Crim.  645,  98  b.  W. 
1059;  Rambo  v.  State  (Tex.  Cnm), 
69"^  S.  W.  163;  Fay  v.  State  (Tex. 
Crim.),  70  S.  W.  744;  Crawleigh  1^. 
Galveston,  etc.  R.  Co.,  28  Tex.  Civ. 
App.  260.  67  S.  W.  140;  Shields  v. 
State,  8  Tex.  App.  427;  Walker  v. 
State,  17  Tex.  App.  16;  George  v. 
State.  17  Tex.  App.  SU- 

rFo5/!/»?fo«.  —  Hendelman  v.   Ka- 

han,  so  Wash.  247.  97  Pac  109. 

The  trial  court  is  in  a  much  bet- 
ter position  to  pass  on  the  question 
as  to  how  far  a  party  has  been  at 
fault  when  an  order  of  e'xclusion  is 
violated  than  is  an   appellate  court. 

Vol.  XIV 


598 


WITNESSES. 


The  Better  Rule  seems  to  be  that  a  witness  is  not  disqualified  from 
testifying  by  reason  only  of  his  having  disobeyed  an  order  of  ex- 
clusion,^^ that  his  testimony  ought  not  to  be  rejected  and  the  party 


and  hence  the  latter  will  not  inter- 
fere with  the  former's  determination, 
if  such  determination  may  be  sus- 
tained by  any  inference  reasonably 
deducible  from  the  evidence.  Mur- 
ray V.  Allerton  (Neb.),  91  N.  W. 
518. 

Upon  a  Violation  of  the  Rule  the 
court  should  withdraw  the  case 
from  the  jury  and  allow  a  postpone- 
ment. St.  Louis,  etc.  R.  Co.  v. 
Akers  (Tex.  Civ.  App.),  73  S.  W. 
848. 

Excuse  for  Disobedience  May  Be 
Heard There  is  no  error  in  hear- 
ing in  the  presence  of  the  jury  a 
witness'  excuse  for  an  alleged  dis- 
obedience of  an  order  of  exclusion. 
Pergason  v.  Etcherson,  gi  Ga.  785, 
18  S.  E.  29. 

Examination  as  to  Matters  Not 
Heard —  There  is  no  error  in  re- 
fusing to  allow  an  examination  of  a 
disobedient  witness  although  coun- 
sel agrees  not  to  examine  on  any 
point  on  which  other  witnesses  were 
examined  in  the  presence  of  the 
witness  offered.  Dyer  v.  Morris,  4 
Mo.  214.  Likewise  there  is  no  er- 
ror in  allowing  such  an  examination. 
Sharpton  v.  Augusta  &  A.  R.  Co., 
72  S.  C.  162,  51  S.  E.  553- 

Testimony  Received  on  Matters 
Not  Included  in  Previous  Testimony. 
No  error  in  allowing  a  disobedient 
witness  to  testify  as  to  matters  not 
covered  by  the  testimony  ot  pre- 
vious witnesses.  Gran  v.  Houston, 
45  Neb.  813,  64  N.  W.  245. 

It  Is  an  Abuse  of  Discretion  to 
refuse  to  permit  a  witness  to  testify, 
who,  though  not  present  in  court 
when  the  rule  was  invoked,  yet  be- 
fore testifying  was  informed  by  the 
party  calling  him  of  what  previous 
witnesses  had  testified,  it  appearing 
that  such  information  could  have 
affected  his  testimony  on  but  one  of 
the  points  in  issue,  while  the  testi- 
mony itself  was  vitally  material  on 
all  the  issues.  Johnson  v.  Coolej', 
30  Tex.  Civ.  App.  576.  71  S.  W.  34. 

Conference  With  Excluded  Wit- 
nesses—  Allowing  a  conference  be- 
tween counsel  and  an  excluded  wit- 
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ness  is  within  the  court's  discre- 
tion and  the  exercise  of  such  dis- 
cretion by  allowing  a  conference  is 
not  reviewable  on  appeal,  unless 
such  discretion  has  been  clearly 
abused.  Kennedy  v.  State,  19  Tex. 
App.   618. 

Waiver  of  Right  To  Object  to 
Witness  Because  of  Disobedience. 
Where  objection  is  made  to  a  wit- 
ness upon  the  ground  of  disobedi- 
ence of  an  order  of  exclusion,  such 
objection  should  be  supported  by 
proof,  and  the  party  urging  an  objec- 
tion loses  his  right  to  do  so  where 
he  knows  that  such  an  order  has 
been  violated  and  fails  to  call  the 
attention  of  the  court  thereto. 
Palmer  v.  People,  112  111.  App.  527. 

46.  United  States.  —  Holder  v. 
United  States,  130  U.  S.  91.  But 
see  United  States  v.  Woods,  4 
Cranch  C.  C.  484,  28  Fed.  Cas.  No. 
16,760. 

Alabama.  —  Degg  v.  State,  150 
Ala.  3,  43  So.  484;  Montgomery  v. 
State,  40  Ala.  684;  Bell  v.  State,  44 
Ala.   393. 

Arkansas.  —  Pleasant  v.  State,  15 
Ark.   624. 

Colorado.  —  Behrman  v.  Terry,  31 
Colo.  155,  71  Pac.  1 1 18. 

Florida.  —  Sylvester  v.  State,  46 
Fla.  166,  35  So.  142. 

Georgia.  —  Phillips  •  v.  State,  121 
Ga.  358,  49  S.  E.  290;  McWhorter 
V.  State,  118  Ga.  55,  44  S.  E.  873; 
Davis  V.  State,  120  Ga.  843.  48  S. 
E.  305;  Green  v.  State,  125  Ga.  742, 
54  S.  E.  724 ;  Cunningham  v.  State, 
97  Ga.  214,  22  S.  E.  954;  Rooks  v. 
State,  65  Ga.  330;  Hoxie  v.  State, 
114  Ga.  19,  39  S.  E.  944;  May  v. 
State,  90  Ga.  793,  17  S.  E.  108; 
Lassiter  v.  State,  67  Ga.  739;  Metro- 
politan St.  R.  Co.  V.  Johnson,  90 
Ga.  500,  16  S.  E.  49. 

Illinois.  —  Palmer  v.  People,  112 
111.  App.  527;  Bulliner  v.  People,  95 
111.  394;  Kota  V.  People,  136  111. 
655,  27  N.  E.  53- 

lozva.  —  State  v.  Kissock,  ill 
Iowa  690.  83  N.  W.  724. 

Kansas.  —  State  v.  Falk,  46  Kan. 
498,   26   Pac.   1023. 
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who  called  him  deprived  of  his  testimony  where  such  party  is  him- 
self without  fault  ;*^  but  that  such  violation  should  only  affect  the 


Louisiana.  —  State  v.  Ducote,  47 
La.  Ann.  46,  16  So.  562  (witness 
not  rendered  incompetent  by  reason 
of  disobedience  where  he  did  not  un- 
derstand English). 

Massachusetts.  — Com.   v.   Hall,   4 

Allen  305. 

Mu^/.y.y//'/'/.  — Taylor  v.  State,  30 
So.  657;  Ferguson  v.  Brown,  75 
Miss.  214.  21  So.  603.  See  Timber- 
lake  V.  Thayer,  76  Miss.  76,  22,  So. 
767,  holding  that  where  it  appears 
that  a  disobedient  witness  has  not 
heard  other  testimony,  he  has  not 
violated  any  rule  of  court  excludmg 
witnesses  and  should  therefore  be 
allowed  to  testify. 

Nevada. —  Statt  v.  Salge,  2  Nev. 

•321. 

North  Carolina.  — State  v.  Spar- 
row. 7  N.  C.   (3  Murph.  L.)   487- 

Oklahoma.  — Vvxce  v.  United 
States,  97  Pac.   1056.  . 

South  Carolina.  — State  v.  Van, 
35  S.  C.   17s.   14  S.  E.  392. 

Teras.-BlackweW  v.  State,  29 
Tex.  App.  194.  15  S.  W.  597-  See 
Johnson  v.  Cooley,  30  Tex.  Civ. 
App.  576.  71    S.  W.  34    (dictum). 

West  Virginia.  —  State  v.  Stewart, 
63  W.  Va.  597,  60  S.  E.  591- 

Wisconsin.  — Loose  v.  State,  120 
Wis.   115,  97  N.  W.  526. 

47.  England.  — Cohhett  v.  Hud- 
son, I  El.  &  Bl.  II,  72  E.  C.  L.  II. 

Alabama.  — Degg  v.  State.  150  Ala. 
3,  43  So.  484  (no  right  to  deprive  a 
defendant  in  a  criminal  case  of  the 
testimony  of  a  disobedient  witness, 
since  he  has  a  constitutional  right 
to  the  advantage  of  such  witness 
testimony). 

California.  — People  v.  Boscovitch, 

20  Cal.   436. 

Colorado.— Yickers  v.  People,  31 
Colo.  491,  73  Pac.  845;  Kelly  v. 
Atkins,  14  Colo.  App.  208,  59  Pac 
841 ;  Behrman  v.  Terry,  31  Colo.  15S, 
71  Pac.  1 1 18. 

Georgia. — Lassiter   v.     State,    67 

Ga.  739-  „       , 

Illinois.  — Valvaer  v.  People.  112 
111.    App.    527;    Bulliner    v.    People, 

95  111-  394- 

Indiana.  —  Burk  v.  Andis,  98  Ind. 
59;  State  V.  Thomas,  in  Ind.  575, 
13   N.   E.   35;   Taylor  v.    State.    130 


Ind.  66,  29  N.  E.  415;  State  ex  rel. 
Closson  V.  David,  25  Ind.  App.  297, 
58  N.  E.  83;  Brow  V.  Levy.  3  Ind. 
App.  464.  29  N.  E.  417;  Stewart  v. 
Stewart,  28  Ind.  App.  378,  62  N.  E. 
1023;  Davis  V.  Byrd,  94  Ind.  525. 
overruling  Jackson  v.  State,  14  Ind. 

/owa.  — Grimes      v.      Martin,      10 

Iowa   347-  „ 

i^a«.ya.f.  —  Davenport    v.    Ogg,    I5 

Kan.    363;    State   v.    Falk,   46   Kan. 

498,  26  Pac.  1023. 

Kentucky.- Vavker    v.    Com.,    21 

Ky.  L.  Rep.  406.  51   S.  W.  573. 
Maryland.  — Varker    v.    State,    67 

Md.  329,  10  Atl.  219,  I  Am.  St.  Rep. 

389. 

M/.y^m//'/'/.  —  Ferguson  v.  Brown, 

75  Miss.  214.  21  So.  603;  Timber- 
lake  V.  Thayer,  76  Miss.  76,  22,  So. 
767.  But  see  Sartorious  v.  State, 
24  Miss.  602. 

Mz'^.fOKn.  — State  v.  Fannon.  150 
Mb.  149,  59  S.  W.  75;  Keith  v.  Wil- 
son, 6  Mo.  435.  35  Am.  Dec.  443; 
O'Brvan  v.  Allen,  95  Mo.  68.  8  S.  \\ . 
225;  State  v.  Sumpter,  153  Mo.  436, 
55  S.  W.  76;  State  V.  Gesell.  124 
Mo.  531,  27  S.  W.  iioi,  overruling 
State  v.  Fitzsimmons,  30  Mo.  236. 

Nebraska.  —  Clemmons  v.  Clem- 
mons,  96  N.  W.  404;  Gran  v.  Hous- 
ton, 45  Neb.  813,  64  N.  W.  245; 
Murray  v.  AUerton,  91  N.  W.  518. 

Nevada.  — State  v.  Salge,  2   Nev. 

321. 

Neiv  M^xzVo.  —  Trujillo  v.  lerri- 
tory,  6  N.   M.  589,  30  Pac.  870. 

New  York.  — 'Friedman  v.  Myers, 
14  N.  Y.  Supp.  142.  39  N.  Y.  St.  192. 

North  Carolina.  —  State  v.  Spar- 
row, 7  N.  C.  (3  Murph.  L.)  487- 
See  State  z'.  Hare,  74  N.  C.  591. 

O/f/o.  —  Dickson  v.  State,  39  Ohio 
St.  73. 

Oregon.  —  Hubbard  v.  Hubbard, 
7    Or.   42. 

South  Dakota.  — State  v.  King.  9 
S.  D.  628,  70  N.  W.   1046. 

Virginia.  — Yiey  v.  Com.,  32  Gratt. 

946,  34  Am.  Rep.  799- 

Washington.  — YiendeXman  v.  Ka- 
han,  50  Wash.  247,  97  Pac  109; 
State  V.  Ilomaki,  40  Wash.  629,  82 
Pac.  873;  State  v.  Lee  Doon  7 
Wash.    308.   34   Pac    1103. 
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witness'  credibility,*®  or  subject  him  to  punishment  for  contempt.*® 

B.  By  Witness  Ignorant  of  Rule.  —  It  has  been  held  that  the 

testimony  of  a  witness  ought  not  to  be  excluded,^"  where  it  appears 


West    Virginia.  —  Gregg   v.    State, 
3  W.  Va.  705. 

Wisconsin.  —  Loose   v.    State,    120 
Wis.   IIS,  97  N.  W.  526. 

A  party  to  a  suit  on  trial,  especial- 
ly a  defendant  charged  with  felony, 
may  not  have  time  to  carefully 
watch  each  witness  to  see  that  he 
obeys  the  orders  of  the  court.  Such 
a  defendant  must  be  in  the  court 
room  during  the  trial,  and  is  not 
likely  to  know  Avhat  his  witnesses 
are  doing  outside  the  court  room 
door  while  the  trial  proceeds.  To 
deprive  a  party  of  his  witness  be- 
cause of  misconduct  which  the  party 
has  not  caused,  procured  or  per 
mitted,  would  be  to  punish  the  in- 
nocent. Palmer  v.  People.  112  111. 
App.   527. 

To  Entitle  a  Party  to  the  Testi 
mony  of  a  Disobedient  Witness  he 
must  apprise  the  court  of  the  facts 
he  expects  to  prove  by  such  witness, 
and  it  must  appear  that  such  facts 
are  material  and  that  such  violation 
of  the  order  of  the  court  was  with- 
out the  knowledge,  consent  or  con- 
nivance of  himself  or  his  attorneys. 
Mangold  v.  Oft,  63  Neb.  397,  88  N. 
W.  507;  Trujillo  V.  Territory,  6  N. 
M.  589,  30  Pac.  870.  See  also  Hen- 
nessey V.  Barnett,  12  Colo.  App.  254, 
55  Pac.  197,  holding  that  where  there 
is  a  close  relationship  existing  be- 
tween the  witness  and  the  party 
calling  him,  it  is  incumbent  upon 
such  party  to  show  that  he  is  with- 
out   fault. 

Witness  Should  Be  Rejected  where 
order  of  exclusion  has  been  diso- 
beyed with  the  knowledge,  consent, 
connivance,  or  by  the  procurement 
of  the  party  seeking  to  use  the  wit- 
ness. Murray  v.  Allerton  (Neb. 7, 
91  N.  W.  518;  Mangold  v.  Oft,  63 
Neb.  397,  88  N.  W.  507;  Kelly  v. 
Atkins.  14  Colo.  App.  208,  59  Pac. 
841 ;  Behrman  v.  Terry,  31  Colo. 
155,  71  Pac.  1 1 18;  O'Bryan  v.  Allen, 
95  Mo.  68,  8  S.  W.  225;  State  v. 
Gesell,  124  Mo.  531,  27  S.  W.  iioi; 
Trujillo  V.  Territory,  6  N.  M.  589, 
30  Pac.  870;  Dyer  t-.  Morris,  4  AIo. 
214;  Bird  V.  State,  50  Ga.  585;  Jack- 
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son  V.  State,  14  Ind.  327.  See  also 
Com.  V.  Crowley,  168  Mass.  121,  46 
N.  E.  415. 

48.  United  States.  —  Holder  v. 
United  States,  150  U.  S.  91. 

Arkansas.  —  Pleasant  v.  State,  15 
Ark.  624. 

Georgia.  —  Phillips  v.  State,  121 
Ga.  358,  49  S.  E.  290;  Metropolitan 
St.  R.  Co.  V.  Johnson,  90  Ga.  500, 
16    S.    E.   49. 

Indiana.  —  Taylor  v.  State,  130  Ind. 
66,  29  N.   E.  415. 

Mississippi.  —  Timberlake  v. 
Thayer,  76  Miss.  76,  23  So.  767; 
Ferguson  v.  Brown,  75  Miss.  214,  21 
So.  603. 

Oklahoma.  —  Price  v.  United 
States,  97   Pac.    1056. 

Virginia.  —  Hey  v.  Com.,  32  Gratt. 
946,  34  Am.   Rep.   799. 

West  Virginia.  —  Gregg  v.  State. 
3  W.  Va.  705. 

49.  United  States.  — Holder  v. 
United  States,   150  U.  S.  91. 

Alabama.  —  Degg  v.  State,  150 
Ala.  3,  43  So.  484;  Bell  v.  State,  44 
Ala.  393. 

Georgia.  —  Green  v.  State,  125  Ga. 
742,  54  S.  E.  724;  Rooks  V.  State, 
65  Ga.  330;  Lassiter  v.  State,  67  Ga. 
739-  . 

Illinois.  —  Bulliner  v.  People,  95 
111.    394. 

Indiana.  —  State  ex  rel.  Closson 
V.  David,  25  Ind.  App.  297,  58  N.  E. 
83. 

Kansas.  —  State  v.  Falk,  46  Kan. 
498,  26  Pac.   1023. 

M  i  s  si  s  s  i  p  p  i.  —  Timberlake  v. 
Thayer.   76    Miss.    76,   23    So.   767. 

New  York.  —  Friedman  v.  Myers 
14  N.  Y.  Supp.  142,  39  N.  Y.  St. 
192. 

Oklahoma.  —  Price  v.  United 
States.  97  Pac.   1056. 

Texas.  —  Johnson  v.  Cooley,  30 
Tex.   Civ.  App.  576,  71   S.  W.  34. 

Wisconsin.  —  Loose  v.  State,  120 
Wis.  115.  97  N.  W.  526. 

50.  Pile  V.  State,  107  Tenn.  532, 
64  S.  W.  477;  State  V.  Hare,  74  N. 
C.  591 ;  State  v.  Burton,  27  Wash. 
528,  67  Pac.  1097;  State  v.  Welch. 
191  Mo.  179,  89  S.  W.  945;  Lovyric 
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that  he  was  not  present  in  court  when  the  rule  was  made  and  was 
in  ignorance  thereof,  although  the  trial  court  has  a  large  discre- 
tion in  the  matter.''^ 

C.  By  Rebuttal  Witnesses.  —  Rebuttal  witnesses  are  usually 
allowed  to  testify  although  it  appears  that  they  have  violated  the 
rule,  since  the  party  calling  them  may  not  have  foreseen  the  neces- 
sity for  their  use  as  witnesses. ^^ 

5.  Examination  of  Witnesses  Attending  Not  Under  Rule.  —  A. 
In  General.  —  It  is  generally  held  to  be  discretionary  with  the  trial 
court  to  permit  a  witness  to  testify  who  has  been  present  in  court, 
but  who  has  not  been  placed  under  the  rule,  either  by  an  uninten- 
tional omission^^  or  because  expressly  exempted,^*  and  the  exercise 
of  such  discretion  will  not  be  reviewed  on  appeal  in  the  absence  of 
evidence  showing  an  abuse  thereof.^^ 

B.  Witnesses  Whose  Testimony  Is  Not  Anticipated.  —  In 
the  course  of  a  trial  it  often  becomes  desirable  to  call  upon  one  or 
more  of  those  attending,  though  not  subpoenaed,  to  take  the  stand. 
If  it  appears  that  the  necessity  for  such  a  witness's  testimony  could 
not  have  been  anticipated  by  the  party  calling  him,  the  fact  that  he 
was  present  does  not  render  him  incompetent,  though  the  court  had 
made  an  order  of  exclusion,'^  and  it  is  generally  held  to  be  within 


V.  State  (Tex.  Crim.),  98  S.  W. 
838;  State  V.  Watson,  36  La.  Ann. 
148. 

51.  State  V.  Watson,  36  La.  Ann. 
148;  Cook  V.  State,  30  Tex.  App. 
607,  18  S.  W.  412.  See  also  State 
V.   Welch,    191    Mo.    179,   89   S.   W. 

945-  .     , 

52.  United  States.  —  united 
States  V.  Woods,  4  Cranch  C.  C. 
484,  28  Fed.   Cas.   No.   16,760. 

Georgia.  —  Thomas  v.  State,  27 
Ga.  287;  Bone  v.  State,  86  Ga.  108, 
12  S.  E.  205;  Metropolitan  St.  R. 
Co.  V.  Johnson,  90  Ga.  500,  16  S.  E. 
49;  Hanvey  v.  State,  68  Ga.  612. 
See  Lyman  v.  State,  69  Ga.  404. 

Michigan.  —  People  v.  Piper,  112 
Mich.  644,  71  N.  W.  174  (state's 
witnesses  allowed  to  testify  in  re- 
buttal where  their  names  did  not 
appear  endorsed  on  indictment). 

Mississippi.  —  Ferguson  v.  Brown, 
75   Miss.   214,  21    So.  603. 

Tennessee.  —  Heaton  v.  Dennis, 
ro3  Tenn.    155,  52  S.   W.   175. 

Texas.  —  Green  v.  State,  49  Tex. 
Crim.  64s,  98  S.  W.  1059. 

IVashington.  —  State  v.  Burton, 
27  Wa.sh.  528,  67  Pac.  1097. 

53.  Baldwin  v.  State,  39  Tex. 
Crim.   245,   45   S.   W,   714;    Hey  v. 


Com.,  32  Gratt.  (Va.)  946,  34  Am. 
Rep.  799;  Anonymous,  i  Hill  (S. 
C.)  251;  Cook  V.  State,  30  Tex. 
App.  607,  18  S.  W.  412.  See  Mc- 
Cullough  V.  State,  50  Tex.  Crim.  132, 
94    S.    W.    1056. 

54.  Roberson  v.  State  (Tex. 
Crim.),  49  S.  W.  398;  Hedrick  v. 
State,  40  Tex.  Crim.  532,  51  S.  W. 
252;  Buchanan  r.  State,  41  Tex. 
Crim.  127,  52  S.  W.  769;  Watters 
V.  State  (Tex.  Crim.),  94  S.  W. 
1038;  Braham  v.  State,  143  Ala. 
28,  38  So.  919. 

55.  Watters  z:  State  (Tex. 
Crim.),  94  S.  W.  1038;  Hey  v.  Com., 
32   Gratt.    (Va.)    946,   34  Am.   Rep. 

799- 

It  Is  Error  to  refuse  to  permit  a 
joint  defendant  to  testify  for  an  ac- 
cused on  trial  where  it  appears  that 
the  former  was  exempted  from  a 
rule  of  exclusion  by  reason  of  a 
misunderstanding  between  court  and 
counsel,  the  court  supposing  that  he 
was  not  to  be  used  as  a  witness. 
Parker  v.  Com.,  21  Ky.  L.  Rep.  406 

SI  s.  w.  573. 

56.  Grundy  v.  Com.,  8  Ky.  L. 
Rep.  876 ;  State  v.  Jones,  47  La.  Ann. 
1524,  18  So.  515;  Smith  V.  State,  4 
Lea    (Tenn.)    428;   Price   v.   United 
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the  court's  discretion  to  admit  the  same,  which  discretion  will  not 
be  reviewed  on  appeal  in  the  absence  of  an  abuse  thereof." 

In  Alabama  it  is  held  that  the  party  calling  such  witness  is  entitled 
to  his  testimony  as  a  matter  of  right.^^ 

6.  Limiting  Number  of  Witnesses.  —  A  discussion  of  this  sub- 
ject will  be  foimd  in  other  parts  of  this  work.^^ 

VI.  COMPETENCY  OF  WITNESSES. 

The  competency  of  witnesses  to  testify  is  discussed  elsewhere  in 
this  work'5»  ^^  numerous  articles  dealing  with  the  particular  class 
of  witnesses  in  question.*^^ 

VII.  OATH  AND  SWEARING. 

1.  Necessity  for  Swearing. — A.  In  General.  —  As  a  general 
rule  it  is  necessary  that  a  witness  shall  affirm^^  qj.  ^g  sworn*'^  before 


States  (Okla.),  97  Pac.  1056;  Hey 
V.  Com.,  32  Gratt  (Va.)  946,  34  Am. 
Rep.  799;  State  v^  Vari,  35  S.  C. 
175,  14  S.  E.  392.  See  also  Kota  v. 
People,  136  111.  655,  27  N.  E.  S3- 
But  see  Rummel  v.  State,  22  Tex. 
App.  558,  3  S.  W   7(>2- 

57.  State  v.  Beirjamin  (R.  I.), 
71  Atl.  65;  State  v.  Goodson.  116 
La.  388,  40  So.  771 ;  Taylor  v.  State, 
130  Ind.  66,  29  N.  E.  415;  Com.  v. 
Brown,  90  Va.  671,  19  S.  E.  447; 
Gilbert  v.  Com.,  in  Ky.  793,  64  S. 
W.  846;  Sessions  v.  State  (Tex. 
Crim.),  98  S.  W.  243;  Thomas  v. 
State,  2,3  Tex  Crim.  607,  28  S.  W. 
534.  See  also  Buchanan  v.  State,  41 
Tex.  Crim.  127,  52  S.  W.  769. 

58.  Degg  V.  State,  150  Ala.  3,  43 
So.  484- 

59.  See  articles  "  CuMUi^ATiViv 
Evidence,"  Vol.  Ill,  pp.  930-934; 
"  Direct  Examination,"  Vol.  IV, 
pp.  680-681. 

60.  For  a  General  Discussion  of 
the  competency  of  witnesses  and  pf 
certain  miscellaneous  classes  of  wit- 
nesses, see  article  "  Competency," 
Vol.   Ill,  p.   161. 

61.  See  the  Index  {infra)  of  this 
work,  title  "  Witnesses  "  for  a  corn- 
plete  reference  to  the  various  arti- 
cles  dealing   with   this   question. 

62.  Williamson  v.  Carroll,   16  N. 

J.  L.  217. 

In  Louisiana  the  Code  of  Practice 
(Code  Prac.  arts.  478,  479)  after 
providing   that   "  witnesses   must   be 
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sworn  on  the  Bible,  in  open  court," 
further  declares  that  "  if  the  re- 
ligious opinions  of  a  witness  are  op- 
posed to  his  taking  an  oath,  his  af- 
firmation of  the  truth  of  his  testi- 
mony shall  suffice."  Curtis  v.  Leh- 
mann  &  Co.,  115  La.  40,  38  So.  887. 
And  see  the  codes  and  statutes  of 
the  various  states. 

63.  State  v.  Williams,  49  W.  Va. 
220,  38  S.  E.  495;  Coleman  v.  State, 
43  Tex.  Crim.  15,  63  S.  W.  322; 
State  V.  Smith,  78  N.  C.  462;  Van- 
dervoort  v.  Smith,  2  Caines  (N.  Y.) 
155  (translations  from  a  foreign 
language  must  be  on  oath). 

In  all  civilized  communities,  some 
ceremony  or  Solemn  act  is  prescribed 
as  a  condition  precedent  to  giving 
testimony.  In  nations  or  states  pro 
fessing  the  Christian  religion,  there 
is  an  appeal  to  almighty  God,  or  an 
adjuration  on  the  Holy  Evangelists, 
that  the  testimony  to  be  given  shall 
be  the  truth.  This  is  a  most  solemn 
recognition  of  an  all-seeing,  om- 
nipotent ruler,  who  will  reward  or 
punish  in  this  world  or  the  next,  ac- 
cording to  the  deeds  done  in  the 
body.  This  is  the  sanction  which 
the  law  exacts  and  imposes  upon  the 
conscience,  before  it  permits  a  wit- 
ness to  testify.  Chappell  v.  State, 
71  Ala.  322,  citing  I  Greenl.  Ev. 
§  328. 

Witness  Must  Be  Sworn  General- 
ly—  Where  a  witness  is  competent 
in  chief,  he  must  be  sworn  generally 
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testifying ;  but  a  witness,  who  has  no  objection  to  being  sworn,  can- 
not be  allowed  to  testify  under  affirmation.*'*  It  is  the  duty  of  the 
counsel  offering  a  witness  to  move  that  he  may  be  sworn,  and  thus 
be  qualified  to  testify."^  It  is  then  the  duty  of  the  court  to  cause 
the  oath  to  be  administered  to  him,  if  no  legal  objection  appears  to 
his  competency.*"' 

B.  Jurors  as  Witnesses.  —  A  juror  cannot  be  allowed  to  give 
evidence  to  his  fellow  jurors  without  being  sworn  as  a  witness.®^ 

C.  Prosecuting  Attorneys.  —  The  general  rule  applies  to  pros- 
ecuting attorneys  as  well ;  statements  made  by  the  latter  are  not 


in  the  cause,  though  his  examina- 
tion may  be  confined  to  a  particular 
or  incidental  fact;  and  although  the 
evidence  may  be  addressed  to  the 
court  instead  of  the  jurj'-,  and  the 
rule  that  when  the  loss  or  destruc- 
tion of  an  instrument  is  sought  to 
be  proved  by  a  party  to  the  record, 
he  may  be  sworn  specially,  has  no 
application,  because  in  the  latter  in- 
stance he  is  an  incompetent  witness, 
and  his  testimony  is  admitted  only 
from  the  necessity  of  the  case,  and 
is  admitted  no  further  than  such  ne- 
cessity demands.  Jackson  v.  Park- 
hurst,  4  Wend.    (N.  Y.)   369. 

Effect  of  Refusal  To  Swear  or 
Affirm —  See  article  "  Contempt," 
Vol.   Ill,  p.  481,  notes  97-1. 

Infancy  as  Affecting  Necessity  for 
Swearing —  See  article  "  Infants," 
Vol.  VII. 

Dying  Declarations  Need  Not  Be 
Sworn  to —  See  article  "  Dying  Dec- 
larations," Vol.  IV,  p.  991,  notes 
65-66. 

Affidavits As  to  necessity  of  an 

oath  in  connection  with  an  affidavit 
and  as  to  how  an  oath  is  adminis- 
tered to  an  affiant,  etc.,  see  article 
"  Affid.wits."    Vol.    I. 

Competency  of  Witnesses  in  Gen- 
eral—  See  article  "  Competency," 
Vol.  III. 

64.  Williamson  v.  Carroll,  16  N. 
J.  L.  217 ;  Maden  v.  Catanach,  7  H. 
&  N.  360,  31  L.  J.  Ex.  118,  7  Jur- 
(N.  S.)  1 107,  5  L.  T.  288,  10  W.  R. 
112;  Reg.  V.  Moore,  61  L.  J.  M.  C. 
80,  66  L.  T.  125,  40  W.  R.  304,  17 
Cox  C.  C.  458.  56  J.  P.  345,  C.  C.  R. 

In  Maryland  witnesses  can  only 
be  allowed  to  testify  upon  affirma- 
tion when  they  are  members  of  some 
religious  society  which  professes  to 
be  conscientiously  scrupulous  of  tak- 


ing' an  oath.  Bank  of  Columbia  v. 
Wright,  3  Cranch  C.  C.  216,  2  Fed. 
Cas.  No.  883;  King  v.  Pearson,  3 
Cranch  435,  14  Fed.  Cas.  No.  7,790. 

In  King  v.  Fearson,  3  Cranch  C. 
C.  435,  14  Fed  Cas.  No.  7,790,  it 
was  held  that  where  a  witness  was 
considered  by  the  society  of  Quak- 
ers as  a  member  of  that  society  in 
principle  and  religious  profession 
and  usually  met  with  them  for  re- 
ligious worship,  and  had  applied  to 
be  admitted  to  a  full  participation  of 
all  the  civil  privileges  and  the  moral 
discipline  of  the  society,  he  mightbe 
permitted  to  testify  upon  affirmation 
instead    of   on    oath. 

Duty  of  Court  To  Inquire  Into 
Ground  of  Objection  to  being  sworn 
before  permitting  witness  to  affirm 
under  §  i  of  the  Oaths  Act,  _  1888, 
and  to  ascertain  whether  the  witness 
objects  because  of  want  of  religious 
belief  or  because  the  taking  of  an 
oath  is  contrary  to  his  religious  be- 
lief. Reg.  V.  Moore,  61  L.  J.  M.  C. 
80,  66  L.  T.  125,  40  W.  R.  304,  17  Cox 
C.  C.  458,  56  J.  P.  345.  C.  C.  R. 

Time  To  Object  for  Failure  To 
Inquire — An  objection  to  the  ad- 
missibility of  a  witness'  evidence 
permitted  to  affirm  without  being  so 
questioned  is  not  too  late  when  taken 
after  verdict.  Reg.  v.  Moore,  61  L. 
J.  M.  C.  80,  66  L.  T.  125,  40  W.  R. 
304,  17  Cox  C.  C.  458,  56  J.  P.  345, 
C.  C.  R. 

65.  Hawks  v.  Baker.  6  ]\Ie.  72, 
19  Am.  Dec.  191. 

66.  State  v.  Smith,  124  Iowa  334. 
100  N.  W.  40;  Barr  v.  State  (Miss.), 
23  So.  628;  Hawks  V.  Baker,  6  Me. 
72,    19   Am.    Dec.    191. 

67.  Manley  v.  Shaw,  Car.  &  M. 
(Eng.)    361;  Anderson  v.  Barnes,   i 
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evidence  against  an  accused  unless  they  were  duly  sworn  as  other 
witnesses.^* 

D.  Childre;n  of  Tender  Years.  —  The  unsworn  testimony  of  a 
child  in  a  civil  action  is  generally  inadmissible.®"  The  rule  seems 
to  be  the  same  in  the  United  States  with  respect  to  criminal  cases/'' 
and  in  England  formerly  f^  in  the  latter  country  it  is  now  held  that 
where  the  exigency  of  the  case  requires  it,  as  in  cases  of  rape, 
buggery,  etc.,  an  infant  may  be  examined  without  oath.'^^ 

E.  Defendants  in  Criminal  Cases.  —  Formerly  in  some  states, 
by  statute,  it  was  permitted  a  defendant  in  a  criminal  case  to  make 
an  unsworn^^  statement  to  the  court  or  jury  in  his  own  behalf. 
Upon  the  question  as  to  whether  in  such  cases  the  people  had  the 
same  right  of  cross-examination,  as  though  the  defendant  had  been 
sworn,  the  authorities  were  in  conflict.'^*  But  it  is  now  the  law 
that  the  accused  may  be  a  witness  in  his  own  behalf  if  he  choose 


N.  J.  L.  203;  Underbill  v.  Waite,  9 
Daly    (N.  Y.)    83. 

68.  State  v.  Lowry,  42  W.  Va. 
20s,  24  S.  E.  561. 

69.  The  unsworn  testimony  of  a 
seven  and  a  half  year  old  child  in 
a  civil  action  is  inadmissible.  Neu- 
stadt  V.  New  York  City  R.  Co.,  104 
N.  Y.  Supp.  735. 

In  Washington  the  statute  pro- 
vides (§5993  Ballinger's  Ann.  Codes 
&  Stats.)  that  children  under  ten 
years  of  age,  who  appear  incapable 
of  receiving  just  impressions  of  the 
facts  respecting  which  they  are  ex- 
amined, or  of  relating  them  truly, 
shall  not  be  competent  to  testily. 
Assuming  that  a  child  is  competent 
under  the  statute,  then  he  must  be 
sworn.  On  the  other  hand,  if  he  is 
not  competent,  then  he  should  not 
be  permitted  to  testify  at  all.  Hodd 
V.  Tacoma,  45  Wash.  436.  88  Pac. 
842.  See  also  Rex  z\  Williams,  7 
Car.  &  P.  (Eng.)  338;  Smith  v. 
French,  2  Atk.  (Eng.)  245. 

70.  State  V.  Tom,  8  Or.  177. 

71.  Rex  V.  Brasier,  i  Leach  C.  C. 
199,  1  East  P.  C.  443;  Rex  v.  Wil- 
liams, 7  Car.  &  P.   (Eng.)  338. 

72.  2  Hale  P.  C.  278. 

In  England  it  is  provided  by  stat- 
ute (48  and  49  Vict.,  c.  69,  §  4)  that 
in  prosecutions  for  criminal  assaults 
on  girls  of  tender  years,  they  may 
be  examined  without  oath,  if  of  suf 
ficient  intelligence  to  speak  the  truth, 
though  too  young  to  appreciate  the 
nature  of  an  oath.  Reg.  v.  Pruntey. 
16  Cox  C.  C.  344;  Reg.  V.  Wealand, 
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20  Q.  B.  Div.  (Eng.)  827.    And  see 
article   "  Infants,"   Vol.   VII. 

73.  Alabama.  —  Code  (1896),  c. 
180,  art.  12;  Blackburn  v.  State,  71 
Ala.  319;  Chappell  v.  State,  71  Ala. 
322. 

Georgia.  —  Brown  v.  State,  60  Ga. 
210;  Ross  r.  State,  59  Ga.  248. 

Michigan.  —  Code  1871,  Vol.  2, 
§  5967.  Prior  to  the  amendment  of 
1881  (act  No.  245),  under  that  of 
1861  (act  No.  125)  a  person  accused 
of  crime  could  make  an  unsworn 
statement  in  his  own  behalf.  See 
People  V.  Thomas,  9  Mich.  314; 
Maher  v.  People,  10  Mich.  212;  Mor- 
rissey  v.  People,  11  Mich.  327,  331; 
People  V.  Annis,  13  Mich.  511; 
Durant  v.  People.  13  Mich.  351 ; 
Grimm  v.  People,  14  Mich.  300;  De- 
Foe  V.  People,  22  Mich.  224;  People 
V.  Jones,  24  Mich.  215;  People  v. 
Morrigan,  29  Mich.  4;  Gale  v.  Peo- 
ple, 26  Mich.  157;  Burden  v.  People. 
26  Mich.  162.  See  also  Carne  v. 
Litchfield,  2  Mich.  340.  And  even 
after  the  passage  of  the  Act  of  1881 
it  seemed  that  an  unsworn  statement 
could  be  made.  People  v.  Robinson, 
86  Mich.  415,  49  N.  W.  260;  People 
V.   Reilly,    53    Mich.   260,    18    N.   W. 

849. 

74.  In  Alabama  it  was  held  that 
such  statements,  although  in  the 
nature  of  evidence  and  to  be  con- 
sidered by  the  jury  in  connection 
with  the  evidence,  were  not  evidence 
in  the  strict  legal  sense.  Chappell  v. 
State,  71  Ala.  322;  Whizenant  v. 
State,   71   Ala.   383. 
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to  testify,  but  he  must  be  sworn  as  other  witnesses  and  submit  to 
cross-examination.'^ 

2.  Presumption  as  to  Administration  of  Oath.  —  In  accordance 
with  the  general  presumption  that  pubhc  officials  have  faithfully 
performed  their  duty,  it  is  presumed  that  an  oath  was  administered 
to  a  witness  before  testifying  ;^*^  and  the  mere  fact  that  a  witness 
states  to  a  party  out  of  court  that  he  had  not  been  sworn  is  not 
sufficient  to  overcome  the  presumption." 

3.  Form  of  Oath.  —  A.  At  Common  Law.  —  No  particular  form 
of  oath  was  required  at  common  law.     Any  form   was  sufficient 


In  Michigan  prior  to  the  act  of 
i88i  under  that  of  i86i  the  accused 
could  be  cross-examined  only  as  to 
the  statement  made.  People  v.  Rob- 
mson,  86  Mich.  415,  49  N.  W.  260. 

75.  Code  of  Alabama  (iSgo)  c. 
180,  art.  13;  Com.  Laws  Michigan 
1897,  §10211. 

76.  State  v.  Smith,  124  Iowa  334, 
100  N.  W.  40;  Hawks  v.  Baker,  6 
Greenl.   (Me.)   72,  19  Am.  Dec.  191. 

The  legal  presumption  is  that  wit- 
nesses were  properly  sworn  where 
there  is  no  evidence  showing  or 
tending  to  show  they  considered  any 
other  code  of  swearing  as  more 
obligatory  than  the  one  prescribed 
by  the  Code.  Curtis  v.  Lehmann 
&  Co.,  115  La.  40,  38  So.  887. 

The  defendant  in  a  criminal  action 
has  a  right  to  presume  that  a  wit- 
ness taking  the  stand  against  him 
has  been  sworn.  Hawks  v.  Baker, 
6  Greenl.  (Me.)  72,  19  Am.  Dec. 
191.  See  also  Barr  v.  State  (Miss.), 
23  So.  628. 

77.  In  State  v.  Smith,  124  Iowa 
334,  100  N.  W.  40,  which  was  a 
prosecution  for  seduction,  the  court 
said :  "  In  argument,  counsel  for  ap- 
pellant insists  that  there  should  be 
a  reversal  of  the  judgment  of  the 
trial  court  because  it  appeared  from 
the  record  that  the  prosecuting  wit- 
ness, Nellie  Curry,  was  allowed  to 
give  her  testimony  without  being 
sworn  as  required  by  law.  The  rec- 
ord does  not  disclose  in  terms  that 
any  of  the  witnesses,  either  for  the 
state  or  for  defendant,  were  sworn 
before  testifying.  It  appears  that 
Nellie  Curry,  among  others,  was 
called  as  a  witness  for  the  state, 
and,  in  answer  to  questions  on  di- 
rect and  cross-examination,  she  de- 
tailed the  story  of  her  alleged  seduc- 


tioil.  After  she  had  left  the  witness 
stand  she  was  recalled,  and  there 
was  propounded  to  her  by  the  court 
the  following  question :  '  Was  the 
testimony  heretofore  given  by  you 
true  and  correct?'  and  this  she 
answered  in  the  affirmative.  Being 
cross-examined  by  counsel  for  de- 
fendant, she  said  that  she  did  not 
know  when  giving  her  testimony, 
that  she  had  not  been  sworn;  that 
she  was  not  present  when  the  other 
witnesses  were  sworn ;  that  Mr. 
Emery  had  asked  her  if  she  had 
been  sworn,  and  she  told  him  she 
had  not.  It  is  a  plain  requirement 
of  law  that  witnesses  shall  affirm  or 
be  sworn  before  being  allowed  to 
testify.  It  is  the  duty  of  the  court 
to  see  that  this  is  done,  and  we  will 
assume  that  the  requirement  was  ob- 
served, unless  the  contrary  is  made 
to  appear.  Can  it  be  said  that  the 
record  before  us  makes  it  clear  that 
there  was  a  failure  to  comply  with 
the  legal  requirement?  We  have  re- 
cited above  all  there  is  in  the  record 
relating  to  the  subject.  There  is 
then,  no  direct  showing  to  the  effect 
that  the  oath  was  not  administered. 
The  question  propounded  by  the 
court,  and  the  answer  thereto,  can- 
not be  accepted  as  showing  failure, 
and,  in  our  view,  the  cross-examina- 
tion disclosed  no  more  than  that 
the  witness  had  said  to  Emery,  out 
of  court,  that  she  had  not  been 
sworn.  She  does  not  testify  that 
she  was  not  sworn,  and  there  was 
no  attempt  to  otherwise  make  the 
fact  appear.  The  mere  circumstance 
that  one  who  had  been  a  witness  in 
a  case  is  shown  to  have  subsequently 
made  the  statement  out  of  court, 
that  she  had  not  been  sworn  before 
testifying,  cannot  be  accepted  as  suf- 
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which  was  considered  by  the  witness  as  most  binding  on  his  con- 
science, or  which  was  in  accordance  with  his   reHgious  beHefJ^ 
B.  Under  Modern  Statutes. — The  form  of  oath  for  a  wit- 
ness is  often  provided  for  by  statute.^^     In  Cahfornia  and  North 


ficient  to  overcome  the  presumption 
of  correct  proceeding  in  which  we 
are  required  to  indulge,  and  so  au- 
thorize a  reversal  of  the  judgment 
entered." 

78.  Gill  V.  Caldwell,  i  111.  53; 
Reg.  V.  Serva,  2  Car.  &  K.  (Eng.) 
53,  I  Den.  C.  C.  104,  I  Cox  C.  C. 
292;  Omichund  v.  Barker.  Willes 
538.  I  Atk.  21 ;  Atcheson  v.  Everitt, 
Cowp.    (Eng.)    389. 

In  the  Merrimac,  I  Ben.  490,  17 
Fed.  Cas.  No.  9,474,  a  Chinaman 
was  offered  as  a  witness  in  his  own 
behalf,  and  was  sworn  in  the  usual 
way.  Objection  was  made  that  the 
oath  taken  was  not  binding  upon, 
him.  He  stated  that  he  did  not 
know  the  name  of  the  book  that  he 
was  sworn  on,  but  that  if  he  should 
say  anything  that  was  not  true,  the 
court  would  punish  him,  and  after 
he  was  dead  he  would  go  "  down 
there,"  making  an  emphatic  gesture 
with  his  hand  downward.  It  was 
held  that  he  was  sworn  in  such  a 
way  as  was  binding  on  his  con- 
science and  that  he  was  therefore 
competent  to  testify. 

Where  a  witness  accepted  the  form 
of  oath  as  usually  administered  with- 
out objection,  except  kissing  the 
Bible,  it  was  held  that  the  court  was 
justified  without  further  inquiry  in 
presuming  that  the  witness  intended 
that  her  conscience  should  be  bound. 
Pullen  V.  Pullen   (N.   ].),  4  Atl.  82. 

In  Louisiana  the  Code  does  not 
provide  for  the  special  case  of  a 
witness  who  has  no  religious 
scruples  against  taking  an  oath,  but 
does  not  consider  an  oath  taken  "  on 
the  Bible "  as  binding  on  his  con- 
science. In  such  cases  the  common 
law  permitted  the  oath  to  be  so  ad- 
ministered as  to  suit  the  conscience 
of  the  witness,  not  regarding  the 
mode  of  swearing  as  the  material 
part  of  the  oath.  But  where  wit- 
ness has  been  sworn  "  on  the 
Bible  "  as  provided  by  the  code,  the 
presumption  is  that  he  was  properly 
sworn  in  the  absence  of  evidence 
that  the  witness  considered  any  other 
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method  as  more  obligatory.  Curtis 
V.  Lehmann  &  Co.,  115  La.  40,  38  So. 
887;  citing  3  Jones,  Law  of  Evi- 
dence.  730. 

In  Tennessee  the  practice  has  been 
to  administer  the  oath  with  an  up- 
lifted hand,  and  the  solemn  appeal 
to  God,  without  inquiry  of  the  wit- 
ness whether  he  is  conscientiously 
scrupulous  of  swearing  on  the  Gos- 
pels, and  such  oath  has  uniformly 
been  regarded  as  legal  and  binding. 
Doss  V.  Birks,   11   Humph.    (Tenn.) 

431- 

U  0  d  e    of    Swearing    Chinaman. 

Reg.     V.     Entrehman,     Car.     &     M. 

(Eng.)   248. 

Scotch  Covenanter Rex  v.  Mil- 
drone,  I  Leach  C.  C.  412,  3  R.  R.  708. 

Proper  Time  To  Inquire  as  to 
Binding  Effect  of  Oath The  prop- 
er time  to  ask  a  witness  whether 
the  form  of  administering  the  oath 
is  such  as  will  be  binding  upon  his 
conscience  is  previous  to  the  ad- 
ministration of  the  oath.  No  error 
is  committed  in  overruling  such  a 
question  when  it  is  not  asked  until 
after  the  witness  has  been  sworn. 
State  V.  Davis,  186  Mo.  533,  85  S. 
W.  354.  See  also  Gonzales  v.  State, 
31  Tex.  495. 

79.  People  v.  Swist,  136  Cal.  520, 
69  Pac.  223 ;  In  re  Franklin  County 
Comrs.,  7  Ohio  N.  P.  450,  5  Ohio 
Dec.  691. 

In  Salomons  v.  Miller,  8  Ex.  778, 
22  L.  J.  Ex.  169.  17  Jur.  463,  I  W. 
R.  360,  Ex.  Ch.,  it  was  held  that  the 
concluding  paragraph  in  the  form  of 
oath  of  abjuration  imposed  by  6  Geo. 
3,  c.  53,  "  And  I  do  make  this  recog- 
nition, acknowledgment,  -abjuration, 
renunciation  and  promise  heartily, 
willingly,  and  truly  upon  the  true 
faith  of  a  Christian,"  was  an  essen- 
tial portion  of  the  substance  of  the 
oath,  and  no  part  of  it  could  be 
omitted  or  altered. 

In  California,  §  §  2095  and  2096 
Code  Civil  Proc.  are  as  follows : 
"  Whenever  the  court  before  which 
a  person  is  offered  as  a  witness  is 
satisfied  that  he  has  a  peculiar  mode 
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Carolina  it  is  held  that  the  invocation  of  God's  help,  although  in- 
cluded in  the  statutory  form,  is  not  an  essential  element  of  the 
oath.«» 

4.  Time  of  Taking  Oath.  —  A  witness  must  be  sworn  in  the 
presence  of  the  defendant  in  a  criminal  proceeding,*^  and  before 
examination  in  all  cases,*^  although  a  witness  need  not  be  sworn 


of  swearing,  connected  with,  or  in 
addition  to  the  usual  form  of  ad- 
ministration, which,  in  his  opinion, 
is  more  solemn  or  obligatory,  the 
court  may  in  its  discretion  adopt 
that  mode.  When  a  person  is  sworn 
who  believes  in  any  other  than  the 
Christian  religion,  he  may  be  sworn 
according  to  the  peculiar  ceremonies 
of  his  religion,  if  there  be  any 
such."  In  People  v.  Green,  99  Cal. 
564,  34  Pac.  231,  it  was  contended 
that  the  court  erred  in  refusing  to 
administer  to  a  Chinese  witness  a 
form  of  oath  other  than  the  usual 
form,  as  authorized  by  the  above 
quoted  sections.  The  court  said :  "  In 
answer  to  this,  it  is  enough  to  say 
that  it  does  not  appear  that  the  court 
was  informed  that  those  witnesses 
had  '  a  peculiar  mode  of  swearing ' 
.  .  .  more  solemn  or  obligatory 
than  the  usual  form,  nor  that  they 
believed  '  in  any  other  than  the 
Christian  religion.'  And  it  may  be 
added  that  those  sections  of  the  code 
are  not  mandatory,  but  merely  per- 
missive, at  the  discretion  of  the 
court,  under  the  circumstances 
therein  stated.  To  show  an  abuse 
of  the  discretionary  power  conferred, 
it  should  be  made  to  appear,  at  least, 
that  the  witness  regarded  some 
other  form  of  oath  more  obligatory 
than  the  form  usually  adopted  in  this 
state,  and  perhaps  that  he  did  not 
consider  the  latter  at  all  obligatory." 
In  Illinois  where  it  is  provided  by 
statute  (Act  of  1807)  that  an  oath 
by  uplifted  hand  shall  be  legal,  and 
further  that  persons  who  con- 
scientiously refuse  to  take  an  oath 
upon  the  testament  may  be  sworn  in 
the  manner  provided  above,  it  is  held 
that  to  cause  the  latter  method  to 
be  binding  upon  the  witness,  it  is 
not  necessary  that  he  should  liter- 
ally refuse  to  take  the  oath  in  the 
former  manner,  since  he  is  presumed 
to  have  elected  in  the  first  instance. 
Gill  V.  Caldwell,  i  111.  53.     See  also 


McKinney  v.  People,  7  111.  540,  43 
Am.  Dec.  65. 

Estoppel  To  Raise  Objection —  In 
a  criminal  case  a  defendant  cannot 
complain  that,  in  addition  to  the 
oath  prescribed  by  the  laws,  Chinese 
witnesses  were  also  sworn  according 
to  a  Chinese  practice,  such  proceed- 
ing having  been  had  at  his  own  in- 
stance. Bow  V.  People,  160  111.  438, 
43  N.  E.  593- 

California  Code  Civ.  Proc.  §  2094, 
before  the  amendment  of  March  8, 
1901,  provided  that  a  witness'  oath 
should  be,  "  You  do  solemnly  swear 
.  .  .  that  the  evidence  you  shail 
give    in    this    issue    .     .     .     pending 

between  and  shall  be 

the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  so  help  you  God." 
This  section  as  amended  was  the 
same  as  before  except  that  the  invo- 
cation of  God's  help  was  omitted. 
Held,  that  an  oath  administered  to 
a  witness  in  accordance  with  the  pro- 
vision of  the  amendment  was  in  sub- 
stantial compliance  with  the  section 
before  amended  and  sufficient,  al- 
though the  amendment  was  there- 
after declared  unconstitutional,  on 
grounds  in  no  way  connected  with 
the  subject  now  in  hand.  People  v. 
Swist,  136  Cal.  520,  69  Pac.  223. 

80.  North     Carolina State     v. 

Mazon,  90  N.  C.  676.  See  also  Lan- 
caster &  C.  R.  Co.  V.  Heaton,  8  El. 
&  Bl.  952,  27  L.  J.  Q.  B.  195,  4  Jur. 
(N.  S.)   707. 

81.  Bearden  v.  State.  44  Ark. 
331.  See  also  Reg.  v.  Tew,  Dears. 
C.  C.  429,  24  L.  J.  M.  C.  62,  3  W. 
R.  178;  State  V.  Weber,  22  Mo.  321, 
{holding  that  a  witness  was  reason- 
ably sworn,  though  before  prisoner's 
arraignment,  if  after  the  latter  had 
signified  that  he  was  ready  for  trial). 

82.  But  the  fact  that  a  witness 
was  not  sworn  before  the  examina- 
tion began  does  not  affect  that  part 
of  his  testimony  taken  after  the  ad- 
ministration of  the  oath.  Com.  v. 
Keck,  148  Pa.  St.  639.  24  Atl.  161. 
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but  once  on  the  trial  of  the  same  cause,^^  though  he  may  be  exam- 
ined on  different  days,  and  the  matter  in  issue  may  be  varied  during 
the  trial.^* 

5.  Who  May  Administer  Oaths.  —  A  witness  must  be  sworn  by 
the  court  or  an  officer  thereof.^^  It  has  been  held  that  the  solicitor 
general  may  lawfully  administer  an  oath  to  a  witness  in  a  criminal 
case,^^  and' that  an  attorney  representing  one  of  the  parties  in  a 
civil  case  may  lawfully  administer  such  oath.*'^ 

An  Interpreter,  acting  in  the  presence  and  under  the  immediate 
direction  of  the  court  may  administer  an  oath  to  a  witness,  and  it 
is  not  necessary  that  the  clerk  should  repeat  the  oath  to  the  inter- 
preter every  time  he  is  called  upon  to  administer  it  to  the  witness, 
it  being  sufficient  if  this  is  done  at  the  beginning  of  the  exam- 
ination.^^ 

6.  Manner  of  Swearing. — The  general  practice  is  to  read  to  the 
witness  the  form  of  oath,  the  witness  assenting  thereto,  but  where 
one  has  been  consciously  sworn  as  a  witness  it  is  sufficient,  whether 
he  actually  heard  the  officer  who  administered  the  oath  or  not.®^ 
It  is  sufficient  if  a  deaf  witness  reads  an  oath  which  appears  to  be 
substantially  correct  and  manifests  an  understanding  of  its  mean- 
ing.^* A  witness  is  not  objectionable  on  the  ground  that  he  was 
not  sworn  with  other  witnesses,  it  appearing  that  he  was  sworn 
when  he  went  upon  the  stand  and  was  under  the  rule  with  such 
other  witnesses.^^  The  court  may  permit  witnesses  to  be  sworn 
in  a  body.^^ 

83.  Redd  v.  State,  6s  Ark.  475,  and,  when  they  administer  oaths  to 
47  S.  W.  119;  Bullock  V.  Koon,  9  witnesses,  they  simply  represent  the 
Cow.   (N.  Y.)  30.  court,  and  the  oaths  are  as  legal  and 

84.  Bullock  V.  Koon,  9  Cow.   (N.  binding  as  if  the  judge  had  himself 

^•2c"^°'r>  n^        T^  n  n    .-.r.        repeated  the  words  of  the  oaths." 

85.  Reg.  V.  Tew,  Dears.  C.  C.  429,  ^g-  „  ir^ncrrccQ  tRt  Pa 
24  L.  J.  M.  C.  62,  3  W.  R.  178.                ^  ^^-     ^°"'-   ;^-     J°"Srass,    181    Fa. 

As  to  Duty  of  Committing  Magis-  St.  172,  27  Atl.  207. 

trate  to  swear  witnesses  and  power  The    mterpreter     acts    under    the 

to    delegate    such    duty,    see    article  sanction  of  his  oath  as   such    when 

"  Examination        Before       Magis-  he  admmisters  the  oath  to  the  wit- 

TRATE,"  Vol.  IV,  p.  309,  notes  13  and  ness.  no  less  than  when  he  mterprets 

J.  the  testimony  of  the  witness  to  the 

86.  Thomas  v.  State,  67  Ga.  460;  court  and  jury.  Com.  v.  Jongrass. 
Sikes  V.   State,    105   Ga.   592,   31    S.  181  Pa.  St.  172,  27  Atl.  207. 

E    567  89.    Texas,    etc.    R.    Co.    v.    Reid 

87.  Baker  r.  State,  97  Ga.  347.  23  (Tex.  Civ.  App.),  79  S.  W.  99-  See 
S.   E.  829.  also  Ritchey  v.  People,  23  Colo.  314. 

In  Sikes  v.  State,  105  Ga.  592,  31  47  Pac.  272,  384,  holding  that  the 
S.  E.  567,  the  court  said:  "The  at-  difficulty  attending  the  examination 
torney,  when  he,  in  open  court,  ad-  of  a  deaf  mute  is  no  reason  for  ex- 
ministers  oaths  to  witnesses,  is  a  eluding  his  testimony, 
mere  organ  or  mouthpiece  of  the  90.  Kirk  v.  State  (Tex.  Crim.), 
court.     In  our  opinion,  it  is  the  same  37  S.  W.  440. 

as   though   the    judge    presiding   ad-  91.     Rippey  v.  State,  29  Tex.  App. 

ministered    the    oath    himself.     The  27'  14  S.  W.  448. 

attorneys   are   officers   of  the   court.  92.    State  v.  Crea,  10  Idaho  88,  76 
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7.  Obligation  of  an  Oath.  —  A  witness  must  have  sufficient  un- 
derstanding of  the  obHgation  of  an  oath  to  be  competent  to  testify."'' 
A  witness  may  be  instructed  before  testifying  as  to  the  obHgation 
of  an  oath,"*  and  the  trial  may  be  postponed  for  this  purpose."'" 

8.  Objections  for  Failure  To  Take  Oath.  —  Where  a  witness  fails 
to  take  the  oath  before  testifying,  objection  should  be  made  imme- 
diately,"'^ but  if  the  witness  is  allowed  to  testify  and  the  mistake  is 
discovered  before  the  jury  retires,  it  may  be  corrected  or  its  effect 
annulled  either  by  swearing  the  witness  and  rehearing  his  testi- 


Pac.  1013;  State  v.  Rooke,  10  Idaho 
388.  79  Pac.  82. 

93.  Freasier  v.  State  (Tex. 
Crim.),  84  S.  W.  360;  Kilburn  v. 
Mullen,  22  Iowa  498;  Taylor  v. 
State  (Tex.),  3  S.  W.  753;  State  v. 
Langford,  45  La.  Ann.  1177,  14  So. 
181,  40  Am.  St.  Rep.  277;  Lee  v. 
Missouri  Pac.  R.  Co.  67  Kan.  402, 
73  Pac.  no,  63  L.  R.  A.  271. 

It  is  proper  for  the  court  to  in- 
quire as  to  a  witness'  competency  in 
reference  to  his  understanding  of 
the  nature  of  an  oath,  and  his  re- 
sponsibility to  the  Supreme  Being, 
for  not  testifying  to  the  truth.  It  is 
the  nature  of  the  oath  as  a  religious 
obligation  and  solemn  appeal  to  God, 
that  is  the  principal  subject  of  in- 
quiry when  an  examination  of  this 
character  is  made.  To  answer  this 
inquiry  properly  will  of  course  re- 
quire that  the  witness  have  a  suf- 
ficient degree  of  intelligence  and  un- 
derstanding to  be  admitted  to  testify 
in  the  matter  before  the  court.  Com. 
V.   Mullins,   2   Allen    (Mass.)    295. 

Where  a  witness  knows  the  dif- 
ference between  telling  the  truth  and 
lying  and  is  conscious  that  an  oath 
binds  him  to  speak  the  truth,  he  is 
not  disqualified  because  he  cannot 
define  the  legal  obligation  of  an 
oath.  Bright  v.  Com.,  120  Ky.  298, 
86  S.  W.  527;  Priest  v.  State,  10 
Neb.  393,  6  N.  W.  468  (Indian  held 
incompetent  by  reason  of  incapacity 
to  understand  obligation  of  oath). 

Formerly  Witness  Must  Have  Had 
Iteligious  Belief.  —  Maden  7'.  Cata- 
nach.  7  H.  &  N.  360,  31  L.  J.  Ex. 
118,  7  Jur.  (N.  S.)  1 107,  5  L.  T.  288, 
10  W.  R.  112. 

Conception  of  Religious  Obligation 
Not  Necessary —  A  person  is  a  com- 
petent witness  under  the  statute  in 
Indiana,  if  he  has  sufficient  discre- 
tion   and    understands    that    perjury 

sa 


is  punishable  by  law,  though  he  has 
no  conception  of  the  religious  obli- 
gation of  an  oath.  Snyder  v.  Na- 
tions, 5  Blackf.    (Ind.)    295. 

A  witness  who  understands  that 
he  is  brought  to  court  to  tell  the 
truth,  that  it  is  wrong  to  tell  a  lie. 
and  that  he  will  be  punished  either 
by  human  or  divine  law  if  he  tells  a 
lie,  has,  under  the  statute,  sufficient 
understanding  of  the  obligation  of 
an  oath  to  be  competent.  State  v. 
Levy,  23  Minn.  104,  23  Am.  Rep.  678. 
See  also  Bright  v.  Com.,  120  Ky. 
298.  86   S.   W.   527- 

Religious  Belief  as  Affecting 
Sense  of  Obligation —  As  to  the 
right  to  cross-examine  a  witness  re- 
garding his  religious  belief  and  _  as 
to  previous  declarations  concerning 
the  same  for  the  purpose  of  show- 
ing his  failure  to  appreciate  the 
solemnity  of  an  oath,  see  article 
"Atheist."  Vol.  II. 

Infancy  as  Affecting  Obligation. 
As  to  the  degree  in  which  an  infant 
witness  must  understand  the  nature 
of  an  oath,  see  article  "  Infants," 
Vol.  VII. 

Insanity  as  Affecting  Ability  To 
Appreciate  Obligation  of  Oath —  See 
article  "  Insanity,"  Vol.   VII. 

94.  Fuller  v.  Fuller.   17  Cal.  605. 

95.  Trial  May  Be  Postponed  for 
purpose  of  instructing  infant  witness 
as  to  obligation  of  oath.  Reg.  v. 
Bavlis,  4  Cox  C.  C.  23.  Contra,  Rex 
V.  Williams.  7  Car.  &  P.  (Eng.)  338. 

But  Not  Where  Child  Is  Too  Im- 
mature, as  one  but  six  years  of  age. 
Reg.  V.  Nicholas,  2  Car.  '&  K.  (Eng.) 
246,  2  Cox  C.  C.   136. 

96.  City  of  O'Neill  v.  Clark,  57 
Neb.  760.  78  N.  W.  256;  Smith  v. 
State,  81  Ga.  479,  8  S.  E.  187;  Texas, 
etc.  R.  Co.  V.  Reid  (Tex.  Civ. 
App.),  74  S.  W.  99  (witness  so  deaf 
that   counsel   must   necessarily    have 
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mony,^^  or  by  motion  to  strike  out,^^  or  by  instructing  the  jury  to 
disregard  the  same.^^ 

Waiver  of  Objections.  —  In  the  event  that  no  objection^  or  motion 
is  made,2  or  instruction  asked  for,^  the  parties  will  be  deemed  to 
have  acquiesced  in  the  reception  of  the  unsworn  statements  as  evi- 
dence.^ The  objection  is  too  late  when  raised  for  the  first  time  in 
the  trial  court  after  verdict  where  the  fact  was  known  to  counsel 
before  the  case  was  given  to  the  jury;^  after  the  trial,  though  be- 
fore the  finding  had  been  announced,®  after  judgment  on  a  motion 
for  a  new  trial,'^  or  on  appeal  where  there  is  nothing  in  the  record 
to  show  that  the  irregularity  was  not  discovered  in  time  to  object 


known  that  she  did  not  hear  the 
oath  when  read  to  her).  See  also 
People  V.  Swist,  136  Cal.  520,  69 
Pac.  223. 

97.  State  v.  Williams,  49  W.  Va. 
220,  38  S.  E.  495 ;  Slauter  v.  White- 
lock,  12  Ind.  338;  Southern  R.  Co. 
z:  Ellis.   123  Ga.  614,  51   S.  E.  594- 

98.  State  v.  Smith,  124  Iowa  334, 
ICO  N.  W.  40;  Moore  v.  State,  96 
Tenn.  209.  33  S.  W.  1046. 

99.  State  z'.  Williams,  49  W.  Va. 
220,  38  S.  E.  495 ;  Slauter  v.  White- 
lock.  12  Ind.  338;  Southern  R.  Co. 
V.  Ellis,  123  Ga.  614,  51  S.  E.  594. 
See  also  Reg.  v.  James,  6  Cox  C. 
C.  5- 

1.  In  Texas,  etc.  R.  Co.  v.  Reid 
(Tex.  Civ.  App.),  74  S.  W.  99,  de- 
fendant contended  that  since  plain- 
tifif  who  was  sworn  with  other  wit- 
nesses in  the  court  below  was  so 
deaf  that  she  could  not  hear  the 
oath  as  it  was  administered,  a  new 
trial  should  be  granted  for  this  rea- 
son. Held,  that  since  defendant 
necessarily  knew  of  plaintiff's  deaf- 
ness before  she  had  answered  a 
single  question  as  a  witness,  objec- 
tion should  have  then  been  made. 
To  allow  the  witness  to  testify  under 
such  circumstances  was  to  waive  the 
irregularity. 

2.  Slauter  v.  Whitelock,  12  Ind. 
338. 

Where  it  was  discovered  during 
the  trial  of  a  criminal  prosecution 
that  a  state's  witness  had  not  been 
sworn  before  testifying,  and  defend- 
ant, although  his  attention  was 
called  to  the  fact,  failed  to  move 
that  the  testimony  be  stricken  out, 
held  that  the  objection  was  waived. 
State  V.  Smith,  124  Iowa  334,  100 
N.  W.  40. 
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3.  See  Slauter  v.  Whitelock,  12 
Ind.  338. 

4.  Cady  v.  Norton,  14  Pick. 
(Mass.)  236. 

If  there  is  an  omission  to  swear 
a  witness,  and  the  court  instructs 
the  jury  to  disregard  his  evidence, 
and  the  prisoner  then  makes  no  ex- 
ception to  the  action  of  the  court, 
and  does  not  then  rely  on  such 
omission,  he  cannot,  for  that  cause, 
sustain  a  motion  to  set  aside  the 
verdict.  State  v.  Williams,  49  W. 
Va.  220,  38  S.  E.  495. 

5.  Cogswell  V.  Houget,  40  111. 
App.  645;  Nesbitt  v.  Dallam,  7  Gill 
&  J.  (Md.)  494,  28  Am.  Dec.  236; 
City  of  O'Neill  v.  Clark,  57  Neb. 
760,  78  N.  W.  256.  See  also  Law- 
rence V.  Houghton,  5  Johns.  (N. 
Y.)  129;  Cover  v.  Stockdale,  16 
Md.  I. 

In  Cady  v.  Norton,  14  Pick. 
(Mass.)  236,  a  motion  was  made  by 
defendant  to  set  aside  a  verdict  on 
the  ground  that  one  of  the  witnesses 
who  had  testified  to  material  facts 
on  the  part  of  the  plaintiffs  had  not 
been  sworn.  It  appeared  that  notice 
of  this  fact  had  been  communicated 
to  defendant  before  the  cause  went 
to  the  jury.  Defendant  stated  that 
this  circumstance  had  come  to  the 
knowledge  of  defendant  and  his 
counsel  during  the  argument  of  the 
counsel,  but  that  the  witness  had, 
at  that  time,  gone  to  his  home  in  a 
distant  town.  Held,  that  it  was  too 
late  for  defendant  after  verdict  for 
plaintiff  to  object  that  the  witness 
had  not  been  sworn. 

6.  Stroup  V.  State,  70  Ind.  495. 

7.  Goldsmith  v.  State,  32  Tex. 
Crim.  112,  22  S.  W.  405;  Hawks  v. 
Baker,  6  Me.  72,  19  Am.  Dec.  191. 
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thereto  and  have  it  remedied.^  But  where  in  a  criminal  action  it 
is  shown  that  neither  the  defendant  nor  his  attorney  knew  of  the 
fact  that  a  state's  witness  was  not  sworn  until  after  verdict,  it  is 
held  that  a  new  trial  should  be  granted  on  the  ground  that  the  de- 
fendant has  a  right  to  presume  that  such  witness  was  sworn,  and 
that  a  party  convicted  on  unsworn  evidence  has  not  enjoyed  the 
protection  of  the  laws  to  which  he  is  entitled.'' 

9.  Swearing^  Witnesses  Before  Arbitrators.  —  Presumption.  —  It 
is  not  necessary  that  an  award  of  arbitrators  should  show  affirma- 
tively that  the  witnesses  produced  before  them  were  sworn.  The 
presumption  is  that  the  arbitrators  discharged  their  duty  in  this 
respect.^"  In  another  part  of  this  work  will  be  found  a  full  dis- 
cussion as  to  the  power  of  arbitrators  to  swear  witnesses,  necessity 
therefor,  and  waiver  of  the  requirement.^^ 

VIII.  EXAMINATION. 

1.  Generally.  —  The  matters  falling  under  this  general  head  are 
elsewhere  discussed  in  this  work,  with  the  exceptions  hereinafter 
shown. ^^ 

2.  Recalling  and  Re-examination.  —  A.  Direct  Examination. 
a.  Generally.  —  (l.)  Right  To  Recall.  —  It  is  generally  held  that  a 
party  has  no  absolute  right  to  recall  and  examine  a  witness  pre- 
viously examined,  but  that  such  practice  rests  within  the  sound 
discretion  of  the  trial  court,^^  which  discretion  will  not  be  reviewed 

That  a  witness  has  testified  with-  that  witnesses  shall  be  sworn,  a  de- 
out  being  sworn  is  no  cause  for  a  fendant  in  a  criminal  prosecution 
new  trial,  unless  it  appears  that  the  cannot  complain  that  a  state's  wit- 
counsel  of  the  party  against  whom  ness  was  not  sworn,  raising  the 
the  witness  testified  was  not  guilty  question  for  the  first  time  on  ap- 
of  laches  in  permitting  the  witness  peal.  Coieman  v.  State,  43  Tex. 
to  testify,  and  that  the  evidence  of  Crim.  15,  63  S.  W.  322. 
the  witness  was  material  and  not  9'  Barr  v.  State  (Miss.),  23  So. 
true.     Sheeks  v.  Sheeks,  98  Ind.  28S.  628;    Hawks    v.    Baker,    6    Greenl. 

One    who,    without    objection,    al-  (Me.)  72,  19  Am.  Dec.  191. 
lows  a  witness  to  go  on  the  stand  10.    Tomlinson    v.    Hammond,    8 
and  give  evidence  against  him  with-  Iowa  40;   Older  v.   Quinn,  89  Iowa 
out   being  first   sworn  cannot,   after  445.  56  N.  W.  660. 
conviction,   urge   the    failure   of   the  11.     See  article  "  ARBrrRATiON  AiNo 
witness  to  take  the  oath,  as  a  ground  Award,"   Vol.    I. 
of  a  motion  for  a  new  trial.     Knowl-  12-     See    articles     '  Cross-Exami- 
edge    of    the    failure    to    swear    the  nation,"  Vol.  Ill ;  "  Direct  Exami- 
witness   is   necessarily   imputable   to  nation,"    Vol.    IV;    "Examination 
the  acused ;  for  the  oath  must  have  OF  Witnesses/'  Vol.  V ;  and  the  In- 
been  administered,  if  at  all,  in  open  dex  of  this   work,  titles  "  Examina- 
court  and  in  the  presence  of  the  ac-  tion   of   Witnesses ;"   "  Witnesses." 
cused.     Rhodes  v.  State,  122  Ga.  56S,  13.    Alabama.  —  Louisville,  etc.  R. 
so  S.  E.  361.  Co.  V.   Barker,  96  Ala.   435,    11    So. 

8.    Cogswell    V.    Hoguet,    40    111.  453;   Riley  v.  State,  88  Ala.   193,  7 

App.    645;    Leach    v.    Ackerman,    2  So.    149;    Gayle   v.    Bishop,    14   Ala. 

Ind.  App.   91,  28   N.  E.  216;    Redd  552;    Newbrich    v.    Dugan,    61    Ala. 

V.  State,  65  Ark.  475,  47  S.  W.  119.  251. 

While    it    is    required    by    statute  .^f/;a«.yoj.  —  Wallace   v.    State,   28 
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on  appeal  except  in  case  of  manifest  abuse  and  misuse  thereof.^* 
(2.)  Time  When  Witness  May  Be  Recalled.  —  The  re-examination  of 
a  witness  before  he  leaves  the  stand/^  or  before/*'  or  after  the  evi- 
dence is  closed,"  or  before  the  argument  has  been  concluded/^  or 
after  a  cause  has  been  summed  up  and  the  jury  charged,^''  has  been 
held  to  rest  within  the  sound  discretion  of  the  trial  court,  and  the 
judgment  will  not  be  reversed  unless  there  has  been  a  clear  abuse 

of  this  discretion. 

(3.)  Scope  and  Extent  of  Examination.  —  (A.)  Explanation  of  Former 
Testimony.  —  Where  it  becomes  necessary  in  the  interest  of  justice 
a  party  will  usually  be  allowed,  in  the  discretion  of  the  court,  to 


Ark.    531 ;    Burr    v.    Daugherty,    21 
^rk.    559;    Smith    v.    Childress,    27 
Ark.  328. 
Co/o;-ac/o.  — Schaefer   v.   Gidea,    3 

Colo.  15- 

Georgia.  — Central,  etc.  R.  Co.  v. 
Dufifey,  116  Ga.  346,  42  S.  E.  510. 

///;'»o/.y.  — Anderson  Transfer  Co. 
V.  Fuller,  174  111.  221,  51  N.  E.  251, 
oMnning  73  111.  App.  48;  United 
Breweries  Co.  n.  O'Donnell,  124  111. 
App.  24,  judgment  affirmed,  221  111. 

334,  77  N.  E.  547-  ^       ^ 

Indiana.  — KiKon  v.  Beard,  iii 
Ind.  137,  12  N.  E.  131 ;  Killian  f. 
Eigemann,  57  Ind.  480. 

loiva.  —  Sweet  v.  Wright,  57  Iowa 
510,  10  N.  W.  870. 

Kentucky.  —  McQueen  v.  Com.,  28 
Kv.  L.  Rep.  20,  88  S.  W.  1047; 
Rhodes  v.  Com.,  10  Ky.  L.  Rep.  7^^ ; 
Adams  v.  Louisville,  etc.  R.  Co.,  82 
Ky.  603. 

Louisiana.  — Stdilc  v.  Baker,  30 
La.  Ann.  1134. 

Maryland.  —  Brown  v.  State,  72 
Md.  468.  20  Atl.    186. 

Minnesota.  —  Keating  v.  Brown, 
30  Minn,  g,  13  N.  W.  909;  Lynd  v. 
Picket,  7  Minn.  184,  82  Am.  Dec.  79. 

il//.?.yo!<n.  — State  v.  HamiUon,  55 
Mo.  520;  Bailey  v.  Chapman,  41  Mo. 
536;  State  V.  Fitzgerald,  130  AIo. 
407,  32  S.  W.  1 1 13;  Johnston  v. 
Mason,  27  Mo.  511. 

Nezv  7or/fe.  — Treadwell  v.  Steb- 
bins,  6  Bosw.  (19  N.  Y.  Super.)  538; 
People  V.  Mather,  4  Wend.  229.  21 
Am.  Dec.  122;  Doohttle  v.  Gambee, 
88  Hun  364,  34  N.  Y.  Supp.  861; 
Breidert  v.  Vincent,  i   E.   D.   Smith 

542- 

North  Carolina.  —  State  v.  Gooch, 
94  N.  C.  987;  State  v.  Weaver,  35 
N.  C.  (13  Ired.  L.)  491;  Barton  v. 
Morphis,  15  N.  C.    (4  Dev.  L.)   240. 
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Ohio.— The  C.  &  M.  V.  R.  Co.  v. 
Thompson,  21  Ohio  C.  C.  778,  12 
Ohio  C.  Dec.  326. 

Texas.  —  Pierson  v.  State,  18  Tex. 
App.  524;  Haney  v.  Clark.  65  Tex. 
93;  Darter  v.  State,  39  Tex.  Crim. 
40,  44  S.  W.  850. 

Virginia.  —  Burke  v.  Shaver,  92 
Va.  345,  23  S.  E.  749- 

Court  May  Recall  Witness  on  Its 
Own  Motion —  Upton  v.  State,  48 
Tex.  Crim.  289,  88  S.  W.  212. 

14.  Anderson  Trans.  Co.  z:  Ful- 
ler, 174  111.  221,  51  N.  E.  251,  affirm- 
ing iudgment,  73  111.  App.  48;  Smith 
v.  Childress,  27  Ark.  328;  Burr  v. 
Daughertv,  21  Ark.  559;  Schaefer  v. 
Gildea,  3' Colo.  15;  The  C.  &  M.  V. 
R.  Co.  V.  Thompson,  21  Ohio  C.  C. 
778,   12  Ohio  C.  Dec.  326. 

No  Abuse  of  Discretion  in  allow- 
ing commonwealth  attorney  to  re- 
call an  accused  and  prove  by  him 
that  he  had  been  in  the  penitentiary. 
McQueen  v.  Com.,  28  Ky.  L.  Rep.  20, 

88  S.  W.  1047- 

15.  Sheldon  v.  Wood,  2  Bosw. 
(15   N.   Y.   Super.)    267. 

16.  Carroll  v.  State,  3  Humph. 
(Tenn.)  315;  Chicago  City  R.  Co. 
V.  Carroll,  206  111.  318,  68  N.  E. 
1087,  affirming  102  111.  App.  202. 

17.  Sutton  V.  Walters,  118  N.  C. 
495.  24  S.  E.  357 ;  Neindorff  v.  ]\Ian- 
hattan  R.  Co.,  4  App.  Div.  46,  38  N. 
Y  Supp.  690;  Upton  V.  State,  48 
Tex.  Crim.  289,  88  S.  W.  212. 

18.  Reves  v.  State  (Tex.  Crim.), 
102  S.  W.  1 1 56;  Norris  v.  State 
(Tex.  Crim.),  64  S.  W.  1044;  Lister 
V.  State,  3  Tex.  .App.  17;  Keller  r. 
Alexander,  24  Tex.  Civ.  App.  1S6, 
58  S.  W.  637- 

19.  Freleigh  v.  State.  8  Mo.  606; 
Witherspoon  v.  Cain,  Walk.  (]\Iiss.) 
407;   People  V.  Reilly,  49  App.   Div. 
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recall  a  witness  for  the  purpose  of  bringing  out  an  explanation  of 
his  former  testimony,^**  but  this  will  not  be  permitted  especially 
after  a  conference  by  the  witness  with  the  counsel  of  the  party 
calling  him  where  it  appears  that  the  witness  sought  to  be  recalled, 
testified  to  the  same  fact  in  the  same  way  both  on  direct  and  cross- 
examination.^^ 

(B.)  Correction  of  Former  Testimony.  —  Although  it  is  _  usually 
said  to  be  discretionary  with  the  trial  court  to  allow  a  witness  to 
be  recalled  to  correct  previous  testimony .-^  the  privilege  is  seldom 
denied  where  a  witness  through  forgetfulness  or  inadvertence  mis- 
states a  fact,  and  seeks  to  correct  the-same.^^  And  even  where  a 
witness  has  wilfully  testified  falsely,  he  may  be  recalled,  in  the 
discretion  of  the  court,  upon  signifying  a  desire  to  make  reparation 
and  allowed  to  correct  his  former  testimony,^*  but  not,  it  seems, 


2x8,  63  N.  Y.  Supp.  18.  affirmed,  164 
N.  Y.  600,  59  N.  E.  1 128. 

20.  Robbins  v.  Springfield,  etc.  R. 
Co.,  165  Mass.  30,  42  N.  E.  334; 
State  V.  Rorabacher,  19  Iowa  154; 
Plumb  V.  Curtis,  66  Conn.  154,  33 
.\tl.  998;  Dennehy  v.  O'Connell,  66 
Conn.  17s,  33  Atl.  920;  Piehl  v. 
Piehl.  138  Mich.  515,  loi  N.  W.  628. 

In  State  v.  Reed,  89  Mo.  168,  i 
S.  W.  225,  a  state's  witness  was 
asked  on  cross-examination,  if  he 
had  not  on  a  former  occasion  made 
statements,  giving  them  in  full,  con- 
tradictory of  his  evidence  on  the 
witness  stand.  Upon  his  replying  in 
the  negative,  the  defendant  called 
witnesses  who  testified  that  he  had 
made  the  alleged  contradictory  state- 
ments. The  state  was  allowed  to  re- 
call the  witness,  to  give  his  version 
of  wiiat  was  said  by  him. 

Question  Calling  for  Explanation 

Must    Be    Definite -  In    Gibson    zr. 

Burlington,  etc.  R.  Co.,  107  Iowa  596, 
78  N.  W.  190,  a  witness  was  recalled 
and  a  question  asked  of  him  by 
counsel  as  follows :  "  I  asked  j'ou  a 
question  the  other  day,  and  it  ap 
pears  there  is  some  misunderstand- 
ing about  that?  "  This  was  objected 
to  "as  indefinite;"  the  objection  was 
sustained.  This  ruling  was  com- 
plained of.  The  court  said  "  If  the 
proposed  explanation  was  material 
or  relevant,  the  fact  should  have 
been  indicated,  at  least  l)y  pointing 
out  the  testimony  to  which  the  ques- 
tion referred." 

21.  Meakim  v.  Anderson,  11 
Barb.  (N.  Y.)  215. 


22.  Faust  V.  United  States,  163 
U.  S.  452 ;  Rhodes  v.  Lowry,  54  Ala. 
4;  Miller  v.  Hartford  F.  Ins.  Co.,  70 
Iowa  704,  29  N.  W.  411 ;  Central,  etc. 
R.  Co.  V.  Dufifey,  116  Ga.  346,  42 
S.  E.  510;  Chicago,  etc.  R.  Co.  v. 
Walsh,   136  111.  App.  73. 

Discretion  Not  Controlled  Unless 
Manifestly  Abused —  Central,  etc.  R. 
Co.  V.  Dufifey,  116  Ga.  346,  42  S.  E. 
510;  Michigan,  etc.  R.  Co.  v.  Ander- 
son, 20  Mich.  244. 

Discretion  Abused  in  refusing  to 
allow  correction  of  the  testimony. 
See  State  v.  Coats,  174  Mo.  396,  74 
S.  W.  864,  872;  State  V.  Mays,  24 
S.  C.   190. 

23.  Walker    v.    Walker,    14    Ga 
242;    Jesse    V.    State,    20    Ga.    156 
Dunn  V.   Pipes,    20    La.    Ann.   276 
Blake   v.    Stoddard,    107   Mass.    11 1 
Erickson  v.   Milwaukee,  etc.  R.  Co., 
93  Mich.  414,  53  N.  W.  393;  Moses 
V.  Ela,  43  N.  H.  557,  82  Am.  Dec. 
175- 

24.  Although  a  witness  in  her 
direct  examination  may  deny  all 
knowledge  of  any  fact  or  circum- 
stance which  tends  to  prove  the  par- 
ticular allegation  on  which  the  de- 
fense rests,  yet,  if  she  afterwards 
confesses  that  she  testified  falsely, 
or  suppressed  the  truth,  and  signifies 
her  willingness  to  make  reparation, 
the  party  examining  her  will,  upon 
motion,  be  permitted  to  recall  her 
for  the  purpose  of  further  testi- 
mony ;  and  if  it  appear  that  the 
party  had  no  knowelge  of  what  the 
witness  knew  until  she  makes  this 
confession,    the    order    will   be    sus- 
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according  to  the  general  rule  where  no  such  desire  is  signified-^"^ 
(C.)  Restatement  of  Former  Testimony. —  (a.)  In  General.  —  The 
allowance  or  disallowance  of  questions  addressed  to  a  witness  on 
re-examination,  for  the  purpose  of  obtaining  a  repetition  of  some 
part  of  his  former  testimony,  is  a  matter  within  the  sound  discre- 
tion of  the  court,^^  and  therefore  not  subject  to  review,  unless  a 
palpable  abuse  of  the  discretion  appears.^^  It  has  been  said  that 
the  court  may  well  refuse  to  permit  the  re-examination  of  a  witness 
where  the  sole  purpose  is  to  elicit  a  repetition  of  former  testimony ,^^ 
but  if  a  witness  is  recalled  to  rebut  an  opponent's  evidence  the 
judgment  will  not  be  reversed,  because  the  witness  may  have  re- 
peated substantially  some  of  his  testimony  in  chief.^^ 

(b.)    To  Settle  Disagreement  as  to  Former  Testimony.  —  A  party  may 
be  allowed  to  recall  and  re-examine  a  witness  to  settle  a  contro- 


tained  upon  the  ground  of  newly 
discovered  evidence.  Rice  v.  Rice 
(N.  J.  Eq.),  2.3  Atl.  946. 

25.  In  State  v.  Nauert,  6  Mo. 
App.  596,  it  was  held  that  where  a 
witness  has  just  sworn  that  certain 
property  was  worth  $2,000,  he  can- 
not be  again  introduced  for  the  pur- 
pose of  proving  that  at  the  same 
time  the  propert}'^  was  worth  but 
$300.  The  court  will  not  knowingly 
permit  a  witness  to  perjure  himself. 

26.  Stern  v.  Stanton,  184  Pa.  St. 
468,  39  Atl.  404;, Green  v.  Ford,  35 
Md.  82. 

27.  Stern  v.  Stanton,  184  Pa.  St. 
468,  39  Atl.  404. 

It  is  not  an  abuse  of  discretion  to 
refuse  to  permit  a  witness  to  be  re- 
called to  make  an  additional  state- 
ment in  regard  to  a  matter  about 
which  he  had  been  interrogated,  but 
could  give  no  definite  reply  when  he 
was  first  on  the  stand.  Bonnet  v. 
Glattfeldt,  24  111.  App.  533,  affirmed, 
120  111.  166.  II  N.  E.  250. 

In  California  where  testimony 
brought  out  on  reexamination  is  an 
unnecessary  repetition,  and  such  re- 
examination indicated  a  disposition 
on  the  part  of  the  examiner  to  em- 
phasize the  testimony  of  the  witness 
upon  a  particular  subject,  error  can 
not  be  predicated  upon  a  refusal  to 
sustain  an  objection  to  such  testi- 
mony since  under  the  code  the  mat- 
ter is  left  to  the  discretion  of  the 
trial  court.  People  v.  McNamara, 
94  Cal.  509,  29  Pac.  953. 

28.  United  States.  —Hill  v. 
Dunklee,    i    Mac.   A.    Pat.   Cas.  475, 
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12  Fed.  Cas.  No.  6,489;  Collins  v. 
Johnson,  Hempst.  279,  6  Fed.  Cas. 
No.  3,015a. 

Alabama.  —  Phoenix  Ins.  Co.  v. 
Moog,  73  Ala.  284,  56  Am.  Rep.  31. 

Indiana.  —  Morehouse  v.  Heath, 
99  Ind.  509. 

Kansas.  —  St.  Louis,  etc.  R.  Co.  v. 
Vance,  9  Kan.  App.  565,  58  Pac.  233. 

Missouri.  —  Atchison  v.  The  Dr. 
Franklin,  14  Mo.  63. 

Nezv  York.  —  Hughes  v.  Mulvey, 
I  Sandf.  (3  N.  Y.  Super.)  92,  Ord- 
ronaux  z\  Helie,  3  Sandf.  Ch.  512. 

Examination  for  Purpose  of  Re- 
ducing  Testimony   to   Writing It 

is  not  error  to  refuse  to  allow  a 
party  to  reexamine  a  witness  for  the 
purpose  of  taking  down  his  testi- 
mony, when  he  had  neglected  to  do 
so  on  his  former  examination. 
Jesse  v.  State.  20  Ga.  156. 

Reserving  Right  To  Recall  a  party 
cannot  reserve  the  right  to  recall  a 
witness  without  the  consent  of  the 
opposite  party,  unless  so  ordered  for 
cause  shown.  Ordronaux  v.  Helie, 
3  Sandf.  Ch.   (N.  Y.)  512. 

In  the  Court  of  Claims  where  a 
a  party  obtains  leave  to  reexamine 
his  witnesses  on  a  specified  point, 
he  cannot  reexamine  them  on  a  sec- 
ond point  as  to  which  they  have 
been  previously  interrogated,  even 
though  the  case  has  been  remanded 
for  further  evidence  on  the  second 
point.  He  must  call  new  witnesses 
as  to  it.  Sevier  v.  United  States, 
7    Ct.    CI.   387. 

29.  State  v.  Johnson,  116  La.  30, 
40  So.  521. 
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versy  between  counsel  or  jurymen  as  to  the  witness    testimony 
but  this  is  not  a  privilege  to  be  claimed  as  a  matter  of  right  ;3^  in 
fact  it  has  been  held  to  be  a  dangerous  practice,  and  ought  to  be 
allowed   with   great  caution,  and   not   at  all   where   is   reasonable 
ground  to  suspect  the  fairness  of  the  witness. 

CD)  Examination  as  to  New  Matter.  -  It  is  genera  ly  held  to  be 
witmn  the  discretion  of  the  court  to  allow  a  party  ^  roducing  a 
w  ness  to  recall  and  re-examine  him  as  to  additional  f^^^^' /;f  ^^ 
discretion  will  not  be  controlled  when  manifestly  abused ;-  but  the 
privilege  is  seldom  denied,  where  a  matter  has  been  overlooked  by 
ci  msel  in  the  examination  of  the  witness,-  or  where  the  occasion 


30.  Snodgrass  v.  Com.,  89  Va 
670,  17  S.  E.  238;  Upton  V.  State,  48 
Tex.  Crim.  289,  88  S.  W.  212. 

In  Texas  the  statute  leaves  it  with 
the  jury  to  request  the  recalling  and 
reexamination   of  a  witness  in  case 
of     disagreeemnt    between     counsel, 
and   in  the   absence  of   such  request 
there  is  no  error  in  refusing  to  re- 
call a  witness  on  request  of  counsel. 
Wilson  V.   State,  37  Tex.  Crim.  373, 
35   S.  W.  390,  38  S.  W.  624,  39  S. 
W      373;      Scott     V.     State      (Tex. 
Crim.),    81    S.    W.    47-     Article    615 
Code   of   Criminal    Procedure    reads 
as    follows:    "If   the    jury    disagree 
as  to  the  statement  of  any  particular 
witness,  they  may,  upon  applying  to 
the  court,  have  such  witness  brought 
upon  the  stand,  and  he  shall  be  di- 
rected bv  the  judge  to  detail  his  tes- 
timony  in   respect   to  the   particular 
points     of     disagreement,     and     no 
other,    and   he    shall    be   further   in- 
structed  to    make    his    statement    in 
the  language  used  upon  his  examina- 
tion  as   nearly   as   he   can."     Camp- 
bell  V.   State,   42  Tex.    S91.     It  was 
held  in  this  case  that  while  every  de- 
parture from  the  strict  letter  of  this 
article  may  not  require  a  reversal  ol 
the    judgment,    it    will    be    required, 
when,    as    here,    there    was    a    very 
palpable    failure   to   conform    to   the 
directions.     It    did    not    appear   that 
the  jury  had  indicated  any  particular 
statement     of     the     witness     about 
which   they   disagreed   and  the   wit- 
ness   was    reexamined,    not    with    a 
view    of   his    reiterating    a    previous 
statement,    but,    it    would    seem,    in 
order  to  permit  him  to  testify  as  to 
what    he    had    previously    attempted 
to  convey  to  the  minds  of  the  jury. 

31.  State  V.  Ruhl,  8  Iowa  447- 

32.  Bigelow  v.  Young,  30  Ga.  121. 


33.  United  5"  ^  0  *  ^ -S- —  United 
States  V.  Wilson,  Baldw.  78,  28  Fed. 
Cas.  No.   16,730. 

Co ///o  mfo.  —  People  v.   Moan,  65 

Cal.  532,  4   Pac.   545- 
Georgia.  —  Dixon  v.  State,  no  ba. 

186,  42  S.  E.  357- 

///j'«o;".y.  —  Chicago  City  R.  Co.  f. 
Carroll,  206  111.  318,  68  N.  E.  1087, 
aMrming    102    111.    App.    202. 

Afary/oMd.  —  See  New  York,  etc. 
R.  Co.  V.  Jones,  94  Md.  24,  50  Atl. 
423. 

A/tc/u*gan.  — White    v.   Bailey,    10 

Mich.    155-  ,  .,     . 

North    Carolina.  — In     re     Abee  s 

Will,  146  N.  C.  273,  59  S  E.  700, 
Sutton  V.  Waters,  118  N.  C.  495,  24 
S.  E.  357;  Olive  V.  Olive,  95  N.  L. 

485.  ■  n 

Pennsylvania.  —  Curren     v.     Con- 

nery,   5   Binn.  488. 

Texas.  —  Jenn  v.  Spencer,  32  1  ex. 

It  is  not  an  abuse  of  discretion 
to  refuse  to  allow  a  witness  to  be 
recalled  where  he  had  been  fully 
examined  and  testified  that  he  knew 
nothing  further,  no  oversight  ot 
counsel,  or  misrecoUection  or  for- 
getfulness  of  the  witness  being  sug- 
gested as  a  reason  for  recalling  him. 
Merriman  v.  Ames,  26  Minn.  384,  4 
N.  W.  620.  ^    ^ 

In  Com.  V.  Webster,  5  Cash. 
(Mass.)  295,  52  Am.  Dec.  711,  which 
was  a  trial  for  murder,  the  court 
directed  that  each  witness  should  be 
fully  examined  to  the  extent  of  his 
knowledge  upon  all  points  of  in- 
quiry, and  not  be  examined  in  part 
only  at  one  stage  of  the  trial,  with 
a  view  to  being  afterwards  recalled 
on  other  points. 
34.    Carter   v.    Edmonds,    80    V  a. 
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for  additional  testimony  has  arisen,  since  his  former  examination.^-^ 
(4.)  Recalling  Witnesses  in  Rebuttal.  —  It  is  generally  said  to  be 
discretionary  with  the  trial  court  to  allow  a  witness  to  be  recalled 
for  the  purpose  of  rebutting  testimony  brought  out  by  the  opposing 
party,^*'  although  a  party  is  seldom  denied  the  privilege  of  so 
doing.^^ 

(5.)  Recalling  Witness  for  Examination  by  Court.  — ■  For  a  discussion 
of  this  subject  reference  is  made  to  another  part  of  this  work."^ 
(6.)  Recalling    Witness    for    Purpose    of    Impeachment.  —  Whether    a 
witness  may  be  recalled  and  re-examined  with  a  view  to  his  con- 
tradiction is  a  matter  within  the  discretion  of  the  trial  court.^''     As 


58;  Eldridge  v.  Com.,  21  Ky.  L.  Rep. 
1087,  54  S.  W.   10. 

35.  Birmingham  R.  &  E.  Co.  v. 
Ellard,  135  Ala.  433,  33  So._  276; 
Mississippi,  etc.  R.  Co.  v.  Gill,  66 
Miss.  39,  5  So.  393;  Collins  v.  John- 
son, I  Hempst.  279,  6  Fed.  Cas.  No. 
3,015a;  Bone  V.  Ingram,  27  Ga.  382; 
Jaspers  v.   Lano.    17    Minn.   296. 

36.  State  v.  Murphy.  118  Mo.  7, 
25  S.  W.  95 ;  Coppersmith  v.  Mound 
City  R.  Co.,  51  Mo.  App.  357;  Gir- 
ault  V.  Adams,  61  Md.  i ;  Upton  v. 
State,  48  Tex.  Crim.  289,  88  S.  W. 
212. 

37.  Dunham  v.  Forbes,  25  Tex. 
23;  Rust  V.  Shackleford,  47  Ga.  538; 
Osborne  v.  O'Reilly,  34  N.  J.  Eq. 
60;  State  V.  Johnson,  116  La.  30,  40 
So.  521. 

In  Brown  v.  Finney,  67  Pa.  St. 
214,  a  witness  for  plaintiff  testified 
that  what  he  said  was  all  that  had 
occurred  at  the  making  of  the  al- 
leged contract;  but  defendant  testi- 
fied that  he  had  required  security 
before  he  would  close  the  contract 
It  was  held  proper  to  examine  the 
witness  in  rebuttal  to  contradict  the 
defendant  as  to  the  security;  since 
if  what  was  testified  to  by  defendant 
did  not  take  place,  that  it  did  not. 
could  not  have  been  given  on  the 
examination  in  chief.  But  see  Cop- 
persmith V.  Mound  City  R.  Co.,  51 
Mo.   App.   357. 

38.  See  "  Examination  of  Wit- 
nesses," Vol.   V,  p.  382,  n.   16. 

39.  Alabama.  —  Pitman  v.  State, 
148  Ala.  612,  42  So.  993;  Crawford 
V.  State,  112  Ala.  i,  12  So.  214; 
Richmond,  etc.  R.  Co.  v.  Vance,  93 
Ala.  144,  9  So.  574.  30  Am.  St.  Rep. 
41 ;  Bell  r.  State,  74  Ala.  420. 
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Illinois.  —  Hauser  v.  People,  210 
111.  253,  71  N.  E.  416. 

loiua.  —  State  v.  Ruhl,  8  Iowa  447 ; 
Huff  V.  Aultman,  69  Iowa  71,  28  N. 
W.  440,  58  Am.  Rep.  213. 

South  Dakota.  —  Ashton  v.  Ash- 
ton,  II  S.  D.  610,  79  N.  W.  looi. 

Tennessee.  —  Lawless  v.  State,  4 
Lea  173. 

T^.ra5.  —  Clay  v.  State,  40  Tex. 
Crim.  593,  51  S.  W.  370;  Garza  v. 
State,  3  Tex.  App.  286. 

Where  counsel's  attention  has  been 
called  to  the  rule  that  a  witness  can- 
not be  called  to  contradict  or  im- 
peach a  witness  in  respect  to  mat- 
ters occurring  out  of  court,  unless 
the  attention  of  the  witness  is  first 
called  to  the  time  and  place  of  the 
alleged  statement  or  declaration, 
and  he  is  afforded  an  opportunity 
for  explanation,  it  is  no  abuse  of 
discretion  to  refuse  to  allow  coun- 
sel, an  objection  having  been  sus- 
tained to  the  impeaching  evidence, 
to  recall  the  witness  for  the  purpose 
of  laying  the  proper  foundation  for 
the  impeaching  testimony.  Aneals 
V.  People,  134  111.  401,  25  N.  E.  1022. 

Not  a  Sufficient  Ground  for  Re- 
versal that  the  trial  court  refused 
to  permit  a  party  to  recall  a  witness 
for  the  purpose  of  laying  a  founda- 
tion for  his  impeachment,  where  it 
appears  that  all  of  the  facts  in  the 
testimony  sought  to  be  impeached 
have  been  established  by  other  wit- 
nesses or  admitted  by  counsel  (Peo- 
ple V.  Shaw,  III  Cal.  171,  43  Pac. 
593),  or  where  it  appears  that  the 
witness  sought  to  be  impeached  has 
testified  fully  and  that  several  wit- 
nesses have  sworn  to  statements 
made  by  him  as  being  contradictory 
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a  matter  of  practice  the  privilege  is  seldom  denied.'*"  But  where 
in  a  criminal  case  a  state's  witness  has  not  testified  to  any  affirma- 
tive fact  hurtful  to  the  state,  he  cannot  be  recalled  solely  for  the 
purpose  of  laying  a  foundation  for  his  contradiction." 

b.  Redirect. —  (1.)  Scope  and  Extent— (A.)  In  General. *— The 
purpose  of  a  redirect  examination  is  usually  to  elicit  fuller  evidence 
in  respect  to  matters  which  have  been  the  subject  of  the  cross- 
examination  ,*2  and  it  is  generally  said  to  be  confined  exclusively 


to  his  testimony.    Hauser  v.  People, 
210  111.  253.  71  N.  E.  416. 

Proper  Time  To  Lay  Foundation 
Is  Upon  Cross-Examination.  —  Al- 
though the  proper  time  to  lay  a 
foundation  for  impeachment  is  upon 
the  cross-examination  of  the  wit- 
ness, if  from  any  cause  such  founda- 
tion has  not  been  laid  upon  cross- 
examination,  the  court  may.  in  its 
discretion,  allow  the  witness  to  be 
recalled  for  that  purpose.  Ashton 
z:   Ashton,   1 1   S.  D.  610,  79  N.  W. 

lOOI. 

40.  Ross  V.  Hayne,  3  G.  Gr. 
(Iowa)  211;  Huff  z'.  Aultman,  69 
Iowa  71,  28  N.  W.  440,  58  Am.  Rep. 
213;  State  V.  Nixon,  47  La.  Ann. 
836,  17  So.  303;  State  V.  Goodbier, 
48  La.  Ann.  770,  19  So.  755;  Little 
v.  Com.,  25  Gratt.   (Va.)  921. 

Error  To  Refuse  To  Allow  an  Ac- 
cused To  Recall  a  State's  Witness 
for  the  purpose  of  laying  a  predi- 
cate for  the  introduction  of  evidence 
to  prove  that  he  had  made  contra- 
dictory statements.  H  a  r  ve  y  v. 
State,    37   Tex.    365. 

Party  Recalling  Opposing  Witness 
Does  Not  Make  the  Witness  His 
Own — .Although  a  party  rnay,  after 
cross-examining  an  opposing  wit- 
ness, by  permission  of  the  court,  re- 
call and  reexamine  him  to  lay  a 
predicate  for  his  impeachment,  he 
does  not  by  so  doing  make  the  wit- 
ness his  own.  State  v.  Jones,  64 
Mo.  391 ;  Bennett  v.  State,  28  Tex 
App.  539,   13   S.  W.   1005. 

41.  Williford  v.  Stale,  36  Tex. 
Crim.  414,  37  S.  W.  761. 

42.  /i/afcamo.  —  Kroell  v.  State, 
139  Ala.    I,  36  So.    1025. 

Arkansas.  —  Standard  Life  &  Ace. 
Ins.  Co.  V.  Schmaltz,  66  Ark.  58S, 
53  S.  W.  49,  74  Am.  St.  Rep.  112. 

California.  — DeWitt  v.  Floriston 
Pulp  &  Paper  Co.,  7  Cal.  App.  774. 


96   Pac.   397;   People  v.   French,  69 
Cal.  169,  ID  Pac.  378. 

Illinois.  —  Mayer  v.  Brensinger, 
180  111.  no,  54  N.  E.  159.  73  Am. 
St.  Rep.   196,  affirming  74  HI-   App. 

475- 

/«(//flHa.  —  Walker     v.    State,    136  • 

Ind.  663,  36  N.  E.  356. 

/owa.  — Leipird  v.  Stotler,  97 
Iowa  169,  66  N.  W.  150;  Spaulding 
V.  Chicago,  etc.  R.  Co.,  98  Iowa 
205,  67  N.  W.  227;  Hofarce  v.  Mon- 
ticello,  128  Iowa  239,  103  N.  W. 
488;  Houseman  v.  Belle  Plaine, 
124  Iowa  510,  100  N.  W.  343;  State 
V.  Mcintosh,  109  Iowa  209,  80  N.  W. 
349. 

Maine.  —  Pelky  v.  Hodgdon,  102 
Me.  426,  67   Atl.   218. 

Maryland.  —  Archer  v.  State,  45 
Md.  33. 

Massachusetts.  —  Com.  v.  Wilson, 
I  Gray  337;  Baxter  v.  Abbott,  7 
Gray  71 ;  Dole  v.  Wooldredge,  142 
Mass.  161,  7  N.  E.  832;  Com.  v. 
Bent,  16  Gray  239;  Young  v.  Mason, 
8  Pick.   551. 

Michigan.  —  Daniels     v.     Dayton, 

49  Mich.  137,  13  N.  W.  392;  Hall  v. 

Moriarty,  57  Mich.  345.  24  N.  W.  96. 

Missouri.  — State    v.    Kaiser,    124 

Mo.  651,  28  S.  W.  182. 

Nebraska.  —  Bierbower  v.  Polk, 
17  Neb.  268,  22  N.  W.  698. 

North  Carolina.  — Stzte  v.  Ban- 
ner, 149  N.  C.  519,  63  S.  E.  84. 

Nezv  Hampshire.  — Mclhame  v. 
Wilkins,  12  N.  H.  474- 

New  York.  —  Fuller  v.  Jamestown, 
etc.  R.  Co.,  75  Hun  273-  26  N.  Y. 
Supp.  1078  judgment  affirmed,  148 
N.  Y.  741,  42  N.  E.  1093;  People  v. 
Noblett,  96  App.  Div.  293,  89  N.  Y. 
Supp.  181,  judgment  affirmed,  184  N. 
Y.  612,  77  N.  E.  1193;  Thiry  v.  Tay- 
lor Brew.  &  M.  Co.,  37  App.  Div. 
391,  56  N.  Y.  Supp.  85. 

0/^^o.  —  Moran  z:  State,  n  Ohio 
C.  C.  464- 
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to  such  facts,*^  although  there  is  authority  holding  that  a  witness 
may  be  examined  on  redirect  examination  as  to  material  facts,  not 


Rhode  Island.  —  State  v.  Williams, 

6  R.  I.  207. 

South  Carolina.  —  State  v.  Hicks, 
20  S.  C.  341- 

Texas. -^tioxie  v.  Sillman  (Tex. 
Civ.  App.),  29  S.  W.  913;  Mitchell 
V.  State,  36  Tex.  Crim.  278,  22,  S. 
W.  367,  36  S.  W.  456;  Lahue  u. 
State,  SI  Tex.  Crim.  159,  loi  S.  W. 
1008;  Drye  v.  State  (Tex.  Crim.;, 
55  S.  W.  65. 

Vermont.  —  Bellows  v.  Sowles,  59 
Vt.  63,  7  Atl.  542. 

Washington.  —  Dutcher  v.  How- 
ard, 15  Wash.  693,  47  Pac.  28  (re- 
direct examination  may  embrace  ajl 
matters  gone  into  on  cross-exami- 
nation, though  testimony  as  to  a 
part  of  such  matters  on  direct  ex- 
amination was  stricken  out  at  the 
instance  of  the  cross-examiner). 

Examination  as  to  Matters 
Volunteered  on  Cross-Examination. 
The  fact  that  a  witness  on  cross- 
examination  testifies  as  to  a  matter 
not  called  for  by  the  cross-examin- 
er's questions,  and  the  party  whose 
witness  he  is  fails  to  move  for  the 
exclusion  of  such  testimony,  does 
not  render  permissible  redirect  ex- 
amination as  to  such  matter.  Miller 
V.  Illinois,  etc.  R.  Co.,  89  Iowa  567, 
57  N.  W.  418.  See  also  Levels  v. 
St.  Louis,  etc.  R.  Co.,  196  Mo.  606, 
94  S.  W.  275- 

43.    England.  —  Prince    v.    Samo, 

7  Ad.  &  El.  627,  34  E.  C.  L.  183; 
The  Queen's  Case,  2  Brod.  &  B.  297, 
6  E.  C.  L.  120;  Rex  v.  Beezley,  4 
Car.  &  P.  220,  19  E.  C.  L.  353- 

Alabama.  —  Campbell  v.  State,  23 
Ala.  44. 

Connecticut.'— "DnscoW  v.  Anso- 
nia,   72>   Conn.    743,  47  Atl.   718. 

Illinois.  —  Finley  v.  West  Chicago 
St.  R.  Co.,  90  111.  App.  368. 

Indiana.  —  Griffith  v.  State,  140 
Ind.  163,  39  N.  E.  440. 

Louisiana.  —  State  v.  Denis,  19 
La.  Ann.    119. 

Massachusetts.  —  Dutton  v.  Wood' 
man,  9  Cush.  255,  57  Am.  Dec.  46. 

Michigan.  —  People  v.  Pyckett,  99 
Mich.  613,  58  N.  W.  621. 

Nebraska.  —  George    v.    State,    61 
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Neb.  669,  85  N.  W.  840;  Schlencker 
V.  State,  9  Neb.  241,  i   N.  W.  857. 

Neiv  Jersey.  —  State  v.  Gedicke, 
43  N.  J.  L.  86. 

Nciv  York.  —  Brown  v.  Barse,  3 
App.  Div.  257,  38  N.  Y.  Supp.  400 

Oklahoma.  —  Robinson  v.  Peru 
Plow  &  W.  Co.,  I  Okla.  140,  31 
Pac.    988. 

Pennsylvania.  —  Com.  v.  Campbell, 
31  Pa.  Super.  9. 

Wisconsin.  —  Schaser  v.  State,  36 
Wis.  429. 

Where  it  appears  from  the  cross- 
examination  of  a  character  witness 
that  he  based  the  whole  of  his  tes- 
timony in  his  direct  examination 
upon  his  personal  relations  and  pri- 
vate dealings  with  the  man  about 
whom  he  testified,  he  will  not  be 
permitted  on  redirect  examination 
after  application  has  been  made  to 
strike  out  the  evidence,  to  amplify 
the  testimony  given  on  direct  exami- 
nation. State  V.  Stewart  (Del.),  67 
Atl.  786. 

Where  in  a  criminal  case  a  state's 
witness  has  testified  as  to  defendant's 
bad  character  and  on  cross-exami- 
nation that  he  was  reputed  to  be 
profane  and  a  drinking  man,  on  re- 
direct examination  it  cannot  be 
shown  that  he  was  reputed  dishon- 
est    Robinson  v.  State,  84  Ind.  452. 

Where  a  question  Has  Been  An- 
swered Adversely  to  Examiner  on 
Cross-Examination,  there  was  no 
error  in  refusing  redirect  examina- 
tion of  the  witness,  since  the  testi- 
mony sought  to  be  introduced  was 
not  in  explanation  or  avoidance  of 
anything  obtained  by  cross-exami- 
nation, but  was  an  attempt  to  take 
up  again  the  line  of  direct  examina- 
tion and  carry  it  to  a  further  point. 
Ranney  v.  St.  Johnsbury  R.  Co.,  67 
Vt.    594.    32    Atl.    810. 

Compare  State  v.  Robinson,  47 
Iowa  489,  holding  that  on  the  redi- 
rect examination  of  a  state's  witness, 
the  accused  may  properly  object  to 
testimony  partially  elicited  by  him- 
self, if  the  same  has  a  tendency  Lo 
mislead  the  jury  as  to  the  time  or 
place  of  the  transactions  under  con- 
sideration, 
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before  elicited  on  direct  examination  from  inadvertence  or  igno- 
rance of  their  being  within  the  witness'  knowledge.** 

(B.)  Court's  Discretion.  —  It  is  sometimes  held  to  rest  within  the 
discretion  of  the  trial  court  to  allow  redirect  examination  as  to  mat- 
ters not  referred  to  in  either  the  direct*^   or  cross-examination.""^ 

(2.)  Explanation  of  Testimony  on  '  Cross-Examination.  —  (A.)  In 
General.  —  The  cross-examination  of  a  witness  may  open  the  door 
for  the  admission,  on  redirect  examination,  of  testimony  necessary 
to  explain  the  evidence  elicited  upon  cross-examination,  and  to  cor- 
rect or  repel  any  wrong  impressions  or  inferences  which  may  arise 
from  matter  drawn  out  on  such  cross-examination/'  although  the 


44.  State  v.  Dtmcan,  8  Rob. 
(La.)  562;  State  v.  Scott,  24  La. 
Ann.  161.  See  also  Finley  v.  West 
Chicago  St.  R.  Co.,  90  HI.  App.  368: 
Com.  V.  Campbell,  31   Pa._  Super.  9. 

On  redirect  examination  of  a 
state's  witness  it  is  competent  to 
ask  him  if  he  had  not  talked  with 
defendant  in  jail,  to  show  relation- 
ship of  the  witness  and  defendant, 
no  effort  being  apparently  made  to 
impeach  the  witness.  State  v. 
Stakes,  73  S.  C.  386,  S3  S.  E.  643. 

45.  England.  — Compare  Giles  v. 
Powell,  2  Car.  &  P.  259,  12  E.  C. 
L.  120. 

California.  —  People  v.  Majome. 
144  Cal.  303,  77  Pac.  952. 

Connecticut.  —  Uoadley  v.  Seward 
&  Son  Co.,  71  Conn.  640,  42  Atl.  997- 

Georgia.  —  Augusta,  etc.  R.  Co.  v. 
Randall,  85  Ga.  297,  n  S.  E.  706. 

///j'now.  — Concord  Apart.  House 
Co.  V.  O'Brien.  228  111.  360,  81  N.  E. 
1038;  City  of  Springfield  v.  Dalby,  139 
111.  34,  29  N.  E.  860;  Finley  v.  West 
Chicago  St.  R.  Co.,  90  HI.  App.  368. 

Kentucky.  —  Chesapeake,  etc.  R. 
Co.  V.  Lvnch,  28  Ky.  L.  Rep.  476. 
89  S.  W."5I7. 

Louisiana.  —  State  v.  Lyons,  113 
La.  959,  2>7  So.  890. 

Maine.  —  Caven  v.  Bodwell  Gran- 
ite Co.,  99  Me.  278,  59  Atl.  285. 

Maryland.  —  Blake  v.  Stump,  73 
Md.  160,  20  Atl.  788.  10  L.  R.  A.  103. 

Massachusetts.  —  Beal  v.  Nichols, 
2  Gray  262. 

Michigan.  —  Hemmens  v.  Bentley, 
32   Mich.  89. 

Minnesota.  —  See  First  Nat.  Bank 
V.  Strait,  75  Minn.  396,  78  N.  W.  loi. 

Missouri.  —  Brown  v.  Burrus,  8 
Mo.  26. 

Nebraska.  —  Schlencker  v.  State, 
9  Neb.  241,  I  N.  W.  857.     Compare 


Collins  V.  State,  46  Neb.  37,  64  N. 
W.  432.  ,      „ 

Nezu  York.  —  Manufacturers  & 
Traders'  Bank  v.  Koch,  105  N.  Y. 
630,  12  N.  E.  9;  Gleason  v.  Metro- 
politan St.  R.  Co.,  99  App.  Div.  209, 
90  N.  Y.  Supp.  1025;  Horowitz  v. 
Hamburg-American  Packet  Co.,  18 
Mhc.  24,  41  N.  Y.  Supp.  54.  Com- 
pare Clark  V.  Vorce,  15  Wend.  193, 
30  Am.  Dec.  53. 

South  Dakota.  — Comeau  v.  Hur- 
ley. IIS  N.  W.  S2I. 

'Utah.  —  Shafer  v.  Russell,  28  Utah 
444,  79  Pac.  559. 

Vermont.  —  See  Hyde  v.  Swanton, 
72  Vt.  242,  49  Atl.  790. 

Virginia.  —  Howel  v.  Com.,  5 
Gratt.   664. 

Exercise  of  Discretion  Not  Re- 
viewable on  Appeal  unless  an  abuse 
appears.  Shafer  v.  Russell,  28  Utah 
444,  79  Pac.  559;  Hoadley  v.  Sew- 
ard &  Son  Co.,  71  Conn.  640,  42 
Atl.  997. 

46.  Jacobs  v.  United  States,  (C. 
C.  A.)  161  Fed.  694;  Brown  v. 
Burns,  8  Mo.  26;  City  of  Springfield 
V.  Dalby.  139  H'-  34.  29  N.  E.  860; 
Kidd  V.  State,  loi  Ga.  528,  28  S.  E. 
990;  Gleason  v.  Metropolitan  St.  R. 
Co.,  99  App.  Div.  209,  90  N.  Y. 
Supp.  1025 ;  George  v.  State,  61  Neb. 
669,  85  N.  W.  840;  Schlencker  v. 
State,  9  Neb.  241,  i  N.  W.  857. 

47.  England.  — Rex  v.  Beezley. 
4  Car.  &  P.  220,  19  E.  C.  L.  353; 
The  Queen's  Case,  2  Brod.  &  B.  297. 
6  E.  C.  L.  112,  120;  Reg.  v.  St. 
George,  9  Car.  &  P.  483.  38  E.  C. 
L.  193 ;  Rex  V.  Simmons,  i  Car.  & 
P.  84,  II  E.  C.  L.  322;  Rex  V.  Bodle, 
6  Car.  &  P  186,  25  E.  C.  L.  347; 
Greville  v.  Chapnian,  5  Q.  B.  731, 
48  E.  C.  L.  7.30. 

United   States.  —  Pullman    Palace- 
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evidence  thus  brought  out  might  not  have  been  admissible  in  the 


Gar  Co.  v.  Harkins,  55  Fed.  932,  5 
C.  C.  A.  326,  17  U.  S.  App.  22; 
United  States  v.  18  Barrels  of  High 
Wines,  8  Blatchf.  478. 

Alabama.  — ■  Southern  R.  Co.  v. 
Crowder,  130  Ala.  256,  30  So.  529; 
Wadsworth  v.  Dunnam,  117  Ala. 
661,  23  So.  699;  Jones  V.  State.  104 
Ala.  30,  16  So.  135;  Campbell  v. 
State,  23  Ala.  44;  Thomas  v.  State. 
103  Ala.  18,  16  So.  4. 

California.  —  People  v.  Corey 
(Cal.  App.),  97  Pac.  907;  Hewes  v. 
Germain  Fruit  Co.,  106  Cal.  441,  39 
Pac.  853;  Robinson  v.  Dugan,  35 
Pac.   902. 

Connecticut.  —  Engel  v.  Conti,  78 
Conn.  351,  62  Atl.  210;  Nesbit  v. 
Crosby,  74  Conn.  554,  51  Atl.  550; 
Lovejoy  V.  Isbell,  73  Conn.  368,  47 
Atl.  682:  Mechanics'  Bank  v.  Wood- 
ward, 73  Conn.  470.  47  Atl.  762; 
Sayles  v.  Fitz  Gerald,  72  Conn.  391, 
44  Atl.  733;  Chatfield  v.  Bunnell, 
69   Conn.    511,   37   Atl.    1074. 

Florida.  —  Marlow  v.  State,  49 
Fla.  7,  38  So.  653. 

Georgia.  —  Southern  R.  Co.  v. 
Gentry,  128  Ga.  429,  57  S.  E.  703- 

Illinois. — ^Leek  v.  People,  118 
111.  App.  514;  Morton  v.  Zwierzy- 
kowski,  192  111.  328,  61  N.  E.  413, 
affirming  91  111.  App.  462;  Mayer  v. 
Brensinger,  180  111.  no,  54  N.  E. 
159,  72  Am.  St.  Rep.  196,  affirming 
74  111.  App.  475;  Illinois,  etc.  R.  Co. 
V.  Berry,  81  111.  App.  17. 

Indiana.  — ■  Strebin  v.  Lavengood, 
163  Ind.  478,  71  N.  E.  494;  Joy  v. 
Petty,  3  Ind.  App.  241,  29  N.  E.  788; 
Walker  v.  State,  136  Ind.  663,  36 
N.  E.  356;  Parker  v.  State,  136  Ind. 
284,  35  N.  E.  1105. 

Iowa.  —  State  v.  Rohn,  119  N.  W. 
88;  State  v.  Bone,  114  Iowa  537,  87 
N.  W.  507;  Kendall  v.  Abia,  73  Iowa 
241,  34  N.  W.  833;  Walkley  v. 
Clarke,  107  Iowa  451,  78  N.  W.  70; 
Farmers',  etc.  Bank  v.  Young,  36 
Iowa  44. 

Louisiana.  —  State  v.  Lyons,  113 
La.  959,  37  So.  890;  State  v.  Duple- 
chain,  52  La.  448,  26  So.   1000. 

Maine.  —  Pelkey  v.  Hogdon,  102 
Me.  426,  67  Atl.   218. 

Maryland.  —  Baltimore  Belt  R.  Co. 
V.  Sattler,  100  Md.  306,  59  Atl.  654; 
Finch  V.   Mishler,    100   Md.   458,   59 
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Atl.  1009;  Stoner  v.  Devilbliss,  70 
Md.   144,  16  Atl.  440. 

Massachusetts.  —  Com.  v.  A  r  m  - 
strong,  158  Mass.  78,  32  N.  E.  1032; 
Com.  V.  Burton,  183  Mass.  461,  67 
N.  E.  419;  Com.  V.  Carter,  183  Mass. 
221,  66  N.  E.  716;  Com.  v.  Kennedy, 
136  Mass.  152;  Rumrill  v.  Ash,  169 
Mass.  341,  47  N.  E.  1017;  Com.  v. 
Wilson,  I  Gray  337;  Reeve  v.  Den- 
nett, 141  Mass.  207,  6  N.  E.  378. 

Michigan.  —  Rogers  v.  Fowler,  151 
Mich.  485,  IIS  N.  W.  469;  People  v. 
Hanifan,  98  Mich.  32,  56  N.  W. 
1048;  Van  Dusen  v.  Letellier,  78 
Mich.  492,  44  N.  W.  572;  People 
V.  Mills,  94  Mich.  630.  54  N.  W.  488; 
Fowles  V.  Joslin,  135  Mich.  333.  97 
N.  W.  790;  Feige  v.  Burt,  124  Mich. 
565,  83  N.  W.  367. 

Minnesota.  —  Lindstrom  v.  Fitz- 
patrick,  105  Minn.  331,  117  N.  W. 
441;  Mix  V.  Ege,  67  Minn.  116,  69 
N.  W.  703. 

Missouri.  —  State  v.  Cochran.  147 
Mo.  504.  49  S.  W.  558. 

Montana.  —  State  v.  McClellan,  23 
Mont.  532,  59  Pac.  924. 

Nebraska.  —  Wheeler  v.  State,  79 
Neb.  491,  113  N.  W.  253;  Norfolk 
Nat.,  Bank  v.  Job.  48  Neb.  774,  67 
N.  W.  781. 

New  Hampshire.  —  Smith  v.  Mor- 
rill, 75  N.  H.  409.  52  Atl.  928;  State 
V.  Saidell,  70  N.  H.  174,  46  Atl.  1083, 
85  Am.  St.  Rep.  627. 

Nezv  Jersey.  —  Pullen  v.  Pullen 
(N.  J.  Eq.),  12  Atl.  138;  Somer- 
ville,  etc.  R.  Co.  v.  Doughty,  22  N. 
J.   L.  495- 

New  York.  —  Stape  v.  People,  85 
N.  Y.  390;  In  re  Spratt's  Will,  4 
App.  Div.  I,  38  N.  Y.  Supp.  329; 
Richardson  v.  Wilkins,  19  Barb.  510; 
Caffi  V.  New  York  Cent.  R.  Co.,  49 
Misc.  620.  96  N.  Y.  Supp.  835; 
Hayes  v.  Metropolitan  St.  R.  Co., 
84  N.  Y.  Supp.  271 ;  People  v.  Bu- 
chanan, 145  N.  Y.  I,  39  N.  E.  846; 
King  V.  Second  Ave.  R.  Co.,  75 
Hun  17,  26  N.  Y.  Supp.  973. 

North  Carolina.  —  State  v.  Orrell. 
75  N.  C.  317- 

North  Dakota.  — State  v.  Mc- 
Gahey,  3  N.  D.  293,  55  N.  W.  753- 

Oklahoma.  —  Veseley  v.  Engel- 
kemeier,   10  Okla.  290,  61   Pac.  924. 
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Oregon.  —  State  v.  Doris,  94  Pac. 


44- 


i?/iod^  /^/a«d.  -  State  v.  Farr,  69 
Atl  q ;  State  z;.  Babcock,  25  K.  1. 
224,'  55  Atl.  68s;  State  v.  Wilhams, 
6  R.  I.  207.  ^  ^,  ., 

5-0 »/^  Caro//;^.  -  State  ^•.  Chiles, 
44  S.  C.  338,  22  S.  E.  339. 

South  Dakota. -Sm\th  v.  Mut. 
Fire  Ins.  Co.,  21  S.  D.  433.  "3  N. 
W    94;   Hebert  v.  Hebcrt,  20  b.   U. 

85,  104  N.  W.  911-      ^  T.    . 

Texas.  ~T^vovs  v.  State,  20  Tex. 

Aop     155;     Smith    V.     State     (Tex. 

CHm.\i<^S.  W.  ii6i;Brunchger. 

State,  49  Tex.  Crim.  596.  95  S^  W. 
;oy]  'Lax  V.  State,  46  Tex.  Cnm. 
628.  79  S.  W.  578;  Smith  ^^  State. 
S2  Tex.  Crim.  344.  74  S.  W-  556- 
Ivlerrell  v.  State  (Tex  Cnm.),6,  b. 
W  534;  Mulliner  v.  Shumake  (iex 
Civ.  App.),  55  S.  W,  983;  Fossett 
V  State,  41  Tex.  Cnm.  400,  55  5- 
W  4Q7;  Jackson  v.  Missouri,  etc. 
r'Co.,  23  Tex.  Civ.  App  319.  55 
S  W  376;  Fitzpatrick  v.  State,  37 
Tex.  Crim.  20,  38  S.  W.  806;  Dar- 
nell V.  State  (Tex^.  Cnm.),  39  S. 
W  370;  Hicks  V.  Hicks,  (Tex.  Uy. 
App.),  26  S.  W.  227;  Hoxie  T'.  Sil- 
liman    (Tex.    Civ.   App.),   29   S.   W. 

^'[7;a/L- Smith  V.  Mine  &  S.  Sup- 
ply Co.,  32  Utah  21.  88  Pac.  683. 

r:V?m/fl.  —  ^lartin's  Admr.  v. 
Richmond,  etc.  R.  Co.,  loi  Va.  40&. 
44   S.   E.  695.  ^^        , 

^^IVashington.  -  State  v.  N  o  r  d  - 
Strom,  7  Wash.  506,  35  P^c.  382, 
Latimer  v.  Baker,  25  Wash.   192,  64 

Pac.  899.  .       _,        ^^ 

Wisconsin.  — 'i^orvfegiau  Plow  Lo. 

V.  Hanthorn,  71  Wis.  529,  37  N.  W. 

Where,  in  a  criminal  prosecution, 
a  state's  witness  was  asked  on  cross- 
examination  as  to  whether  he  had 
had  any  trouble  with  defendant  and 
answered,  "Yes,  in  this  way,  the 
state  had  the  right  on  redirect  to 
show  whether  the  trouble  was  a 
fight  a  personal  difficulty,  or  other 
kind  of  trouble,  without  going  into 
the  details.  Glass  v.  State,  147  Ala. 
50,  41  So.  727.  . 

Where,  in  a  will  contest,  a  wit- 
ness for  contestant  testified  on  di- 
rect examination  as  to  the  unsound- 
ness of  mind  of  testator,  and  on 
cross-examination  that  a  brother  of 
testator   manifested    the    same    char- 


acteristics, it  was  error  to  exclude 
on  redirect  examination  a  question 
calling  for  an  opinion  as  to  the  men- 
tal condition  of  the  brother  ^yhen 
he  manifested  such  peculiarities. 
Nichols  V.  Wentz,  78  Conn.  420.  62 

Atl.     610.  .  ,  ,  ,  r 

Where  in  an  action  for  breach  ot 
promise  to  marry,  plaintiff  having 
testified  that  she  considered  herselt 
defendant's  wife,  it  was  not  error 
to  permit  her  on  re-exammation  to 
testify  that  she  did  not  claim  to  be 
defendant's  legal  wife,  no  ceremony 
other  than  a  religious  ceremony  bav- 
in^ been  performed.  Massucco  v. 
Tomassi,  78  Vt.   188,  62  Atl.   57- 

Ueason  for  the  Rule.—  If  the  ten- 
dency of  evidence  adduced  on  cross- 
examination  is  to  contradict  the  wit- 
ness therobv  casting  upon  him  more 
or  less  discredit,  it  has  an  equal  ten- 
dencv  to  show  that  he  may  have 
erred  in  judgment. —  may  have  fal- 
len into  an  innocent  mistake,^  and 
therefore  redirect  examination  is  es- 
sential. Wadsworth  v.  Dunman,  117 
Ala.  66t.  23  So.  699. 

Counsel  Cannot  Recite  Witness 
Evidence  on  Gross-Examination. 
In  the  redirect  examination  of  hi:> 
own  witness,  counsel  has  no  riglu 
to  recite  his  understanding  of  the 
evidence  given  by  witness  on  cross- 
examination,  preliminary  to  having 
the  witness  explain  his  testimony. 
Travelers'  Ins.  Co.  v.  Sheppard,  »5 
Ga.  751.   12  S.   E.   18.  . 

Privileged     Communications. 
Where  a  defendant   is   examined   in 
his   own   behalf   and   refuses  to   an- 
swer certain  questions  because  priv- 
ileged communications  are  involved, 
on  redirect  examination  he  may  tes- 
tify as  to  the  same  for  the  purpose 
of  explaining  circumstances  disclosed 
on  cross-examination      Lally  v.  tm- . 
erv,  79  Hun  560.  29  ^.  ^'.  S^pp-  8b»- 
Cross-Examination     Limited     to 
Particular   Purpose.  — Where   in   an 
action  against  a  town  for  an  injury 
occasioned  by  the  insufficiency  of   a 
highway,  a  witness  introduced  by  de- 
fendant  was   asked,   on   cross-exam- 
ination,   without    objection,    whether 
his  team  had  not  run  off  at  the  same 
place  the  dav  before  the  injury  com- 
plained   of    occurred,     and     he     an- 
swered that  they  did,  and  the  coun- 
sel for  plaintiff  disclaimed  all  inten- 
tion   of    using    the    fact,    except    for 
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first  instance,*^  and  although  it  may  prejudice  the  /ase  for  the  op- 
posing party.^^ 

(B.)  MoTwEs  OR  Reasons  for  Acts  or  Statements  Detailed  on  Cross- 
ExAMiNATioN. —  (a.)  Ill  General.  —  It  is  generally  held  proper  to  allow 
a  witness  on  redirect  examination  to  explain  his  motives  or  reasons 
for  acts  or  statements  detailed  on  cross-examination  ;^°  thus  in  a 
prosecution  for  rape  where  it  appears  from  the  cross-examination 
of  prosecutrix  that  she  made  no  outcry  at  the  time  of  the  crime, 


the  purpose  of  calling  the  mind  of 
the  witness  with  more  certainty  to 
the  time  when  the  injurj'  happened 
to  the  plaintiff,  —  and  the  court  in- 
structed the  jury  that  they  must  dis- 
regard that  fact,  except  for  the  pur- 
pose specified,  it  was  heM  that  the 
defendant  was  not  entitled  to  re- 
examine the  witness  in  relation  to 
the  circumstances  under  which  his 
team  ran  off  the  road.  Allen  v. 
Hancock,  i6  Vt.  230. 

48.  State  v.  Orrell,  75  N.  C.  317; 
Wheeler  v.  State,  79  Neb.  491,  113 
N.  W.  253 ;  Mayer  v.  Brensinger,  180 
111.  no,  54  N.  E.  159,  72  Am.  St. 
Rep.  196,  affirming  74  111.  App.  475; 
Veseley  v.  Engelkemeier,  10  Okla. 
290.  61   Pac.  924. 

49.  People  v.  Corey  (Cal.  App.), 
97  Pac.  907 ;  State  v.  McGahey,  3  N. 
D-  293.  55  N.  W.  753;  Martin's 
Admr.  v.  Richmond,  etc.  R.  Co.,  loi 
Va.  406,  44  S.  E.  695. 

Discretionary  With  Court  to  allow 
a  witness  having  alluded  in  cross- 
examination  to  a  remark  made  by 
the  party  calling  him,  to  explain  on 
re-direct  examination  what  the  re- 
mark was,  though  derogatory  to  de- 
fendant. Graves  v.  Santway,  52  Hun 
613,  6  N.  Y.  Supp.  892.  judgment 
affirmed,  127  N.  Y.  677.  28  N,  E.  256. 

50.  Alabama.  —  Sanders  v.  State, 
131  Ala.  I,  31  So.  564;  Campbell  v. 
State,  23  Ala.  44. 

California.  —  Hale  Bros.  v.  Milli- 
ken,  5  Cal.  App.  344,  90  Pac.  365; 
Yordi  V.  Yordi,  6  Cal.  App.  20,  91 
Pac.  348;  People  v.  Darr,  3  Cal. 
App.  50,  84  Pac.  457. 

Colorado.  —  Boles  v.  People,  37 
Colo.  41,  86  Pac.   1030. 

Illinois.  —  Wilson  v.  People,  94 
111.  299. 

Indiana.  —  Westbrook  v.  Aultman, 
Miller  &  Co.,  3  Ind.  App.  83.  28  N. 
E.   ion. 

Iowa.  —  State  v.  Rohn,  iig  N.  W. 
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88;  State  v.  Maher,  74  Iowa  82,  ^7 
N.   W.   5. 

Massachusetts.  —  Mulrey  v.  Mc- 
Donald, 124  Mass.  345.  Compare 
McCooe  V.  Dighton,  etc.  R.  Co.,  173 
Mass.  117,  53  N.  E.  133. 

Michigan.  —  Tavlor  v.  Taylor's' 
Estate,  138  Mich.  658,  loi  N.  W. 
832. 

Missouri.  —  State  v.  Vickers,  209 
Mo.  12,   106  S.  W.  999. 

Nebraska.  —  Craig  v.  State,  78 
Neb.  466,  in  N.  W.  143;  Kay  i'. 
Noll,  20  Neb.  380,  30  N.  W.  269; 
Yeoman  v.  State,  21  Neb.  171,  31 
N.  W.  669 ;  Collins  v.  State,  46  Neb. 
27,  64  N.  W.  432. 

New  Hampshire.  —  Smith  v.  Mor- 
rill, 71  N.  H.  409,  52  Atl.  928. 

Nezu  Jersey.  —  Pullen  v.  Pullen 
(N.  J.   Eq.),   12  Atl.   138. 

Nezu  York.  —  Uransky  v.  Dry 
Dock,  etc.  R.  Co.,  7  N.  Y.  St.  395; 
James  v.  Ford,  16  Daly  126,  9  N.  Y. 
Supp.  504;  Chellie  v.  Chapman,  52 
Hun  613,  7  N.  Y.  Supp.  78,  judg- 
ment affirmed,  125  N.  Y.  214,  26  N. 
E.  308,  II  L.  R.  A.  784. 

Texas.  —  Weaver  v.  State,  46  Tex. 
Crim.  607,  81  S.  W.  39,  65  S.  W. 
534;  Hicks  V.  Hicks  (Tex.  Civ. 
App.).  26  S.  W.  227;  International, 
etc.  R.  Co.  V.  Locke  (Tex.  Civ. 
App.),  67  S.  W.  1082;  Drye  v.  State 
(Tex  Crim.),  55  S.  W.  65;  James 
V.  State,  40  Tex.  Crim.  190,  49  S.  W. 
401;  Turner  v.  State  (Tex.  Crim.), 
51  S.  W.  366. 

Vermont.  —  Hyde  v.  Swanton,  72 
Vt.  242,  47  Atl.  790. 

Wisconsin.  —  Grabowski  v.  State, 
126  Wis.  447,  105  N.  W.  805. 

In  a  prosecution  for  a  violation  of 
the  local  option  law,  it  is  proper  to 
allow  a  witness  to  state  when  and 
how  he  came  to  tell  about  purchas- 
ing the  liquor  alleged  to  have  been 
illegally  sold,  after  defendant's  at- 
torney had  attempted  to   show   that 
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she  may  be  allowed  on  redirect  examination  to  explain  her  reasons 
for  not  havins:  done  so.^^  .  ^ 

b.)  Reason^In^oM.,,  CoUaUral  faCs.-^  But  moUves  or  "a^^  ^ 
acts  or  statements  involviiiR  .mmaterial  or  collateral  facts  to  those 
in  issue  are  not  admissible  on  redirect  exammat.on^ 

(CI  ExriMNiNO  Inconsistent  Statements,  —  Where  a  w  tness  on 
cross-examinaton  admits  having  made  statements  contradictory  to 
hrdi^rtestimony.  he  may  on  redirect  examinat.on  exph.n  why, 
hnw  and  under  what  circumstances  tliey  were  made,  or  to  sus 
Sand  CO  oborate  the  witness'  direct  testimony,  it  may  be  shown 
bv  hfm  thaJshortly  after  the  event,  or  before  any  mducement  was 
offere"  for  1  im  to  state  the  matter  falsely,  he  made  a  statemen 
coincldincr  with  his  testimony  on  his  exammation  m  chief."  But 
evidencTls  to  previous  consistent,  confirmatory  statements  is  usually 

rr::^ted  to  thos'e  made  prior  to  the  impeaching  statema^.^ 
cis  TTew  Matter  on  Cross-Examination.— (A.)  In  General.  —  VV nere 

a  matter  o£  evidence  is  brought  out  for  the  first  time  on  cross- 


the  witness  voluntarily  informed  on 
defendant  and  that  he  was  being 
paid  to  testify.  Biddy  v.  State  (Tex. 
Crim.),  io8  S.  W.  689. 

Where  in  a  criminal  prosecution 
defendant  on  the  cross-examination 
of  a  state's  witness,  showed  that  he 
had  on  the  night  after  the  alleged 
offense  left  town  and  gone  to  an- 
other state,  it  was  permissible  tor 
the  state  to  show  on  redirect  exami- 
nation why  the  witness  went  away. 
Sims  V.  State,  146  Ala.   109,  41   ^o- 

Compare  Levels  v.  St.  Louis,  etc. 
R  Co,  196  Mo.  606,  94  S.  NA/.  2,75. 
where  a  witness  in  reply  to  a 
question  on  cross-examination  as  to 
whether  a  decedent  was  intelligent 
enough  not  to  give  her  age  falsely, 
answered  that  she  may  have  told  an 
untruth,  but  had  a  purpose  in  doing 
so,  and  on  cross-examination  was 
asked  to  state  the  purpose,  it  was 
held  error  to  allow  the  witness  to 
do  so,  such  testimony  being  founded 
upon  hearsay. 

51.  State  V.  Symens,  133  Iowa 
113  115  N.  W.  878;  Smith  V.  State, 
52  Tex.  Crim.  344.  106  S.  W.   1161 

52.  People  v.  Biddlecome,  3  Utah 
208,  2  Pac.  194;  Foster  v.  Tanen- 
baum,  2  App.  Div.  168,  3/  N.  Y 
Supp.  722;  State  V.  Gregory,  33  La. 
Ann.  737;  State  v.  Jackson,  39  La. 
Ann.  910,  3  So.  .=;9-  But  see  Peo- 
ple V.  Hanifan,  98  Mich.  32,  56  N. 
W.  10^. 


In  Atchison,  etc.  R.  Co.  v.  Bnggs 
2  Kan.  App.  I54.  43  Pac.  289.  which 
was  an  action  to  recover  aamages 
resulting  from  a  fire  set  by  a  loco- 
motive, defendant's  counsel  elicited 
from  a  witness  on  cross-examination 
the  fact  that  he  was  hostile  to  the 
railroad  company.  Plaintiff  was  not 
allowed  on  redirect  examination  to 
explain  the  cause  of  such  hostility 
on  the  ground  that  such  facts  were 
collateral  to  the  matters  in  dispute. 
53.  Campbell  v.  State.  23  Ala. 
44;  Bressler  v.  People,  117  HI-  4-,^' 
8  N  E  62 ;  People  v.  Mills,  94  IMich. 
630     54    N.    W.    488;    Kennclly    -i: 

Savage,  18  Mont.   119.  44  Pac  400; 

Graham  v.  McRenolds,  90  Tenn.  673. 

18    S     W.    272;    Smith    V.    Traders 

Nat.   Bank,   82  Tex.   368,   17   S.   W. 

779- 

54.    Indiana.  —  Hinshaw   v.   State. 

147    Ind.    334,    47    N     E.    i57,    169- 

See    also    Daily    v.    State,    28    Ind. 

285 :  Brookbank  v.  State,  55  Ind.  169 ; 

Perkins  v.   State,  4  Ind.  222. 

Tennessee.  — St&  also  Graham  t'. 
McReynolds,  90  Tenn.  673,  18  S.  W. 
072-  Glass  V.  Bennett.  89  Tenn.  47b, 
U  S  W.  108s;  Third  Nat.  Bank  v. 
Robinson,  i  Baxt.  479:  Dossett  v. 
Miller,  3  Sneed  72;  Hays  v.  Cheat- 
ham, 6  Lea  10.  Compare  Story  v. 
Saunders,  8  Humph.   663. 

7^  ^-a^. —  Kipper  v.  State,  45  ^ex. 
Crim.  377.  77  S.  W    611. 

55.    Graham    v.    McReynolds,    90 
Tenn.  673,  18  S.  W.  272;  Quecner  v. 
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examination,  the  party  calling  the  witness  may  re-examine  upon 
the  same  matter,=«  but  not  on  other  matters." 

(B.)  Drawing  Out  Whole  of  Transaction  or  Conversation.  —  (a.) 
General  Rule.  —  Where  a  witness  on  cross-examination  testifies  as  to 
a  part  of  a  conversation  or  transaction,  or  that  a  conversation  was 
had  or  a  transaction  occurred,  the  party  calling  him.  is  entitled,  on 
redirect  examination,  to  elicit  from  the  witness  testimonv  as  to  all 


Morrow,  i  Coldw.   (Tenn.)   123,  134. 
56.    A  I  a  b  a  m  a.  —  Wadswotth  v. 
Dunnam,  117  Ala.  661,  23  So.  699. 

Arkansas.  —  Standard  Life,  etc. 
Ins.  Co.  v.  Schmaltz,  66  Ark.  588, 
53  S.  W.  49,  74  Am.  St.  Rep.  112. 

California.  —  California  Elec.  L. 
Co.  v.  California  Safe  D.  &  V.  Co., 
145  Cal.  124,  78  Pac.  372  (Code  Civ. 
Proc.   §2048). 

Indiana.  —  Strebin  v.  Lavengood, 
163  Ind.  478,  71  N.  E.  494;  Lake 
Lighting  Co.  v.  Lewis,  29  Ind.  App. 
164,  64  N.  E.  35- 

Iowa.  —  Luin  v.  Chicago  Grill  Co., 
138  Iowa  268,  115  N.  W.  1024;  Jef- 
frey V.  Keokuk,  etc.  R.  Co.,  56  Iowa 
546,  9  N.  W.  884;  Farmers'  &  Mer- 
chants' Bank  v.  Young,  36  Iowa  44; 
Walkley  v.  Clarke,  107  Iowa  451,  78 
N.   W.   70. 

Kansas.  —  Hamilton  v.  Miller,  46 
Kan.  486,  26  Pac.   1030. 

Louisiana.  —  State  z/.  Williams,  iii 
La.  179,  35  So.  505;  State  v.  Mc- 
Queen, 108  La.  410,  32  So.  412. 

Marvland.  —  Strouse  v.  American 
Credit"  I.  Co.,  91  Md.  244,  46  Atl. 
328,   1063. 

Massachusetts.  —  Com.  v.  Dill,  156 
Mass.  226,  30  N.  E.  1016. 

Michigan.  —  People  v.  Robinson, 
135    Mich.   511,   98   N.   W.    12. 

Missouri.  —  Northrup  v.  D  i  g  g  s, 
128  Mo.  App.  217,  106  S.  W.  1 123; 
Nichols  V.  Nichols,  147  Mo.  387,  48 
S.  W.  947;  Hume  v.  Hopkins,  140 
Mo.  65,  41   S.  W.  784. 

Nebraska.  — ■  Goodman  v.  Ken- 
nedy, ID  Neb.  270,  4  N.  W.  987. 

New  Hampshire.  —  State  v.  Said- 
ell,  70  N.  H.  174,  46  Atl.  1083,  85 
Am.   St.  Rep.  627. 

New  York.  —  People  v.  Noblett, 
96  App.  Div.  293,  89  N.  Y.  Supp. 
181,  judgment  affirmed,  184  N.  Y. 
612.  77  N.  E.  1 193;  Merritt  v. 
Campbell,  79  N.  Y.  625;  May  v. 
Curlcy,  113  N.  Y.  575,  21  N.  E.  698. 
North     Carolina.  —  State     v.     Us- 
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sery,   118  N.   C.   1177,  24  S.  E.  414; 
Gray  v.   Cooper,  65  N.   C.   183, 

Oregon.  —  Farmers'  Bank  v.  Sal- 
ing,  33  Or.  394,  54  Pac.   190. 

Texas.  —  Drye  v.  State  (Tex. 
Crim.),  55  S.  W.  65;  Bassham  v. 
State,  38  Tex.  622;  Renfro  v.  State. 
42  Tex.  Crim.  393,  56  S.  W.  1013. 
C/fcf/z.  —  State  V.  Botha,  27  L^tah 
289,  75  Pac.  731;  State  v.  McCoy, 
15  Utah  136,  49  Pac.  420. 

Vermont.  —  Hyde  v.  Swanton,  72 
Vt.  242,  47  Atl.  790;  State  v.  Hop- 
kins, 50  Vt.  316. 

Washington.  —  Larsen  v.  Sedro- 
Woolley,  49  Wash.  134,  94  Pac.  938; 
State  V.  Irving,  19  Wash.  435,  53 
Pac.  717;  State  v.  Anderson.  20 
Wash.  193,  55  Pac.  39;  Latimer  v. 
Baker,  25  Wash.  192,  64  Pac.  899. 

Wisconsin.  —  Tuckwood  v.  Han- 
thorn,  67  Wis.  326,  30  N.  W.  705; 
Williams  v.  State,  61  Wis.  281,  21 
N.   W.   56. 

Time  for  Re-examination A  re- 
examination of  a  witness  to  enable 
him  to  reply  to  a  question  asked  on 
cross-examination  should  be  made 
at  the  conclusion  of  the  cross-ex- 
amination and  not  by  calling  the 
witness  in  rebuttal.  Struth  v.  Deck- 
er,  100  Md.  368,   59  Atl.  727. 

57.  State  v.  Ussery,  118  N.  C. 
1177,  24  S.  E.  414;  McGee  v.  State 
(Tex.   Crim.),  66  S.   W.  562. 

Where  in  an  action  to  recover 
damages  for  the  construction  of  an 
elevated  railroad,  plaintiff's  expert 
witness  is  cross-examined  by  de- 
fendant as  to  the  effect  in  specific 
instances  on  other  property,  it  is 
competent,  upon  a  redirect  examina- 
tion, for  the  plaintiff  to  make  such 
full  inquiry  as  he  may  be  advised 
as  to  each  one  of  the  specific  in- 
stances brought  out  on  cross-exam- 
ination, but  he  cannot  give  evidence 
as  to  additional  property  not  em- 
braced in  such  examination.  Robin- 
son V.  New  York,  etc.  R.  Co.,  171; 
N.  Y.  219.  67  N.  E.  431. 
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of  such  conversation  or  transaction,  or  at  least  as  to  so  much  as  is 
material  to  the  issue.^* 

(b.)  Statutory  Enactments.— In  some  jurisdictions  there  are  express 
statutory  enactments  substantially  in  accord  with  the  rule  of  the 
text.^^ 

(c.)  Limitation  of  the  i?»/t'.  —  The  rule,  however,  is  not  without 
certain  limitations.  When  a  witness  is  introduced  by  a  party,  and 
is  interrogated  as  to  a  particular  fact,  and  the  opposite  party  on 
cross-examination  asks  him,  generally,  if  he  ever  communicated 
that  fact  to  any  one,  and  to  whom,  and  he  answers  that  he  com- 


58.  Alabama.  —  Hudson  v.  State, 
137  Ala.  60,  34  So.  854;  Allen  v. 
State.  145  Ala.  11,  40  So.  660;  Doe 
V.  Edmondson,  145  Ala.  557,  40  So. 
505;  Louisville,  etc.  R.  Co.  v.  Ma- 
lone,  109  Ala.  509,  20  So.  Z3',  Pitt- 
man  V.  Pittman,  124  Ala.  306,  27 
So.  242. 

Ca/iYornw. —  People  v.  Sniallman, 
55  Cal.  185;  People  v.  Corey  (Cal. 
App.),  97  Pac.  907. 

///;«o/.y.  —  Chicago,  etc.  R.  Co.  v. 
Lowitz,  218  111.  24,  75  N.  E.  755. 
afHrming  119  111.  App.  360. 

Indiana.  —  Breedlove  v.  Breedlove, 
27  Ind.  App.  560,  61   N.  E.  797- 

lozva.  —  In  re  Wharton's  Will.  132 
Iowa  714,   109  N.  W.  492. 

Kentucky.  —  Bess  v.  Com.,  118 
Ky.  858,  82  S.  W.  576;  Withers  v. 
Richardson,  5  T.  B.  Mon.  94,  17 
Am.  Dec.  44;  Taylor  v.  Com.,  17 
Ky.  L.  Rep.  1214,  34  S.  W.  227. 

Louisiana.  —  State  v.  Duplechain, 
52   La.  448,  26   So.    1000. 

Massachusetts.  —  Dole  v.  Woold- 
redge,  142  Mass.  161,  9  N.  E.  832; 
Com.  V.  Armstrong,  158  Mass.  78, 
32  N.  E.  1032;  Quigley  v.  Baker, 
169  Mass.  303,  47  N.  E.  1007. 

Michigan.  —  Bennett  v.  Beam.  42 
Mich.  346,  4  N.  W.  8.  36  Am.  Rep. 
442;  Wilcox  V.  Ney,  47  Mich.  421, 
II  N.  W.  225;  Alderton  v.  Wright, 
81  Mich.  294,  45  N.  W.  968;  Peo- 
ple V.  Ryder,  151  Mich.  187,  114  N. 
W.  1021 ;  Lange  v.  Klatt,  135  Mich. 
262,  97  N.  W.  708;  Fox  V.  Barrett's 
Estate,  116  Mich.  162,  75  N.  W.  440; 
Wilkins  v.   Flint,   128  Mich.  262,  87 

N.  W.    195-  .    ,      , 

Missouri.  — l^rchoh  v.  Nichols, 

147  Mo.  387.  48  S.  W.  947- 
Nezv  Hanif'shire.  — State  v.   Said- 

ell,  70  N.   H.   174,  46  Atl.   1083,  85 

Am.   St.  Rep.  627. 

Neiv  Jersey.  —  Somerville.  etc.   R. 
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Co.  V.  Doughty,  22  N.  J.  L.  495- 

New  York.  —  Blanchard  v.  Steam- 
boat Co.,  67  Barb.  lOi ;  Clift  v. 
Moses,  112  N.  Y.  426,  20  N.  E.  392; 
Chesebrough  v.  Conover,  66  Hun 
634,  21  N.  Y.  Supp.  566,  568,  judg- 
ment affirmed,  140  N.  Y.  382,  35  N. 
E.  633;  People  V.  Buchanan,  145  N. 
Y.  I,  39  N.  E.  846;  Blumenthal  v. 
Bloomingdale,  100  N.  Y.  558,  3  N.  E. 
292;  Simmons  v.  Havens,  loi  N.  Y. 
427,  5  N.  E.  73;  Sexton  v.  Onward 
Const.  Co.,  93  App.  Div.  143,  87  N. 
Y.  Supp.  550;  Todd  V.  Vaughan,  90 
Hun  70,  35  N.  Y.   Supp.  457- 

North  Carolina.  —  Roberts  v.  Rob- 
erts, 8s  N.  C.  9;  Cabiness  v.  IMar- 
tin,  15  N.  C.  (4  Dev.  L.)  106;  Gray 
V.   Cooper,  65   N.   C.    183. 

Ohio.  —  Finnegan  v.  Sullivan,  18 
Ohio  C.  C.  876. 

Pennsylvania.  —  Walsh  v.  Porter- 
field,   87   Pa.   St.   376. 

Texas.  — Reniro  v.  State,  42  Tex. 
Crim.  393,  56  S.  W.  1013;  Fitz- 
patrick  v.  State,  37  Tex.  Crim.  20, 
38  S.  W.  806. 

Wisconsin.  —  See  Roszczyniala  v. 
State,  125  Wis.  414,  104  N.  W.  113. 
Where  in  a  prosecution  for  se- 
duction prosecutrix  was  asked  on 
cross-examination,  for  the  evident 
purpose  of  contradicting  her,  as  to 
whether  she  told  a  third  person  a 
certain  matter,  to  which  a  negative 
reply  was  made,  it  was  proper  to  al- 
low the  witness  on  redirect  examin- 
ation to  state  what  w^as  said. 
Bracken  v.  State,  in  Ala.  68.  20  So. 
636.  56  Am.  St.  Rep.  23.  But  see 
Dickson  v.  State,  39  Ohio  St.  73, 
holding  that  such  evidence  was  not 
admissible  on  redirect,  unless  the 
cross-examiner  had  offered  testi- 
mony to  contradict  the  witness. 

59.  Lahue  v.  State,  51  Tex.  Crim. 
159,  loi   S.  W.   1008;   State  v.  Hud- 
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municated  it  to  the  party  calling  him ;  this  does  not  entitle  the  latter 
to  pursue  the  inquiry  on  redirect  examination  as  to  his  own  reply.®* 
And  a  party  is  not  authorized  to  elicit,  on  redirect  examination, 
hearsay  testimony  or  testimony  otherwise  inadmissible,  though  a 
part  of  a  conversation  referred  to  or  gone  into  on  cross-examina- 
tion,®^ unless  such  cross-examination  has  been  conducted  over  the 
objections  of  the  opposing  party  f^  nor  will  he  be  permitted  to  in- 
quire as  to  statements  made  in  a  conversation  relating  to  a  subject 
which  has  no  bearing  on  the  matters  inquired  into  upon  cross- 
examination,  even  though  they  may  relate  to  the  subject-matter  of 
the  suit.®^ 

(4-)  Irrelevant,    Collateral   or  Immaterial   Matters.  —  It   is    generally 
held  that  a  witness  cannot  be  examined  on  redirect  examination  as 


son,  no  Iowa  663,  80  N.  W.  232 
(Code  §4615);  People  v.  Altmeyer, 
135  Cal.  80,  66  Pac.  974  (Code  Civ. 
Proc.   §  1854). 

60.  There  would  be  no  safety  in 
putting  a  geneial  question  to  a  wit- 
ness upon  his  cross-examination,  if 
his  answer  might  be  the  means  of 
rendering  the  declaration  of  the  op- 
posite party  evidence  in  his  own  fa- 
vor, without  being  called  for  by  his 
antagonist.  Winchell  v.  Latham,  6 
Cow.  (N.  Y.)  682.  It  was  held  that 
the  rule  would  have  been  otherwise 
if  the  witness  had  been  _  asked 
on  cross  -  examination,  specifically, 
whether  he  made  the  communication 
to  the  party  calling  him. 

61.  McCracken  v.  West,  17  Ohio 
16;  Cusick  V.  Whitcomb.  173  Mass. 
330.  53  N.  E.  815.  See  also  Redman 
V.   Piersol,  39  IM'o.  App.   173. 

A  witness  for  the  prosecution  is 
held  to  be  as  much  the  people's  wit- 
ness when  under  cross-examination 
as  when  on  his  examination  in  chief; 
and  the  fact  that  he  is  permitted  on 
cross-examination,  on  a  subject  en- 
tered upon  in  the  direct  examina- 
tion, to  detail  without  objection  a 
part  of  a  hearsay  story  told  him, 
will  not  authorize  the  calling  out  of 
the  rest  of  it  against  objection  on 
the  redirect  examination,  upon  a 
claim  that  it  is  a  part  of  the  same 
conversation.  Wagner  v.  People,  3c 
Mich.   384. 

Where  a  witness  on  his  cross-ex- 
amination voluntarily  refers  to  a 
conversation  he  had  with  another 
party,  —  which  conversation  was  not 
shown  to  be  relevant  to  the  case  on 
trial.  —  for  the  purpose  of  fixing  the 
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time  he  first  had  knowledge  of  the 
facts  to  which  he  was  testifying,  the 
opposite  party  is  not  entitled  to 
bring  out  the  full  details  of  that 
conversation  on  redirect  examina- 
tion. Uhe  V.  Chicago,  etc.  R.  Co., 
3   S.  D.  563,  54  N.  W.  601. 

62.  Veseley  v.  Engelkemeier,  10 
Okla.  290,  61   Pac.  924. 

63.  England.  —  Prince  v.  Samo,  7 
Ad.  &  El.  627,  34  E.  C.  L.  183,  ex- 
pressly overruling  Abbott,  C.  J.'s 
opinion  in  The  Queen's  Case,  2 
Brod.  &  B.  297,  I  E.  C.  L.  112. 
Compare  Whitfield  v.  Aland,  2  Car. 
&  K.   1015,  61  E.  C.  L.  1014. 

United  States.  —  Ballew  v.  United 
States.    160  U.    S.   187. 

California.  —  People  v.  Altmever. 
135  Cal.  80,  66  Pac.  974  (Code  Civ. 
Proc.  §  1854). 

Michigan.  —  Mott  v.  Detroit,  etc. 
R.  Co.,  120  Mich.  127,  79  N.  W.  3 ; 
Beaubien  v.  Cicotte.  12  Mich.  459. 

Nezi'  Forife.  —  Winchell  z:  Lath- 
am, 6  Cow.  682 ;  People  v.  Beach. 
87  N.  Y.  508;  Rouse  v.  Whited,  25 
N.   Y.    170,  82  Am.   Dec.  337. 

North  Carolina.  —  Jackson  v. 
Evans,  73  N.  C.  130. 

Ohio.  —  McCracken  v.  West,  17 
Ohio  16. 

Tennessee.  —  Colquit  v.  State,  107 
Tenn.  381,  64  S.  W.  713. 

In  Greer  z:  State.  6  Baxt.  (Tenn.) 
629,  it  appeared  that  counsel  for  de- 
fendant asked  a  witness  if  he  had 
made  a  certain  statement  to  A,  to- 
wit :  "  That  he  only  wanted  to  get 
one  swear  at  defendant,  and  he 
would  hang  him,"  etc.  The  witness 
denied  that  he  had  made  the  state- 
ment,   On  redirect  examination  the 
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to  irrelevant,  collateral  or  immaterial  matters,*'*  though  he  has  been 
interrogated  as  to  such  matters  on  the  previous  cross-examination,^"^ 
although  the  trial  court  has  been  said  to  have  a  discretion  on  this 
subject.'^*' 

(5.)  Repetition  of  Testimony  on  Direct  or  Cross-Examination. 
Although  it  is  usually  held  that  a  party  cannot  on  redirect  exam- 
ination elicit  a  repetition  of  testimony  detailed  on  either  direct*'^ 
or  cross-examination  f^  the  matter  is  sometimes  said  to  rest  within 


attorney  general  asked  the  witness 
to  state  all  he  said  to  A  in  that 
connection,  which  was  objected  to 
by  defendant.  The  objection  was 
overruled  by  the  court,  and  the  wit- 
ness was  permitted  to  give  the  de- 
tails of  a  quarrel  between  himself 
and  defendant,  in  which  he,  defend- 
ant, cursed  him,  and  used  very 
abusive  and  insulting  language  to- 
ward him.  The  court  said  this  was 
a  misapplication  of  the  familiar  rule 
as  stated  in  the  text  above,  and  con- 
tinuing said  :  "  Here,  the  defendant 
did  not,  by  his  question,  bring  out  a 
part  of  a  conversation  by  way  of 
proving  facts  favorable  to  his  side 
of  the  case,  but  only  asked  if  the 
witness  made  a  certain  statement, 
which  he  positively  denied.  This 
gave  the  other  party  clearly  no  right 
to  introduce  an  entire  conversation, 
that  might  injuriously  affect  the  de- 
fendant, about  a  matter  not  in  any 
way  connected  with  the  case  under 
interrogation,  and  shedding  no  light 
whatever  on  it." 

64.  State  v.  Moran,  ii2  Iowa  535, 
84  N.  W.  524;  People  v.  Biddlecome, 
3  Utah  208,  2  Pac.  194;  Foster  v. 
Tanenbaum,  2  App.  Div.  168.  37  N. 
Y.  Supp.  722;  Atchison,  etc.  R.  Co. 
V.  Briggs,  2  Kan.  App.  154,  43  Pac. 
289;  McGee  v.  State  (Tex.  Crim.), 
66  S.  W.  562;  White  v.  State,  in 
Ala.  92,  21  So.  330;  Ackerstadt  v. 
Chicago  City  R.  Co.,  194  111.  616,  62 
N.  E.  884,  aiRrming  94  111.  App.  130. 

65.  Struth  V.  Decker,  100  Md. 
368,  59  Atl.  727;  Smith  v.  Dreer,  3 
Whart.  (Pa.)  154;  Roberts  v.  Bos- 
ton, 149  Mass.  346.  2V  N.  E.  668; 
Gardner  v.  Brookline,  127  Mass. 
358;  Great  Western  R.  Co.  v.  Ha- 
worth,  39  111.  346;  Phifer  v.  Caro- 
lina Cent.  R.  Co.,  122  N.  C.  940, 
29  S.  E.  578. 

But  see  Chicago,  etc.  R.  Co.  v. 
Griffith,  44  Neb.  690,  62  N.  W.  868. 
which  was  a  condemnation  proceed- 


ing, holding  that  while  it  is  not 
competent  to  show  the  price  at 
which  other  property  has  been  sold, 
for  the  purpose  of  proving  the  value 
of  that  taken  for  railroad  purposes, 
yet  if  on  cross-examination  of  wit- 
nesses for  the  adverse  party,  the 
railroad  company  adopts  that  kind 
of  inquiry,  error  will  not  be  pre- 
sumed from  a  re-examination  con- 
fined to  such  lines  followed  on 
cross-examination. 

Compare  International,  etc.  R.  Co. 
V.  Collins,  T,2i  Tex.  Civ.  App.  58,  75 
S.  W.  814,  holding  that  where  a  de- 
fendant's counsel  had  propounded  a 
question  to  plaintiff  on  cross-exami- 
nation, carrying  with  it  an  unwar- 
ranted insinuation,  and  bringing  out 
a  statement  that  he  had  been  mar- 
ried twenty-one  years,  it  was  not  er- 
ror for  plaintiff's  counsel  to  repeat 
the  witness'  former  statement,  on  re- 
direct examination,  and  ask  further 
as  to  whether  he  was  still  unmar- 
ried, where  such  question  was  disal- 
lowed on  objection. 

66.  Lewis  V.  Susmilch,  130  Iowa 
203,  106  N.  W.  624.  See  also  State 
V.  Witham,  72  Me.  531 ;  Mowry  v. 
Smith,  9  Allen  (Mass.)  67. 

67.  Hudspeth  v.  Allen,  26  Ind. 
165;  Watson  Coal  &  M.  Co.  v. 
James,  72  Iowa  184,  2,3  N.  W.  622; 
Marquette  Cement  Mfg.  Co.  v.  Wil- 
liams, 132  111.  App.  629,  judgment 
affirmed,  230  111.  26,  82  N.  E.  424; 
Ackerstadt  v.  Chicago  City  R.  Co., 
194  111.  616,  62  N.  E.  884,  affirming 
judgment,  94  111.  App.  130;  Driscoll 
V.  Ansonia,  72  Conn.  743,  47  Atl.  718. 

68.  Winslow  v.  Covert,  K2  111. 
App.  63 ;  Ulrich  v.  People,  39  Mich. 
245;  Foster  V.  Tanenbaum,  2  App. 
Div.  168,  37  N.  Y.  Supp.  722;  Baker 
V.  Sherman,  71  Vt.  439,  46  Atl.  57; 
Phifer  v.  Carolina  Cent.  R.  Co.,  122 
N.  C.  940,  29  S.  E.  578.  But  see  An- 
derson V.  Jordan.  15  S.  D.  395,  89 
N.  W.  1015;  State  v.  Mcintosh,  109 
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the  sound  discretion  of  the  trial  court,  which  will  not  be  reviewed 
in  the  absence  of  an  abuse  thereof.^^ 

(6.)  Leading  Questions,  —  It  is  generally  held  that  in  the  redirect 
examination  of  a  witness,  leading  questions  or  questions  tending  to 
refresh  the  witness'  memory  may  properly  be  allowed  if  the  pur- 
pose is  to  explain,  develop  or  modify  new  matter  brought  out  on 
cross-examination,^*^  and  although  there  is  some  authority  holding 
that  leading  questions  are  not  permissible ;"  yet  it  has  been  further 
held  that  the  fact  that  a  leading  question  was  asked  and  answered 
is  not  reversible  error,  where  it  appears  that  no  objection  was 
made  as  to  the  questionJ^ 

(7.)  Examination  as  to  Writings.  —  As  a  rule  a  witness  may  be 
interrogated  on  redirect  examination  with  reference  to  writings, 
in  connection  with  which,  or  in  regard  to  which,  or  as  to  the  ex- 
istence of  which  he  has  testified  on  cross-examination ;"  but  a  wit- 
ness will  not  be  permitted,  on  redirect  examination,  to  give  the 


Iowa  2og,  8o  N.  W.  349;  People  v. 
McArron,  121  Mich,  i,  79  N.  W. 
944,  and  Caven  v.  Bodwell  Granite 
Co.,  99  Me.  278,  59  Atl.  285,  holding 
that  it  is  not  improper  on  cross-ex- 
amination to  test  a  witness  by  call- 
ing for  his  opinions  and  conclusions, 
for  the  purpose  of  affecting  his 
credibility;  and,  if  the  cross-exam- 
iner happens  to  elicit  an  opinion  un- 
favorable to  his  view  of  the  case,  it 
cannot  be  said  that  he  is  prejudiced 
if  his  adversary,  on  re-examination, 
obtains  a  repetition  of  the  opinion. 
For  a  similar  case,  see  Goodman  v. 
Kennedy,  10  Neb.  270,  4  N.  W.  987. 

69,  California.  —  People  v.  Mc- 
Namara,  94  Cal.  509,  29  Pac.  953; 
People  V.  Van  Ewan,  iii  Cal.  144, 
43  Pac.  520. 

Georgia.  —  Lauchheimer  &  Sons  v. 
Jacobs,  126  Ga.  261,  55  S.  E.  55- 

Illinois.  —  Winslow  v.  Covert,  52 
111.   App.  63. 

Minnesota.  —  Backus  v.  Barber  & 
Co.,  74  Minn.  262,  77   N.  W.  959. 

Nebraska.  —  George  v.  State,  61 
Neb.  669,  85   N.   W.  840. 

Pennsylvania.  —  See  Stern  v. 
Stanton,  184  Pa.  St.  468,  49  Atl.  404. 

South  Dakota.  —  See  also  Comeau 
V.  Hurley,  115  N.  W.  521. 

Utah.  —  Overholt  v.  Burbridge,  28 
Utah  408,  79  Pac.  561. 

70.  Alabama.  —  Wadsworth  v. 
Dunnam,  117  Ala.  661,  23  So.  699. 

Illinois.  —  Chicago  City  R.  Co.  V. 
Rublee,  136  111.  App.  233. 
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Kentucky^— Hess  v.  Com.,  9  Ky. 
L.  Rep.  590,  5  S.  W.  751- 

Massachusetts.  —  Farrell  v.  Bos- 
ton, 161   Mass.   106,  36  N.  E.  751- 

Nczu  For^.  —  Gilbert  v.  Sage,  57 
N.  Y.  639,  aMrniing  5  Lans.  287. 

Rhode  Island.  — State  v.  Wil- 
liams, 6  R.  I.  207 ;  State  v.  Babcock, 
25   R.   I.  224,  55   Atl.  685. 

Texas.  —  Mulliner  v.  Shumake 
(Tex.  Civ.  App.),  55  S.  W.  983. 

71.  Harvey  v.  State,  35  Tex. 
Crim.  545,  34  S.  W.  623.  See  also 
Ball  V.  Skinner,  134  Iowa  298,  ill 
N.  W.  1022. 

72.  Smith  v.  State  (Tex.  App.), 
17  S.  W.  471 ;  Hess  v.  Com..  9  Ky. 
L.  Rep.  590,  5  S.  W.  751-         ^     ,. 

73.  Strouse  v.  American  Credit 
Indemnity  Co.,  91  Md.  244,  46  Atl. 
328,  1063;  Simmons  v.  Accident 
Assn.,  79  Neb.  20,  112  N.  W.  365; 
Norwegian  Plow  Co.  v.  Hanthorn, 
71  Wis.  529,  37  N.  W.  825;  Missis- 
quoi  Bank  v.  Evarts,  45  Vt.  293; 
Vaughan  v.  McCarthy,  63  Minn.  221, 
65  N.  W.  249.  Compare  Fremont 
Butter  &  Egg.  Co.  v.  Peters,  45  Neb. 
356,  63  N.  W.  791- 

Pormer  Testimony —  It  is  proper 
to  allow  a  party  on  redirect  exam- 
ination to  read  to  a  witness  such  of 
his  former  testimony  as  is  material 
and  examine  him  upon  it  where  the 
same  was  first  used  on  cross-exami- 
nation in  a  similar  manner  by  the 
opposite  party.  Fitzpatrick  v.  State, 
37  Tex.  Crim.  20,  38  S.  W.  806. 
See    also    Lahue   v.    State,    51    Tex, 
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substance  of  a  writing,  where  no  reason  has  been  shown  for  its 
non-production.''* 

(8.)  Introduction  of  Writings.  —  Where,  on  cross-examination,  a 
witness  is  interrogated  with  reference  to  a  writing  for  the  manifest 
purpose  of  impeachment,  the  writing  is  generally  held  to  be  admis- 
sible as  a  part  of  the  redirect  examination  to  fortify  the  witness' 
testimony ;' ^  but  the  rule  appears  to  be  otherwise  where  the  writing 
is  for  the  first  time  referred  to  on  the  witness'  examination  in 
chief,'^"  and  where  it  appears  that  a  witness  on  cross-examination 
has  been  asked  merely  as  to  the  existence  of  a  certain  writing,^^ 
or  to  identify  a  writing  presented  to  him,^^  the  party  calling  the 
witness  is  not  entitled  by  reason  thereof  to  introduce  the  same  in 
evidence  on  the  witness'  redirect  examination. 

B.  CROSS-EXAMINATION.  —  a.  Generally. —  (1.)  Discretion  of  Court. 
It  is  within  the  discretion  of  the  trial  court  to  permit  or  refuse  to 
permit  a  party  to  recall  a  witness  for  cross-examination,  or  for 
further  cross-examination,  and  this  discretion  is  not  reviewable 
on  appeal  where  it  is  not  clearly  shown  to  have  been  abused.'^'' 


Crim.  159,  loi  S.  W.  ioo8;  People 
V.  Tubbs,  147  Mich,  i,  no  N.  W. 
132;  Chesebrough  v.  Conover,  66 
Hun  634,  21  N.  Y.  Supp.  566,  568. 

Letters —  State  v.  Erving,  19 
Wash.  435,  53  Pac.  7i7- 

74.  Redman  v.  Piersol,  39  Mo. 
App.   173- 

75.  Strebin  v.  Lavengood,  163 
Ind.  478,  71  N.  E.  494;  Missisquoi 
Bank  v.  Evarts,  45  Vt.  293;  Wilk- 
erson  v.  Eilers,  114  Mo.  245.  21  S. 
W.  514;  Aulls  V.  Young,  98  Mich. 
231,  57  N.  W.  119;  Spaulding  v. 
Chicago,  etc.  R.  Co.,  98  Iowa  205,  67 
N.  W.  227;  Smith  v.  Morrill,  71  N. 
H.  409,  52  Atl.  928;  Fillmore  v. 
Union  Pac.  R.  Co.,  2  Wyo.  94. 

76.  In  Ball  v.  Skinner,  134  Iowa 
298,  III  N.  W.  1022,  which  was  an 
action  against  a  physician  to  recover 
damages  for  an  alleged  negligent 
treatment  of  an  injured  limb,  a 
druggist  testifying  for  plaintiff, 
stated  that  he  compounded  the  solu- 
tion used  in  such  treatment  accord- 
ing to  a  formula  found  in  the  United 
States  Dispensatory.  On  cross-ex- 
amination a  colloquy  arose  between 
witness  and  counsel  over  the  fact 
and  witness  was  asked  to  look  at 
the  book  and  see  if  the  assumption 
of  counsel  was  not  right.  On  redi- 
rect examination  plaintiff's  counsel 
was  permitted  to  read  an  extended 
extract  from  the  book,  and  ask  the 


witness  if  he  did  not  find  it  there. 
It  was  held  that  this  should  not 
have  been  permitted.  The  witness 
having  first  testified  concerning  the 
book  formula,  it  was  proper  to 
cross-examine  him  thereon ;  but  such 
cross-examination  did  not  open  the 
door  to  plaintiff  to  place  the  con- 
tents of  the  book  before  the  jury  in 
support  of  his  case. 

77.  Avery  v.  Mattice,  56  Hun 
639,  9  N.  Y.  Supp.  166,  judgment 
afHrmed,  132  N.  Y.  601,  30  N.  E. 
1152. 

Writing  May  Be  Introduced  To 
Prove  Its  Own  Existence —  A  party 
who  calls  out  on  cross-examination 
the  fact  that  a  writing  is  in  exist- 
ence cannot  complain  of  the  produc- 
tion of  the  instrument  on  redirect 
examination.  Fillmore  v.  Union 
Pac.  R.  Co.,  2  Wyo.  94;  Blitz  v. 
Roach,  121  Mich.  135,  79  N.  W.  1095. 

78.  People  v.  Van  Ewan,  in 
Cal.  144,  43  Pac.  520. 

79.  Alabama.  —  Morningstar  v. 
State,  59  Ala.  30;  Thompson  1'. 
State,  100  Ala.  70,  14  So.  878;  Hall 
V.  State,  51  Ala.  9.  See  Williams 
V.  State,  98  Ala.  52,  13  So.  333. 

California.  —  People  v.  Keith,  50 
Cal.  137. 

Illinois.  —  United  States  Wringer 
Co.  V.  Cooney,  214  111.  520,  73  N. 
E.  803 ;  Hirsch  &  Sons  v.  Coleman. 
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As  a  rule  a  party  is  not  permitted  to  recall  a  witness  for  further 
cross-examination  where  the  object  is  to  bring  out  new  matter,^" 
or  where  the  subject  has  been  fully  gone  into  on  a  previous  cross- 
examination.*^ 

Where  Cross-Examination  Has  Been  Only  Temporarily  Suspended, 
with  the  knowledge  and  implied  assent  of  the  court  and  prosecuting 
officer,  for  the  purpose  of  preparing  questions  by  which  to  lay  a 
predicate  for  impeaching  him,  it  is  error  for  the  court  to  refuse 
to  permit  him  to  be  recalled  and  the  cross-examination  continued.*^ 

(2.)  Accused  May  Be  Recalled. —  A  defendant  in  a  criminal  case 
may,  in  the  court's  discretion,  be  recalled  by  the  state  for  further 
cross-examination.*^ 

(3.)  Eecalling  To  Lay  Predicate  for  Impeachment (A.)   In  General. 

It  is  within  the  discretion  of  the  court  to  allow  a  witness  to  be  re- 
called for  further  cross-examination,  for  the  purpose  of  laying  a 


227  III.  149,  81  N.  E.  21,  afHrming 
128  111.  App.  245. 

Iowa.  —  Fowler  v.  Strawberry 
Hill,  74  Iowa  644,  38  N.  W.  521; 
Chapman  v.  James,  96  Iowa  233,  64 
N.  W.  795- 

Michigan.  —  People  v.  Hossler,  135 
Mich.   384,   97  N.   W.   754. 

Minnesota.  —  Cummings  v.  Taylor, 
24  Minn.  429. 

New  Jersey.  —  Sperbeck  v.  Cam- 
den &  S.  R.  Co.,  64  Atl.  IC12. 

North  Carolina.  —  State  v.  Hop- 
piss,  27  N.  C.  (5  Ired.  L.)  406. 

Oregon.  —  State  v.  Robinson,  32 
Or.  43,  48   Pac.   357. 

Explanation  of  Previous  Cross- 
Examination    Allowed Nichols    v. 

New  Britain,  yj  Conn.  695,  60  Atl. 
655. 

Further  Cross-Examination  on 
Matter  Already  Brought  Out  Prop- 
erly Refused.  —  Chicago  &  A.  R. 
Co.  V.  Eaton,  194  111.  441,  62  N.  E. 
784,  affirming  96  111.  App.  570. 

Cross-Examination     Closed     With 

Notice After  cross-examination 

has  been  closed  with  notice  to  cross- 
examiner  there  is  no  error  in  re- 
fusing to  require  production  of  wit- 
ness for  further  cross-examination. 
Simonds  Roll.-Mach.  Co.  v.  Hathorn 
Mfg.  Co.,  83  Fed.  490. 

Where  Cross-Examination  Is  Er- 
roneously Forbidden  by  the  Court 
who  thereafter  admits  his  error,  the 
party  who  called  the  witness  should 
be  required  to  restore  him  for  fur- 
ther cross-exammation.  Perry  v. 
Jefferies,  61  S.  C.  292,  39  S.  E.  515. 

80.    Where  a  witness  is  examined 
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and  cross-examined,  and  the  party 
calling  him  calls  and  examines  an- 
other witness  who  gives  an  ac- 
count of  the  same  transaction  as  de- 
tailed by  the  first  witness,  but  dif- 
fering somewhat  from  the  latter's 
relation,  this  does  not  give  the  op- 
posing party  a  right  to  recall  the 
first  witness  for  further  cross-ex- 
amination. People  V.  Parton,  49 
Cal.  632. 

Proper  Course  Where  New  Matter 
Is  Sought  To  Be  Brought  Out, 
Where  a  state's  witness  has  been 
examined  and  cross-examined,  and 
impeached  by  other  evidence,  the  de- 
fendant cannot  call  the  witness  to 
prove  by  him  original  defensive  facts 
without  vouching  for  him  as  a  wit- 
ness. The  proper  course  is  to  put 
the  witness  on  the  stand  as  any 
other  witness  testifying  originally  in 
his  behalf.  Williams  v.  State,  48 
Tex.  Crim.  325,  87  S.  W.  IIS5-  See 
also   People  v.   Parton,  49  Cal.  632. 

81.  Hoover  v.  State,  161  Ind.  348, 
68  N.  E.  591 ;  Knight  v.  Cunning- 
ham, 6  Hun  (N.  Y.)    100. 

82.  Hall  z:  State,  51  Ala.  9. 

83.  Thomas  v.  State,  100  Ala.  53, 
14  So.  621 ;  State  v.  Kennade,  121 
Mo.  405,  26  S.  W.  347;  State  v. 
Lewis,  56  Kan.  374,  43  Pac.  265; 
State  V.  Johnson,  72  Iowa  393,  34  N. 
W.  177;  Stout  V.  Com.,  29  Ky.  L. 
Rep.  627,  94  S.  W.  15. 

"  Where  a  defendant  on  trial  for 
a  criminal  offense  introduces  himself 
as  a  witness,  he  thereby  offers  to 
reveal  all  he  knows  material  to  the 
cause.     He  swears  to  tell  the  whole 
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foundation  for  his  impeachment.^*  And  when  he  has  been  so  re- 
called, it  is  error  to  rule  out  the  impeaching  evidence  on  the  ground 
that  the  party  had  made  the  witness  his  own  by  recalling  him.^^ 

(B.)  Recalling  Accused  by  Prosecution.- — When  an  accused  in  a 
criminal  case  takes  the  stand  in  his  own  behalf  he  becomes  a  wit- 
ness, like  other  witnesses,  subject  to  all  the  rules  of  evidence. 
After  he  has  testified  in  his  own  behalf  and  has  been  fully  cross- 
examined  by  the  state  and  excused  from  the  witness  stand,  the  state 
may  be  allowed  in  the  discretion  of  the  court  to  recall  and  re- 
examine him  for  the  purpose  of  laying  a  predicate  for  his  impeach- 
ment.*® 

b.  Recross-Bxalmination. —  (1.)  In  General. —  Where  on  the  redi- 
rect examination  of  a  witness  new  matter  is  elicited  which  is  neither 
explanatory  of  the  direct  examination,  nor  in  rebuttal  of  the  cross- 
examination,  the  opposite  party  has  a  right  to  a  recross-examina- 
tion  as  to  such  matter.*'^  On  the  other  hand,  if  no  new  matter  has 
been  brought  out  on  redirect  examination,  recross-examination  rests 
entirely  in  the  discretion  of  the  trial  court.** 


truth.  H'c  voluntarily  removes  the 
constitutional  safeguard  which  would 
protect  him  from  self  crimination, 
so  far  as  concerns  the  crime  for 
which  he  is  being  tried,  and  becomes 
as  any  other  witness,  and  compel- 
lable to  disclose  all  he  knows, 
whether  for  or  against  him." 
Thomas  v.  State,  lOO  Ala.  53,  14  So. 
621.  And  see  cases  cited  in  next 
following  note  86  (Recalling  Ac- 
cused by  Prosecution). 

84.  Perkins  v.  State,  78  Wis. 
551,  47  N.  W.  827;  People  v.  Thiede, 
II  Utah  241,  39  Pac.  837;  Vann  v. 
State,  140  Ala.  122,  27  So.  158; 
Crawleigh  v.  Galveston,  etc.  R.  Co., 
28  Tex.  Civ.  App.  260,  67  S.  W. 
140;  Savage  v.  Bowen,  103  Va.  540, 
49  S.  E.  668.  See  also  State  v.  Win- 
ter, 72  Iowa  627,  34  N.  W.  475. 

Where  a  Party  Has  Been  Warned 
at  the  time  of  the  original  cross- 
examination  to  lay  the  foundation, 
he  will  be  refused  the  privilege  of 
recalling  for  that  purpose.  Huff  v. 
Latimer,  33  S.  C.  2S5.  11  S.  E.  758. 

85.  Perkins  v.  State,  78  Wis.  55i, 
47   N.  W.  827. 

86.  Alabama.  —  Dudley  z>.  State, 
121  Ala.  4,  25  So.  742;  Thomas  v. 
State,   100  Ala.  53,   14  So.  621. 

Kansas.  —  State  v.  Home,  9  Kan. 
.119. 

Kentucky.  —  Abbott  v.  Com.,  23 
Ky.  L.    Rep.    226,   62    S.    W.    715; 


Stout  V.  Com.,  29  Ky.  L.  Rep.  627. 
94  S.  W.  15. 

Louisiana.  —  State  v.  Walsh,  44 
La.  Ann.  1122,  11  So.  811;  State  v. 
Favre,  51  La.  Ann.  434,  25  So.  93. 

Texas.  —  Hays  v.  State,  51  Tex. 
Crim.  Ill,  100  S.  W.  926;  Clay  v. 
State,  40  Tex.  Crim.  593,  51  S.  W. 
370. 

Court  may  recall  an  accused  after 
his  examination  in  his  own  behalf, 
for  the  purpose  of  laying  a  founda- 
tion for  an  impeachment  by  another 
witness.  Chapman  v.  State  (Tex. 
Crim.),  30  S.  W.  225. 

87.  Wood  V.  McGuire,  17  Ga. 
303;  State  V.  Haab,  105  La.  230,  29 
So.  725;  State  V.  Wolfley,  75  Kan. 
406,  89  Pac.  1046,  93  Pac.  2>?>7<  n  L. 
R.  A.  (N.  S.)  87.  See  also  Thorn- 
ton's Exrs.  V.  Thornton's  Heirs,  39 
Vt.   122. 

88.  Kansas.  — Si?i\c  v.  Wolfly,  75 
Kan.  406,  89  Pac.  1046,  93  Pac.  Z2,7< 
II  L.  R;  A.   (N.  S.)   87. 

Kentucky.  —  Stout  v.  Com.,  29  Ky. 
L.  Rep.  627,  94  S.  W.  IS. 

Louisiana.  —  State  v.  Turner,  25 
La.  Ann.  573 ;  State  v.  Haab,  105  La. 
230,  29  So.  725. 

Nc-zc  Jersey.  —  Sperbeck  v.  Cam- 
den &  S.  R.  Co.,  64  Atl.  1012. 

North  Carolina.  —  State  v.  Hop- 
piss,  27  N.  C.   (5  I  red.  L.)  406. 

Texas.  —  Presidio  County  ?/. 
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(2.)  Limitations  of  Recross-Examination.  —  Where  a  witness  has 
been  recalled  and  re-examined,  the  recross-examination  is  generally 
said  to  be  limited  to  the  matter  on  which  he  has  been  re-examined.^® 
Especially  will  a  cross-examiner  be  precluded  from  going  outside 
of  matters  brought  out  on  redirect  examination  where  he  had  an 
ample  opportunity  to  cross-examine  as  to  the  fact  sought  to  be 
brought  out  on  the  original  cross-examination.®'* 

IX.  PRIVILEGE. 

,1.  Of  Refusing  To  Produce  Evidence  or  Testify.  —  A.  Disclosure 
OF  Private;  Affairs.  —  a.  Generally.  —  It  is  of  course  a  universal 
general  rule  that  a  witness  cannot  refuse  to  give  evidence  on  the 
ground  that  it  will  result  in  disclosing  his  private  affairs,  yet  in 
some  classes  of  cases  the  court  in  the  exercise  of  its  discretion  will 
sustain  such  an  objection.^^ 

b.  Religions  Beliefs  and  Opinions.  —  Subject  to  the  right  to  in- 
quire into  a  witness'  religious  belief  for  the  purpose  of  determining 
his  competency"-  and  the  form  of  oath  most  binding  upon  his  con- 
science®^ he  is  privileged  against  testifying  as  to  his  peculiar  theo- 
logical beliefs  and  opinions.®*     At  least  the  court  will  not  ordinarily 


Clarke,  38  Tex.  Civ.  App.  320,  85  S. 
W.  475. 

Vermont.  —  Thornton's  Exrs.  v. 
Thornton's  Heirs,  39  Vt.  122. 

Virginia.  —  Atlantic,  etc.  R.  Co.  v. 
Reiger,  95  Va.  418,  28  S.  E.  590. 

No  Error  in  Stopping  Examina- 
tion  Where  the  court  after  per- 
mitting recross-examination  to  com- 
mence interrupted  counsel  as  he  was 
about  to  ask  a  question  and  stopped 
the  examination  without  knowing 
what  the  question  was,  there  was 
held  to  be  no  error.  Atlantic,  etc. 
R.  Co.  V.  Reiger,  95  Va.  418,  28  S. 
E.   =^90. 

Immaterial  That  Question  Was 
Germane  to  Prior  Cross-Examina- 
tion It  is  immaterial  that  a  ques- 
tion excluded  on  recross-examina- 
tion was  germane  to  a  prior  cross- 
examination,  if  not  germane  to  the 
re-direct  examination.  Hamilton  v. 
Smith,  74  Conn.  374,  50  Atl.  884. 

89.  Connecticut.  —  Mechanics' 
Bank  v.  Woodward,  72i  Conn.  470, 
47  Atl.  762;  Hamilton  v.  Hamilton, 
74  Conn.  374.  50  Atl.  884. 

Iowa. —  Stutsman  v.  Sharpless, 
125  Iowa  335,  loi  N.  W.  105. 

Kansas.  —  State  v.  Wolfley,  75 
Kan.  406,  89  Pac.  1046,  93  Pac.  337, 
II  L.  R.  A.   (N.  S.)  87. 
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Louisiana.  —  State  v.  Southern,  48 
La.  Ann.  628,  19  So.  668;  State  v. 
Heidelberg,   120  La.  300,  45  So.  256. 

Massachusetts.  —  See  also  Com.  v. 
Hudson,  II   Gray  64. 

Minnesota.  —  Butler  v.  Bohn,  31 
Minn.  325,   17  N.  W.  862. 

Missouri.  —  State  v.  Pyscher,  179 
Mo.  140.  77  S.  W.  836. 

Oregon.  —  State  v.  Doris,  94  Pac. 
44. 

Vermont.  —  Thornton's  Exrs.  v. 
Thornton's  Heirs,  39  Vt.   122. 

90.  Butler  v.  Bohn,  31  Minn.  325, 
17  N.  W.  862;  Mechanics'  Bank  v. 
Woodward,  73  Conn.  470,  47  Atl. 
762. 

91.  See  discussion  following. 
Disclosure    of    Contents    of    Will. 

On  a  petition  by  a  son  for  the  ap- 
pointment of  a  guardian  for  his 
mother,  the  court  may  properly 
refuse  to  compel  her  to  disclose  the 
contents  of  her  will.  Alvord  v.  Al- 
vord,  109  Iowa  113,  80  N.  W.  306. 

92.  See  articles  "  Atheist,"  Vol. 
II;  "Competency,"  Vol.  HI; 
"Voir  DirE,"   Vol.   XIII. 

93.  See  infra,  VH,  3. 

94.  See  the  following  cases: 
Darby  v.  Ousley,  i  H.  &  N.  i,  25 
L.  J.,  Ex.  227,  2  Jur.  (N.  S.)  497; 
Searcy   v.    Miller.    56    Iowa   613,    10 
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or  in  the  absence  of  unusual  circumstances  permit  such  an  exam- 
ination.®^ 

c.  Business  and  Trade  Secrets.  —  While  a  party  or  witness  has 
no  absolute  privilege  against  disclosure  of  his  business  or  trade 
secrets,"®  the  court  may  in  its  discretion  protect  him  from  an  exam- 
ination into  or  discovery  of  such  matters  when  it  is  not  absolutely 
necessary  and  would  be  prejudicial  to.  his  interests,"'  as  where  it 
would  compel  him  to  divulge  a  secret  machine,"^  formula  or  proc- 
ess,"" or  the  names  of  his  customers/  And  to  avoid  injury  from 
the  disclosure  the  evidence  may  be  taken  in  camera.^ 

B.  Facts  Causing  Civii,  Liabiuty  or  Pe;cuniary  Loss.  —  a. 
Civil  Liability.  —  A  witness  cannot  lawfully  refuse   to   answer  a 


N.  W.  912 ;  Dedric  v.  Hopson,  62 
Iowa  562,  17  N.  W.  772;  Com.  v. 
Smith,  2  Gray  516,  61  Am.  Dec.  478; 
Com.  V.  Burke,  16  Gray  33;  Com.  v. 
Batchelder,  Thach.  Crim.  Cas. 
(Mass.)    197. 

95.  Free  v.  Buckingham,  59  N. 
H.  219. 

96.  England.  —  Tetley  v.  Easton, 
18  C.  B.  643,  2.S  L.  J.  C.  P.  293; 
British  Empire  S.  S.  Co.  v.  Somes, 
3  Kay  &  J.  433.  26  L.  J.,  Ch.  759,  3 
Jur.  (N.  S.)  883;  The  Don  Fran- 
cisco, 31  L.  J.  Adm.  205,  6  L.  T. 
133 ;  Howe  v.  McKernan,  30  Beav. 
547;  Renard  v.  Levinstein.  10  L.  T. 
94;  Saccharin  Co.  v.  Chemicals  & 
D.   Co.    (1900),  2  Ch.   557. 

United  States.  —  Johnson  Steel  St. 
R.   Co.  V.   North   Branch   Steel   Co., 

48  Fed.   191. 

Nezi'  York.  —  Burnett  v.  Phalon. 
II  Abb.  Pr.  157,  19  How.  Pr.  530. 
See  Ashworth  v.  Roberts,  60  L.  J., 
Ch.  27,  45  Ch.  Div.  623,  63  _L.  T. 
160.  But  see  Herreshoff  v.  Knietsch, 
127  Fed.  492. 

Fraudulent  TIse  Of The  privi- 
lege will  be  denied  where  it  is  ap- 
parent that  it  is  being  used  as  a 
cloak  to  cover  an  invasion  of  an- 
other's   rights.     Dobson    z'.    Graham, 

49  Fed.  17. 

Partial     Disclosure A     witness 

who  makes  a  partial  disclosure  of  an 
alleged  trade  secret  cannot  on  cross- 
examination  claim  privilege.  Nichols 
V.  Harris,  18  Fed.  Cas.  No.  10,243. 
See  infra.  IX.  H,  c.    (4.),   (D.). 

Before    Master    in    Chancery It 

is  the  right  of  a  witness  apprehen- 
sive that  some  wrong  will  be  done 
to  his  personal  or  property  rights, 
to  refuse  to  answer  questions  before 


a  master  in  chancery  until  the  mat- 
ter has  been  determined  by  the 
court.  Fahrney  &  Sons  Co.  v.  Ru- 
miner,  1^,3  Fed.  735.  82  C.  C.  A.  621. 

97.  See  Robinson  v.  Philadelphia 
&  R.  Co..  28  Fed.  340;  Gorham  Mig. 
Co.  V.  Emery  D.  G.  Co.,  92  Fed.  774 ; 
Taylor  Iron  &  Steel  Co.  v.  Nich- 
ols, 70  N.  J.  Eq.  541,  61  Atl.  946; 
Sterling  Varnish  Co.  v.  Macon,  217 
Pa.  St.  7.  66  Atl.  78. 

Books Examination  may  be  re- 
fused. Shelling  v.  Farmer,  i  Stra. 
(Eng.)  646.  See  infra,  IX,  i,  H, 
a,   (10.). 

98.  Dobson  v.  Graham,  49  Fed.  17. 

99.  Badische  A.  &  S.  V.  Fabrik, 
L.  R.  24  Ch.  Div.  (Eng.)  156;  Star 
Kidney  P.  Co.  v.  Greenwood,  3  Ont. 
280;  Tetlow  V.  Savournin,  15  Phila. 
(Pa.)  170;  Moxie  Nerve-Food  Co. 
V.  Beach,  35  Fed.  465 ;  Herreshoff  v. 
Knietsch,  127  Fed.  492.  See  Ash- 
worth V.  Roberts.  60  L.  J..  Ch.  27, 
45  Ch.  Div.  623,  63  L.  T.  160.  But 
see  Renard  z:  Levinstein,  10  L.  T. 
94;  Saccharin  Co.  v.  Chemicals  & 
D.  Co.,   (1900)   2  Ch.   (Eng.)   557. 

1.  Carver  v.  Pinto  Lette,  41  L. 
J.,  Ch.  92,  7  Ch.  90,  25  L.  T.  722; 
Heugh  V.  Garrett.  44  L.  J.  Ch.  305, 
32  L.  T.  45.  But  see  Howe  v.  Mc- 
Kernan, 30  Beav.  (Eng.)  547;  Ash- 
worth V.  Roberts,  60  L-  J..  Ch.  27, 
45   Ch.   Div.   623,   63   L.   T.    160.  _ 

But  a  disclosure,  by  an  alleged  in- 
fringer, of  the  names  and  addresses 
of  his  customers  is  not  privileged 
merely  because  they  may  be  thereby 
subjected  to  a  suit.  Tetley  v.  East- 
on, 18  C.  B.  (Eng.)  643,  25  L.  J.. 
C.   P.  293. 

2.  Badische  A.  &  S.  V.  Fabrik, 
L.  R.  24  Ch.  Div.  (Eng.)   156;  Tay- 

Vol.  ZIV 


634 


WITNESSES. 


question  solely  because  his  answer  may  tend  to  subject  him  to  a 
civil  suit  or  liability ;  the  privilege  against  self-incrimination  has  no 
application  to  such  a  case,^ 

b.  Pecuniary  Loss.  —  A  witness  may  be  called  and  examined  in 
a  matter  pertinent  to  the  issue,  where  his  answers  will  not  expose 
him  to  criminal  prosecution  or  tend  to  subject  him  to  a  penalty  or 
forfeiture,  although  it  may  adversely  affect  his  pecuniary  interest.* 


lor  Iron  &  Steel  Co.  v.  Nichols  (N. 
J.),  69  Atl.  186.  See  Stone  v.  Gras- 
selli  Chem.  Co.,  65  N.  J.  Eq.  756, 
55  Atl.  736,  103  Am.  St.  Rep.  794, 
63  L.  R.  A.  344- 
3.    England.  —  Doe  v.  Date,  3  Ad. 

6  El.  609,  43  E.  C.  L.  889. 
United    States.  — In    re    Cliffe,    97 

Fed.  540;    In    re   Danforth,    6    Fed. 
Cas.  No.  3,566. 
Alabama.  —  Alexander     v.     Knox, 

7  Ala.  503. 

Delaware.  —  Knowles  v.  Knowles, 
2  Houst.  133. 

Illinois.  —  Brooks  v.  INIcKinney,  5 
111.  309. 

Kentucky.  —  Gorham  v.  Carroll,  3 
Litt.  221;  Black  v.  Crouch,  3  Litt. 
226;  Com.  V.  Thruston,  7  J.  J. 
Marsh.  62. 

Louisiana.  —  Planter  s'  Bank  v. 
George,  6  Mart.  (O.  S.)  670,  12  Am. 
Dec.  487. 

Maryland.  —  Taney  v.  Kemp,  4 
Har.  &  J.  348,  7  Am.  Dec.  673 ;  Hays 
V.   Richardson,    i    Gill   &  J.   366. 

Massachusetts.  —  Bull  v.  Loveland, 
10   Pick.    9. 

Mississippi.  —  Judge  of  Probate  v. 
Green,  i   How.  146. 

Missouri. — Ex  parte  Munford,  57 
Mo.  603. 

New  Hampshire.  —  Copp  v.  Up- 
ham,  3  N.  H.   159. 

Neiv  York.  —  In  re  Kip,  i  Paige 
601 ;  Stewart  v.  Turner,  3  Edw.  Ch. 
458;  Taylor  v.  Jennings,  7  Rob.  581. 

North  Carolina.  —  Jones  v.  Lan- 
ier, 13  N.  C.  480. 

Ohio.  —  Cox's  Admrs.  v.  Hill,  3 
Ohio  411. 

Pennsylvania.  —  Baird  v.  Cochran, 
4  Serg.  &  R.  397. 

South  Carolina.  —  Hawkins  v. 
Sumter,  4  Desaus,   103,  446. 

Tennessee.  —  Zollicofifer  v.  T  u  r- 
ney,  6  Yerg.  297.  See,  however,  In 
re  Bell,  i  Browne  376. 


Vermont.  —  Stevens  v.  Whitcomb, 
16  Vt.  121. 

"  In  England  tliis  subject  under- 
went much  discussion  pending  the 
impeachment  against  Lord  Melville 
in  1806,  upon  which  occasion  the 
question  was  put  to  the  judges  by 
the  House  of  Lords.  The  question 
was  presented  in  two  or  three  dif- 
ferent forms,  slightly  varying  in 
terms,  but  it  was  substantially  the 
same  in  each.  Eight  judges  and 
the  chancellor  were  of  opinion  that 
the  witness  was  bound  to  answer  a 
question,  although  his  answer  might 
render  him  liable  to  a  civil  action; 
the  other  four  judges  expressed  a 
contrary  opinion.  In  order  to  re- 
move the  doubts,  which  such  a  dif- 
ference of  opinion  among  eminent 
judges  implied,  an  act  was  passed, 
46  Geo.  Ill,  c.  27,  declaring  that  a 
witness  cannot  by  law  refuse  to  an- 
swer a  question  relevant  to  the  mat- 
ter in  issue,  the  answering  of  which 
has  no  tendency  to  accuse  himself, 
or  to  expose  him  to  a  penalty  or 
forfeiture  of  any  nature  whatsoever, 
by  reason  onl}^  or  on  the  sole 
ground,  that  the  answering  of  such 
question  may  establish  or  tend  to 
establish  that  he  owes  a  debt  or  is 
otherwise  subject  to  a  civil  suit." 
Shaw,  C.  J.,  in  Bull  v.  Loveland,  10 
Pick.  (Mass.)  9.  See  also  Pye  v. 
Butterfield,  5  B.  &  S.  829,  117  E.  C. 
L.  828. 

4.  /^/a&flKia.  — Planters  &  Mer- 
chants Bank  v.  Willis,  5  Ala.  770 
(surety  is  not  privileged)  ;  Garey  v. 
Frost,  5  Ala.  636   (same). 

Illinois.  —  Brooks  v.  McKinney,  5 
111.  309. 

Kentucky.  —  Robinson  v.  Neal,  5 
T.  B.  Mon.  212;  Gorham  v.  Carrol, 
3  Litt.  221. 

Maine.  — Lowney  v.  Perham,  20 
Me.  235. 

Maryland.  —  Naylor  v.   Simmes,  4 
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There  are,  however,  some  early  cases  which  hold  to  the  contrary.^ 
C.  Facts  Tending  To  Degrade:  or  Disgrace  Witness.  —  a. 
Material  to  Issue.  —  A  witness  cannot  lawfully  refuse  to  testify  to 
facts  material  to  the  issue  because  his  testimony  may  have  a  direct 
tendency  to  disgrace  or  degrade  him.^     The  refusal  of  a  witness  to 


Gill  &  J.  273;  City  Bank  of  Balti- 
more z'.  Bateman,  7  Har.  &  J.  104. 

Massaclnisctts.  —  Bull  v.  Love- 
land,  10  Pick.  9  (witness  compelled 
to  produce  promissory  note,  al- 
though it  would  show  his  liability)  ; 
Devoll  V.   Brownell,  5   Pick.  448. 

North  Carolina.  —  Harper  v.  Bur- 
row, 28  N.  C.    (6  Ired.  L.)   30. 

Ohio.  —  Ex  parte  Jennings,  60 
Ohio  St.  319,  54  N.  E.  262. 

Pennsylvania.  —  Baird  z>.  Cochran, 
4  Serg.  &  R.  397  (answer  would 
show  a  debt)  ;  Ralph  v.  Brown,  3 
Watts  &  S.  395- 

South  Carolina.  —  Miller  v.  Crey- 
on,  2  Brev.  108. 

Tennessee.  —  Zollicoffer  v.  T  u  r- 
ney,  6  Yerg.  297. 

Vermont.  —  Ward  v.  Sharp,  15 
Vt.   115. 

See  article  "Transactions  With 
Deceased  Persons,"  Vol.  XII. 

5.  Starr  v.  Tracy,  2  Root 
(Conn.)  528  ("a  witness  may  not 
deprive  a  party  of  his  testimony  by 
any  voluntary  interest  he  may  take 
upon  himself,  as  by  wagering,  etc., 
but  a  witness  is  not  obliged  to 
disclose  what  will  make  against 
him");  Simons  z'.  Payne,  2  Root 
(Conn.)  406;  Gee  v.  Warwick,  3  N. 
C.  (2  Hayw.)  358;  Carne  v.  Mc- 
Lane,  i  Cranch  C.  C.  351,  5  Fed. 
Cas.  No.  2.416;  Pritchard  v.  George- 
town, 2  Cranch  C.  C.  191,  19  Fed. 
Cas.  No.  11,437;  Bank  of  the  United 
States  V.  Washington,  3  Cranch  C. 
C.  295,  2  Fed.  Cas.  No.  940;  Holmes 
V.  Holloman,  12  Mo.  535.  But  a 
witness  whose  interest  arose  by  his 
own  voluntary  act  for  the  purpose 
of  shielding  one  of  the  parties  was 
not  privileged.  Phelps  v.  Riley,  3 
Conn.  266. 

6.  England.  —  Chetwynd  v.  Lin- 
don,  2  Ves.  Sr.  450,  28  Eng.  Reprint 
288;  Franco  v.  Bolton,  3  Ves.  Jr. 
368,  30  Eng.   Reprint   1058. 

United  States.  —  Brown  z>.  Walk- 
er, 161  U.  S.  591. 
Alabama.  —  Hall  v.  State,  40  Ala. 


698;.  Ex  parte  Boscowitz,  84  Ala. 
463,  4  So.  279,  5  Am.  St.  Rep.  384. 

California.  —  Clark  v.  Reese,  35 
Cal.  89. 

Connecticut.  —  Skinner  v.  Judson, 
8  Conn.  528,  21  Am.  Dec.  691. 

Delazi'are.  —  Knowles  v.  Knowles, 
2  Houst.   133. 

Illinois. — Weldon  v.  Burch,  12 
111.  374;  Waters  v.  West  Chicago 
St.  R.  Co.,   loi   111.  App.  265.  _ 

Indian  Territory.  —  Oxier  v. 
United  States,  i  Ind.  Ter.  85,  38  S. 

W.  331. 

Kentucky.  —  McCampbell  v.  Mc- 
Campbell,  '103  Ky.  745,  46  S.  W.  18. 

Maine.  —  Foss  v.  Haynes,  31  Me. 
81. 

Michigan.  —  Jennings  v.  Prentice, 
39  Mich.  421  (witness  was  asked  if, 
when  an  assignment  to  him  was 
made,  he  was  not  wholly  irrespon- 
sible; material  for  purpose  of  show- 
ing an  intended  fraud  on  creditors). 

Mississippi.  —  Watts  v.  Smith,  2 
Cushm.   77. 

Montana.  —  State  v.  Rogers,  31 
Mont.  I.  77  Pac.  293  (under  Code 
Civ.  Proc,  §  3401). 

Nezv  York.  —  Attwood  v.  Coe,  4 
Sandf.  Ch.  412;  Lohman  v.  People, 
I  N.  Y.  379,  49  Am.  Dec.  340;  Tay- 
lor V.  Jennings,  7  Robt.  581. 

North  Carolina.  —  Lassiter  v. 
Phillips,  70  N.  C.  462  (compelled  to 
answer  whether  he  had  consulted  a 
spiritualist,  although  answer  would 
hold  him  up  to  ridicule). 

Pennsylvania. — In  re  Doran,  2 
Pars.  Eq.  Cas.  467. 

Utah.  —  Conway  v.  Clinton,  i 
Utah  215. 

West  Virginia.  —  State  v.  Hill,  52 
W.  Va.  296,  43  S.  E.  160. 

Reasons     for     Rule "A     party 

ought  not  to  be  deprived  of  the  ben- 
efit of  testimony  material  to  the  is- 
sue in  the  case,  nor  ought  the  course 
of  public  justice  to  be  defeated 
merely  because  a  witness  may  sub- 
ject himself  to  disgrace  or  reproach. 
The   privilege   of  the  witness  ought 
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testify  to  material  facts  upon  such  ground  justifies  inferences  un- 
favorable to  his  testimony  by  a  jury.''  In  some  early  cases,  how- 
ever, the  rule  was  broadly  stated  that  the  tendency  to  degrade  or 
disgrace  the  witness  was  ground  for  a  claim  of  privilege.^  Others 
held  the  exclusion  of  the  evidence  a  matter  resting  in  the  court's 
discretion.^  In  one  state  privilege  is  apparently  extended  by 
statute.i° 

b.  Facts  Immaterial  to  Issue.  —  A  witness  has  the  privilege  of 
declining  to  answer  questions  irrelevant  and  collateral  to  the  main 
issue^^   or   merely   affecting  his   credibility  when   the  answer   will 


not  to  be  considered  as  superior  to 
the  rights  of  individuals,  or  the  de- 
mands of  public  justice.  He  js  re- 
quired to  speak  of  a  transaction  in 
which  he  voluntarily  participated. 
If  he  sustains  a  loss  of  reputation  in 
consequence  of  his  disclosures,  it  is 
but  the  result  of  his  own  wrong." 
Weldon  v.  Burch,   12  111.  374- 

Fraud The    fact    that   discovery 

may  show  the  witness  guilty  of 
fraud  not  constituting  a  crime,  forms 
no  ground  of  privilege.  Skinner  v. 
Judson,  8  Conn.  528,  21  Am.  Dec. 
691 ;  Attwood  V.  Coe,  4  Sandf.  Ch. 
(N.  Y.)  412;  Frothingham  v.  Broad- 
way, etc.  R.  Co.,  9  N.  Y.  Civ.  Proc. 
304;  Bennet  v.  IMusgrove,  2  Ves.  Sr. 
51,  28  Eng.  Reprint  34;  Chetwynd 
V.  Lindon,  2  Ves.  Sr.  450,  28  Eng. 
Reprint  288;  Bicknell  v.  Gough,  3 
Ark.  558,  26  Eng.  Reprint  1121. 

7.  Clementine  v.  State,  14  Mo. 
112. 

See  infra,  IX,  i,  H.  d. 

8.  Vaughn  v.  Perrine,  3  N.  J.  L. 
728,  4  Am.  Dec.  411.  And  see  Peo- 
ple V.  Mather,  4  Wend.  (N.  Y.)  229. 
21  Am.  Dec.  122,  and  dissent  by 
Field.  Jr.,  in  Brown  v.  Walker.  161 
U.  S.  591.  See  also  United  States 
r.  Craig,  4  Wash.  C.  C.  729.  25  Fed. 
Cas.  No.  14.883;  United  States  v. 
Dickinson,  2  McLean  325.  25  Fed. 
Cas.  No.  14,958;  Gravett  v.  State, 
74  Ga.  191. 

9.  In  State  v.  Bilansky,  3  Minn. 
169,  the  court  said:  "From  a  care- 
ful examination  of  the  authorities 
that  have  been  cited,  and  such  oth- 
ers as  I  have  had  access  to.  I  am 
quite  clear  that  no  absolute  rule  can 
be  collected  from  them  which  will 
govern  the  admission  or  rejection  of 
testimony  of  this  character,  and 
that  the  power  over  it  must  rest  in 


the  sound  discretion  of  the  court, 
the  exercise  of  which  will  not  be 
disturbed,  except  in  cases  of  clear 
abuse."  See  also  Warren  v.  Com., 
99  Ky.  370,  35  S.  W.  1028;  Ring 
V.  Jamison,  2  Mo.  App.  584. 

10.  Iowa  Statute —  In  Iowa  it  is 
provided  by  statute  (Rev.  Stat.  §§ 
3988,  3989)  that  "  when  the  matter 
sought  to  be  elicited  would  tend  to 
render  him  criminally  liable,  or  to 
expose  him  to  public  ignominy,  he 
is  not  compelled  to  answer."  The 
term  "  public  ignominy "  has  been 
interpreted  to  mean  public  disgrace 
or  dishonor.  Accordingly  it  is  held 
that  a  witness  need  not  answer  a 
question  tending  to  show  that  prior 
to  her  seduction  by  the  defendant 
she  had  had  illicit  intercourse  with 
other  men.  Brown  v.  Kingsley,  38 
Iowa  220.  It  is  intimated  in  this 
case  that  the  holding  might  be  dif- 
ferent in  cases  where  previous  chaste 
character  is  an  essential  ingredient 
of  the  offense. 

11.  United  States.  —  In  re  Lewis, 
39  How.  Pr.  155,  15  Fed.  Cas.  No. 
8,312;   Brown  v.  Walker,   161   U.  S. 

591- 

Delaware.  —  Knowles  v.  Knowles, 
2    H'oust.    133. 

Indian  Territory.  —  O  x  i  e  r  v. 
United  States,  i  Ind.  Ter.  85,  38 
S.  W.  331- 

Maryland.  —  Merluzzi  z'.  Gleeson, 
59   Md.  214. 

Montana.  —  State  v.  Rogers,  31 
Mont.  I,  77  Pac.  293  (under  Code 
Civ.    Proc.    §3401). 

Nezo  Jersey.  —  Vaughn  z'.  Perrine, 
31  N.  J.  L.  728,  4  Am.  Dec.  411  (in 
action  for  seduction,  plaintiff  may 
refuse  to  testify  as  to  intercourse 
with  other  men). 

Nczk'    York.  —  People     z'.     Brown. 
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tend  to  disgrace  or  degrade  him/=  though  it  has  apparently  been 
held  to  the  contrary.'^ 

D  Irrelevant  Evidence.  —  A  witness  cannot  properly  refuse 
to  answer  questions  or  produce  evidence  on  the  ground  that  the 
matter  called  for  is  irrelevant.^^  It  has,  however,  been  held  to  the 
contrary,^^  especially  where  the  statute  governing  the  duty  of  a 
witness  to  testifv  apparently  gives  him, the  nght^«  to  refuse  to  an- 


72  N  Y  571,  28  Am.  Rep.  183;  Peo- 
ple V.  Blakeley,  4  Park.  Crim.  176 
(witness  may  be  asked  if  he  has 
committed  aduUery  and  if  he  has 
had  a  venereal  disease;  if  collateral 
he  may  refuse  to  answer;  no  in- 
ference against  character  can  be 
drawn  from  refusal). 

Pennsylvania.  — In    re    Doran,     2 

Pars.    Eq.    Cas.    467-  ^ 

Texas.  — 0^rk  v.  Reese,  26  Tex. 
Civ.  App.  619,  64  S.  W.  783  (m 
breach  of  promise  suit  witness  can- 
not be  compelled  to  answer  as  to  her 
illicit  intercourse  with  others  before 
her  engagement  to  marry  defen- 
dant). 

Utah  —  Conway  v.  Clinton,  i  Utah 
215  (plaintiff  not  obliged  to  answer 
whether  she  had  been  convicted  ot 
keeping   a   house   of  prostitution). 

West  Virginia.  —  State  v.  Hill,  52 
W.  Va.  296,  43  S.  E.  160,  (question 
tending  to  show  that  witness  kept  a 
house  of  prostitution). 

Wisconsin.  — 'Emtxy  v.  State,  lOi 
Wis.  627,  78  N.  W.  14s;  Crawford 
V.  Christian,  loi  Wis.  51-  78  N.  W. 

406. 

There  Is  no  Error  in  Allowing  a 
Question  tending  to  disgrace  the  wit- 
ness to  be  asked.  It  is  then  time 
for  the  witness  to  assert  his  privi- 
lege. People  V.  Blakeley,  4  Park. 
Crim.  (N.  Y.)  176;  State  v.  Patter- 
son, 24  N.  C.  (2  Ired.  L.)  346,  38 
Am.  Dec.  699.  Compare  infra,  IX 
I,   H,  a,    (5).  ,       . 

The  legislature  can  compel  wit- 
nesses to  answer  questions,  the 
answers  to  which  may  not  show 
them  to  be  criminal,  but  may  involve 
them  in  shame  and  reproach.  Com. 
V.  Roberts,  Brightly  N.  P.  (Pa.) 
109  (compelled  to  testify  as  to  pur- 
chase of  lottery  tickets). 

The  Privilege  Is  Personal —  State 
V.  Hill,  52  W.  Va.  296.  43  S.  E.  160. 
See  infra,  IX,   i.  H,  c.    (1). 


12.  State  V.  Staples,  47  N.  H. 
113,  90  Am.  Dec.  565;  Lohman  v. 
People,  I  N.  Y.  379,  49  Am.  Dec. 
340.  Contra,  Rutherford  v.  Com., 
2   Met.    (Ky.)    387. 

A  witness  who  has  testified  on 
cross-examination  to  having  been 
discharged  from  police  force  for 
charges  made  against  him,  may  de- 
cline to  state  the  nature  of  the 
charges  where  his  testimony  in  chief 
related  merely  to  method  of  stop- 
ping a  car  on  a  grade.  Walters  v. 
Seattle  R.  &  S.  R.  Co.,  48  Wash. 
233,  93  Pac.  419. 

13.  State  V.  Davidson,  67  N.  C. 
-119;   Hall  V.   State,  40  Ala.  698. 

14.  England.  —  Ashton  v.  Ash- 
ton,  I  Vern.  165,  23  Eng.  Reprint 
390. 

United  States.  — 'VI sAktr's  Trial, 
23  How.  St.  Trial  1098;  Peoples' 
Bank  v.  Brown,  112  Fed.  652,  50  C. 
C.  A.  411. 

Georgia.  —  Williams   v.  Turner,   7 

Ga.  350.  ,.  ^        . 

Illinois.  —  Harding  v.  American 
Glucose  Co.,  182  111.  551,  55  N.  E. 
577,  74  Am.  St.  Rep.  189,  64  L.  R- 

A-  738.  ^,  ^r      ■         n 

Mau!£?.  — Bradley     v.     Veazie,     47 

Me.  85. 

Missouri.  —  Bx  parte  McKee,  18 
Mo.  599.  'But  see  Ex  parte  Krieger, 
7   Mo.  App.  367- 

15.  Ex  parte  Jennings,  60  Ohio 
St.  319.  54  N.  E.  262,  71  Am.  St 
Rep.  720  (during  taking  of  deposi- 
tion before  notary).  See  Ehrmann 
V.  Ehrmann,  65  L.  J.,  Ch.  88g, 
(1896)  2  Ch.  826,  75  L.  T.  243.  But 
see  DeCamp  v.  Archibald,  50  Ohio 
St.  618,  35  N.  E.  1056,  40  Am.  St. 
Rep.  692;  In  re  Rauh,  65  Ohio  St. 
128,  61   N.  E.  701. 

16.  Ex  parte  Zeehandelaar,  71 
Cal.  238,  12  Pac.  259-  See  also  In 
re  Rogers.  129  Cal.  468,  62  Pac.  47; 
People    V.    Glaze,    139    Cal.    IS4.    72 
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swer  irrelevant  questions.  The  privilege  against  giving  irrelevant 
evidence  tending  to  disgrace  the  witness  has  been  hereinbefore  dis- 
cussed.^'^ 

E.  Production  o^  Books  and  Documents.  —  a.  Generally. 
As  a  general  rule  a  third  party  cannot  refuse  to  produce  books  and 
documents  merely  on  the  ground  that  they  are  his  private  prop- 
erty," although  it  has  been  held  to  the  contrary.^^  The  right  of  a 
party  or  witness  to  refuse  to  produce  his  books  or  documents  on 
the  ground  of  privilege  against  self-crimination  is  discussed  else- 
where in  this  article.^*' 

b.  Documents  of  Title.  —  In  England  a  disinterested  witness  has 
a  quasi  privilege  against  the  compulsory  production  or  disclosure 
of  his  documents  of  title.  The  matter,  however,  is  one  which  ap- 
parently rests  to  a  considerable  extent  in  the  discretion  of  the 
court.^^ 

c.  Lienors  Privilege.  —  One  who  is  in  possession  of  a  document 
on  which  he  has  a  lien  may  be  compelled  to  produce  the  same  at 
the  instance  of  third  parties  for  evidentiary  purposes,^-  although 
he  cannot  be  required  to  surrender  possession  where  this  would 
defeat  his  lien.^^     But  a  disclosure  of  tlie  contents  of  the  document 


Pac.  965;  and  also  similar  statutes 
in  other  states. 

17.  See    infra,   IX,    i,    C. 

18.  England.  —  Aniey  v.  Long,  9 
East  473;  Geery  v.  Hopkins,  2  Ld. 
Raym.  851 ;  Doe  v.  Seaton,  2  Ad.  & 
El.  171,  29  E.  C.  L.  62;  Doe  v.  Date, 
3  Q.  B.  609,  6  Jur.  990. 

United  States.  — \Y  ertheim  v. 
Continental  R.  &  T.  Co..  15  Fed. 
716;  United  States  v.  Tilden,  10 
Ben.   566,   28   Eed.    Cas.    No.    16,522. 

Massachusetts.  —  Bull  .  v.  Love- 
land,  ID  Pick.  9;  Burnham  v.  IMor- 
rissey,  14  Gray  226,  240,  74  Am. 
Dec.   676. 

Pennsylvania.  —  Gray  v.  Pentland, 
2  Serg.  &  R.  23. 

South  Carolina.  —  Hawkins'  Exr. 
V.  Sumter,  4  Desaus.  Eq.  446. 

West  Virginia.  —  Moats  v.  Rymer, 
18  W.  Va.  642,  41   Am.  Rep.  703. 

Business  Secrets As  to  the  right 

of  a  party  to  refuse  to  allow  exami- 
nation of  his  books  because  it  would 
reveal  business  secrets,  see  supra, 
IX,   I,  A,  c. 

19.  Masters  v.  Marsh.  19  Neb. 
458.  27  N.  W.  438.  And  see  Goss 
Portg.  P.  Co.  V.  Scott,  89  Fed.  818; 
United  States  v.  Tilden,  10  Ben. 
566.  28  Fed.  Cas.  No.  16.522. 

20.  See  infra  IX,  1,  H,  a,  (10.). 
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21.  See  the  following  cases:  Doe 
V.  Langdon,  12  Q.  B.  711,  18  L. 
J.,  Q.  B.  17,  13  Jur.  96;  Mills  v. 
Oddy,  6  Car.  &  P.  728,  25  E.  C. 
L.  620;  Rex  V.  Hunter,  3  Car.  & 
P.  591,  14  E.  C.  L.  469;  Rob- 
erts V.  Simpson,  2  Stark.  203,  3  E. 
C.  L.  314;  Reed  V.  James,  i 
Stark.  132,  2  E.  C.  L.  326;  Cope- 
land  V.  WaUs,  I  Stark.  (Eng.)  96; 
IMiles  V.  Dawson,  i  Esp.  (Eng.) 
402. 

22.  Commerell  v.  Poynton,  i 
Swanst.  I,  36  Eng.  Reprint  273;  Hun- 
ter V.  Leathley,  10  B.  &  C.  858,  8 
L.  J.  (O.  S.)  K.  B.  274,  afHrmcd, 
5  M.  &  P.  457,  7  Bing.  517;  Thomp- 
son V.  Moselv.  5  Car.  &  P.  501,  24 
E.  C.  L.  428;  Ley  v.  Barlow,  5 
Railw.  Cas.  i,  5  D.  &  L.  375,  i 
Ex.  800,  17  L.  J.,  Ex.  los;  Dead- 
man  V.  Ewen.  27  U.  C.  Q.  B.  176; 
Marley  v.  Green,  11  Paige  (N.  Y.) 
240.   42   Am.    Dec.    112. 

23.  Morley  v.  Green,  11  Paige 
(N.  Y.)  240,  42  Am.  Dec.  112; 
Thompson  v.  Mosely,  5  Car.  &  P. 
501,  24  E.  C.  L.  428;  Ley  v.  Bar- 
low, 5  Railw.  Cas.  i,  5  D.  &  L.  375. 
I  Ex.  80D,  17  L.  J.,  Ex.  105.  See 
also  Mayne  v.  Hawkey,  3  Swanst. 
93,  36  Eng.  Reprint  786;  Deadman 
V.   Ewen,  27  U.   C.   Q.   B.    176.     But 
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cannot  be  compelled  where  such  action  would  in  effect  destroy  the 
value  of  the  lien."*  The  court  cannot  adjudicate  the  rights  of  the 
witness  to  the  document  in  a  suit  to  which  he  is  not  a  party.'^ 

F.  Privilege:  Against  Bodily  Exposure  or  Physical  Exam- 
ination. —  The  general  question  whether  a  pr.rty  is  privileged 
against  a  physical  examination  or  bodily  exposure'  at  the  instance 
of  the  adverse  party  is  discussed  elsewhere  in  this  work.^''  Whether 
such  proceeding  is  a  violation  of  the  privilege  against  self-crimina- 
tion will  be  treated  at  a  later  stage  of  this  article.^^ 

G.  Secrecy  oe  Ballot. — a.  Generally.  —  A  legally  qualified 
elector  cannot  be  compelled  to  divulge  how  he  voted.^^  The  priv- 
ilege, however,  does  not  extend  to  an  illegal  voter,^**  but  the  court 
must  decide  the  preliminary  question  of  illegality  before  compelling 


see  Bull  v.  Loveland,  lO  Pick. 
(Mass.)  g;  White  v.  Harlow,  5 
Gray  (Mass.)  463;  Doe  v.  Clifford, 
2  Car.  &  K.  448,  61  E.  C.  L.  447- 

24.  Davis  v.  Davis,  90  Fed.  791. 
In  this  case  the  witness  was  an  at- 
torney and  claimed  a  lien  as  such 
against  the  party  calling  him.  It 
was  held  that  since  the  value  of  the 
lien  depended  upon  the  power  of 
the  witness  to  withhold  the  papers 
from  use  as  evidence  he  could  not 
be  compelled  to  produce  them. 
Compare  Cobb  v.  Tirrell,  141  Mass. 
459.  5  N.  E.  828. 

25.  Morley  v.  Green,  11  Paige 
(N.  Y.)  240,  42  Am.  Dec.  112.  See 
also  Cobb  v.  Tirrell,  141  Mass.  459, 
5  N.  E.  828. 

26.  See  article  "  Physical  Ex- 
AMIN.\TI0N,"    Vol.    IX. 

27.  See. infra,  IX,  i,  H,  a,  (11), 
(D.) 

28.  Alabama.  —  Black  v.  Pate, 
130  Ala.  514,  30  So.  534. 

Arkansas.  —  Dixon  v.  Orr,  49  Ark. 
238,  4  S.  W.  774,  4  Am.  St.  Rep.  42. 

Illinois.  —  Eggers  v.  Fox,  177  111. 
185,  52  N.  E.  269;  Gill  V.  Shurtleff, 
183  111.  440,  56  N.  E.  164;  Sorensoii 
V.  Sorenson,  i8q  111.  179,  59  N.  E. 
555;  Welch  V.  Shumway,  232  111.  54, 
83  N._  E.  549. 

Indiana.  —  Pedigo  v.  Grimes,  113 
Ind.  148,  13  N.  E.  700  (not  when 
vote  is  lawful). 

Kentucky.  —  Com.  v.  Barry,  98 
Ky.  394,  33  S.  W.  400;  Tanks  v. 
Vincent.  106  Ky.  829,  51  S.  W.  622; 
Major  V.  Barker,  99  Ky.  305,  35  S. 
W.  543. 


Louisiana.  —  Tullos  v.  Lane,  45 
La.  Ann.  333,  12  So.  508. 

Michis.an.  —  Attorney-General  v. 
McQuade,  94  Mich.  439,  53  N.  W. 
944;  People  V.  Cicott,  16  Mich.  283, 
97  Am.  Dec.  141. 

Nevada.  — ■  Schneider  v.  Bray,  22 
Nev.  272,  39  Pac.  326. 

Neiv  York.  —  People  v.  Pease,  27 
N.  Y.  45.  See  People  v.  Thacher,  55 
N.  Y.  525,  535,  14  Am.  Rep.  312; 
People  ex  rel.  Deister  v.  Winter- 
mute,  122  App.  Div.  349,  106  N.  Y. 
Supp.  1076. 

Or^'gojf.  —  State  v.  Kraft,  18  Or. 
550,  23  Pac.  663. 

Pennsylvania.  —  In  re  Kneass.  2 
Pars.  Eq.  Cas.  553 ;  In  re  Orphans' 
Court,  I  Brewst.  67. 

South  Carolina.  —  See  Johnston  v. 
Corporation    of    Charleston,     i    Bay 

441. 

29.  Alabama.  —  Black  v.  Pate,  130 
Ala.  514,  30  So.  434. 

Illinois.  —  Sorenson  v.  Sorenson, 
189  111.   179,  59  N.  E.  555. 

Indiana.  —  Pedigo  v.  Grimes,  113 
Ind.   148,   13  N.  E.  700. 

Kentuckv.  —  Tunks  v.  Vincent,  106 
Ky.  829.  s'l   S.  W.  622. 

North  Carolina.  —  People  z'. 
Teague,  106  N.  C.  576,  11  S.  E.  655, 
19  Am.  St.  Rep.  547. 

Oregon.  —  StatQ  v.  Kraft,  18  Or. 
550,  23   Pac.  663. 

Pennsylvania.  —  In  re  Locust 
Ward,  3  Pa.  L.  J.  ii,  4  Pa.  L.  J. 
341. 

South  Dakota.  —  Vallier  xk 
Brakke,  7  S.  D.  343,  64  N.  W.  180. 

Wisconsin.  —  State  ex  rel.  Doer- 
flingcr  V.  Hilmantel,  23  Wis.  422 
(the    court    cannot    discriminate    be- 


Vol.  XIV 


640 


WITNESSES. 


him  to  answer.^^  Of  course,  even  in  such  a  case,  the  witness  can- 
not be  compelled  to  give  an  answer  that  will  incriminate  himself.^^ 
The  fact,  however,  that  a  legal  voter  casts  his  ballot  in  an  illegal 
manner  does  not  deprive  him  of  his  privilege.^^  'phg  privilege  is 
personal  and  may  be  waived  by  the  witness.^^ 

b.  Other  Evidence.  —  (1.)  Generally.  —  It  seems  that  the  same 
public  policy  which  protects  the  voter  from  compulsory  disclosure 
of  how  he  voted  also  forbids  other  proof  of  the  same  fact  so  long 
as  the  voter  is  entitled  to  claim  the  privilege.^^* 

(2.)  Disclosure  by  Election  Officers.  —  Statutes  allowing  election 
officers  to  assist  a  disabled  or  illiterate  voter  may  provide  that  such 


tween  cases  where  many  qualifica- 
tions are  lacking  and  those  where 
there   are  but   few). 

The  limits  of  this  rule  are  well 
stated  in  People  v.  Cicotte,  i6  Mich. 
283,  314:  "  It  is  clear  that  this  priv- 
ilege of  secrecy  is  given  only  to 
those  who  are  recognized  by  the 
constitution  as  electors.  And  when- 
ever the  person  who  has  voted  ad- 
mits that  he  was  not  constitution- 
ally qualified,  or  the  fact  clearly  ap- 
pears, so  that  it  no  longer  remains 
a  question  for  the  jury,  he  can  claim 
no  protection  from  this  privilege. 
But  when  his  qualification  is  a  dis- 
puted question  of  fact,  which  is  to 
be  determined  by  the  jury  in  ren- 
dering their  verdict,  he  cannot  be 
compelled  to  disclose  his  vote." 

30.  Pedigo  v.  Grimes,  113  Ind. 
148,  13  N.  E.  700;  People  V.  Teague, 
106  N.  C.  576,  n  S.  E.  665,  19  Am. 
St.  Rep.  547. 

31.  Eggers  z'.  Fox,  117  111.  185, 
52  N.  E.  269;  Sorenson  v.  Sorenson, 
189  111.  179.  59  N.  E.  555 ;  People  v. 
Pease,  27  N.  Y.  45;  State  v.  Olin, 
23  Wis.   309. 

Where  the  witness'  testimony 
would  tend  to  show  a  criminal  vio- 
lation of  the  election  laws  he  can- 
not be  compelled  to  answer.  Eggers 
7'.   Fox.   177   111.   i8q,   52   N.   E.   269. 

32.  Gill  V.  Shurtlefif,  183  111.  440, 
56  N.  E.  164;  SchoU  V.  Bell,  31  Ky. 
L.  Rep.  335,  102  S.  W.  248;  O'Neal 
V.  Barth,  31  Ky.  L.  Rep.  363,  102  S. 
W.  263. 

33.  See  article  "Elections,"  Vol. 
V,  p.   72,  n.    17,   and  the  following: 

Alabama.— B\:ick     v.     Pate,      130 
Ala.   514.  30  So.  434- 
Arkansas.  —  Dixon  v.  Orr,  49  Ark. 

238.  4  s.  w.  774. 
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California.  — 'Patterson  v.  Hanley, 
136  Cal.  265,  68  Pac.  821,  975- 

Delazvare.  — State  v.  Matlack,  5 
Penne.  401,  64  Atl.  259. 

Illinois.  —  Eggers  v.  Fox,  177  111. 
185,  52  N.  E.  269. 

Indiana.  —  Pedigo  v.  Grimes,  113 
Ind.   148,   13  N.  E.  700. 

Michigan.  —  People  v.  Cicott,  16 
Mich.  283,  97  Am.  Dec.  141 

Montana.  — Lane  v.  Bailey,  29 
Mont.   548,  29  Pac.   548. 

New   For^.  — People  v.   Thatcher. 
55  N.  Y.  525,  14.  Am.  Rep.  312 ;  Peo 
pie    e.r   rel.    Deister   v.    Wintermute, 
122  App.  Div.  349,   106  N.  Y.  Supp. 
1076. 

N p  r  t  h  Carolina.  —  People  v. 
Teague,  106  N.  C.  576,  11  S.  E.  665. 

Oregon.  — State  v.  Kraft,  18  Or. 
550,  23  Pac.  663. 

Pennsylvania.  — In  re  Kneass,  2 
Pars.   Eq.  Cas.  553. 

But  see  Mayor  v.  Barker,  99  Ky. 
305,  35  S.  W.  543- 

A  party  cannot  complain  of  error 
in  compelling  the  witness  to  answer. 
Sorenson  v.  Sorenson,  189  111.  i79, 
59  N.  E.  555;  People  V.  Pease,  27 
N.  Y.  45.  Compare  infra,  IX,  i. 
H.  c,    (3.).   (C.) 

Instruction  by  Court  to  Witness. 
Necessity —  See  supra^,  IX,  i,  H,  b. 

The  privilege  can  be  claimed  only 
by  the  witness  himself.  People  ex 
rel.  Deister  v.  Wintermute,  122  App. 
Div.  349.  106  N.  Y.  Supp.  1076;  Eg- 
gers V.  Fox.  177  111.  185,  52  N.  E. 
269. 

34.  See  article  "  Elections,"  Vol. 
V,  p.  72,  and  People  v.  Cicott,  16 
Mich.  283,  97  Am.  Dec.  141.  But 
see   People  v.    Pease,   27   N.   Y.  45; 
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officers  shall  not  disclose  how  he  voted."  As  to  whether  such 
statutes  apply  to  the  case  of  illegal  voters  the  courts  are  not  in 
accord.^*' 

H.  Privilege  Against  Self-Crimination. — a.  Nature  and 
Extent.  —  (1.)  Basis  of  Privilege.— (A.)  Generally.  —  Historically,^'^ 
the  privilege  against  self-crimination  is  a  development  of  the  com- 
mon law  of  England,  although  it  has  become  embodied  in  statutes 
and  constitutional  provisions. ^^ 

(B.)  Constitutional  Provisions.  —  (a.)  Generally.  —  In  England  and 
Canada  where  written  constitutions  have  not  been  formulated,  the 
privilege  still  rests  in  the  common  law  and  statutes.^^  But  in  the 
United  States  it  has  been  incorporated  into  the  constitutions  of  the 
federal,  and,  with  a  few  exceptions,'*"  state  governments  and  stat- 
utes pursuant  thereto.^^ 

(b.)  Application.  —  The  fifth  amendment  to  the  federal  constitution 
embodying  the  privilege  against  self-crimination  does  not  control 
the  courts  and  legislatures  of  the  several  states,  but  applies  to  the 
federal  government.*^  It  has  been  held,  however,  that  this  privi- 
lege is  a  part  of  "  due  process  of  law,"  and  may  therefore  be 
claimed  under  a  constitutional  provision  guaranteeing  due  process 


Widmayer  v.   Davis,  231    111.  42,  83 
N.  E.  87. 

35.  See  Patterson  v.  Hanley,  136 
Cal.  265,  68  Pac.  821;  Welch  v. 
Shumvvay,  232  111.  54.  83  N.  E.  549- 
Under  such  a  statute  it  is  not  ma- 
terial that  the  requisite  affidavit  was 
not  made  by  the  voter.  Gill  v. 
Shurtleff,  183  111.  440,  56  N.  E.  164. 

36.  See  Montgomery  v.  Dormer, 
181  Mo.  5,  79  S.  W.  913  (holding 
that  they  do  not)  ;  Welsh  v.  Shum- 
way,  232  111.  54,  83  N.  E.  549  (hold- 
ing that  they  do). 

37.  For  a  history  of  its  develop- 
ment, see  Wigmore  on  Ev.,  Vol. 
Ill,   §  2250. 

38.  State  v.  Jack,  69  Kan.  387,  76 
Pac.  911,  I  L.  R.  A.  (N.  S.)  167,  2 
Ann.  Gas.  171 ;  Bram  v.  United 
States,  168  U.  S.  533;  Counselman 
V.  Hitchcock,  142  U.  S.  547- 

39.  See  infra,  IX,   i,   H,  a,    (2). 

40.  Iowa  has  no  express  consti- 
tutional provision.  State  v.  Height, 
117  Iowa  650,  91    N.  W.  935- 

In  New  Jersey  although  there  is  no 
constitutional  provision  embodying 
the  privilege,  the  common  law  doc- 
trine is  in  force.  State  v.  Zdano- 
wicz,  69  N.  J.  L.  619.  55  Atl.  743- 

41.  Provisions  of  State  Constitu- 
tions  "In     the     constitutions     of 

Georgia,    Galifornia    and    New   York 

41 


the  provision  is  identically,  or  sub- 
stantially, that  of  the  constitution  of 
the  United  States,  namely,  that  no 
person  shall  '  be  compelled  in  any 
criminal  case  to  be  a  witness  against 
himself ' ;  while  in  the  constitutions 
of  Pennsylvania,  Arkansas,  Indi- 
ana, Massachusetts,  Virginia,  New 
Hampshire  and  North  Carolina  it  is 
different  in  language,  and  to  the  ef- 
fect that  '  no  man  can  be  compelled 
to  give  evidence  against  himself;' 
or  that,  in  prosecutions,  the  accused 
*  shall  not  be  compelled  to  give  evi- 
dence against  himself;'  or  that  'no 
person  in  any  criminal  prosecution 
shall  be  compelled  to  testify  against 
himself;'  or  that  no  person  shall  be 
'  compelled  to  accuse  or  furnish  evi- 
dence against  himself;'  or  that  no 
man  can  '  be  compelled  to  give  evi 
dence  against  himself;'  or  that,  in  all 
criminal  prosecutions,  '  every  man 
has  the  right  to  not  be  compelled  to 
give  evidence  against  himself.' " 
Counselman  v.  Hitchcock,  142  U.  S. 

547- 

42.  State  v.  Comer,  157  Ind.  611, 
62  N.  E.  452;  In  re  Briggs,  135  N. 
C.  1x8,  47  S.  ii.  403;  State  v.  Atkin- 
son, 40  S.  C.  363,  18  S.  E.  1021,  42 
Am.  St.  Rep.  877;  s.  c,  41  S.  C.  SSL 
19  S.  E.  691;  State  v.  Height,  117 
Iowa  650,  91  N.  W.  935;  Jack  v. 
Kansas,  199  U.  S.  372. 
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of  law,  even  though  it  is  not  otherwise  expressly  provided  for.*^ 
So,  also,  it  has  been  held  that  constitutional  inhibition  against  un- 
reasonable seizures  and  searches  creates  a  privilege  against  com- 
pulsory production  of  incriminating  papers  and  documents.**  The 
general  rule,  however,  seems  to  be  that  there  is  no  connection  be- 
tween the  privilege  against  self-crimination  and  the  constitutional 
immunity  from  unreasonable  seizures  and  searches,  and  that  conse- 
quently the  use  of  evidence  obtained  by  violation  of  such  immunity 
is  not  an  infringement  of  the  privilege,  although  some  courts  dis- 
tinguish in  this  respect  between  the  acts  of  individuals  and  those 
of  the  state.*^ 

(c.)  Interpretation.  —  The  provisions  of  the  federal  and  state  con- 
stitutions though  varying  in  language  have  a  common  purpose, 
namely,  protection  against  self-crimination,*"  and  are  generally  held 
to  merely  embody  the  privilege  as  it  existed  at  common  law.*'^ 
They  are  usually  briefly  expressed  but  have  been  broadly  inter- 
preted to  serve  their  manifest  purpose,*^  although  some  courts  have 


43.  State  v.  Height,  117  Iowa 
650,  91  N.  W.  935.  See  jack  v.  Kan- 
sas, 199  U.  S.  372. 

Fourteenth  Amendment —  Quaere 
but  not  decided  whether  it  extends 
the  4th  and  5th  Amendments  of  the 
federal  constitution  to  the  states. 
ConsoUdated  Rendering  Co.  v.  Ver- 
mont, 207  U.  S.  541. 

44.  State  v.  Height,  117  Iowa 
650,  91  N.  W.  935.  See  also  Boyd 
V.   United   States,   116  U.   S.  616. 

Relation  Between  Fourth  and 

Fifth    Amendment See     Boyd    v. 

United  States,  116  U.  S.  616. 

45.  See  article  "Competency," 
Vol.  HI,  p.  182,  and  Adams  v.  Peo- 
ple, 192  U.  S.  585,  affirming  176  N. 
Y.  351,  68  N.  E.  636,  63  L.  R.  A. 
406;  Shields  V.  State,  104  Ala.  35, 
16  So.  85;  State  V.  Pomeroy,  130 
Mo.  489,  2,2  S.  W.  1002  (lottery 
tickets  unlawfully  seized)  ;  State  v. 
Flynn,  36  N.  H.  64;  State  v.  Atkin- 
son, 40  S.  C.  363,  18  S.  E.  1021. 

46.  See  Ex  parte  Senior,  37  Fla. 
I,  19  So.  652,  32  L.  R.  A.  133;  Tut- 
tle  V.  People,  33  Colo.  243,  79  Pac. 
I03S,  7  L.  R.  A.  33. 

Justice  Blatchford  said  of  these 
provisions,  in  Counselman  v.  Hitch- 
cock, 142  U.  S.  547 :  "  As  the  mani- 
fest purpose  of  the  constitutional 
provisions,  both  of  the  states  and 
of  the  United  States,  is  to  prohibit 
the  compelling  of  testimony  of  a 
self-incriminating  kind  from  a  party 
or  a  witness,  the  liberal  construction 
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which  must  be  placed  upon  consti- 
tutional provisions  for  the  protec- 
tion of  personal  rights  would  seem 
to  require  that  the  constitutional 
guaranties,  however  differently 
worded,  should  have  as  far  as  pos- 
sible the  same  interpretation;  and 
that  where  the  constitution,  as  in 
the  cases  of  Massachusetts  and  New 
Hampshire,  declares  that  the  sub- 
ject shall  not  be  'compelled  to  ac- 
cuse or  furnish  evidence  against 
himself,'  such  a  provision  should  not 
have  a  different  interpretation  from 
that  which  belongs  to  constitutions 
like  those  of  the  United  States  and 
of  New  York,  which  declare  that 
no  person  shall  be  'compelled  in 
any  criminal  case  to  be  a  witness 
against  himself.'"  See  also  In  re 
Beer    (N.    D.),   115   N.   W.   672. 

47.  State  v.  Quarks,  13  Ark.  307, 
311;  Counselman  v.  Hitchcock,  142 
U.  S.  547;  Higdon  V.  Heard,  14  Ga. 

English  Decisions  Entitled  to 
Great  Weight Since  the  constitu- 
tional provisions  were  merely  an  ern- 
bodiment  of  the  preexisting  princi- 
ples of  common  law,  the  interpreta- 
tion given  these  principles  by  the 
English  courts  is  entitled  to  great 
weight.  Brown  v.  Walker,  161  U. 
S.  591- 

48.  Boyd  v.  United  States,  116  U. 
S.  616;  Counselman  v.  Hitchcock, 
142  U.  S.  547.  See  State  v.  Height, 
117  Iowa  650,  91   N.  W.  935;  In  re 
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intimated  that  the  privilege  created  by  them  should  be  restricted 
rather  than  enlarged.^" 

(2.)  Statutory  Abridgment. — In  those  jurisdictions  where  the  mat- 
ter is  not  controlled  b}'  constitutional  provisions  the  privilege  may 
be  abridged  or  abolished  by  statute.^"  But  an  act  making  the  ac- 
cused competent  and  compellable  to  testify  in  a  certain  class  of 
cases  does  not  destroy  his  previous  statutory  privilege  against  self- 
incrimination.^^  Where  the  privilege  is  embodied  in  the  constitu- 
tion it  cannot  be  infringed  by  legislative  enactment  unless  an  ade- 
quate substitute  is  provided.^- 

(3.)  Two  Branches.  —  There  are  two  branches  of  the  privilege, 
first,  that  of  an  accused  person,  which  though  it  arises  only  in 
proceedings  looking  toward  the  determination  of  his  guilt  or  inno- 
cence,^^ is  absolute  and  not  subject  to  statutory  regulation  f*  second, 
that  of  an  ordinary  witness,^^  which,  though  it  may  be  claimed  in 
any  sort  of  judicial  proceedings,^*'  is  confined,  in  general,  to  matters 
having  a  tendency  to  incriminate  him,^^  and  which  may  be  removed 
by  statute  if  an  equivalent  protection  is  substituted  therefor.^^ 
The  difference  between  the  two  branches  of  privilege  is  illustrated 
by  the  fact  that  an  accused  though  he  waive  his  privilege  as  such 
by  becoming  a  witness,  may  nevertheless,  in  some  states  at  least, 


Beer  (N.  D.),  115  N.  W.  672; 
Thornton  v.  State,  117  Wis.  338,  93 
N.  W.  1 107. 

"  '  When  a  proper  case  arises  '  the 
constitutional  provisions  '  should  be 
appHed  in  a  broad  and  liberal  spirit, 
in  order  to  secure  to  the  citizen  that 
immunity  from  every  species  of  self- 
accusation  implied  in  the  brief  and 
comprehensive  kngaage  in  which 
they  are  expressed.' "  People  v. 
Forbes,  143  N.  Y.  219,  38  N.  E. 
303;  People  V.  Reardon,  124  App. 
Div.  18,  log  N.  Y.  Supp.  504. 

The  supreme  court  of  Indiana,  re- 
ferring to  the  constitutional  pro- 
vision that  "  no  person,  in  any 
criminal  prosecution,  shall  be  com- 
pelled to  testify  against  himself," 
said  :  "  Literally,  this  provision  ex- 
tends to  criminal  prosecutions  only, 
and  not  to  civil  actions ;  but  we 
think  its  spirit  and  intent  go  much 
farther,  and  protect  a  person  from 
a  compulsory  disclosure,  in  a  civil 
suit,  of  facts  tending  to  criminate 
the  party,  _  wherever  his  answer 
could  be  given  in  evidence  against 
him  in  a  subsequent  criminal  prose- 
cution." Wilkins  V.  Malone,  14  Ind. 
153-  See  also  Higdon  v.  Heard,  14 
Ga.  255. 


49.  "It  is  the  privilege  of  crime; 
the  interests  of  justice  would  be  lit- 
tle promoted  by  its  enlargement." 
State  V.  Wentworth,  65  Me.  234,  241, 
per  Appleton,  C.  J.  See  also  Ex 
parte  Reynolds,  15  Cox  C.  C.  (Eng.) 
108,  115. 

50.  See  Queen  v.  Fee,  13  Ont. 
590;  Queen  v.  Hammond,  29  Ont. 
211;  Queen  v.  McLinehy,  2  Can. 
Crim.  Cas.  (Queb.)  416:  Reg.  v. 
Cross.  7  Cox  C.  C.  (Eng.)  226;  Reg. 
V.  Cherry,  12  Cox  C.  C.  (Eng.)  32; 
B.Y  parte  Scofield,  6  Ch.  Div.  (Eng.) 
230. 

51.  Queen  v.  Halpin,  12  Ont.  330; 
Queen  v.  Connollv,  4  Can.  L.  T.  301. 

52.  See  infra   IX,   i,  H,   f. 

53.  See  infra,   IX,   i,  H,  a,    (4). 

54.  See  Counselman  v.  Hitch- 
cock, 142  U.  S.  547. 

55.  State  v.  Quarles,  13  Ark.  307 ; 
Com.  V.  Emery,  107  Mass.  171 ;  Peo- 
ple V.  Kelly,  24  N.  Y.  74;  Cullen  v. 
Com.,  24  Gratt.  (Va.)  624;  Counsel- 
man  V.   Hitchcock,   142  U.   S.  S47. 

56.  See  infra,  X,  i,  H,  a,  (4.)  ; 
also  Ex  parte  Senior,  37  Fla.  i,  19 
So.  652. 

57.  See   infra,   IX,    i,   H,   a,    (6). 

58.  See  inifra.  IX.  t,  H,  f. 
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claim  his  privilege  as  an  ordinary  witness  against  testifying  to 
facts  tending  to  incriminate  him  in  some  independent  matter. 

(4.)  Proceedings  in  Which  May  Be  Claimed.—  (A.)  Ordinary  Witness. 
The  quaHfied  privilege  of  a  mere  witness  extends  to  every  sort  of 
a  proceedings^  in  which  he  is  called  upon  to  testify  or  disclose  in- 
criminating facts,  whether  civil  or  criminal,*'"  legal  or  equitable," 
litigious  or  ex  parte.'^^  It  therefore  may  be  invoked  in  an  exam- 
ination before  a  grand  jury«^  or  a  legislative  body,*'^  such  as  a  city 
council,''^  bankruptcy  proceedings,^^  in  an  examination  of  parties 
before  trial,"  and  in  an  infringement  suit.^^ 

(B  )  Accused.  —  The  privilege  of  an  accused  against  being  called 
upon  or  compelled  to  give  testimony  against  himself  extends  to  all 
proceedings  of  a  criminal  or  quasi  criminal  nature,  the  primary 
purpose  of  which  is  to  investigate  or  determine  his  alleged  criminal 
conduct,'^''  or  to  proceedings  which  are  instituted  for  the  purpose 


59.  See  Kanter  v.  Circuit  Court 
Clerk,  io8  111.  App.  287;  Counsel- 
man  V.  Hitchcock,  142  U.  S.  547; 
Kellogg  V.  Sowerby,  32  Misc.  327,  66 
N.  Y.  Supp.  542. 

Taking  Deposition  Under  Commis- 
sion From  Another  State — Privi- 
lege may  be  claimed.  In  re  Tap- 
pan,  9  How.  Pr.  (N.  Y.)  394-  But 
see  infra,  IX,   i,  H,  a,    (6.)    (A.) 

60.  Ex  parte  Senior,  37  Fla.  i, 
19  So.  652;  Wilkins  v.  Malone,  14 
Ind.  153.  See  infra,  IX,  I,  H,  a, 
(6),    (B). 

61.  See  infra,  IX,   i,  H,  a,    (7). 

62.  See   notes   following. 

63.  United  States.  — 'Pool  v.  Bu- 
chanan, 113  Fed.  156;  Counselman 
V.   Hitchcock,   142  U.   S.   547,   s63- 

Indiana.  — State  v.  Comer,  I57 
Ind.  611,  62  N.  E.  452. 

Minnesota. —  State  v.  Gardner,  88 
Miim.  130,  92  N.  W.  529;  State  v. 
Froiseth,  16  Minn.  296. 

Missouri.  — State  v.  Faulkner,  I75 
Mo.  546,  75  S.  W.  116. 

New  York. — People  ex  rel.  Tay- 
lor V.  Seaman,  8  Misc.  152,  29  N.  Y. 
Supp.   329;    People  V.   Kelly,   24  N. 

Y.  74- 

Texas.  —  Ex  parte  Wilson,  39  Tex. 
Crim.  630,  47  S.  W.  996;  Wilson  v. 
State,  41  Tex.  Crim.  115,  5i  S.  W. 
916;  Elliott  V.  State  (Tex.  App.), 
19  S.  W.  249. 

Compare  infra,  IX,  i,  H,  a,  (4), 
(B). 

64.  Com.  V.  Emery,  107  Mass. 
172,  9  Am.  Rep.  22. 
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65.  Matter  of  Van  Tine,  12  How. 
Pr.  (N.  Y.)  507-  „     ^     ,  . 

66.  See  infra.  IX,  I,  H,  f,  (5), 
(A),  and  United  States  v.  Gold- 
stein, 132  Fed.  789.  But  see  In  re 
Sapiro.  92  Fed.  340. 

Bankruptcy  Proceedings  in  Eng- 
land  In    England    in    bankruptcy 

proceedings  the  privilege  of  the 
bankrupt  seems  to  have  been  largely 
abrogated,  even  before  the  statute 
extending   immunity.     Rex  v.    Scott, 

1  Dears.  &  B.  (Eng.)  47;  Rex  v. 
Erdheim,  65  L.  J.,  M.  C.  176,  (1896) 

2  Q.  B.  260,  74  L.  T.  734,  44  W.  R. 
607;  In  re  X.  Y.,  (1902)  i  K.  B. 
98;  In  re  Smith,  2  Deac.  &  C.  230; 
In  re  Heath,  2  Deac.  &  C.  214, 
Mont.  &  B.  184,  2  L.  J.,  Bk.  27. 
But  the  privilege  of  witness  in  such 
proceedings  is  still  maintained.  Ex 
parte  Schofield,  L.  R.  6  Ch.  Div. 
(Eng.)    230. 

67.  Kugelman  v.  Barry,  17 
Misc.  -^o,  40  N.  Y.  Supp.  767-  See 
infra,  IX,  i,  H,  a,   (7). 

68.  Snow  V.  Mast,  63  Fed.  623; 
Chapman  v.  Ferry,  12  Fed.  693. 

69.  See  People  v.  Kelly,  24  N.  Y. 
74;  United  States  v.  McCarthy,  18 
Fed.  87,  21   Blatchf.  468. 

Proceedings  Before  Grand  Jury. 
A  witness  cannot  refuse  to  be  sworn 
before  the  grand  jury  when  no  in- 
dictment has  been  found  and  no  pro- 
ceedings are  pending  against  him. 
United  States  v.  Kimball,  117  Fed. 
156;  State  V.  Lewis,  96  Iowa  286, 
65  N.  W.  295.  He  may  refuse  to 
be   sworn,   however,    when   his   own 
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conduct  is  under  investigation  by  the 
grand  jury.  United  States  v.  Edger- 
ton,  80  Fed.  374;  State  v.  Gardiner, 
88  Minn.  130,  92  N.  W.  529;  Wilson 
V.  State,  41  Tex.  Crim.  115,  5i  S.  W. 
916.  Compare  Lindsay  v.  State,  24 
Ohio  C.  C.  I,  and  supra,  IX,  i,  H,  a, 

(4),    (A).  ^         . 

A  Proceeding  Before  a  Superin- 
tendent of  Elections  under  a  statute 
authorizing  him  to  superintend  reg- 
istration and  investigate  all  matters 
relating  thereto  and  for  this  purpose 
to  examine  the  inmates  or  owners  of 
any  house  or  building  and  to  issue 
subpoenas,  is  not  criminal  in  its 
nature.  Such  officer  is  a  merely  ad- 
ministrative officer.  The  fact  that  he 
entitles  the  proceeding  "  The  Peo- 
ple vs.  C."  is  not  material.  People 
V.  Cahill,  126  App.  Div.  391.  "o  N. 
Y.  Supp.  728  (But  see  dissent), 
judgment  affirmed  in  193  N.  Y.  232, 
86  N.  E.  39- 

Inspection  of  Stock  Brokers  Books. 
Under  a  constitutional  provision  that 
"  no  person  shall  be  compelled  in 
any  criminal  case  to  be  a  witness 
against  himself"  the  immunity  "ex- 
tends to  any  preliminary  investiga- 
tion, or  even  collateral  or  inde- 
pendent proceeding,  in  which  -it  is 
sought  to  elicit  evidence  which  may 
result  in  prosecution.  ...  It  ex- 
tends .  .  .  'to  all  manner  of 
proceedings  in  which  testimony  is 
to  be  taken,  whether  litigious  or  not, 
and  whether  ex  parte  or  otherwise.' " 
Hence  a  statute  compelling  stock 
brokers  to  produce  their  books  and 
memoranda  for  the  inspection  of  the 
state  comptroller,  or  his  representa- 
tives, for  the  purpose  of  detecting 
and  punishing  violations  of  the  law 
imposing  a  tax  on  transfers  of  stock, 
is  unconstitutional.  People  v.  Rear- 
don,  124  App.  Div.  18,  109  N.  Y. 
Supp.  504- 

Wife  Desertion Under  a  Penn- 
sylvania statute,  wife  desertion  is  a 
quasi-criminal  offense,  and  there- 
fore the  defendant  cannot  be  com- 
pelled to  testify.  Com.  v.  Reed,  5  Pa. 
Dist.   57. 

Proceeding  for  Removal  of  a  Pub- 
lic Officer  is  quasi-criminal.  Thur- 
ston V.  Clark,   107  Cal.  285,  40  Pac. 

435- 

Proceedings  Before  State  legisla- 
ture. —  Such     proceedings     may     be 


quasi-criminal.     In    re    Emery,     107 
Mass.  172,  9  Am.  Rep.  22. 

Bastardy  Proceedings  not  criminal. 
See  Miller  v.  State,  no  Ala.  69,  20 
So.  392;  Burt  V.  State,  79  Ind.  359- 

Statutory  Proceedings  Suplemen- 
tary  to  Execution  are  not  in  viola- 
tion of  the  constitutional  provision. 
In  re  Burrows,  33  Kan.  675,  7  Pac. 
148. 

A  Statute  Requiring  Bankers  To 
Appear  and  Testify  before  commis- 
sioners, and  providing  penalties  for 
failure  to  appear  without  just  cause, 
is  valid,  for  if  the  facts  will  crimi- 
nate just  cause  appears.  Com.  v. 
Farmers  &  Merchants  Bank,  21 
Pick.  (Mass.)  542,  32  Am.  Dec.  290. 

Disbarment  Proceedings  are  not 
criminal,  and  the  defendant's  re- 
fusal to  testify  therefore  subjects 
him  to  unfavorable  inferences.  In 
re  Randall,  158  N.  Y.  216,  52  N.  E. 
1 106. 

Contempt  Proceedings  not  criminal 
in  nature.  State  v.  Sieber,  49  Or.  i, 
88  Pac.  313  (violation  of  injunc- 
tion) ;   State  v.  Soule,  8  Rob.    (La.) 

500.  .     , 

Contempt    Proceedings     Criminal. 

Ex  parte  Gould,  99  Cal.  360,  33  Pac. 
1 1 12,  37  Am.  St.  Rep.  57,  21  L.  R. 
A.  751.  See  also  Louisville,  H.  & 
St.  L.  R.  Co.  V.  Schwab,  31  Ky.  L. 
Rep.  1313.  105  S.  W.  no;  In  re 
Nickel,  47  Kan.  734,  28  Pac.  1076,  27 
Am.  St.  Rep.  3i5- 

Contempt  proceedings  are  of  two 
classes,  first,  where  the  alleged  con- 
temptuous act  is  aimed  directly  at 
the  power  or  dignity  of  the  court, 
or  subversive  of  the  due  administra- 
tion of  public  law,  and  where  the 
responsive  act  of  the  court  is  purely 
punitive  in  character  to  vindicate  the 
rights  of  the  people  at  large;  sec- 
ond, where  the  act  complained  of 
consists  merely  in  the  refusal  to  do 
or  refrain  from  doing  some  act 
commanded  or  prohibited  for  the 
benefit  primarily  at  least  of  a  party 
litigant.  Proceedings  to  determine 
the  first  class  of  contempts  are  es- 
sentially criminal,  while  in  the  sec- 
ond class  they  are  civil  in  nature. 
Patterson  v.  Wyoming  Val.  Dist. 
Council.  31  Pa.  Super.  112.  citing 
Thompson  v.  Pennsylvania  R.  Co., 
48  N.  J.  Eq.  lOS.  21  Atl.  182.  See 
also  In  re  Haines,  67  N.  J.  L.  442, 
51   Atl.  929. 
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of  enforcing  against  him  a  penalty  or  forfeiture.''"  The  question 
here  involved,  however,  must  be  distinguished  from  the  question 
whether  the  former  testimony  of  an  accused  was  given  voluntarily 
and  can  therefore  be  used  against  him  in  a  subsequent  proceeding/^ 
(5.)  Right  To  Propound  Questions.  —  Inasmuch  as  it  is  the  answer 
of  the  witness  and  not  the  question  which  may  tend  to  incriminate 
him,  and  since  the  witness  may  elect  to  waive  his  privilege  it_  is 
always  proper  to  propound  questions  though  they  may  call  for  in- 
criminating answers."     It  is  error,  however   to  even  call  upon  the 


A  Deportation  Proceeding  is  civil 
in  its  nature  since  it  does  not  in- 
volve punishment  for  a  crime,  the 
imposition  of  a  fine,  or  the  enforce- 
ment of  a  penalty  or  forfeiture. 
Hence  the  defendant  cannot  refuse 
to  testify  against  himself.  United 
States  V.  Tom  Wah,  i6o  Fed.  207, 
affirmed  in  (C.  C.  A.)  163  Fed.  1008; 
Law  Chin  Woon  v.  United  States, 
147  Fed.  227,  77  C.  C.  A.  369- 

Investigation  by  Commissioner  of 
Corporations.  —  Criminal —  The  in- 
vestigation which  the  commissioner 
of  corporations  is  authorized  to 
make  into  the  conduct  and  business 
of  interstate  commercial  corporations 
is  a  judicial  proceeding  in  which  the 
witness  may  claim  his  privilege  al- 
though he  appears  without  subpoena 
and  is  not  under  oath.  United 
States  V.  Armour  &  Co.,  143  Fed. 
808. 

Forfeiture  of  License  of  Foreign 
Corporation — .  A  proceeding  provi- 
ded for  in  an  anti-trust  law  to  pro- 
hibit foreign  corporations  from  do- 
ing business  in  violation  of  the  law 
and  to  forfeit  its  license  to  do  busi- 
ness is  not  a  criminal  proceeding 
and  does  not  involve  the  infliction  of 
a  penaltv.  State  v.  Standard  Oil 
Co..  61  Neb.  28.  84  N.  W.  413- 

The  Remedy  of  Quo  Warranto  to 
forfeit  a  charter  of  a  corporation 
for  violating  the  law  is  a  civil  rem- 
edy and  does  not  involve  penal  con- 
sequences. State  V.  Standard  Oil 
Co.,  61   Neb.  28,  84  N.   W.  413- 

70.  Robson  v.  Doyle,  191  111.  566, 
61  N.  E.  435  (recovery  by  informer, 
of  penalty  for  gaming)  ;  Lees  v. 
United  States.  150  U.  S.  476;  Boyd 
V.  United  States,  116  U.  S.  616; 
United  States  v.  Collins,  i  Woods 
499,  25  Fed.  Cas.  No.  14,837;  Bryan 
V.  State,  40  Ga.  688.     See  iufra,  IX, 


I,    H,    a,    (6),    (B);    IX,    i,    H,    a, 

71.  See  itifra,  IX,  I,  H,  a,  (11), 
(B). 

72.  England  —  Allhusen  v.  La- 
bouchere,  47  L.  J.,  Ch.  819,  3  Q.  B. 
D.  654.  39  L.  T.  207,  27  W.  R.  12; 
Paxton  V.  Douglas,  16  Ves.  Jr.  239, 
23  Eng.  Reprint  975- 

Canada.  —  Power  v.  Ellis,  20  N. 
Bruns.  40,  6  Can.   Sup.   i. 

Delaware.  —  Short  v.  State,  4  Har. 
568. 

Louisiana.  —  IMacarty  v.  Bond,  9 
La.  351- 

Nezv  Jersey.  —  Fries  v.  Brugler,  12 
N.  J.  L.  79,  21  Am.  Dec.  52. 

New  York.  —  Southard  v.  Rex- 
ford,  6  Cow.  254;  People  v.  Abbot, 
19  Wend.  192;  Great  Western  Tpk. 
Co.  V.  Loomis,  32  N.  Y.  127,  138,  88 
Am.  Dec.  311. 

Soutli  Carolina.  —  State  v.  Butler, 
47  S.  C.  25,  24  S.  E.  991. 

Interrogatories  in  a  bill  of  dis- 
covery or  the  statutory  equivalent 
are  not  improper  because  they  call 
for  answers  which  may  be  refused 
on  the  ground  of  privilege.  All- 
husen V.  Labouchere,  47  L.  J.  Ch. 
819,  3  Q.  B.  D.  654,  39  L.  T.  207; 
Spokes  V.  Hotel  Co.,  66  L.  J.,  Q.  B. 
572  (1897).  2  Q.  B.  124.  36  L.  T.  679; 
Fisher  v.  Owen,  47  L.  J.,  Ch.  681,  8 
Ch.  Div.  645,  38  L.  T.  577,  26  W. 
R.  581 ;  Paxton  v.  Douglas,  16  Ves. 
Jr.  239,  33  Eng.  Reprint  975;  Os- 
born  V.  London  Dock  Co.,  10  Exch. 
698,  3  C.  L.  R.  313,  24  L.  J.,  Ex.  140. 
I  Jur.  (N.  S.)  93.  See  Bartlett  v. 
Lewis,  12  C.  B.  N.  S.  249,  31  L.  J., 
C.  P.  230.  9  Jur.  (N.  S.)  202.  6  L. 
T.  388.  But  see  Tupling  v.  Ward, 
6  H.  &  N.  (Eng.)  749.  30  L.  J.,  Ex. 
222,  7  Jur.  (N.  S.)  314,  4  L.  T.  20; 
I'hornton  v.  Adkins,  19  Ga.  464; 
Simpson  v.  Smith,  27  Kan.  565. 
See  infra,  IX,   i,  H,  a,   (7). 
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defendant  in  a  criminal  case  in  the  presence  of  the  jury  to  testify" 
or  produce  documents/*  against  his  will  even  though  he  makes  no 
objection  thereto. 

(6.)  Matters  Covered  by  Privileg-e — (A.)  Liability  Under  Law  of 
Another  Sovereignty.  —  The  bare  possibility  of  a  criminal  prosecution 
under  the  law  of  another  sovereignty  is  not  a  sufficient  basis  for 
a  claim  of  privilege.''^  But  where  discovery  is  sought  for  the  ex- 
press purpose  of  enforcing  a  forfeiture  under  the  laws  of  a  foreign 
state,  a  disclosure  will  not  be  compelled  in  aid  thereof/'' 

(B.)  Matters  Tending  To  Subject  Witness  to  Penalties  or  Forfeiture. 
(a.)  Generally.  — The  privilege  protects  a  witness  in  his  refusal  to 
answer  questions  which  will  tend  to  subject  him  to  penalties  or 
forfeitures.'^'^ 

Discovery  of  facts  tending  to  subject  the  witness  or  party  to  a 
penalty  or  forfeiture  cannot  be  compelled.''^ 

(b.)  Illustrations  of  Penalty  or  Forfeiture.  —  (AA.)  Generally.  —  While 
no  general  rule  as  to  what  facts  constitute  or  tend  to  show  a  penalty 
or  forfeiture  can  be  laid  down,  illustrations  of  what  have  been  held 
to  be  such  are  given  in  the  notes.'^'^ 


73.  Town  Council  v.  Owens,  6l 
S.  C.  22,  39  S.  E.  184.  See  IX,  i, 
H,  a,  (11),  and  People  v.  Cahill, 
126  App.  Div.  391,  110  N.  Y.  Supp. 
728. 

74.  McKnight  v.  United  States, 
IIS  Fed.  972. 

75.  Rex  V.  Willcox,  i  Sim.  (N. 
S.)  301,  14  Jur.  751,  61  Eng.  Reprint 
116;  Jack  z'.  Kansas,  199  U.  S.  372, 
4  Ann.  Cas.  689,  affirtning  69  Kan. 
387,  76  Pac.  911;  People  v.  Butler 
St.  Foundry  &  L  Co.,  201  III.  236, 
66  N.  E.  349;  Nelson  v.  United 
States,  201  U.  S.  92  (anti-trust  act 
grants  sufficient  immunity  although 
it  does  not  protect  witness  in  state 
courts)  ;  State  v.  March,  46  N.  C. 
(i  Jones  L.)  526;  State  v.  Thomas, 
98  N.  C.  599,  4  S.  E.  518.  But  see 
Nye  V.  Daniels,  75  Vt.  81,  53  Ad. 
150  (holding  a  postmaster  privi- 
leged from  refusing  to  disclose  the 
secrets  of  the  postoffice  where  such 
disclosure  would,  by  virtue  of  the 
federal  postal  regulations,  subject 
him  to  removal  from  office)  ;  and 
In  re  Tappan,  9  How.  Pr.  (N.  Y.) 
394  (examination  under  commis- 
sion from  another  state). 

76.  United  States  v.  McRae,  L. 
R.  3  Ch.  79,  37  L.  J.  Ch.  79,  distin- 
guishing Rex  V.  Wilcox,  i  Sim.  N. 
S.  (Eng.)  301.  See  Heriz  v.  Riera,  5 
Jur.  20,  10  L.  J.  Ch.  47,  II  Sim.  318; 


United  States  v.  Saline  Bank,  i  Pet. 
(U.  S.)   100. 

77.  United  States.  —  La  Bour- 
gogne,  104  Fed.  823;  Snow  v.  Mast, 
63  Fed.  623;  Chapman  v.  Terry,  12 
Fed.   693. 

Illinois.  —  Robson  v.  Doyle,  191 
111.  566,  61  N.  E.  435,  reversing  94 
111.   App.   281.  _ 

Indiana.  —  Lister  v.  Baker,  6 
Blackf.  439. 

New  York.  —  Davies  v.  Lincoln 
Nat.  Bank,  16  Civ.  Proc.  68,  4  N.  Y. 
Supp.  273;  Gadsden  v.  Woodward, 
103  N.  Y.  242,  8  N.  E.  653;  Henry 
V.  Bank  of  Salina,  i  N.  Y.  83,  3 
Denio  593 ;  Anable  v.  Anable,  24 
How.  Pr.  92;  People  v.  Rector,  19 
Wend.  S69.  This  rule  is  declared  in 
Code  Civ.   Proc.   §837. 

Tennessee.  —  Johnson  v.  Goss,  2 . 
Yerg.    10. 

Vermont.  —  Nye  v.  Daniels,  75  Vt. 
81,  53  Atl.  150. 

Virginia.  —  Langhorne  v.  Com.,  76 
Va.    1012. 

78.  See  infra,  IX,  i,  H,  a,  (7). 

79.  Fraudulent  Conveyance. 
Penalty  for  by  statute.  Skinner  v. 
Judson,  8  Conn.  528;  Brown  v.. 
Hooper,  3  Manitoba  86.  But  see 
Bunn  V.  Bunn,  4  De  G.,  J.  &  G. 
(Eng.)  316.  Where  no  element  of 
criminal  fraud  or  penalty  is  involved 
privilege  cannot  be  claimed  against 
the   disclosure   of  a   fraudulent  con- 
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(BB.)  Pecuniary  Penalty  for  Wrongdoing.  —  Where  the  law  inflicts 
a  pecuniary  penalty  for  wrongdoing  which  may  be  recovered  by 
the  informer  or  injured  person,  the  guilty  party  may  claim  priv- 
ilege in  an  action  against  him  based  upon  the  statute.^" 

(CC.)  Damages. —  The  fact  that  the  damages  recovered  may  be 
punitive^^  does  not  make  the  action  penal  in  its  nature,  although 
the  rule  is  held  to  be  otherwise  where  the  statute  doubles  or  trebles 
the  damages.^- 

(DD.)  Forfeiture  of  Estate.  —  Disclosure  of  facts  subjecting  the 
witness  to  liability  to  forfeiture  of  an  estate,  as  distinguished  from 
termination  by  conditional  limitation,  is  privileged.*^ 


veyance.  Foss  v.  Haynes,  31  Me.  89. 
But  where  the  statute  imposes  a  pen- 
alty of  one  year's  value  of  the  land 
for  such  a  conveyance,  privilege  may 
be  claimed  against  its  disclosure. 
Northrop  r.  Hatch,  6  Conn.  361. 

Illegality  of  Contract —  A  discov- 
ery of  facts  showing  the  illegality 
of  the  contract  sued  on  does  not 
subject  the  party  to  a  forfeiture. 
Sloman  v.  Kelly,  i  Y.  &  C.  Exch. 
(Eng.)  169.  But  see  infra  IX,  i,  H, 
a,  6,    (B.),    (b),    (EE.). 

Showing  Incapacity  as  Elector  or 
Juror —  See  Respublica  v.  Gibbs,  3 
Yeates   (Pa.)  429. 

Loss  of  Limited  Liability —  Com- 
pulsory disclosure  of  facts  defeating 
a  shipowner"s  limitation  of  liability 
does  not  subject  him  to  a  forfeiture. 
LaBourgogne,   104  Fed.  823. 

The  Revocation  of  a  License  of  a 
Foreign  Corporation  to  do  business 
within  the  state  is  merely  the  with- 
drawal of  a  privilege  and  not  the  in- 
fliction of  a  penalty.  State  v.  Stand- 
ard Oil  Co.,  61   Neb.  28,  84  N.   W. 

413- 

80.  England.  —  Glynn  v.  Houston, 
I  Keen  329,  48  Eng.  Reprint  333; 
Mayor,  etc.  of  London  v.  Levy,  8 
Ves.  Jr.  398,  32  Eng.  Reprint  408; 
Bullock  V.  Richardson,  11  Ves.  Jr. 
373,  32  Eng.  Reprint  1131;  East  In- 
dia Co.  z'.  Campbell,  i  Ves.  Sr.  246, 
27  Eng.  Reprint  loio;  East  India 
Co.  V.  Neave,  5  Ves.  Jr.  173,  31  Eng. 
Reprint  530. 

Canada.  —  Burton  v.  Young,  17 
Low.  Can.  379. 

United  States.  —  Lees  v.  United 
States,  150  U.  S.  476;  Newgold  v. 
A.  E.  N.  &  M.  Co.,  108  Fed.  341; 
Johnson  v.  Donaldson,  18  Blatchf. 
287,    3    Fed.    22;    United    States    v. 
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Twenty-Eight  Packages,  Gilp.  306, 
28  Fed.   Cas.    No.    16,561. 

Illinois.  —  Robson  v.  Doyle,  191 
111.  566,  61   N.  E.  435- 

81.  Southern  R.  Co.  v.  Bush,  122 
Ala.  470,  26  So.  168  (action  by  ad- 
ministrator for  wrongful  death  of 
intestate)  ;  Masseth  v.  Johnston,  59 
Fed.   613    (against   an   infringer). 

32.  Logan  v.  R.  Co.,  132  Pa.  St. 
403,  19  Atl.  137  (treble  damages  for 
discrimination  in  freight  rates). 
See  Anonymous,  i  Vem.  60,  23  Eng. 
Reprint  310.  Contra,  Levy  v.  Su- 
perior Court,  105  Cal.  600,  38  Pac. 
965  (McFarland  and  DeHaven,  JJ., 
dissenting).  And  see  Masseth  v. 
Johnston,  59  Fed.  613. 

83.  Pve  V.  Butterfield,  5  B.  &  S. 
829,  34  t.  J.,  Q.  B.  17,  II  Jur.  (N. 
S.)  220,  II  L.  T.  448;  Chauncey  v. 
Tahourden,  2  Atk.  392,  26  Eng.  Re- 
print 637;  Jordan  v.  Holkham, 
Ambl.  209,  27  Eng.  Reprint  I39- 
See  also  Lucas  v.  Evans,  3  .-Vtk.  260, 

26  Eng.  Reprint  951 ;  Hambrook  v. 
Smith,  17  Sim.  209,  60  Eng.  Reprint 
1 109.  But  see  Horsburg  v.  Baker,  i 
Pet.    (U.   S.)   232. 

Forfeiture  of  Lease Lansing  v. 

Pine,  4  Paige  (N.  Y.)  639;  Fire- 
brass's  Case,  2  Salk.  (Eng.)  550; 
Uxbridge  v.  Staveland.  i  Ves.  Sr.  56, 

27  Eng.  Reprint  888. 

Waste — ■Attorney-General  v.  Vin- 
cent,  Bunb.    (Eng.)    IQ2. 

Disability  To  Take  Estate  or  Land. 
Discovery  of  a  disability  to  take  an 
estate  by  reason  of  being  a  Papist 
cannot  be  compelled  (Smith  v.  Reed, 
I  Atk.  (Eng.)  526),  but  disability  of 
an  alien  to  take  or  hold  land  is  not 
a  penalty  or  forfeiture  and  is  not 
privileged    from    disclosure.     Duples- 
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(EE.)  Usury.  —  Where  the  taking  of  usurious  interest  is  penalized 
by  forfeiture,  a  witness  or  party  cannot  be  compelled  to  disclose 
tnch  fact.®*  The  interest  agreed  upon  is  privileged  from  disclosure 
because  of  its  tendency  to  show  the  interest  taken.®" 

(FF.)  Removal  or  Impeachment  of  Public  Officer.  —  A  public  officer 
charged  with  misconduct  in  office  need  not  testify  as  to  facts  which 
might  furnish  grounds  for  his  removal  or  impeachment,®^  nor  where 
he  is  forbidden  by  law  to  disclose  the  facts  called  for,  on  pain  of 
removal.®^ 

(C.)  Nature  OF  Evidence  to  Which  Privilege  Applies. —  (a.)  In  General. 
A  witness  may  claim  his  privilege  not  only  when  his  answer  may 
directly  show  or  tend  to  show  conduct  rendering  him  liable  to 
penal  consequences,®®  but  also  when  it  may  disclose  facts  constitut- 


sis  V.  Attorney-General,  i  Bro.  P. 
C.  415,  I  Eng.  Reprint  658. 

84.  Livingston  v.  Harris,  3  Paige 
(N.  Y.)  528;  Perrine  v.  Striker,  7 
Paige   (N.  Y.)   598. 

85.  Chauncey  v.  Tahourden,  2 
Atk.  392,  26  Eng.  Reprint  637;  Le- 
goux  V.  Wante,  3  Har.  &  J.  (Md.) 
184.  Contra,  Taylor  v.  Matchell,  i 
How.  (Miss.)  596,  Perrine  v. 
Striker,  7  Paige  (N.  Y.)  598  (un- 
der statute). 

86.  United  States  v.  Collins,  i 
Woods  499,  25  Fed.  Cas.  No.  14,837. 

Forfeiture  of  Office Facts  which 

would  result  in  a  forfeiture  of  of- 
fice are  privileged  from  discovery. 
Honeywood  v.  Selwin,  3  Atk.  276,  26 
Eng.   Reprint  961. 

87.  A  Postmaster  being  prohibited 
by  the  Postal  Laws  and  Regulations, 
under  penalty  of  removal,  from  dis- 
closing the  addresses  of  letters  pass- 
ing through  the  postoffice,  he  may 
refuse  to  testify  whether  a  certain 
registered  letter  passed  through  his 
office.  Nye  v.  Daniels,  79  Vt.  81,  53 
Atl.    ISO. 

88.  United  States.  —  United  States 
V.  Goosely,  25  Fed.  Cas.  No.  15,230; 
United  States  v.  Moses,  i  Cranch  C. 
C.  170,  27  Fed.  Cas.  No.  15,824  (wit- 
ness not  obliged  to  say  whether  he 
had  sold  certain  goods,  alleged  to 
have  been  stolen,  to  the  defendant)  ; 
United  States  v.  Burr,  25  Fed.  Cas. 
No.  I4,692£?;  Taylor  v.  Angevine,  15 
Blatchf.  536,  24  Fed.  Cas.  No.  14,306; 
In  re  Rosser,  96  Fed.  305 ;  In  re 
Hooks  Smelt.  Co.,  138  Fed.  954;  In 
re  Smith,  112  Fed.  509;  United 
States  V.  Lynn,  2  Cranch  C;  C.  309, 
26  Fed.  Cas.  No.  15,649;  In  re  Walsh, 


104  Fed.  518;  In  re  Kock,  14  Fed. 
Cas.  No.  7,916;  In  re  Graham,  8  Ben. 
419,  10  Fed.  Cas.  No.  5,659. 

Alabama.  —  Alston  v.  State,  109 
Ala.  51,  20  So.  81 ;  Ex  parte  Bosco- 
witz,  84  Ala.  463,  4  So.  279,  5  Am. 
St.  Rep.  384- 

Arkansas.  —  Pleasant  z.  State,  15 
Ark.  624. 

California.  —  Rogers  v.  Superior 
Court,  145  Cal.  88,  78  Pac.  344*.  ^x 
parte  Clarke,  103  Cal.  352,  37  Pac. 
230. 

Connecticut.  —  Grannis  v.  Bran- 
den,  5  Day  260,  5  Am.  Dec.  143. 

Delaware.  —  Knowles  v.  Knowles, 
2  Houst..  133;  Short  v.  State,  4  Har. 
568. 

Georgia.  —  Gravett  v.  State,  74  Ga. 
191. 

Illinois.  —  Mackin  v.  People,  115 
111.  312,  3  N.  E.  222;  Taylor  v.  Mc- 
Irwin,  94  111.  488;  Minters  v.  Peo- 
ple, 139  in.  363.  29  N.  E.  45- 

Indiana.  —  French  v.  Venneman, 
14  Ind.  282;  Lister  v.  Baker,  6 
Blackf.  439. 

Iowa.  —  Printz  v.  Cheeney,  11' 
Iowa  469. 

Kentucky. — Rutherford  v.  Com. 
2  Mete.  387;  Louisville,  H.  &  St.  L. 
R.  Co.  V.  Schwab,  31  Ky.  L.  Rep. 
1313,   105   S.  W.   no. 

Afa!»^.  — State  v.  Blake,  25  Me. 
350  (cannot  be  compelled  to  testify 
that  he  had  sworn  falsely  upon  an- 
other trial). 

Michigan.  —  Foster  v.  People,  18 
Mich.  266. 

Minnesota.  —  State  v.  Bilansky,  3 
Minn.  246;  State  v.  Thaden,  43  Minn. 
253,  45  N.   W.  447. 

Missouri.  —  State   v.    Marshall,   36 
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ing  a  link  in  a  chain  of  incriminating  circumstances.^®  If  the  mat- 
ter called  for  is  of  such  a  nature  that  a  full  disclosure  thereof  on 
cross-examination  might  tend  to  incriminate  the  witness,  it  is  priv- 


Mo.  400;  State  v.  Talbott,  73  Mo. 
347;  In  re  Green,  86  Mo.  App.  216; 
Ward  V.  State,  2  Mo.  120,  22  Am. 
Dec  449;  State  v.  Simmons  Hdw. 
Co.  109  Mo.  118,  18  S.  W.  1125,  15 
L.  R.  A.  676. 

New  Hampshire.  —  State  v.  Sta- 
ples, 47  N.  H.  113,  90  Am.  Dec.  565; 
Coburn  v.  Odell,  30  N.  H.  540; 
Janvrin  v.  Scammon,  29  N.  H.  280; 
State  V.  Farmer,  46  N.  H.  200. 

New  York.  —  People  v.  Herrick,  13 
Johns.  82,  7  Am.  Dec.  364;  Wheeler 
V.  Dixon,  14  How.  Pr.  151 ;  Byass  v. 
Sullivan,  21  How.  Pr.  50;  Boston 
Marine  Ins.  Co.  v.  Slocovitch,  23 
Jones  &  S.  452  (witness  had  been 
accused  of  setting  fire  to  a  vessel; 
held,  he  is  not  obliged  to  answer 
whether  he  had  any  conversation  in 
regard  to  the  setting  of  the  fire)  ; 
CuUinan  v.  Quinn,  95  App.  Div.  492, 
88  N.  Y.  Supp.  963  (defendant  was 
asked  whether  premises  where  liquor 
was  sold  were  in  same  condition 
when  subsequently  examined  by  ex- 
cise commissioners  as  when  certain 
sales  were  made)  ;  People  v.  Sea- 
man, 8  Misc.  152,  29  N.  Y.  Supp. 
329  (in  a  grand  jury  investigation 
of  death  caused  by  generation  of  a 
deadly  gas  in  jugs  provided  for  that 
purpose,  witness  is  not  obliged  to 
answer  questions  as  to  whether  he 
knew  where  and  by  whom  the  jugs 
were  purchased). 

Tennessee.  —  Douglass  v.  Wood,  i 
Swan  393  (not  obliged  to  answer  a 
question  which  might  subject  him  to 
a   prosecution   for   champerty). 

Vermont.  —  Chamberlain  v.  Wil- 
son, 12  Vt.  491,  36  Am.  Dec.  356. 

Virginia.  —  (Mullen  v.  Com.,  24 
Gratt.  624;  Langhorne  v.  Com.,  76 
Va.   1012. 

Washington.  —  State  v.  Coella,  3 
Wash.  99,  28  Pac.  28  (female  witness 
cannot  be  compelled  to  answer 
whether  she  is  a  prostitute). 

West  Virginia.  —  State  v.  Hill,  52 
W.  Va.  296,  43  S.  E.  160. 

Wisconsin.  —  Emery  v.  State,  101 
Wis.  627,  78  N.  W.  145;  State  v. 
Olin,  23  Wis.  309  (alien  cannot  be 
compelled  to  testify  that  he  voted 
at  an  election). 
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Wyoming.  —  Miskimmins  v.  Shav- 
er, 8  Wyo.  392,  58  Pac.  411.  See 
also  cases  cited  in  following  notes, 
and  infra  IX,  i,  H,  a,   (7). 

Verification  of  P  1  e  a  d  i  n  g  —  An 
answer  to  a  complaint  on  file  need 
not  be  verified  when  it  will  incrimi- 
nate. Moloney  v.  Dows,  2  Hilt.  (N. 
Y.)  247. 

89.  Canada.  —  D'lvry  v.  World 
Newspaper   Co.,   17  Ont.   Pr.  387, 

United  States.  —  Wyckofif  v.  Wag- 
ner Typewriter  Co.,  99  Fed.  158; 
United  States  v.  Burr,  25  Fed.  Cas. 
No.  I4,6g2e ;  Sanderson's  Case,  3 
Cranch  C.  C.  638,  21  Fed.  Cas.  No. 
12,297. 

Alabama.  —  Bx  parte  Boscowitz, 
84  Ala.  463,  4  So.  279,  5  Am.  St. 
Rep.  384  (not  obliged  to  answer  as 
to  illicit  sexual  intercourse,  for  that 
is  an  essential  element  in  certain 
statutory  crimes). 

Colorado.  —  Tuttle  v.  People,  33 
Colo.  243,  79  Pac.  1035,  7  L.  R.  A. 
33,  3  Ann.  Cas.  Si3- 

Florida.  —  Wallace  v.  State,  41 
Fla.  547,  26  So.  713. 

Georgia.  —  Higdon  v.  Heard,  14 
Ga.  255. 

///;HOJ.y.  —  Minters  v.  People,  I39 
111.  363,  29  N.  E.  45,  reversing  39  111. 
App.  438. 

lOiVa.  —  Printz  v.  Cheeney,  11 
Iowa  469. 

Kansas.  —  Stevens  v.  State,  50 
Kan.  712,  32  Pac.  350. 

Michigan.  —  Foster  v.  People,  18 
Mich.  266. 

Minnesota.  — State  v.  Bilansky,  3 
Minn.  246 ;  State  v.  Thaden,  43  Minn. 
253,  45  N.  W.  447- 

Missouri.  —  Ward  v.  State,  2  Mo. 
120,  22  Am.  Dec.  449;  State  v.  Sim- 
mons Hdw.  Co.,  109  Mo.  118,  18  S. 
W.  1 125,  15  L.  R.  A.  676. 

New  Hampshire.  —  Noyes  v. 
Heard,  73  N.  H.  481,  62  Atl.  787; 
State  V.  Staples,  47  N.  H.  113,  90 
Am.  Dec.  565;  Janvrin  v.  Scammon, 
29  N.  H.  280;  State  v.  Farmer,  46 
N.  H.  200. 

New  York.  —  People  ex  rel.  Tay- 
lor V.  Forbes,  143  N.  Y.  219,  38  N. 
E.  303;  Henry  v.  Bank  of  Salina,  i 


WITNESSES. 


651 


ileged.'"'  But  it  seems  that  a  fact  which,  though  it  must  be  proved, 
does  not  constitute  part  of  nor  tend  to  show  any  criminal  conduct, 
is  not  incriminating." 

(b)  Presence  or  Participation  of  Others  in  Crime.  —  A  witness  may 
be  compelled  to  testify  as  to  his  knowledge  of  the  presence  or  par- 
ticipation of  others  in  a  criminal  act.  notwithstanding  the  fact  that 
he  himself  may  have  participated  in  the  same  act.'-  A  witness  can- 
not be  compelled  to  testify  as  to  criminal  acts  done  m  his  presence 
which  could  not  have  been  done  without  his  concurrence  and 
assent.** 


N.  Y.  83,  3  Denio  593;  Moloney  v. 
Dows,  2  Hilt.  247. 

North  Carolina.  —  State  v.  Spier, 
86  N.  C.  600;  Smith  v.  Smith,  116 
N.  C.  386,  21  S.  E.  196. 

South  Carolina.  — St^te  v.  Ed- 
wards, 2  Nott  &  McC.  14,  10  Am. 
Dec.  557.  ^^     ^ 

Tennessee.  —  Lea  v.  Henderson,  i 
Coldw.   146. 

Utah.  —  Feoplt  v.  Reggel,  8  Utah 
21. 

Virginia.  —  Langhorne  v.  Com.,  70 
Va.  1012. 

Wyoming.  —  Miskimmins  v.  Shav- 
er, 8  Wyo.  392,  58  Pac.  411.  See 
infra,    IX,    i,    H,    a,    (7). 

Reasons.  —  "  The  rights  mtended 
to  be  protected  by  this  constitu- 
tional provision  are  so  sacred,  and 
the  pressure  so  great  toward  their 
relaxation  in  cases  where  suspicion 
of  guilt  is  strong  and  evidence  ob- 
scure, that  it  is  the  duty  of  the 
courts  to  Uberally  construe  the  pro- 
hibition in  favor  of  private  rights, 
and  to  refuse  to  permit  those  first 
and  doubtful  steps  which  may  invade 
it  in  any  respect."  Thornton  v. 
State,  117  Wis.  338,  93  N.  W.  1107, 
per  Dodge,  J.  See  also  the  opinion  of 
Chief  Justice  Marshall,  i  Burr's  Tr. 
245,  25  Fed.  Cas.  No.  14,692,  et  seq. 
The  privilege  extends  not  only  to 
the  testimony  which  may  itself  be 
used  against  the  witness,  but  which 
discloses  facts  or  circumstances  from 
which  his  connection  with  or  guilt 
of  a  crime  may  be  proven  through 
other  sources  than  his  answers.  In 
re  Beer  (N.  D.),  115  N.  W.  672; 
Emery's  Case,  107  Mass.  172,  9  Am. 
Rep.  22;  Counselman  v.  Hitchcock, 
142  U.  S.  547- 

90.  Ex  parte  Park,  37  Tex.  Crim. 
590,  40  S.  W.  300,  66  Am.  St.  Rep. 
835.     But    see     State    v.    Bond,     12 


Idaho   424,   86    Pac.   43-     See    infra, 
IX,  I   H,  c,    (4),    (D). 

91.  See  Rudolph  v.  State,  128 
Wis.  222,  231,  107  N.  W.  466. 

92.  Wheatley  v.  State,  114  Ga 
175,  39  S.  E.  877;  Ward  V.  State,  2 
Mo.  120;  Ex  parte  Lindo,  i  Cranch 
C.  C.  445,  IS  Fed.  Cas.  No.  8,364; 
Lord  Chancellor  Maccelsfield's  Trial, 

16  How.  St.  Trial  767,  920,  1146, 
1150;  Ex  parte  Buskett.  106  Mo.  602, 

17  S.  W.  753;  LaFontaine  v.  South- 
ern Underwriters  Assn.,  83  N.  C. 
132.  But  see  Rex  v.  Slaney,  5  Car. 
&  P.  213,  24  E.  C.  L.  285,  holding 
the  question  whether  the  witness 
knew  who  wrote  the  libel  in  ques- 
tion was  not  privileged,  but  that  the 
witness  could  refuse  to  name  the 
person  because  it  might  be  himself. 
And  see  contra,  Minters  v.  People, 
139  111.  363,  29  N.   E.  45- 

In  Richman  v.  State.  2  Greene 
(Iowa)  532,  it  was  held  that  the 
witness  could  not  refuse  to  answer 
the  question,  "  Do  you  know  of  any 
other  person  than  yourself  being  en- 
gaged in  gaming?"  But  in  Printz 
V.  Cheney,  11  Iowa  469,  it  was  held 
that  the  witness  could  refuse  to  an- 
swer as  to  what  he  knew  in  regard 
to  any  person's  participation  in  the 
act  in  question.  See,  however. 
State  V.  Duffey,  15  Iowa  425. 

Under  the  statute  of  Indiana  pro- 
viding that  any  person  legally  called 
to  give  evidence  against  another  for 
gaming  shall  be  deemed  a  competent 
witness  to  prove  such  gaming,  al- 
though such  person  may  have  been 
concerned  as  a  party,  a  witness  may 
be  compelled  to  testify  as  to  the  fact 
that  wagers  had  been  made  on  a 
horse  race.  Cheesum  v.  State,  8 
Blackf.   (Tnd.)  332,  44  Am.  Dec.  771- 

93.  Ex  parte  Merrell,  50  Tex. 
Crim.  193,  95  S.  W.  1047. 
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(D.)  Specific  Instances  of  Incriminating  Facts. —  (a.)  Gaming. 
A  witness  cannot  be  compelled  to  answer  when  an  answer  will  show 
that  he  has  violated  statutory  provisions  against  gaming,®*  but  a 
witness  cannot  refuse  to  answer  whether  he  saw  others  engaged 
in  gaming®"^  or  knew  of  their  gambling.^® 

(b.)  Sexual  Intercourse. — Testimony  as  to  sexual  intercourse  is 
privileged  where  it  would  expose  the  witness  to  criminal  prosecu- 
tion;^^ not,  however,  where  such  act  constitutes  no  crime  or  part 
of  crime.** 

(c.)  Sale  or  Purchase  of  Intoxicating  Liquor.  —  Where  the  purchaser 
of  liquors  unlawfully  sold  is  not  punishable,  he  may  be  compelled 
to  testify  against  the   seller ;®®   but  not  where   he   is   punishable.^ 


84.  In  re  Patterson,  i  Ben.  544, 
18  Fed.  Cas.  No.  10,816  (bankrupt 
asked,  "  have  you  lost  any  part  of  it 
in  gaming?");  In  re  Feldstein,  103 
Fed.  269  (a  witness  cannot  be  com- 
pelled to  state  consideration  for 
checks  when  the  answer  would  ren- 
der him  liable  for  gaming)  ;  Higdon 
V.  Heard,  14  Ga.  255  (see  Wheatley 
V.  State,  114  Ga.  75,  39  S.  E.  877)  ; 
Anderson  v.  State,  7  Ohio  250.  See 
also  Minter  v.  People,  139  111.  363, 
29  N.  E.  45,  reversing  39  111.  App. 
438. 

95.  Ex  parte  Lindo,  i  Cranch  C. 
C.  445,  15  Fed.  Cas.  No.  8,364.  See 
supra,  IX,  I,  H,  a,   (6.),   (C),  (b.). 

96.  Wheatley  v.  State,  114  Ga. 
175.  39  N.  E.  877 ;  Richman  v.  State, 

2  Greene   (Iowa)    532. 

A  witness  must  answer  as  to 
whether  he  knew  of  any  persons 
having  played  cards  for  money  with- 
in the  county  in  the  last  eighteen 
months.  Smith  v.  People,  20  111. 
App.  591- 

A  witness  may  be  compelled  to 
answer  as  to  what  persons  other 
than  himself  have  bet  on  faro. 
Ward  V.  State,  2  Mo.  120,  22  Am. 
Dec.  449. 

97.  England.  —  King  v.  King,  2 
Rob.    Ecc.    153. 

Alabama.  —  Ex  parte  Boscowitz, 
84  Ala.  463,  4  So.  279,  5  Am.  St. 
Rep.   384. 

Kansas.  —  Stevens  v.  State,  50 
Kan.  712,  32  Pac.  350. 

Michigan.  —  People  v.  Brewer,  27 
Mich.   134. 

New  Jersey.  —  Vaughn  v.   Ferine, 

3  N.  J.  L.  728,  4  Am.  Dec.  411. 
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North  Carolina.  —  Smith  v.  Smith, 
116  N.  C.  386,  21   S.  E.  196. 

Tennessee.  —  Reed  v.  Williams,  5 
Sneed  580,  73  Am.  Dec.  157  (woman 
not  compelled  to  answer,  because 
fornication  is  a  crime)  ;  Lea  v.  Hen- 
derson,   I    Coldw.    146. 

Adultery —  In  an  action  for  di- 
vorce the  party  is  privileged  against 
discovery  as  to  facts  showing  his 
adultery,  where  the  same  would  con- 
stitute a  crime.  Redfern  v.  Red- 
fern,  (1891)  P.  D.  139;  Marsh  v. 
Marsh,   16  N.  J.   Eq.  391. 

In  an  action  for  seduction,  the 
daughter  of  plaintiff  cannot  be  com- 
pelled to  answer  as  to  unlawful  in- 
tercourse with  other  men.  Dodd  v. 
Norris,  3  Camp.  (Eng.)  5x9,  14  R. 
R.  832. 

98.  In  a  prosecution  for  bastardy 
a  witness  cannot  refuse  to  answer 
whether  he  had  ever  had  intercourse 
with  the  relatrix  where  it  is  shown 
by  other  witnesses  that  a  secret  mar- 
riage existed  between  the  relatrix 
and  witness  and  that  ii.e  act  of  in- 
tercourse would  not  under  such  cir- 
cumstances be  criminal.  Ford  v. 
State,  29  Ind.  541,  95  Am.  Dec.  658. 
See  also  Hill  v.  State,  4  Ind.  112. 

99.  Wakeman  v.  Chambers,  69 
Iowa  169,  28  N.  W.  498,  58  Am. 
Rep.  218;  Com.  v.  Willard,  22  Pick. 
(Mass.)  476;  State  v.  Rand.  51  N. 
H.  361,  12  Am.  Rep.  127;  Page  v. 
State,   II   Lea    (Tenn.)    202. 

1.  State  V.  Bach  Liquor  Co.,  67 
Ark.  163,  55  S.  W.  854  (minor  can- 
not be  comoelled  to  testify  that  he 
purchased  liquor  from  certain  party, 
because  statute  makes  such  act  on 
his  part  a  crime). 
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Likewise,  one  who  is  merely  interested  in  the  profits  of  the  unlaw- 
ful sale  may  be  compelled  to  testify. 

,.x  77  Where  usury  is  a  crime  a  witness  may  refuse  to 

'^Te1'ML//an.o..  7//../.a.on.- A  witness  ^^^IJ^^^^^e  ^ompel^^^ 
testify  that  the  house  he  lives  in  is  a  house  of  ill-tame  nor  to  uis 
cbsenatter  which  might  subject  him  to  prosecution  for  criminal 
hbel^  or  to  answer  a  question  as  to  his  previous  testimony  if  the 
answer  mi-ht  subject  him  to  a  prosecution  for  perjury.*^  So  the 
u le  appherto  numerous  other  matters  which  may  be  of  a  -immal 
nature  such  as  fraud,^  criminal  conspiracy ,«  compounding  felony, 

lege  against  discovery  as  to  the 
truth  of  the  alleged  libel,  although 
it  involves  his  criminal  conduct. 
Macaulay  v.  bhackell,  i  Bligh  (N. 
S.)  96,  121,  133,  4  Eng.  Reprnit  809. 
6.  Bellinger  v.  People,  8  Wend. 
(N.  Y.)   595- 

To  the  effect  that  a  witness  can- 
not be  compelled  to  testify  that  he 
has  committed  perjury,  see  Fness  y. 
New  York  C.  &  H.  R.  R.  Co.,  67 
Hun  205,  22  N.  Y.  Supp.  104,  «f- 
nrmcd  140  N.  Y.  639.  35  N.  E  892 : 
State  V.  Simpson,  9  ^-  ^-  *-- 
Hawks)    580. 

7.  Ex  parte  Symes,  n  Ves.  Jr. 
521,  32  Eng.  Reprint  1191- 

In  an  action  by  an  administrator 
to  recover  property  of  decedent  al- 
leged to  have  been  fraudulently  ob- 
tained and  disposed  of  or  concealed 
by  defendant,  the  latter  is  pnvi  eged 
as  to  facts  relating  to  the  alleged 
fraudulent  transaction  which  consti- 
tutes a  crime.  Chappell  v.  Chappell, 
116  App.  Div.  573,  loi  N.  Y.  Supp. 

846. 

8.  Criminal     Conspiracy.  —  Dum- 

mer  v.  Chippenham,  14  Ves.  Jr.  245- 
-iT,  Eng.  Reprint  5^5 ;  Michael  v. 
Gay,  I  F.  &  F.  (Eng.)  409-  But  the 
allegation  of  an  unlawful  confedera- 
tion or  conspiracy  which  is  usually 
introduced  in  bills  of  equity  is  ordi- 
narily merely  a  formal  part  of  the 
bill  requiring  no  particular  answer, 
and  does  not  entitle  defendant  to 
claim  privilege  against  discovery. 
Adams  v.  Porter,  i  Cush.  (Mass.) 
170  See  Chetwynd  v.  Lindon,  2  Ves. 
Sr.  450,  28  Eng.  Reprint  288. 

9.  Claridge    v.    Hoarse,    14    Ves. 
Jr.  59,  33  Eng.  Reprint  443- 
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2.  State  V.  Davis,  23  Me.  4^3- 
But  where  liquor  is  sold  by  a  club, 
all  the  members  of  which  are  liable 
to  prosecution  for  the  offense,  each 
one  may  refuse  to  answer  questions 
tending  to  show  the  offense.  Chesa- 
peake Club  V.  State,  63  Md.  446. 

3.  Burns  v.  Kempshall,  24  Wend. 
CN  Y  )  360,  aMnncd  in  4  Hill  468; 
Bank  of  Salina  v.  Henry.  2  Demo 
(NY)  155;  Fellows  v.  Wdson,  31 
Barb.  (N.  Y.)  162.  Compare  May- 
ham  V.  Coombs,  14  Ohio  428. 

If  usury  is  only  a  crime  where 
there  is  a  corrupt  agreement  to  re- 
ceive more  than  the  statutory  rate 
of  interest,  an  order  for  examination 
to  disclose  usury  is  properly  allowed 
Fox  V.  Miller,  20  App.  Div.  333,  4° 

N.   Y.    Supp.   837-  ,       „ 

Penalty  or  Forfeiture  for  Usury. 

See  supra,   IX,  i,  H,  a,    (6.),    (B.), 

(b.),    (EE.).  ,,  0 

4.  Com.  V.  Trider,  I43  Mass.  180, 
0  N.  E.  510. 

5.  Simmons  v.  Holster.  13  Minn. 
249;  Thorpe  v.  Macauley,  5  Madd. 
218,  56  Eng.  Reprint  877;  Riddle  v. 
Blackburne,  125  App.  Div.  893,  no 
N.  Y.  Supp.  748. 

The  manager  of  a  newspaper  cor- 
poration, in  an  action  aeainst  it  for 
libel,  can  claim  its  privilege  against 
producing  its  files  which  might  show 
it  guilty  of  criminal  libel.  D'lvry  t;. 
World  Newspaper  Co..  17  Ont.  Pr. 
■^87 

In  a  civil  action  for  libel  defend- 
ant is  privileged  from  discovery  of 
facts  which  might  subject  him  to 
criminal  prosecution.  March  v. 
Davidson,  9  Paige  (N.  Y.)  580. 
But  it  seems  that  the  plaintiff  by 
bringing  the  action  waives  his  pnvi- 
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duelling/'^  subornation  of  perjury,  ^^  and  such  contempts  as  are 
regarded  as  criminal.^^  A  witness  cannot  be  required  to  testify 
as  to  his  former  incriminating  admissions/^ 

(E.)  Disclosure  of  Misdemkanor.  —  The  privilege  exists  although 
the  offense  which  ma}^  be  disclosed  is  merely  a  misdemeanor.^* 

(F;)  Effect  op  Claim  of  Innocence.  —  The  fact  that  the  evidence 
of  the  witness  shows  that  he  is  guiltless  of  crime  does  not  deprive 
him  of  his  right  to  claim  privilege  against  disclosing  facts  which 
might  be  used  in  a  chain  of  evidence  against  him.^"^  It  is  for  the 
protection  of  innocent  parties  that  the  privilege  is  given."  But 
it  has  been  held  that  a  party  cannot  claim  privilege  against  produc- 
ing a  document  which,  if  his  contention  regarding  the  same  be  true, 
v^ould  only  tend  to  prove  his  innocence.^'^ 

(7.)  Discovery.  — A  person  cannot  be  compelled  to  discover  mat- 
ters which  would  subject  or  tend  to  subject  him  to  criminal  prose- 
cution,^^ and  the  same  rule  applies  in  the  case  of  forfeitures  and 


10.  See  State  v.  Edwards,  2  Nott 
&  McC.   (S.  C.)   13;  Cullen  v.  Com., 

24  Gratt.    (Va.)    624. 

11.  Selby  V.  Crew,  2  Anstr. 
(Eng.)    504. 

12.  Louisville,  H.  &  St.  L.  R.  Co. 
V.  Schwab,  31  Ky.  L.  Rep.  1313,  105 
S.  W.  no  (a  jury  commissioner 
cannot  be  compelled  to  testify  con- 
cerning his  wrongful  delegation  to 
clerks  of  his  duty  to  personally  se- 
lect the  jury  panel  in  the  manner 
provided  by  law,  such  conduct  be- 
ing a  contempt  of  court).  But  see 
sut>ra,   IX,    I,   H,   a,    (4.),    (B.). 

13.  Incriminating  Admissions. 
Rex.  V.  Pegler,  5  Car.  &  P.  521,  24 
E.   C.  L.  436.     See  State  v.   Blake, 

25  Me.  250. 

14.  Noyes  v.  Thorp,  72  N.  H. 
48,  62  Atl.  787;  Wheeler  v.  Dixon, 
14  How.  Pr.  (N.  Y.)  151;  Byass  v. 
Smith,  4  Bosw.  (N.  Y.)  679  (sell- 
ing goods  with  counterfeited  lab- 
els) ;  Kugelman  v.  Barry,  17  Misc. 
30,  40  N.  Y.  Supp.  767. 

15.  In  People  v.  Seaman,  8  Misc. 
152,  29  N.  Y.  Supp.  329,  the  grand 
jury  had  been  investigating  the 
death  of  a  woman  caused  by  the 
generation  of  a  deadly  gas  in  jugs 
which  had  been  provided  for  that 
purpose.  The  witness  testified  that 
he  did  not  know  what  was  in  the 
jugs  at  the  time  of  or  immediately 
after  their  purchase,  and  that  he  did 
not  know  for  what  purpose  they 
were  bought.  He  was  then  asked  if 
he    knew    who    purchased    the    jugs, 
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and  where.  It  was  held  that  he 
might  claim  a  privilege  to  refuse  to 
answer.  "  Notwithstanding  his  .  as- 
sertion of  innocence,  if  he  answers 
questions  asked,  revealing  the  fact 
that  he  purchased  those  jugs,  a 
jury  might  well,  with  other  circum- 
stances, fasten  the  crime  upon  him." 
See  also  People  v.  Forbes,  143  N. 
Y.  219,  38  N.  E.  303  (a  case  grow- 
ing out  of  the  same  act  as  the  pre- 
ceding case).  But  see  O'Connor  v. 
Jack,  2  Brewst.  (Pa.)  407.  Compare 
Bx  parte  Wilson,  39  Tex.  Crim.  630, 
47  S.  W.  996. 

16.  Bartlett  v.  Lewis,  12  C.  B. 
(N.  S.)  249,  265,  31  L.  J.,  C.  P.  230, 
9  Jur.  (N.  S.)  202,  6  L.  T.  388,  per 
Byles,  J. 

17.  Hilliker  v.  Farr,  149  Mich, 
444,  112  N.  W.  1 1 16. 

18.  England.  —  Paxton  v.  Doug- 
las, 19  Ves.  Jr.  225,  34  Eng.  Reprint 
502;  Lloyd  V.  Passingham,  16  Ves. 
Jr.  59.  33  Eng.  Reprint  906;  Clar- 
idge  V.  Hoare,  14  Ves.  Jr.  59,  33 
Eng.  Reprint  442;  Cartwright  v. 
Green,  8  Ves.  Jr.  405,  32  Eng.  Re- 
print 412;  Ex  parte  Symes,  11  Ves. 
Jr.  521,  32  Eng.  Reprint  1191;  East 
India  Co.  v.  Campbell,  i  Ves.  Sr. 
246,  27  Eng.  Reprint  loio;  Lee  v. 
Read,  5  Beav.  381,  6  Jur.  1026;  Lich- 
field V.  Rond,  6  Beav.  88,  7  Jur.  209; 
Hatfie'd  v.  Hatfield,  5  Bro.  P.  C. 
103;  Heriz  v.  Riera,  11  Sim.  318,  5 
Jur.  20.  59  Eng.  Reprint  896;  Fisher 
V.  Owen,  47  L.  J.,  Ch.  681,  8  Ch. 
Div.  64s,  38  L.   T.   577;    Christie  v. 
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penalties.^^     A    proceeding    for    discovery    cannot    be    maintained 
when  it  appears  that  the  evidence  to  be  discovered  will  be  incrim- 


Christie,  42  L.  J.,  Ch.  544-  L.  R.  8 
Ch.  499,  28  L.  T.  607;  Maccaluni  v. 
Turton,  2  Y.  &  J.  183;  Nobkisseii 
V.  Hastings,  2  Ves.  Jr.  84,  4  Bro. 
C.  C.  252,  30  Eng.  Reprint  535; 
Sharp  V.  Carter,  3  P-  Wms.  375,  24 
Eng.  Reprint  1108;  Wallis  v.  Port- 
land, 8  Bro.  P.  C.  161,  3  Ves.  494, 
4  R.  R.  78,  30  Eng.  Reprint  1123. 

United  States.  — Stewart  v.  Dra- 
sha,  4  McLean  563,  23  Ped.  Cas.  No. 
13,424;  Daisley  v.  Dunn,  98  Fed. 
497;  Ocean  Ins.  Co.  v.  Fields,  2 
Story   59,    18  Fed.   Cas.   No.    10,406. 

Alabama.  —  Morris  v.  McClellan, 
154  Ala.  639,  45  So.  641. 

Connecticut.  —  Northrop  v.  Hatch, 
6  Conn.  363;  Skinner  v.  Judson,  8 
Conn.  533;  Butler  v.  Catling,  i 
Root  310. 

Georgia.  —  Thornton  v.  Adkins, 
19  Ga.  464;  Higdon  v.  Heard,  14 
Ga.    255;    Marshall   v.   Riley,    7    Ga. 

367. 

Illinois.  —  Robson  v.  Doyle,  191 
111.  566,  61  N.  E.  435- 

Kentucky.  —  Leigh  v.  Everheart, 
4  T.  B.  Mon.  381. 

Maryland.  —  Salmon  v.  Clagett,  3 
Bland  125 ;  Wolf  v.  Wolf,  2  Har.  & 
J.  388;  Broadbent  v.  State,  7  Md. 
416. 

Massachusetts.  —  Adams  v.  Por- 
ter,  I   Cush.   170. 

Nezv  Hampshire.  —  Bay  State  Iron 
Co.  V.  Goodall,  39  N.  H.  223. 

New  Jersey.  —  Marsh  v.  Marsh, 
16  N.  J.  Eq.  391 ;  Bailey  v.  Stiles,  3 
N.  J.  Eq.  245;  Black  v.  Black,  26 
N.   J.   Eq.  431. 

Neiv  York.  —  March  v.  Davison, 
9  Paige  580;  Taylor  v.  Bruen,  2 
Barb.  Ch.  301 ;  Leggett  v.  Postley,  2 
Paige  599;  Union  Bank  v.  Barker, 
3  Barb.  Ch.  358;  Deas  v.  Harvie,  2 
Barb.  Ch.  448;  Conant  v.  Delafield, 
3  Edw.  Ch.  201. 

North      Carolina.  —  Patterson      v. 
Patterson,  2   N.   C.    (i    Hayw.)    167. 
Tennessee.  —  Shea     v.     Knoxville, 
etc.  R.  Co.,  6  Baxt.  277. 

Virginia.  —  Northwestern  Bank  v. 
Nelson,    i    Gratt.    108. 

West     Virginia.  —  Thompson     v 

Whitaker  Iron   Co.,  41   W.  Va.  574- 

This    rule   exists   independently  of 

the  constitutional  privilege  of  parties 


and     witnesses.       United     States    v. 
National  Lead  Co.,  75  Fed.  94- 

Discovery  of  an  alleged  libel  can- 
not be  compelled  where  it  might  be 
used  in  a  criminal  prosecution.  Rid- 
dle V.  Blackburn,  125  App.  Div.  893, 
no  N.  Y.  Supp.  748;  D'lvry  v. 
World   Newspaper  Co.,    17  Ont.   Pr. 

387. 

Inspection    of    Mine — An    order 

allowing  an  inspection  of  under- 
ground workings  of  a  tunnel  or 
mine  through  which  alleged  trespass 
is  being  committed,  does  not  compel 
one  to  furnish  evidence  against  him- 
self. Howe's  C.  L.  &  C.  Co.  v. 
Howe's  C.  Assn.,  88  Hun  554,  34 
N.  Y.  Supp.  848,  judgment  affirmed, 
147  N.  Y.  721  (mem.),  42  N.  E.  J^^t- 
19.     See  article  "  Discovery,"  Vol. 

IV,  and   supra,    IX,    i,    H,    a,    (6), 
(B.),  also  the  following  cases: 

England.  —  Selwyn  v.  Honeywood, 
9  Mod.  419,  88  Eng.  Reprint  546; 
Firebrass's  Case,  2  Salk.  550;  At- 
torney-General V.  Lucas,  2  Hare 
566,  7  Jur.  1080,  67  Eng.  Reprint 
234;  United  States  of  America  v. 
M'Rae,  37  L.  J.  Ch.  129,  L.  R.  3 
Ch.  79,  17  L.  T.  428;  Chambers  v. 
Thompson,  4  Bro.  C.  C.  434;  East 
India  Co.  v.  Campbell,  i  Ves.  Sr. 
246,   27   Eng.   Reprint   loio;    Cousins 

V.  Smith,    13   Ves.    Jr.    164,    542,    33 
Eng.  Reprint  257,  397. 

United  States.  —  United  States  v. 
National  Lead  Co.,  75  Fed.  94; 
Stewart  v.  Drasha,  4  McLean  563, 
23  Fed.  Cas.  No.  i3AH'>  United 
States  V.  Saline  Bank,  i  Pet.  100; 
Atwill  V.  Ferrett,  2  Blatchf.  39,  2 
Fed.  Cas.  No.  640;  Snow  v.  Mast,. 
6s  Fed.  623 ;  Finch  v.  Rikeman,  2 
Blatchf.  301,  9  Fed.  Cas.   No.  4,788. 

Connecticut.  —  Northrop  v.  Hatch, 
6  Conn.  363;  Skinner  v.  Judson,  8 
Conn.   528. 

Georgia.  —  Marshall  v.  Riley,  7 
Ga.  367;  Higdon  v.  Heard,  14  Ga. 
255;  Thornton  v.  Adkins,  19  Ga. 
464. 

Illinois.  —  People  v.  Western 
Manuf.  Mut.  Ins.  Co.,  40  111.  App. 
428;  Crandall  v.  Sorg,  99  IH-  App. 
22. 

Kentucky.  —  Atterberry  v.  Knox, 
8  Dana  282. 
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inatingj^"  nor  unless  it  affirmatively  appears  that  the  party  is  to  be 
examined  as  to  some  fact  which  will  not  tend  to  incriminate  him.^^ 
When,  however,  some  of  the  matters  called  for  are  material  and 
not  incriminating  the  order  may  issue,--  leaving  the  witness  the 
tight  to  claim  his  privilege  at  the  proper  time.^^  An  order  for  ex- 
amination before  trial  will  not  be  denied  merely  because  questions 
may  be  asked  which  will  tend  to  criminate  the  witness  since  the 
privilege  may  be  claimed  and  determined  when  such  questions  are 


Maryland.  —  Legoux  v.  Wante,  3 
Har.  &  J.  184;  Salmon  v.  Clagett,  3 
Bland  125 ;  Wolf  v.  Wolf,  2  Har.  & 
G.   388. 

New  Jersey.  —  Vanderveer  v.  Hol- 
comb,   17  N.  J.  Eq.  87,  547. 

Nezv  York.  —  Lansing  v.  Pine,  4 
Paige  639;  jNIarch  v.  Davison,  9 
Paige  580;  Taylor  v.  Bruen,  2  Barb. 
Ch.    301. 

Ohio.  —  Cadwallader  v.  Granville 
Alexandrian  Soc,  11   Ohio  292. 

Tennessee.  —  Lindsley  v.  James,  3 
Coldw.  477. 

Virginia.  —  Northwestern  Bank  v. 
Nelson,    i    Gratt.    108. 

Discovery  in  Equity "  The  rule 

of  equity  on  this  subject  is  not  con- 
fined to  cases  where  the  purpose  of 
the  suit  itself,  or  of  the  action  to 
which  it  is  ancillary,  is  to  enforce 
the  penalty  or  forfeiture;  but  ex- 
tends to  those  where  the  discovery 
itself  would  expose  the  party  to 
some  other  action  or  suit,  or  any 
criminal  or  penal  prosecution  tend- 
ing to  the  like  result.  Nor  is  it 
material  whether  the  penalty  or  for- 
feiture arises  out  of  the  common 
or  statute  law,  or  is  imposed  by 
some  conveyance,  devise  or  con- 
tract, giving  to  the  act  of  the  party 
which  he  is  called  upon  to  discover, 
the  effect  of  divesting  or  defeating 
his  title  or  estate."  Poindexter  v. 
Davis,  6   Gratt.    (Va.)    481. 

20.  England.  —  Duncalf  v.  Blake, 
I  Atk.  52,  26  Eng.  Reprint  35;  At- 
torney-General V.  Vincent,  Bunb. 
192. 

Canada.  —  D'lvry  v.  World  News- 
paper Co.,   17  Ont.  Pr.  387. 

United  States.  —  United  States  v. 
National  Lead  Co.,  75  Fed.  94. 

Georgia.  —  Higdon  v.  Heard,  14 
Ga.  255. 

New  York.  —  Kugelman  v.  Barry, 
17  Misc.  37,  40  N.  Y.  Supp.  767, 
Yamato   Trading   Co.   v.   Brown,   27 
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Hun  248;  Kinney  v.  Roberts,  26 
Hun    166. 

Compare  In  re  Knickerbocker 
Steamboat  Co.,  136  Fed.  956.  See 
Spence  v.  Sprinkle,  I  B.  Mon.  (Ky.) 
43,  and  article  "  Discovery,"  Vol.  IV, 
p.  708,  et  seq. 

If  the  order  is  granted  improperly 
the  party  need  not  wait  until  the 
question  is  put  to  him  before  claim- 
ing his  privilege.  People  v.  Z^Iuss- 
baum,  55  App.  Div.  245,  67  N.  Y. 
Supp.  492,  reversing  32  Misc.  i,  66 
N.    Y.    Supp.    129. 

Where  a  law  court  has  been  given 
the  chancery  power  of  compelling 
a  discovery  the  same  rule  applies. 
United  States  v.  National  Lead  Co., 
75  Fed.  94.  See  D'lvry  v.  World 
Newspaper  Co.,   17  Ont.  Pr.  387. 

Where  the  purpose  of  the  bill  of 
discovery  is  to  compel  the  disclos- 
ure of  incriminating  matters  it  is 
demurrable.  Noyes  v.  Thorpe,  72, 
N.  H.  481,  62  Atl.  787.  See  also 
United  States  v.  National  Lead  Co., 
75  Fed.  948,  and  infra,  IX,  i,  H. 
c,    (2.),    (C), 

21.  Ely  V.  Perkins,  57  Misc.  361, 
108  N.  Y.  Supp.  613;  Abbott  V. 
Faber,  87  Hun  299,  34  N.  Y.  Supp. 
433. 

22.  Skinner  v.  Steele,  88  Hun 
307,  34  N.  Y.  Supp.  748;  Fisher  v. 
Price,  II  Beav.  194,  50  Eng.  Re- 
print 791 ;  Cadwallader  v.  Alexan- 
drian Soc,  II  Ohio  292.  See  supra, 
IX,  I,  H,  a,  (5.)  But  where  the 
plaintiff  so  combines  the  two  classes 
of  matters  that  it  is  difficult  or  im- 
possible for  the  defendant  to  answer 
any  portion  of  the  interrogatories 
without  incriminating  himself  he  is 
not  bound  to  answer  at  all.  Lich- 
field V.  Bond,  6  Beav.  88,  7  Jur. 
209.  49  Eng.  Reprint  758. 

23.  See  infra,  IX,  i,  H.  c. 
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propounded.-*  But  in  an  action  to  enforce  a  penalty  or  forfeiture,^^ 
or  the  sole  purpose  of  which  is  to  establish  conduct  constituting  a 
crime,-"  the  privilege  exempts  the  defendant  from  all  discovery  even 
on  incidental  points,  the  sam«e  as  in  the  case  of  a  prosecution  for 
crime. 

(8.)  Privilege  as  to  Accounting.  —  Where  a  person  has  voluntarily 
assumed  an  office  or  relation  which  imposes  upon  him  a  legal 
obligation  to  render  an  account,  the  privilege  against  self-incrimina- 
tion will  not  relieve  him  from  the  necessity  of  accounting.^^ 

(9.)  Records  Required  as  Police  Regulation.  —  Where  as  a  matter  of 
police  regulation  records  are  required  to  be  made^^  or  kept-°  by  per- 
sons engaged  in  certain  classes  of  business,  they  cannot  refuse  to 
make  such  records  or  to  allow  inspection  of  them  by  proper  officers, 
or  object  to  their  use  in  aid  of  a  criminal  prosecution  of  them- 
selves,^" nor  it  has  been  held,  refuse  to  produce  them,^^  on  the 
ground  of  privilege.  A  statute  requiring  persons  slaughtering 
animals  to  furnish  information  with  respect  to  the  same  is  no  viola- 
tion of  privilege.^^ 

(10.)  Privilege  as  to  Production  of  Books  and  Papers. —  (A.)  In 
General.  —  The  law  excuses  a  witness  from  producing  books  and 
papers,  the  contents  of  which  may  tend  to  incriminate  him.^^ 


24.  Campbell  v.  Brock's  Com. 
Agency,  38  App.  Div.  137,  56  N.  Y. 
Supp.  540;  Rosenbaum  v.  Rice,  36 
Misc.  410,  73  N.  Y.  Supp.  714;  Ryan 
v.  Reagan,  46  App.  Div.  590,  62 
N.  Y.  Supp.  39;  Meade  v.  Southern 
Tier  Masonic  Relief  Assn.,  119 
App.  Div.  761,  104  N.  Y.  Supp.  523. 
See  supra,  IX,   i,  H,  a,    (5.). 

25.  Green  v.  Weaver,  i  Sim.  404, 
57  Eng.  Reprint  630;  Burton  v. 
Young,   17  L.  Can.  379. 

26.  Thorpe  v.  Macauley,  5  Madd. 
218,  56  Eng.  Reprint  877;  Hopkins 
V.  Smith,  I  Ont.  L.  R.  659.  But  see 
Lichfield  v.^  Bond,  6  Beav.  88,  7 
Jur.  209;  Fisher  v.  Price,  11  Beav. 
194,  50  Ens:.  Reprint  791. 

27.  Accounting  by  Executor  or 
Administrator An  executor  or  ad- 
ministrator cannot  refuse  to  file  an 
account  on  the  ground  that  he 
would  thereby  disclose  evidence 
tending  to  incriminate  himself.  Ex 
parte  Hurt    (Ala.),  47  So.  264. 

28.  Registration  of  Internal 
Revenue  Receipts.  —  An  act  which 
requires  the  registration  and  publi- 
cation of  internal  revenue  tax  re- 
ceipts does  not  violate  the  constitu- 
tional immunity  from  self  crimina- 
tion, but  is  a  valid  exercise  of  po- 

42 


lice  power.     State  v.  Hanson,  16  N. 
D.  347,  113  N.  W.  371. 

29.  City  of  St.  Joseph  v.  Levin, 
128  Mo.  588,  31  S.  W.  lOl,  49  Am. 
St.   Rep.   577. 

30.  State  V.  Smith,  74  Iowa  580, 
38  N.  W.  492  (pharmacists'  re- 
ports) ;  State  v.  Cummings,  76 
Iowa  133,  40  N.  W.  124;  State  v. 
Donovan,  10  N.  D.  203,  86  N.  W. 
709. 

Fictitious  public  records  made  by 
the  defendant  and  produced  by  his 
clerk  under  a  subpoena  may  be  used 
against  him.  People  v.  Coombs,  158 
N.  Y.  532,  53  N.  E.  5^7,  amrming  36 
App.  Div.  284,  55  N.  Y.  Supp.  276. 

31.  Louisville  &  N.  R.  Co.  V: 
Com.,  106  Ky.  633,  51  S.  W.  164, 
1012,  90  Am.  St.  Rep.  236,  holding 
that  the  tariflf  sheet  of  a  railroad 
publicly  posted  was  not  a  private 
document,  and  that  its  production 
might  therefore  be  compelled.  See 
also  Bradshaw  v.  Murphy,  7  Car. 
&  P.  (Eng.)  612.  But  see  City  of 
St.  Joseph  V.  Levin,  128  Mo.  588,  31 
S.  W.  lOi,  49  Am.  St.  Rep.  577,  and 
iitfra,  IX,   I,  H,  a,   (10.),   (F.). 

32.  Aston  V.  State,  27  Tex.  App. 
574,  II  S.  W.  637. 

33.  England.  — UiW  v.  Campbell, 
44  L.  J/C.   P.  97,  L.  R.  10  C.  P. 
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(B.)  Necessity  of  Producing  for  Inspection  by  Court.  —  Notwith- 
standing a  witness  claims  privilege  against  the  production  of  books 
on  the  ground  that  their  contents  may  tend  to  incriminate  him,  he 


222,  32  L.  T.  59.  See  Hnnnings  v. 
Williamson,  52  L.  J.,  Q.  B.  273,  10 
Q.  B.  D.  459,  48  L.  T.  581,  31  W. 
R.  336.  But  see  Webb  v.  East,  49 
L.  J.,  Ex.  250,  5  Ex.  D.  108,  41  L. 
T.  715. 

Canada.  —  D'lvry  z>.  World  News- 
paper Co.,  17  Ont.   Pr.  387. 

United  States.  —  In  re  Kanter,  117 
Fed.  356  (ban!:rupt  not  obliged  to 
produce  books  which  would  incrim- 
inate him). 

Illinois.  —  Lamson  zk  Boyden,  160 
111.  613,  43  N.  E.  781;  Kanter  v. 
Clerk  of  Circuit  Court,  108  111.  App. 
287. 

Maryland.  —  Blum  v.  State,  94 
Md.  375,  51  Atl.  26,  56  L.  R.  A.  322. 

Missouri.  —  Ex  parte  Conrades 
(Mo.  App.),  85  S.  W.  150. 

Nevada.  —  Ex  parte  Pledden,  29 
Nev.  352,  90   Pac.   72>7- 

New  York.  —  Byass  v.  Sullivan, 
21   How.  Pr.  50. 

North  Dakota.  —  State  v.  Dono- 
van, 10  N.  D.  203,  86  N.  W.  709. 

A  federal  statute  requiring  an  ac- 
cused to  produce  books  and  papers, 
and  providing  that  a  failure  to  pro- 
duce shall  be  equivalent  to  a  con- 
fession of  the  matters  alleged  to  be 
contained  therein,  is  unconstitutional 
and  is  in  violation  of  the  fifth 
amendment  to  the  constitution  of 
the  United  States.  Boyd  v.  United 
States,  116  U.  S.  616. 

It  is  error  to  demand  from  the 
defendant,  in  the  presence  of  the 
jury,  the  production  of  such  books 
and  documents.  McKnight  v. 
United  States,  115  Fed.  972. 

The  rule  is  well  stated,  with  its 
limitations,  in  In  re  Moser,  138 
Mich.  302,  loi  N.  W.  588,  per  Grant, 
J. :  "  One  cannot  be  compelled  to 
produce  his  own  books,  or  the  books 
of  another,  which  are  under  his  con- 
trol as  agent  or  otherwise,  where 
their  production  would  tend  to  crim- 
inate him ;  neither  can  his  clerk, 
whose  possession  is  in  his  posses- 
sion, be  required  to  produce  them; 
but  when,  as  the  agent  of  another, 
he  chooses  to  make  entries  on  the 
books  of  that  other,  and  those  books 
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are  in  the  actual  and  legal  posses- 
sion and  control  of  another  officer 
of  the  corporation,  or  of  the  corpo- 
ration itself,  such  officer  may  be 
compellea  to  produce  them,  in  a 
proper  case,  under  a  subpoena  duces 
tecum." 

As  a  wife  cannot  be  compelled  to 
be  a  witness  against  her  husband, 
she  cannot  be  compelled  to  produce 
papers  against  him  on  a  subpoena 
duces  tecum.  Upon  her  refusal  to 
produce,  however,  secondary  evi- 
dence of  their  contents  may  be 
given.  Farmer  v.  State,  lOO  Ga.  41, 
28  S.  E.  26. 

Where  the  witness'  answer  shows 
that  the  document  will  not  incrim- 
inate him,  he  may  be  compelled  to 
produce  them.  In  re  Peasley,  44 
Fed.  271. 

A  person  is  not  privileged  to  re- 
fuse to  produce  documents  merely 
because  thev  are  private.  Burnham 
V.  Morrissey,  14  Gray  (Mass.)  226, 
74  Am.  Dec.  676.  See  supra,  IX, 
I,   A. 

The  fact  that  the  production  will 
tend  to  lead  to  pecuniary  loss  gives 
no  privilege.  Bull  v.  Loveland,  10 
Pick.  (Mass.)  9;  Hawkins  v.  Sum- 
ter, 4  Desaus.  (S.  C.)  102,  446.  See 
supra,  IX,   I.  B. 

Where  the  books  were  ordered 
to  be  produced  for  the  purpose  of 
determining  the  nature  of  certain 
entries  therein,  it  was  held  that  the 
witness  must  produce  the  books  but 
might  refuse  to  exhibit  any  entry 
which  would  incriminate  him.  In 
re  Lippman,  3  Ben.  95,  15  Fed.  Cas. 
No.  8,382. 

In  Titus  V.  Cortelyou,  i  Barb. 
(N.  Y.)  444,  it  was  said  that  if  the 
books  contain  accounts  and  transac- 
tions which  in  no  way  relate  to  the 
subject  of  examination,  it  is  the 
right  of  the  party  to  seal  up  such 
parts  of  the  books  so  that  they  shall 
not  be  exposed  to  the  observation 
of  those  who  have  no  right  to  ex- 
amine them. 

Claim Where    Must    Be    Made. 

Sec  infrU;  IX,  i,  H,  c 
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cannot  lawfully  refuse  to  produce  them  for  the  inspection  of  the 
court  for  the  purpose  of  determining  the  merit  of  the  claim.        _ 

(C)  Objection  to  Production  by  Another  —  The  privilege  being 
personal  to  the  witness  he  cannot  urge  it  against  the  compulsory 
production  of  his  books  by  another  person  in  whose  possession  they 
are,^^  though  it  has  been  held  to  the  contrary. =^^ 

(D  )  Privilege  of  Corporation  Officer  or  Employe.  —  An  officer  or 
employe  of  a  corporation  cannot  be  compelled  to  produce  its  books 
and  papers  in  his  possession  containing  the  record  of  his  actions 
where  the  purpose  is  to  get  evidence  which  may  tend  to  incriminate 
him,"  or  where  such  a  result  would  follow.^^  But  such  a  person 
who  is  not  the  legal  custodian  of  books  which  are  not  in  any  sense 
his  private  propertv  cannot  lawfully  refuse  to  produce  them.^"  But 
a  corporate  officer  cannot  by  a  claim  of  privilege  prevent  the  ex- 
amination of  the  books  of  the  corporation,  although  they  disclose 
his  criminal  conduct.**^ 

(E )  Of  Bankrupt.  —  Where  a  voluntary  petition  in  bankruptcy 
is  filed  the  privilege  is  waived."  But  the  filing  of  an  involuntary 
petition  in  bankruptcy,  being  the  act  of  another,  does  not  deprive 
the  bankrupt  of  the  privilege,"  although  for  the  purpose  of  deter- 
mining whether  they  would  be  incriminating  he  may  be  compehed 
to  submit  such  documents  to  the  court  or  referee.*^ 


34.  Consolidated  Rendering  Co. 
V.  Vermont,  207  U.  S.  S41.  See  also 
In  re  Hess,  134  Fed.  109;  In  re 
Hark,  136  Fed.  986;  In  re  Consol. 
Rendering  Co.,  80  Vt.  55,  66  Atl. 
790;  United  States  v.  Collins,  146 
Fed.  553;  In  re  Lippman,  3  Ben.  95, 
15  Fed.  Cas.  No.  8,382. 

35.  State  v.  Strait,  94  Minn.  384, 
102  N.  W.  913  (books  of  bankrupt 
in  hands  of  trustee  in  bankruptcy). 
Compare  infra,  IX,  i,  H,  c,  (i.), 
(B.). 

36.  Hazlett's  Estate,  8  Pa.  Dist. 
201  {holding  that  an  insolvent,  on 
the  ground  of  privilege,  could  pre- 
vent compulsory  production  of  his 
books  by  his  assignee  to  whom  they 
had  been  delivered). 

37.  Ex  parte  Chapman,  153  Fed. 
371.  But  see  Pray  v.  Todd,  95  App. 
Div.  423,  88  N.  Y.  Supp.  650. 

Officers  of  a  corporation  cannot 
be  compelled  to  produce  the  cor- 
porate books  where  the  purpose  of 
the  application  is  to  show  their 
criminal  conduct  by  such  books. 
United  States  v.  National  Lead  Co., 
75  Fed.  94. 

38.  Rex  V.    Granatelli,   7    St.   Tr. 

(N.   S.)   979- 

39.  Ex    parte    Hedden,    29    Nev. 


352,  90  Pac.  737,  where  the  legal 
custodian  placed  the  books  in  the 
custody  of  petitioner,  another  of- 
ficer of  the  corporation,  after  they 
had  both  been  summoned  to  appear 
before  the  grand  jury.  Compare 
infra,  IX,  i,  H,  c,   (i.),    (B.). 

40.  McElree  v.  Darlington,  187 
Pa.  St.  593,  41  Atl.  456,  67  Am.  St. 
Rep.  592.  See  also  Pray  v.  Todd, 
95  App.  Div.  423,  88  N.  Y.  Supp. 
650.    Compare   infra,    IX,    i,    H,    c. 

41.  In  re  Sapiro,  92  Fed.  340. 
But  as  to  oral  testimony  the  privi- 
lege is  not  thereby  waived.  United 
States  V.  Goldstein,   132  Fed.  789.     . 

42.  In  re  Hess,  134  Fed.  log;  In 
re  Kanter,  117  Fed.  356. 

43.  The  witness  "  should  be  re- 
quired to  bring  the  books  and  papers 
which  he  alleges  contain  the_  in- 
criminating evidence  before  either 
the  court  or  referee  in  bankruptcy; 
and,  when  it  is  made  to  appear  that 
his  plea  is  well  founded,  the  court 
can  make  such  order  in  the  case  as 
will  fully  protect  him  from  discov- 
ery of  such  evidence,  and  at  the 
same  time,  if  possible,  enable  the 
trustee  to  obtain  such  information 
from  the  books  as  is  always  neces- 
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(F.)  Public  Records.  — The  privilege  in  regard  to  private  docu- 
ments does  not  extend,  however,  to  public  records,  which  must  be 

produced.** 

(11.)  Privilege  of  Accused  in  Criminal  Cases — (A.)  In  General. 
The  accused  in  a  criminal  prosecution  cannot  be  compelled  to  be  a 
witness  against  himself.*^  The  privilege  of  an  accuseo  protects 
him  not  only  from  the  necessity  of  furnishing  evidence  against 
himself,  but  even  from  being  called  upon  to  do  so  against  his  will ; 
it  is  therefore  error  for  the  court  or  counsel  to  place  him  in  such 
a  position  that  he  is  compelled  either  to  waive  his  privilege  or  sub- 
ject himself  to  the  unfavorable  inference  arising  from  his  claiming 
it.*^  The  privilege  is  attempted  to  be  confined  by  some  authorities 
to  testimonial  utterances.*^ 

(B.)  Distinguished  From  Confessions  Under  Duress.  — The  privi- 
lege against  self-crimination  is  distinct  from  the  exclusion  of  ad- 
missions or  confessions  given  under  compulsion.*^ 


sary  and  indispensable  in  the  settle- 
ment of  bankrupt  estates."  In  re 
Hess,  134  Fed.  109,  per  Holland, 
Dist.  J.  See  also  In  re  Hark,  136 
Fed.  986.  But  see  In  re  Kanter,  117 
Fed.  356. 

When  it  is  determined  that  the 
books  contain  no  incriminating  mat- 
ters they  must  be  produced.  In  re 
Hess  &  Co.,  136  Fed.  988. 

44,  Bradshaw  v.  Murphy,  7  Car. 
&  P.  (Eng.)  612;  Louisville  &  N. 
R.  Co.  V.  Com.,  106  Ky.  633,  m  S. 
W.  164,  1012,  90  Am.  St.  Rep. 
236.  But  see  Rex  v.  Cornelius, 
2  Str.  (Eng.)  1210.  See  supra,  IX, 
I,  H,  a,   (9.). 

45.  Ex  parte  Sauls,  46  Tex. 
Crim.  209,  78  S.  W.  1073;  Thornton 
V.  State,  117  Wis.  338,  93  N.  W.  1107. 
See  also  cases  cited  in  following 
notes. 

A  codefendant  cannot  be  com- 
pelled to  be  a  witness  for  the  other 
defendant  in  a  criminal  case.  Hol- 
man  v.  State,  72  Miss.  108,  16  So. 
294.  See  also  State  v.  Enochs,  69 
Ind.  314. 

Evidence  of  voluntary  statements 
made  out  of  court  is  admissible ;  the 
accused  is  not  thereby  compelled  to 
testify  against  himself.  State  v.  In- 
man,  70  Kan.  804.  79  Pac.  162. 

Testimony  Against  Accomplice. 
In  State  v.  Rose,  61  N.  C.  (Phill.) 
406,  it  is  held  that  where  two  per- 
sons are  under  one  indictment  each 
may  be  compelled  to  testify  for  or 
against   the   other,   although   neither 
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can    be    forced    to    give    testimony 
which  will  incriminate  himself. 

46.  See  supra,  IX,  i,  H,  a,  (3.), 
and  (5.)  ;  State  v.  Merkley,  74  Iowa 
695,  39  N.  W.  in;  McKnight  v. 
United  States,  115  Fed.  972,  54  C.  C. 
A.  358.  But  see  Johnson  v.  Com., 
115  Pa.  St.  369,  9  Atl.  78;  Sprouse 
V.  Com.,  81  Va.  374. 

"  Because  the  defendant  made  no 
objection  to  his  being  sworn  and 
no  objection  as  to  his  testifying, 
does  not  alter  his  constitutional 
right.  A  man  might  subject  him- 
self to  punishment  for  contempt,  if 
he  objected  to  testifying  when 
forced  or  called  upon  to  do  so.  It 
is  not  in  accord  with  the  orderly  ad- 
ministration of  justice  to  swear  a 
defendant  as  a  witness  against  him- 
self in  any  court;  if  a  defendant 
asks  to  be  sworn  when  charged 
with  a  crime,  that  presents  a  differ- 
ent question."  Cross  Hill  v.  Owens, 
61  S.  C.  22,  39  S.  E.  184.  See  also 
Blum  V.  State,  94  Md.  375,  51  Atl.  26. 

It  is  misconduct  for  the  prosecut- 
ing officer  to  demand  or  to  request 
the  accused,  in  the  presence  of  the 
jury,  to  be  sworn  or  to  take  the 
witness  stand.  United  States  v. 
Kimball,   117  Fed.    156. 

47.  Magee  v.  State  (Miss.),  46 
So.  529. 

48.  Magee   v.    State    (Miss.),   46- 
So.  529;  State  V.  Graham,  74  N.  C. 
646,  21  Am.  Rep.  493 ;  Rex  v.  Scott, 

I  Dears.  &  B.  47,  per  Campbell.  C.  J. ; 
People  V.   MclNIahon,  15  N.   Y.  384, 
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(C)  Experiments  and  Comparisons.  —  An  accused  cannot  be  com- 
pelled to  perform  or  submit  to  experiments  in  court,''^  even  though 
he  has  voluntarily  taken  the  stand  in  his  own  behalf.'"  It  is  not 
proper  to  require  an  accused  to  try  on  a  shoe'^  or  to  make  foot- 
prints for  comparison,'^-  in  court.  The  cases  are  not  m  accord  as 
to  whether  evidence  is  admissible  of  a  forced  comparison  of  his 
feet  with  footprints  of  the  supposed  guilty  party.^^  Evidence  is 
admissible,  however,  as  to  the  results  of  a  comparison  made  be- 
tween such  footprints  and  shoes  forcibly  taken  from  a  prisoner." 

(D  )  Compulsory  Physical  Examination  or  Inspection.  —  (a.)  Out 
^f  (^gJ^^f  _  According  to  the  weight  of  authority  the  admission  of 
testimony  as  to  the  results  of  an  examination  or  inspection  of  the 
accused's  person,  forcibly  made,  does  not  constitute  a  violation^^  of 


386;  Hendrickson  v.  People,  10  N. 
Y.  13,  33,  61  Am.  Dec.  721.  See 
article  "  Confessions,"  Vol.  III. 
But  see  Jordan  v.  State,  -?2  Miss. 
382;  Tuttle  V.  People,  33  Colo.  243, 
79  Pac.  103s,  70  L.  R.  A.  33. 

49.  See  Encyc.  of  Ev..  Vol.  V,  p. 
501;  Turman  v.  State  (Tex.  Crim.), 
95  S.  W.  533.  But  see  Johnson  v. 
Com.,  115  Pa.  St.  369.  9  Atl.  78 
(where  accused  was  called  upon  to 
repeat  certain  words  for  purpose  of 
identification)  ;  Sprouse  v.  Com.,  81 
Va.  378  (where  defendant  wrote  his 
name  at  the  request  of  the  court). 

50.  Accused  cannot  be  compelled 
to  place  a  cap  on  his  head  for  the 
purpose  of  identification  by  the 
proscuting  witness,  even  though  he 
has  voluntarily  taken  the  stand  in 
his  own  behalf.  Turman  v.  State, 
(Tex.  Crim.),  95  S.  W.  533-  See 
Encyc.  of  Ev.,  Vol.  V,  p.  501.  But 
compare  State  v.  Nordstrom,  7 
Wash.  506,  35  Pac.  382. 

61.  People  V.  Mead,  50  Mich.  228, 
15  N.  W.  95. 

52.  Stokes  V.  State,  5  Baxt. 
(Tenn.)  619,  30  Am.  Rep.  72  (pan 
of  soft  mud  was  taken  into  court 
room  at  the  trial,  and  the  prisoner 
was  asked,  in  the  presence  of  the 
jury,  to  put  his  foot  into  it). 

Contra,  Walker  v.  State,  7  Tex. 
App.  245,  32  Am.  Rep.  595  (magis- 
trate compelled  prisoner  to  make 
footprints  in  ash  heap). 

53.  Forced  Comparison.  —  Evi- 
dence Admissible State  v.  Graham, 

74  N.  C.  646,  21  Am.  Rep.  493;  Ma- 
gee  V.  State  (Miss.),  46  So.  529 
(the  defendant  "  is  not  in  such 
cases    giving    evidence.     He    is    not 


testifying  as  a  witness.  He  is  not 
delivering  any  testimonial  utter- 
ance "). 

Forced  Comparison.  —  Evidence 
Inadmissible.  —  Day  v.  State,  63  Ga. 

669. 

54.  Meyers  v.  State,  97  Ga.  76, 
25  S.  E.  252;  People  V.  VanWormer. 
175  N.  Y.  188,  67  N.  E.  299;  Thorn- 
ton V.  State,  117  Wis.  338,  93  N.  W. 
1 107,  98  Am.  St.  Rep.  924.  But  see 
Davis  v.  State,  131  Ala.  10.  31  So. 
569  (evidence  that  the  defendant  re- 
fused to  allow  his  shoes  to  be  taken 
to  be  compared  with  tracks  is  inad- 
missible). 

55.  O'Brien  v.  State,  125  Ind.  38, 
25  N.  E.  137,  9  L.  R.  A.  323;  State 
V.  Miller,  71  N.  J.  L.  527,  60  Atl. 
202;  People  V.  Truck,  170  N.  Y.  203, 
63  N.  E.  281  (defendant  was  taken 
to  a  room  outside  the  jail  and  was 
there  examined  by  insanity  experts). 
See  People  v.  Kemmler,  119  N.  Y. 
580,  24  N.  E.  9;  State  V.  Eastwood, 
73  Vt.  20s,  50  Atl.  1077;  Magee  v. 
State  (Miss.),  46  So.  529;  State  v. 
Jones,  153  Mo.  457,  55  S.  W.  80; 
People  V.  Glover,  71  Mich.  303,  38 
N.  W.  874. 

"  A  thief  may  be  forcibly  exam- 
ined and  the  stolen  property  may  be 
taken  from  his  person  and  brought 
into  court  for  his  condemnation.^  A 
prisoner's  person  may  be  examined 
for  marks  and  bruises,  and  then  they 
may  be  proved  upon  his  trial  to  es- 
tablish his  guilt;  and  it  would  be 
stretching  the  constitutional  inhibi- 
tion too  far  to  make  it  coyer  such 
cases  .  .  .  and  cases  like  this, 
and  the  inhibition  thus  applied 
would    greatly    embarrass    the    ad- 
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his  privilege,  although  it  has  sometimes  been  held  to  the  contrary.''^ 
(b.)  In  Court.  —  Requiring  an  accused  on  his  trial  to  exhibit  his 
person  in  the  condition  in  which  people  are  ordinarily  dressed  does 
not  compel  him  to  be  a  witness  against  himself;"  thus  he  may  be 
compelled  to  rise  or  otherwise  exhibit  himself  for  identification.^^ 
The  limits  of  the  right  to  compel  submission  to  inspection  or  ex- 
amination are  not  however  clearly  determined  by  the  cases,  though 
it  has  been  held  proper  to  compel  an  accused  to  bare  his  arm.^*^  By 
voluntarily  testifying®"  or  offering  evidence*^^  in  his  own  behalf  in 
regard  to  his  physical  condition  or  peculiarities  the  accused  waives 
his  privilege  against  submitting  to  measurements  or  physical  ex- 


ministration  of  iustice."  People  v. 
Gardner,  144  N.  Y.  119,  38  N.  E. 
1003. 

Physicians'  testimony  as  to  the 
condition  of  a  wound  on  defendant's 
head,  shaved  by  compulsion,  is  ad- 
missible. State  V.  Tettaton,  159  Mo. 
354,  6d  S.  W.  743- 

"  A  murderer  may  be  forcibly 
taken  before  his  dying  victim  for 
identification,  and  the  dying  decla- 
ration of  his  victim  may  then  be 
proved  upon  his  trial  for  his  identi- 
fication." People  v.  Gardner,  144  N. 
Y.  119,  38  N.  E.  1003. 

A  photograph  taken  of  the  accused 
by  a  police  officer,  after  his  arrest 
and  while  in  the  custody  of  the  of- 
ficer, is  admissible  for  the  purpose 
of  identification.  Shaffer  v.  United 
States,  24  App.  Cas.   (D.  C.)   417. 

Measurements  of  the  accused  taken 
while  he  is  in  custody  may  be  given 
in  evidence  though  taken  by  force. 
United  States  v.  Cross,  20  D.  C. 
365.  382. 

56.  State  v.  Height,  117  Iowa 
650,  91  N.  W.  935,  94  Am.  St.  Rep. 
323,  59  L.  R.  A.  437  (where  prisoner 
was  examined  by  physician  to  de- 
termine whether  he  had  a  venereal 
disease).  See  also  People  v.  Mc- 
Coy, 45  How.  Pr.  (N.  Y.)  216;  Ag- 
new  V.  Jobson,  13  Cox.  C.  C.  (Eng.) 
625. 

57.  State  v.  Nordstrom,  7  Wash. 
506,  35  Pac.  382. 

58.  People  v.  Goldenson,  76  Cal. 
328,  19  Pac.  161 ;  People  v.  Oliveria, 
127  Cal.  376,  59  Pac.  772;  Benson 
V.  State  (Tex.  Crim.),  6g  S.  W.  165; 
State  V.  Reasby,  100  Iowa  231,  69  N. 
W.  451 ;  People  v.  Gardner,  144  N. 
Y.  119,  38  N.  E.  1003  ("His  mere 
standing    up    did    not    identify    him 
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with  the  alleged  crime,  and  did  not 
disclose  any  act  connected  with  the 
crime ")  ;  Coles  v.  State,  23  Ohio 
Cir.  Ct.  313  (compelled  to  stand  up 
and  turn  back  to  witness).  John- 
son V.  Com.,  115  Pa.  St.  369,  9  Atl. 

78.  But  see  State  v.  Jacobs,  50  N. 
C.  (S  Jones  L.)  259  (cannot  com- 
pel defendant  to  exhibit  himself  for 
purpose  of  enabling  jury  to  deter- 
mine his  status  as  a  free  negro)  ; 
Blackwell  v.  State,  67  Ga.  76,  44  Am. 
Rep.  717  {holding  that  accused  could 
not  be  compelled  to  stand  up  to  en- 
able a  witness  to  testify  from  inspec- 
tion as  to  the  character  and  extent 
of  the  amputation  of  his  leg)  ;  Wil- 
liams V.  State,  98  Ala.  52,  13  So.  ^^i- 

The  accused  may  be  compelled  to 
take  his  feet  from  under  a  chair, 
thus  enabling  a  witness  who  had 
seen  tracks  of  the  murderer  to  state 
how  the  prisoner's  feet  corresponded 
therewith.  State  v.  Prudhomme,  25 
La.  Ann.  522. 

59.  State  v.  Ah  Chuey,   14   Nev. 

79.  32  Am.  Rep.  530  (defendant 
compelled  to  draw  up  his  shirt  sleeve 
so  as  to  exhibit  tattoo  mark).  See 
also  State  v.  Garrett,  71  N.  C.  85,  17 
Am.  Rep.  i  (defendant  compelled 
to  unwrap  hand  and  exhibit  it  at 
coroner's  inquest).  But  see  State 
V.  Nordstrom,  7  Wash.  506,  35  Pac. 
382;  Agnew  V.  Jobson,  13  Cox  C. 
C.   (Eng.)   625. 

60.  State  V.  Nordstrom,  7  Wash. 
506,  35  Pac.  382  (testimony  as  to 
inability  to  wear  boots  justifies  the 
compulsory  measurement  of  his 
feet). 

61.  Gordon  v.  State,  68  Ga.  814 
(voluntary  exhibition  of  scar).  See 
Lipes  V.  State,  15  Lea  (Tenn.)  125, 
54  Am.  Rep.  402. 
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amination  to  determine  the  truth  as  to  such  matters,  at  least  in  so 
far  as  the  privilege  against  self-incrimination  is  concerned.*'^ 

(E.)  Statutory  Presumptions.  —  Statutory  provisions  that  certain 
facts"^  or  failure  to  perform  certain  acts*''^  shall  constitute  prima 
facie  evidence  of  guilt  do  not  infringe  the  usual  constitutional 
provision. 

(F.)  Evidence  Given  at  Former  Hearing.  — Although  the  defendant 
does  not  take  the  stand  in  his  own  behalf,  evidence  of  the  testimony 
he  voluntarily  gave  at  a  former  hearing  is  admissible.®^ 

b.  Cautiojting  Witness. — While  the  court  should  not  actively 
interfere  to  prevent  a  witness  or  an  accused  from  giving  testimony 
tending  to  incriminate  himself,^®  it  may  properly  instruct  him  as 
to  his  privilege.'''^  Many  courts  have  said  that  it  is  the  court's  duty 
to  give  such  caution*^®  especially  where  the  witness  is  inexperienced 


62.  As  to  the  general  question  of 
the  right  to  compel  phj-sical  exami- 
nation, see  Vol.  IX,  p.  783. 

63.  Possession  of  Intoxicating 
Liquors.  —  Parsons  v.  State.  61  Neb. 
244,  85  N.  W.  65  (possession  of  in- 
toxicating liquor  made  prima  facie 
evidence  of  violation  of  statute 
against  illegal  sale). 

64.  Failure  To  Register  Automo- 
mobile —  People  v.  Schneider,  139 
Mich.  673,  103  N.  W.  172,  69  L.  R. 
A.   345- 

Failure   To   Keep   Record .  State 

V.  Davis,  117  Mo.  614,  23  S.  W.  759 
(druggists  compelled  to  produce  pre- 
scription when  called  upon).  See 
also  People  z>.  Shuler,  136  Mich.  161, 
98  N.  W.  986  (provision  that  drug- 
gists must  report  weekly  all  sales 
of  liquor)  ;  St.  Joseph  v.  Levin,  128 
Mo.  588,  31  S.  W.  loi,  49  Am.  St. 
Rep.  577  (pawnbrokers  compelled 
to   keep  and  exhibit  a   list). 

65.  See  articles  "  Admissions," 
Vol.  I;  "  Coneessions."  Vol.  Ill; 
"  Former  Testimony,"  Vol.  V ;  Peo- 
ple V.  Willard,  150  Cal.  543,  89  Pac. 
124;  People  V.  Furlong,  187  N.  Y. 
198,  79  N.  E.  978;  Bess  V.  Com.,  26 
Ky.  L.  Rep.  839.  82  S.  W.  576;  Com. 
v.  House,  28  Pitts.  Leg.  J.  210,  41 
Wkly.  Notes  Cas.  246;  Alston  v. 
State,  41  Tex.  39;  Armstrong  v. 
State,  34  Tex.  Crim.  248,  30  S.  W. 
235.  But  it  cannot  be  shown  that 
he  refused  to  answer  certain  ques- 
tions upon  another  trial  upon  the 
ground  of  privilege  against  self- 
crimination.  State  V.  Bailey,  54 
Iowa  414,  6  N.  W.  589. 


66.  Eggers  v.  Fox,  177  111.  185, 
52  N.  E.  269. 

67.  England.  —  Millman  v.  Tuck- 
er, Peake  Ad.  C.  222 ;  Fisher  v.  Ron- 
alds, 16  Eng.  L.  &  Eq.  417. 

Illinois. — Eggers  v.  Fox,  177  111. 
185,  52  N.   E.  269. 

Minnesota.  —  State  v.  Bilansky,  3 
Minn.  246. 

New  York.  —  People  v.  Priori, 
164  N.  Y.  459,  58  N.  E.  668. 

North  Carolina.  —  State  v.  Weav- 
er, 93  N.  C.  595- 

Ohio.  —  Mimms  v.  State,  16  Ohio 
St.  221. 

South  Carolina.  —  State  v.  Ed- 
wards, 2  Nott  &  Mc  C.  13,  10  Am. 
Dec.  557. 

Wisconsin.  —  Emery  v.  State,  lOi 
Wis.  627,  78  N.  W.  145.  See  Jan- 
vrin  V.  Scammon,  29  N.  H.  280. 

"  It  Is  Within  tlie  Discretion  of 
the  court,  and  the  usual  practice,  to 
advise  a  witness  that  he  is  not  bound 
to  criminate  himself  where  it  appears 
necessary  to  protect  the  rights  of  • 
the  witness."  Mayo  v.  Mayo,  119 
Mass.  290. 

68.  Florida. — Ex  parte  Senior, 
27  Fla.  I,  19  So.  652,  32  L.  R.  A. 
133  (when  circumstances  of  case 
call  for  it). 

Minnesota.  —  State  v.  Bilansky,  3 
Minn.  246.  See  Simmons  v.  Holster, 
13  Minn.  249. 

Mississippi.  —  See  Ivy  v.  State,  84 
Miss.  264.  36  So.  265. 

Neiu  York.  —  Friess  v.  New  York 
C.  &  H.  R.  R.  Co.,  67  Hun  205,  22 
N.  Y.  Supp.  104,  affinned  140  N.  Y. 
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or  ignorant,^**  others  hold  that  no  such  duty  rests  upon  the  court.'"* 
But  the  failure  of  the  court  to  instruct  a  witness  of  his  privilege 
cannot  be  assigned  by  a  party  as  error.''^  If  a  witness  who  knows 
of  his  privilege  does  not  claim  it,  and  testifies  falsely,  he  may  be 
prosecuted  for  perjury;"  but  if  he  does  not  know  of  his  privilege, 


639,  35  N.  E.  892;  Southard  v.  Rex- 
ford,  6  Cow.  254;  New  V.  Fisher,  11 
Daly  308;  Boston  Marine  Ins.  Co. 
V.   Slocovitch,  23  Jones  &  S.  452. 

North  Carolina.  —  State  v.  Weav- 
er, 93  N.  C.  595. 

Pennsylvania.  —  Ralph  v.  Brown, 
3  WaUs  &  S.  395- 

Texas.  —  Starr  v.  State  (Tex. 
Crim.),  86  S.  W.  1023  (witness 
should  be  informed  of  the  privilege ; 
it  is  immaterial  whether  court  or 
counsel  gives  the  warning). 

Vermont.  —  See  Smith  t'.  Crane, 
12  Vt.  487. 

Washington.  —  Perkins  v.  North 
End  Bank,  17  Wash.  100,  49  Pac. 
241  (it  is  the  duty  of  the  court  to 
caution  the  witness,  and  of  counsel 
to  suggest  that  the  caution  be 
given). 

Wisconsin.  —  Emery  v.  State,  loi 
Wis.  627,  78  N.  W.  145  (when  it  is 
evident  that  the  witness  is  ignorant 
of  his  rights  the  court  should  in- 
struct him).  Close  v.  Olney,  I 
Denio    (N.    Y.)    319. 

"  The  better  practice  is.  not  only 
to  notify  a  witness  that  he  will  not 
be  compelled  to  testify  to  anything 
that  will  criminate  him,  but  also 
when  a  particular  question  is  asked, 
to  warn  him  that  the  answer  to  such 
question  might  have  that  effect ;  and 
especially  is  this  true  where  the  wit- 
ness belongs  to  an  ignorant  class." 
Davis  V.  State,  122  Ga.  564,  50  S.  E. 
376.  But  in  United  States  v.  Dar- 
naud,  3  Wall.  Jr.  143,  2=;  Fed.  Cas. 
No.  14,918,  it  was  said  that  the 
court  should  not  give  a  general  in- 
struction, but  should  wait  until  a 
question  which  may  incriminate  is 
asked  before  interfering. 

Where  the  Witness  Has  Claimed 
Privilege  the  court  should  instruct 
him  fully  as  to  his  rights  in  the 
matter  and  as  to  what  facts  will 
tend  to  incriminate  him.  Close  v. 
Olney,  i  Denio  (N.  Y.)  319. 

69.     Emery  v.  State,  loi  Wis.  627, 

Vol.  XIV 


78  N.  W.  145.  See  Davis  v.  State, 
122  Ga.  564,  50  S.  E.  376;  Ex  parte 
Senior,  37  Fla.  i,  19  So.  652,  32  L. 
R.  A.   133. 

70.  Attorney-General  v.  Radloff, 
10  Exch.  84,  2  C.  L.  R.  1 1 16,  23  L. 
J.,  Ex.  240;   Reg.  V.  Coote,   12  Cox 

C.  C.  t;57 ;  Com.  v.  Shaw,  4  Cush. 
(Mass.)  594,  50  Am.  Dec.  813;  Com. 
V.  Howe,  13  Gray  (Mass.)  31;  Cul- 
len  V.  Com.,  24  Gratt.  (Va.)  624; 
State  V.  Comer,  157  Ind.  6ri,  62  N. 
E.  452;  Republic  v.  Parsons,  10  Ha- 
waii 601.  See  Dunn  v.  State,  99  Ga. 
211,  25  S.  E.  448;  Bolen  v.  People, 
184  III.  338,  56  N.  E.  408. 

Compare  State  v.  Matlack,  5 
Penne.  (Del.)  401,  64  Atl.  259,  hold- 
ing that  the  court  is  under  no  obli- 
gation to  instruct  the  witness  as  to 
his  privilege  against  disclosing  how 
he  voted. 

In  England  the  practice  formerly 
was  for  the  court  to  warn  the  wit- 
ness. Macclesfield's  Trial,  16  How. 
St.  Tr.  850 ;  Lloyd  v.  Passingham, 
16  Ves.  Jr.  59,  23  Eng.  Reprint  906. 

71.  Colorado.  —  Barr  v.  People, 
30  Colo.  522,  71  Pac.  392. 

Georgia.  —  Dunn  v.  State,  99  Ga. 
211,  25  S.  E.  448. 

Illinois.  —  Bolen  v.  People,  184  III. 
338,   56   N.    E.   408. 

Massachusetts.  —  Com.  v.  Shaw,  4 
Cush.  594,  50  Am.  Dec,  813;  Com. 
V.  Howe,  13  Gray  26. 

North  Dakota.  — State  v.  Kent, 
5  N.  D.  516,  67  N.  W.  1052,  35  L. 
R.  A.   518;   State  v.  Ekanger,  8  N. 

D.  559,  80  N.  W.  482. 

South  Carolina.  —  State  v.  Butler, 
47  S.  C.  25,  24  S.  E.  991. 

South  Dakota.  —  State  v.  Mun- 
geon,  20  S.  D.  612,  108  N.  W.  552. 

Compare  Lauchheimer  &  Sons  v. 
Jacobs,  126  Ga.  261,  55  S.  E.  55; 
Ivy  V.  State,  84  Miss.  264,  36  So. 
265. 

72.  United  States  v.  Bell,  81  Fed. 
830. 


PVITNESSES. 


665 


and  is  not  warned,  he  cannot  be  prosecuted  for  perjury  for  answer- 
ing falselyJ^ 

Distinguished  From  Confessions." — The  duty  of  the  court  to  advise 
the  witness  of  his  privilege  in  this  class  of  cases  must  be  dis- 
tinguished from  the  question  whether  the  testimony  of  a  witness 
can  be  subsequently  used  against  him  in  a  criminal  proceeding 
where  he  was  not  warned  of  his  rights/^ 

c.  Claim  and  Waiver. —  (1.)  Right  To  Claim. —  (A.)  Generally. 
The  privilege  here  under  discussion  was  not  created  for  the  benefit 
of  a  party  or  third  persons  but  is  personal  to  the  witness  as  such 
and  can  be  insisted  upon,  as  a  miatter  of  right,  by  him  only ;"  nor 
can  the  witness  claim  the  privilege  of  another.^®  An  unincor- 
porated association,  sued  as  such,  cannot  claim  the  privilege  of  one 
of  its  members.'^'' 

(B.)  Corporation.  — A  corporation  is  not  a  person  within  the 
meaning  of  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States,  and  similar  constitutional  and  statutory  provisions,  and  an 
officer  or  agent  of  a  corporation  cannot  refuse  to  testify  or  produce 
books  or  documents  on  the  ground  that  the  corporation  would  be 


73.  United  States  v.  Bell,  8i  Fed. 
830  ("  Can  the  government  take  ad- 
vantage of  its  own  wrong,  inveigle 
or  drive  or  permit  the  citizen,  too 
ignorant  to  protect  himself,  to  make 
an  oath  which  he  need  not  make 
under  any  compulsion,  and  then  in- 
sist upon  the  pains  and  penalties  of 
perjury  that  he  shall  tell  the  truth? 
Truth-telling  may  be  the  highest  vir- 
tue, but  may  the  fifth  amendment 
be  violated  to  enforce  it?  We  an- 
swer no.") 

74.  See  article  "  Confessions," 
Vol.  Ill,  pp.  325,  331,  341,  and  Tut- 
tle  V.  People,  33  Colo.  243,  79  Pac. 
1035,  7  L.  R.  A.  33;  United  States  v. 
Bell,  81  Fed.  830. 

75.  United  States.  —  In  re  Knick- 
erbocker Steamboat  Co.,  136  Fed. 
956. 

Alabama.  —  Beauvoir  Club  v. 
State,  148  Ala.  643,  42  So.  1040; 
Southern  R.  Co.  v.  Bush,  122  Ala. 
470,  26  So.  168. 

Colorado.  —  Lothrop  v.  Roberts, 
16  Colo.  250,  27  Pac.  698. 

Florida.  —  Ex  parte  Senior,  37 
Fla.  I,  19  So.  652,  32  L.  R.  A.  133. 

Illinois.  —  Bolen  v.  People,  184 
111.  338,  56  N.  E.  408;  Eggers  V. 
Fox,   177  111-   185.  52  N.  E.  269. 

Indiana.  —  South  Bend  v.  Hardy, 
98  Ind.  577,  49  Am.  Rep.  792. 


Louisiana.  —  Horrell  v.  Parish,  26 
La.  Ann.  6. 

Maryland.  —  Chesapeake  Club  v. 
State,  63   Aid.  446. 

Michigan.  —  Foster  v.  People,  18 
Mich.  266. 

Mississippi.  —  White  v.  State,  52 
Miss.  216. 

Nezv  Jersey.  —  Fries  v.  Brugler, 
12  N.  J.  L.  79,  21  Am.  Dec.  52. 

New  York.  —  Cloyes  v.  Thayer,  3 
Hill  564. 

North  Dakota. —  State  v.  Pan- 
coast,  5  N.  D.  516,  67  N.  W.  1052, 
35  L.  R.  A.  5x8. 

Tennessee.  —  In  re  Druggist 
Cases,  85  Tenn.  449,  3  S.  W.  490. 

Texas.  —  Ingersol  v.  AlcWillie,  87 
Tex.  647,  30  S.  W.  C69. 

Vermont.  —  In  re  Consol.  Render- 
ing Co.,  80  Vt.  55,  66  Atl.  790. 

Wisconsin.  —  State  ex  rel.  Hop- 
kins V.  Olin,  23  Wis.  309. 

Where  the  question  asked  is  not 
pertinent  counsel  may  object  on  tliis 
ground.  Sharon  v.  Sharon,  79  Cal. 
633,  22   Pac.  26. 

76.  Hale  v.  Henkel.  201  U.  S.  43; 
King  of  Sicilies  v.  Wilcox,  7  State 
Tr.  (N.  S.)  1049.  Compare  supra, 
IX.  I,  H,  a,   (10.),   (C). 

77.  Morgan  v.  Halberstadt,  60 
Fed.  592,  9  C.  C.  A.  147,  20  U.  S. 
App.  417. 
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thereby  incriminated^^  It  has,  however,  been  held  to  the  contrary 
under  a  statute  protecting  any  person  from  questions  tendmg  to 
criminate  himJ'* 

(2.)  Mode  and  Effect  of  Claim— (A.)  By  Whom  Made. — The  privi- 
lege being  a  personal  one  for  the  benefit  of  the  witness  alone  it 
must  be  claimed  by  him  personally;  neither  the  court  of  its  own 
motion,^"  nor  a  party  or  his  counsel  have  the  right  to  make  the 
objection  that  evidence  called  for  violates  the  privilege  of  the  wit- 
ness.^^     The  objection  cannot  be  made  by  the  state  in  a  criminal 


78.  United  States  v.  Armour  & 
Co.,  142  Fed.  808;  In  re  Moser,  138 
Mich.  302,  loi  N.  W.  588.  Compare 
Consolidated  Render.  Co.  v.  Ver- 
mont, 207  U.  S.  541 ;  United  States 
Exp.  Co.  V.  Henderson,  69  Iowa  40, 
28  N.  W.  426;  Louisville  &  N.  R. 
Co.  V.  Com.,  106  Ky.  633,  5i  S.  W. 
164,  1012,  90  Am.  St.  Rep.  236; 
Meade  v.  Southern  Tier  Masonic  Re- 
lief Assn.,  119  App.  Div.  761.  104  N. 
Y.  Supp.  523 ;  State  ex  rel.  Attorney- 
General  V.  Simmons  Hdw.  Co.,  109 
]\Io.  118,  18  S.  W.  1125,  15  L.  R.  A. 
676;  Ex  parte  Conrades  (Mo.  App.), 
85  S.  W.  150.  But  see  Logan  v.  R. 
Co.,  132  Pa.  St.  403,  19  Atl.  137; 
King  of  Sicilies  v.  Wilcox,  7  State 
Tr.  (N.  S.)  1049.  And  see  supra, 
IX,  I,  H,  a,   (10.),   (D.). 

Where  a  witness  is  summoned  be- 
fore a  grand  jury,  which  is  investi- 
gating alleged  violations  of  inter- 
state commerce  law  by  a  railroad 
company,  such  witness  will  not  be 
excused  from  producing  documents 
and  papers,  if  they  do  not  tend  to 
incriminate  him,  on  the  ground  that 
they  would  tend  to  incriminate  the 
company.  In  re  Peasley,  44  Fed. 
271. 

In  Hale  v.  Henkel,  201  U.  S.  43, 
the  court  said :  "  The  question 
whether  a  corporation  is  a  '  person ' 
within  the  meaning  of  this  amend- 
ment (referring  to  5th)  really  does 
not  arise,  except  perhaps  where  a 
corporation  is  called  upon  to  an- 
swer a  bill  of  discovery,  since  it  can 
only  be  heard  by  oral  evidence  in 
the  person  of  some  one  of  its  agents 
or  employees.  The  amendment  is 
limited  to  a  person  who  shall  be  com- 
pelled in  a  criminal  case  to  be  a 
witness  against  himself,  and  if  he 
cannot  set  up  the  privilege  of  a  third 
person,   he   certainly   cannot   set   up 
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the  privilege  of  a  corporation. 
.  .  .  While  an  individual  may 
lawfully  refuse  to  answer  incrimi- 
nating questions  unless  protected  by 
an  immunity  statute,  it  does  not  fol- 
low that  a  corporation,  vested  with 
special  privileges  and  franchises, 
may  refuse  to  show  its  hand  when 
charged  with  an  abuse  of  such  privi- 
leges." 

In  New  York  L.  Ins.  Co.  v.  Peo- 
ple, 19s  III.  430,  63  N.  E.  264,  af- 
firming 95  111.  App.  136,  the  court 
said :  "  It  is  insisted  that  the  trial 
court  erred  in  requiring  the  agent 
to  testify,  over  the  appellant's  ob- 
jection, to  the  facts  showing  the  re- 
bate and  discrimination  prohibited 
by  the  statute  and  for  which  the 
penalty  is  imposed.  It  is  said  that 
the  agent  was  thereby  compelled  to 
criminate  himself.  If  the  privilege 
invoked  be  applicable  to  such  a  case 
it  is  a  personal  one,  and  inasmuch 
as  the  witness  did  not  himself  claim 
the  privilege  the  company  cannot  do 
so,  and  it  is  the  only  appellant  here." 
Production  of  Corporate  Books. 
Right  of  ofiicer  to  claim  personal 
privilege.  See  supra,  IX,  i,  H,  a, 
(10.),    (D.). 

79.  DTvry  v.  World  Newspaper 
Co.,  17  Ont.  Pr.  387  (holding  that 
while  there  might  be  some  doubt 
about  the  liability  of  a  corporation 
to  prosecution  for  libel,  its  manager 
should  nevertheless  be  allowed  to 
claim  privilege  on  its  behalf  against 
giving  testimony  tending  to  show  it 
guilty  of   such   ofifense). 

Privilege      of      Corporation By 

Whom  Claimed — See  infra,  IX,  i, 
H,  c,  (2.),  (A.). 

80.  Sodusky  v.  McGee,  5  J.  J. 
Marsh.  (Ky.)  621 ;  Ward  v.  People, 
6  Hill  (N.  Y.)  144. 

81.  England.  —  East  v.  Chapman, 
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prosecution.*^    But  it  has  been  said  that  counsel  may  warn  the  wit- 
ness or  request  the  court  to  do  so.*^     So,  also,  counsel  for  a  de- 


I  M.  &  M.  46,  2  Car.  &  P.  570,  12 
E.  C.  L.  268;  Reg  V.  Kinglake,  11 
Cox  C.  C.  499;  IMarston  z'.  Downcs, 
I  Ad.  &  El.  31,  28  E.  C.  L.  24;  Doe 
t'.  Date,  3  Ad.  v.  El.  6cg,  43  E.  C. 
L.  889. 

Canada.  —  In  re  Connolly,  4  Can. 
L.  T.  301. 

United  States.  —  Morgan  v.  Hal- 
berstadt,  60  Fed.  592,  9  C.  C.  A,  147. 

Alabama.  —  Southern  R.  Co.  v. 
Bush,  122  Ala.  470,  26  So.  168. 

California.  —  Clark  v.  Reese,  35 
Cal.  89. 

Colorado.  —  Barr  v.  People,  30 
Colo.  522,  71  Pac.  392  (cannot  ob- 
ject  to   testimony   of   accomplice). 

Connecticut.  —  Treat  v.  Browning, 
4  Conn.  408,  ID  Am.  Dec.  156. 

Delaware.  —  Knopf  v.  Philadel- 
phia, etc.  R.  Co.,  2  Penne.  392,  46 
Atl.  747- 

Florida.  —  Williams  v.  Dickinson, 
28  Fla.  90,  9  So.  847. 

Georgia.  —  Taylor  v.  State,  83  Ga. 
647,  10  S.  E.  442. 

Illinois.  —  Samuel  v.  People,  164 
111.  379,  45  N.  E.  728;  New  York  L. 
Ins.  Co.  V.  People,  195  111.  430,  63 
N.  E.  264,  affirming  95  111.  App.  136 
(suit  for  penalty  for  rebating  in 
life  insurance  business ;  defendant 
has  no  standing  to  object  to  ques- 
tion put  to  agent  in  regard  to  his  re- 
bating). 

Indiana.  —  South  Bend  v.  Hardy, 
98  Ind.  577,  49  Am.  Rep.  792. 

lozva.  —  State  v.  Cobley,  103  N. 
W.  99  (witness  indicted  jointly  with 
defendant)  ;  State  v.  Van  Winkle, 
80  Iowa  15,  45  N.  W.  388. 

Kentucky.  —  Sodusky  v.  McGee,  5 
J.  J.  Marsh.  621. 

Louisiana.  —  Macarty  v.  Bond,  9 
La.  351. 

Maine.  —  State  v.  Wentworth,  65 
Me.  234,  20  Am.  Rep.  688. 

Maryland.  —  Roddy  v.  Finnegan, 
43  Md.  490. 

Massachusetts.  —  Com.  v.  Gould, 
158  Mass.  499,  33  N.  E.  656  (prose- 
cution for  illegal  sales  of  intoxicat- 
ing liquors ;  defendant  cannot  ob- 
ject to  questions  asked  of  purchasers 
on  the  ground  that  they  would  in- 


criminate themselves)  ;  Com.  v. 
Shaw,  4  Cush.  594,  50  Am.  Dec.  813. 

Michigan.  —  In  re  Moser,  138 
Mich.  302,  loi  N.  W.  588;  Foster  v. 
People.   18  Mich.  266. 

Minnesota.  —  State  v.  Bilansky,  3 
Minn.  246. 

Mississippi.  —  White  v.  State,  52 
Miss.  216;  Newcomb  v.  State,  37 
Miss.  383. 

Missouri.  —  State  v.  Kennedy,  154 
Mo.  268,  55  S.  W.  293. 

Nezv  Hampshire.  —  State  v.  Fos- 
ter, 23  N.  H.  348,  55  Am.  Dec.  191. 

Nezv  Jersey.  —  Fries  v.  Brugler, 
12  N.  J.  L.  79,  21  Am.  Dec.  52. 

Nezv  York.  —  Cloyes  v.  Thayer,  3 
Hill  564;  People  v.  Bodine,  i  Denio 
281  (neither  court  nor  party  can  ob- 
ject) ;  People  v.  Carroll,  3  Park. 
Crim.  73. 

North  Carolina.  —  People  v. 
Teague,  106  N.  C.  576,  11  S.  E.  665 
(party  in  quo  zvarranto  case  can- 
not object  to  testimony  of  witness 
that  he  voted  illegally)  ;  State  v. 
Morgan,  133  N,  C.  743,  45  S.  E. 
1033- 

North  Dakota.  —  State  v.  Ekan- 
ger,  8  N.  D.  559,  80  N.  W.  482. 

South  Carolina.  —  State  v.  Butler, 
47  S.  C.  25,  24  S.  E.  991- 

Tennessee.  —  The  Druggist  Cases, 
85  Tenn.  449,  3  S.  W.  490. 

Te.vas.  —  Ingersol  v.  McWillie, 
87  Tex.  647,  30  S.  W.  869;  Brown 
V.  State  (Tex.  Crim.),  20  S.  W.  924; 
San  Antonio  H.  R.  Co.  v.  Muth, 
7  Tex.  Civ.  App.  443,  27  S.  W.  752; 
Duncan  v.  State,  40  Tex.  Crim.  591, 
51  S.  W.  372  (testimony  of  coprinci- 
pal). 

West  Virginia.  —  State  v.  Hill,  52 
W.  Va.  296,  43  S.  E.  160. 

JVisconsin.  —  Ingalls  v.  State,  48 
Wis.  647,  4  N.  W.  785  (question 
tending  to  degrade  witness;  convic- 
tion of  crime). 

82.  Day  v.  State,  27  Tex.  App. 
143,  II  S.  W.  36.  See  Pleasant  v. 
State,  13  Ark.  360.  But  see  People 
V.  Maunausau,  60  Mich.  15,  26  N. 
W.   797. 

83.  See  Star  v.  State  (Tex. 
Crim.),  86   S.   W.   1023;   Perkins   v. 
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fendant  charged  with  crime  may  raise  the  point  and  request  the 
court  to  instruct  the  witness  as  to  his  rights.®*  And  the  witness 
may  if  he  wishes  seek  advice  from  a  party's  counsel.®^ 

Where  the  Witness  Is  Also  a  Party  to  the  action^^  or  the  defendant 
in  a  criminal  prosecution®''  some  courts  hold  that  he  may  make  his 
claim  of  privilege  through  his  counsel ;  others  hold  that  he  cannot.®® 

A  Corporation,  where  entitled  to  the  privilege,  may  claim  it  through 
its  officers,®^  though  not  through  its  mere  servants  or  employes.^" 

(B.)  When  Made.  — A  person  other  than  the  accused  in  a  criminal 
prosecution  on  his  own  trial,  who  is  called  as  a  witness,  is  not  justi- 
fied in  refusing  to  appear  and  be  sworn,  or  in  refusing  to  testify 
at  all,  on  the  ground  that  any  testimony  he  could  give  would  be 
incriminating,  but  the  claim  of  privilege  should  be  made  when  the 


North  End  Bank,  17  Wash.  100,  49 
Pac.  241 ;  State  v.  Barker,  43  Wash. 
69,  86  Pac.  387.  But  see  Taylor  v. 
Wood,  2  Edw.  Ch.  (N.  Y.)  94; 
Rex  V.  Adey,  i  M.  &  Rob.  (Eng.) 
94;  State  V.  Mungeon,  20  S.  D.  612, 
108  N.  W.  552. 

It  is  not  reversible  error  for  the 
court  to  allow  counsel  to  repeatedly 
request  the  court  to  instruct  the 
witness,  nor  for  the  court  to  so  in- 
struct the  witness  that  he  need  not 
answer  incriminating  questions  un- 
less he  desires  to  do  so.  Lauch- 
heimer  &  Sons  v.  Jacobs,  126  Ga. 
261,  55  S.  E.  55- 

84.  State  v.  Pancoast,  5  N.  D. 
516,  67  N.  W.  1052,  35  L.  R.  A.  518. 

85.  Taylor  v.  Wood,  2  Edw.  Ch. 
(N.  Y.)  94. 

86.  Clifton  V.  Granger,  86  Iowa 
573.  53  N.  W.  316,  where  counsel 
for  plaintiff  in  an  action  for  seduc- 
tion was  allowed  to  claim  the  privi- 
lege for  her.  The  court  said :  "  It 
is  not  required  that  she  should  in 
person  address  the  court  and  claim 
the  privilege.  It  is  certainly  suf- 
ficient if,  through  her  counsel,  the 
court  was  given  to  know  that  the 
witness  did  for  herself  claim  the 
privilege." 

87.  People  v.  Brown,  72  N.  Y. 
571,  28  Am.  Rep.  183;  State  v. 
Shockley,  29  Utah  25,  80  Pac.  865 
(distinguishing  People  v.  Larsen, 
10  Utah  143,  37  Pac.  258,  and  re- 
viewing contrary  authorities).  Com- 
pare State  V.  Bond,  12  Idaho  424,  86 
Pac.  43  (this  was  a  preliminary  ex- 
amination  of   one    with    whom    wit- 


ness was  under  joint  indictment. 
Objection  was  made  in  the  first  in- 
stance by  counsel  for  witness  who 
then   claimed   the   privilege). 

88.  State  v.  Wentworth,  65  Me. 
234,  20  Am.  Rep.  688;  State  v.  Pan- 
coast,  5  N.  D.  516,  67  N.  W.  1052, 
35  L.  R.  A.  518;  State  v.  Ekanger, 
8  N.  D.  559.  80  N.  W.  482.  See  also 
Lothrop  V.  Roberts,  16  Colo.  250, 
27  Pac.  698  (holding  it  error  to  ex- 
clude testimony  a-s  self-incriminat- 
ing where  objection  was  made  by 
counsel  for  defendant,  and  the  wit- 
ness, though  a  co-defendant,  was 
interposing  no  defense)  ;  Prussing 
V.  Jackson,  85  111.  App.  324;  Am- 
mon  V.  Johnson,  2  Ohio  C.  D.  149, 
3  Ohio  C.  C.  263. 

Where  Interrogatories  Are  Pro- 
pounded in  a  bill  or  an  answer 
thereto  they  cannot  be  excepted  to  by 
the  party  through  his  counsel  as  in- 
criminating, hi  re  Knickerbocker 
Steamboat  Co.,  136  Fed.  956.  See 
also  Hobbs  v.  Stone,  5  Allen  (Mass.) 
109  (holding  that  the  defendant's 
statement  of  his  reason  for  his  re- 
fusal to  answer  must  be  under  oath). 

89.  D'lvry  v.  World  Newspaper 
Co.,  17  Ont.  Pr.  387,  where  the  privi- 
lege was  claimed  by  the  manager  of 
the  corporation  by  filing  an  affidavit 
on  behalf  of  the  company. 

90.  United  States  Exp.  Co.  v. 
Henderson,  69  Iowa  40,  28  N.  W. 
426.  Compare  Louisville  &  N.  R. 
Co.  V.  Com.,  106  Ky.  633.  5i  S.  W. 
164,  1012,  90  Am.  St.  Rep.  236;  and 
stipra,  IX,  I,  H,  c,   (i.),   (B.). 
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incriminating  evidence  is  called  for.®^  Where,  however,  the  ques- 
tion or  examination  on  its  face  relates  solely  to  matters  obnoxious  to 
the  privilege,  objection  may  be  made  to  any  examination  whatever.®^ 

Production  of  Documents.  —  The  objection  on  the  ground  of  self- 
incrimination  must  accompany  the  refusal  to  produce,  unless  the 
evidence  is  plainly  incriminating,  and  cannot  be  raised  on  a  habeas 
corpus  proceeding.^^  In  a  criminal  case  this  rule  does  not  apply 
to  production  by  the  accused  since  it  is  error  even  to  call  for  pro- 
duction by  him.*** 

_(C.)  How  Made.—  (a.)  Generally.  — A  general  objection  is  not  suf- 
ficient, but  it  must  be  expressly  based  upon  the  incriminating 
tendency  of  the  answer."^  It  is  not  error,  however,  to  sustain  an 
objection  deficient  in  this  respect  where  the  question  on  its  face 
calls  for  incriminating  matter,**"  or  where  the  court  itself  has  pre- 
\iously  stated  the  ground  in  giving  the  witness  the  option  of  refus- 
ing to  answer.^'^  The  witness  must  ordinarily  state  under  oath  that 
bis  answer  would  tend  to  incriminate   him,^^   though   this  is  not 


91.  .  England.  —  Osborn  v.  Lon- 
don Dock  Co.,  ID  Exch.  698,  3  C.  L. 
R.  313,  24  L.  J.,  Ex.  140,  I  Jur.  (N. 
S.)  93;  Boyle  v.  Wiseman,  10  Exch. 
647,  3  C.  L.  R.  482,  24  L.  J.,  Ex.  160, 
I  Jur.    (N.   S.)    115. 

United  States. — In  re  Scott,  95 
Fed.  81S;  United  States  v.  Kimball, 
117  Fed.  156. 

California.  —  Ex  parte  Stice,  70 
Cal.  51,  II  Pac.  459;  Overend  v. 
Superior  Court,  131  Cal.  280,  63 
Pac.  372. 

Nezv  Hampshire.  —  Rancour's  Pe- 
tition, 66  N.  H.  172,  20  Atl.  930; 
Whitcher  v.  Davis,  70  N.  H.  237, 
46  Atl.  458. 

New  York.  —  In  re  Leich,  31 
Misc.  671,  65  N.  Y.  Supp.  3;  People 
ex  rel.  Taylor  v.  Seaman,  8  Misc. 
152,  29  N.  Y.  Supp.  329 ;  Skinner  v. 
Steele,  88  Hun  307,  34  N.  Y.  Supp. 
748. 

Pennsylvania.  —  In  re  Eckstein, 
148  Pa.  St.  509,  24  Atl.  63,  30  Wkly. 
Notes  Cas.  59,  affirming  10  Pa.  Co. 
Ct.  41. 

92.  Neale  v.  Coningham,  i 
Church  C.  C.  76.  17  Fed.  Cas.  No. 
10.069;  Ex  parte  Sauls,  46  Tex. 
Crim.  209,  78  S.  W.  1073 ;  Trammell 
V.  Thomas,  i  Har.  &  M.  (Md.)  261. 
And  see  supra,  IX,  i,  H,  a,    (7.). 

93.  Ex  parte  Conrades  (Mo. 
App.),  85  S.  W.  150. 

94.  See  supra,  IX,  i,  H.  a,  (3.) 
and   (5.). 


95.  People  v.  Seaman,  8  Misc. 
152,  29  N.  Y.  Supp.  329;  In  re  Drug- 
gist Cases,  85  Tenn.  449,  3  S.  W. 
490;  Howard  v.  Com.,  25  Ky.  L. 
Rep.  2213,  80  S.  W.  211;  rehearing 
denied,  26  Ky.  L.  Rep.  363,  81  S. 
W.  704.  Contra,  Merluggi  v.  Glee- 
son,  59  Md.  214. 

Declining  to  testify  for  "  no  par- 
ticular reason "  is  not  a  claim  of 
privilege.  Eggers  v.  Fox,  177  111. 
i8s,  52  N.  E.  269. 

96.  In  re  Van  Tine,  12  How.  Pr. 
(N.  Y.)  507;  Friess  v.  New  York 
Cent.  &  H.  R.  Co.,  67  Hun  205*  22 
N.  Y.  Supp.  104  {disapproving  New 
V.  Fisher,  11  Daly  (N.  Y.)  308),  af- 
■firmcd  in  Friess  v.  New  York  C.  & 
H.  R.  R.  Co.,  140  N.  Y.  639,  35  N. 
E  892  (memo.)  ;  Wallace  v.  State, 
41  Fla.  547,  26  So.  713.  See  Ex 
parte  Conrades  (Mo.  App.),'  85  S.' 
W.  150. 

97.  Merluzzi  v.  Gleeson,  59  Md. 
214. 

98.  England.  —  Lamb  v.  Munster, 
10  Q.  B.  Div.  no;  Scott  v.  Miller, 
5  Jur.  (N.  S.)  858,  28  L.  J.,  Ch. 
584;  Fisher  v.  Ronalds,  12  C.  B. 
762,  74  E.  C.  L.  761. 

Canada.  —  D'lvry  v.  World  News- 
paper Co.,  17  Ont.  Pr.  387  (corpora- 
tion may  claim  its  privilege  through 
an  affidavit  by  its  manager)  ;  Power 
V.  Ellis,  20  N.  Bruns.  40,  6  Can. 
Supp.    I. 
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essential  where  the  question  shows  on  its  face  that  the  answer  if 
relevant  w^ould  have  such  tendency.^^  But  the  witness  cannot  be 
compelled  to  specify  in  what  manner  his  testimony  would  be  in- 
criminating as  this  might  result  in  destroying  the  benefit  of  the 
privilege.^ 

(b.)  Successive  Questions.  —  But  after  the  privilege  has  been  claimed 
by  the  witness,  if  similar  questions  are  put  and  objected  to  by  the 
opposite  counsel,  the  court  may  rule  them  out  without  submitting 
each  question  to  the  witness  for  his  decision.- 

(3.)  Determination  of  Claim.— (A.)  In  General. — The  question 
whether  the  answer  or  matter  called  for  may  tend  to  incriminate 
the  witness  or  subject  him  to  a  penalty  or  forfeiture  is  one  for  the 
court  in  the  first  instance  f  the  statement  of  the  witness  is  not  con- 


lUinois.  —  Prussing  v.  Jackson, 
85   111.  App.  324. 

Massachusetts.  —  Com.  v.  Bray- 
nard,  Thach.  Cr.  Cas.   146. 

New  York.  —  People  v.  Seaman, 
8  Misc.   152,  29  N.  Y.   Supp.  329. 

North  Dakota.  —  State  v.  Pan- 
coast,  5  N.  D.  516,  67  N.  W.  1052, 
35  L.  R.  A.  518;  State  V.  Ekanger, 
8  N.  D.  559,  80  N.  W.  482. 

South  Carolina.  —  Poole  v.  Perritt, 
I    Speers   128. 

The  defendant's  statement  of  his 
reasons  for  his  refusal  to  answer  in- 
terrogatories propounded  in  the  bill 
must  be  under  oath.  Hobbs  v. 
Stone,  5  Allen  (Mass.)  109. 
•  99.  Alston  V.  State,  109  Ala.  51, 
20  So.  81;  Blun  V.  State,  94  Md. 
37^,  51  Atl.'26,  56  L.  R.  A.  322; 
Merluzzi  v.  Gleeson,  59  Md.  214; 
Perkins  v.  North  End  Bank,  17 
Wash.  100,  49  Pac.  241.  See  In  re 
Van  Tine,  12  How.  Pr.  (N.  Y.)  507. 

1.  England.  —  Fisher  v.  Ronalds, 
16  Eng.  L.  &  Eq.  417. 

Alabama.  —  Bx  parte  Boscowitz, 
84  Ala.  463,  4  So.  279,  5  Am.  St. 
Rep.  384. 

Florida.  —  Ex  parte  Senior,  37 
Fla.  I,  19  So.  652,  32  L.  R.  A.  133; 
Wallace  v.  State,  41  Fla.  547,  26  So. 

7^3- 

Illinois.  —  Smith  v.  People,  20  111. 

App.  591- 

Indiana.  —  Ford  v.  State,  29  Ind. 
541,  95  Am.  Dec.  658. 

Kansas.  —  Stevens  v.  State,  50 
Kan.  712,  32  Pac.  350. 

Maryland.  —  Merluzzi  v.  Gleeson, 
59  Md.  214. 
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Michigan.  —  People  v.  Brewer,  27 
Mich.   134. 

New  Hampshire.  —  Janvrin  v. 
Scammon,  29  N.  H.  280. 

New  York.  —  People  v.  Mather,  4 
Wend.  229,  21  Am.  Dec.  122. 

North  Dakota.  —  State  v.  Pan- 
coast, '5  N.  D.  516,  67  N.  W.  1052, 
35  L.  R.  A.  518. 

Neiv  York.  —  Fries  v.  New  York 
C.  &  H.  R.  R.  Co..  67  Hun  205,  22 
N.  Y.  Supp.  104.  affirmed,  140  N.  Y. 
639,  35  N.  E.  892. 

2.  State  V.  Bilansky,  3  Minn.  246. 
See  also  State  v.  Marshall,  36  Mo. 
400  (after  witness  has  declined  to 
answer  first  question  others  may  be 
ruled  out  upon  objection  of  attor- 
ney). 

3.  England.  — Reg.  v.  Garbett,  2 
Car.  &  K.  474,  61  E.  C.  L.  473; 
Fisher  v.  Ronalds,  12  C.  B.  762,  17 
Jur.  373;  Osborn  v.  London  Dock 
Co.,  ID  Ex.  698,  3  C.  L.  R.  313,  24 
L.  J.,  Ex.  140,  I  Jur.  (N.  S.)  93; 
Sidebottom  v.  Adkins,  3  jur.  (N.  S.) 
pt.  I,  631,  5  W.  R.  743;  Amey  v. 
Long,  9  East  473,  6  Esp.  116,  i 
Camp.  16,  9  R-  R-  589;  Reg.  v. 
Boyes,  30  L.  J.,  Q.  B.  301,  i  Best 
&  S.  311,  7  Jur.  (N.  S.)  1158,  5  L. 
T.  147- 

Canada.  —  D'lvry  v.  World  News- 
paper Co.,   17  Ont.  Pr.  387. 

United  States.  — Wyckoff  v.  Wag- 
ner Typewriter  Co.,  99  Fed.  158; 
Foot  V.  Buchanan,  113  Fed.  156; 
United  States  v.  Miller,  2  Cranch 
C.  C.  247,  26  Fed.  Cas.  No.  15,772; 
E.X  parte  Irvine,  74  Fed.  954. 

Alabama.  — Ex    parte    Boscowitz, 
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elusive  on  this  m&tter*  but  it  must  appear  that  there  is  reasonable 
ground  to  apprehend,  or  some  tangible  and  substantial  probability 
that  the  evidence  called  for  may  be  incriminating.^  Where,  how- 
ever, the  question  is  such  that  an  answer  may  or  may  not  be  in- 
criminating, depending  upon  its  purport,  the  witness  alone  is  the 
judge  of  whether  his  answer  will  incriminate  him,*'  unless  it  is  ap- 


84  Aia.  463,  4  So.  279,  5  Am.  St. 
Rep.  3S4. 

Arkansas.  —  Ex  parte  Butt,  78 
Ark.  262,  93  S.  W.  992. 

California.  —  Overend  v.  Superior 
Court.  131  Cal.  280,  63  Pac.  372; 
Ex  parte  Stice.  70  Cal.  51,  11  Pac. 
459;  Bradley  v.  Clarke,  133  Cal.  196, 
65  Pac.  395. 

Florida.  —  Wallace  v.  State,  41 
Fla.  547,  26  So.  713. 

lozva.  —  Richman  v.  State,  2 
Greene  532;  State  v.  Duflfy,  15  Iowa 

425- 

Kansas.  —  Stevens  v.  State,  50 
Kan.  712,  32  Pac.  350. 

Maryland.  —  Winder  v.  Diffen- 
derffer,  2  Bland  166. 

Massachusetts.  —  Bull  v.  Love- 
land,  ID  Pick.  9. 

Michigan.  —  In  re  Moser,  138 
Mich.  302,  loi  N.  W.  588. 

Minnesota.  —  State  v.  Thaden,  43 
Minn.  253,  45  N.  W.  447. 

New  Hampshire.  —  Janvrin  v. 
Scammon,  29  N.  H.  280. 

New  York.  —  In  re  Taylor.  8  Misc. 
159,  28  N.  Y.  Supp.  500;  Youngs  v. 
Youngs,  s  Redf.  Sur.  505;  People  v. 
Mather,  4  Wend.  229. 

North  Carolina.  —  LaFontain  v. 
Southern  Underwriters  Assn.,  83  M. 
C.   132. 

Pennsylvania.  —  Com.  v.  Bell,  145 
Pa.  St.  374,  22  Atl.  641. 

Texas.  —  Ex  parte  Park,  2>7  Tex. 
Crim.  590.  40  S.  W.  300,  66  Am.  St. 
Rep.  835. 

Vermont.  —  In  re  Consol.  Render. 
Co.,  80  Vt.  55,  66  Atl.  790. 

West  Virginia.  — State  v.  Hill,  52 
W.  Va.  296.  43  S.  E.  160. 

Wisconsin.  —  Kirschner  v.  State,  9 
Wis.  140. 

Wyoming.  —  Miskimmins  v.  Sha- 
ver, 80  Wyo.  392,  58  Pac.  411,  49 
L.  R.  A.  831. 

4.  In  re  Consolidated  Rend.  Co., 
80  Vt.  55,  66  Atl.  791. 

"The  mere  statement  of  the  wit- 


ness on  oath  that  he  believes  that 
the  answer  to  the  question  asked 
will  tend  to  criminate  him,  will  not 
suffice  to  protect  him  from  answer- 
ing, if  from  all  the  circumstances 
surrounding  the  case  the  court  is 
satisfied  that  the  answer  will  have 
no  such  effect  as  that  claimed  by  the 
witness.  It  is  for  the  court  to  de- 
cide whether  the  privilege  is  well 
and  bona  fide  claimed  or  not,  and 
therefore  it  must  be  able  to  see, 
from  the  surrounding  circumstances, 
and  the  nature  of  the  evidence 
sought  to  be  elicited  by  the  answer, 
whether  reasonable  ground  exists 
for  apprehending  danger  to  the  wit- 
ness from  his  being  compelled  to 
answer."  Chesapeake  Club  v.  State, 
63  Md.  446.  See  also  for  good  state- 
ments of  the  lav/,  Reg.  v.  Boyes,  i 
Best  &  S.  (Eng.)  311;  Ex  parte 
Irvine,  74  Fed.  954;  In  re  Moser, 
(Mich.)  II  Detroit  Leg.  N.  593, 
loi  N.  W.  588;  State  v.  Thaden,  43 
Minn.  253,  45  N.  W.  447;  Miskim- 
mins V.  Shaver,  8  Wyo.  392,  58 
Pac.  411. 

5.  Ex  parte  Park,  37  Tex.  Crim. 
590,  40  S.  W.  300,  66  Am.  St.  Rep. 

83s. 

If  the  question  does  not  appear 
to  be  incriminating  witness  must 
make  it  plain  that  it  is.  In  re  Rog- 
ers,  129  Cal.  468.  62   Pac.  47. 

6.  England.  —  Fisher  v.  Ronalds. 
12  C.  B.  762,  74  E.  C.  L.  762;  Scott 
V.  Miller,  5  Jur.  (N.  S.)  858;  Adams 
V.  Lloyd,  3  H.  &  N.  351,  27  L.  J.. 
Ex.  499,  4  Jur.    (N.   S.)    590. 

United  States.  — '  In  re  Rosser,  96 
Fed.  305. 

Arkansas.  —  Ex  parte  Butt,  78 
Ark.   262,   93   S.   W.   992. 

Michigan. — In  re  Mark,  146 
Mich.   714,   no  N.  W.  61. 

O  h  i  0.  —  Warner  v.  Lucas,  10 
Ohio  337. 

South  Carolina.  —  State  v.  Ed- 
wards. 2  Nott  &  McC.  13. 
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parent  that  he  is  not  acting  in  good  faithJ  And  when  it  is  evident 
to  the  court  that  the  matter  called  for  cannot  have  any  incnmmat- 
ing  tendency  the  witness  should  be  compelled  to  answer.^  Where 
it  is  doubtful  whether  facts  sought  for  would  show  or  tend  to  show 
a  crime  the  doubt  should  be  resolved  in  favor  of  the  witness  and 
the  claim  allowed.^ 

Where  Discovery  of  Privileged  Matters  is  sought,  the  claim  may  be 
made  by  either  demurrer,  plea  or  answer.^" 

(B.)  Rebuttal  of  Claim.  —  When  a  witness  claims  the  privilege, 
the  party  desiring  his  testimony  may  show,  by  other  testimony, 
that  the 'facts  are  such  that  the  answer  would  not  incriminate  the 
witness ;  and  upon  such  a  showing  he  may  be  compelled  to  answer." 

(C.)  Rulings  as  Error  on  Appeal.  —  As  another  result  of  the  per- 
sonal character  of  the  privilege  it  is  generally  held  that  a  ruhng 


7.  Chappell  v.  Chappell,  ii6  App. 
Div.  573,   loi   N.  Y.   Supp.  846. 

8.  United  States.  —  United 
State  v.  McCarthy,  18  Fed.  87,  21 
Blatchf.  460;  United  States  v.  Mill- 
er, 2  Cranch  C.  C.  247,  26  Fed.  Cas. 
No.   15,772. 

Arkansas.  —  Furth  v.  State,  72 
Ark.   161,  78  S.  W.  759- 

California.  —  Bradley  v.  Clarke, 
133  Cal.  196,  65  Pac.  395  ("  no  con- 
ceivable answer  which  the  witness 
might  properly  give  would  or  could 
tend  to  criminate  him  or  degrade  his 
character  "). 

Iowa. —  Mahanke  v.  Cleland,  76 
Iowa  401,  41  N.  W.  53;  Richman  v. 
State,  2  Greene  532. 

Michigan. — In  re  Moser,  138 
Mich.  302,  loi  N.  W.  588  (witness 
refused  to  produce  books  of  cor- 
poration, although  he  claimed  that 
there  was  nothing  incriminating  in 
them). 

Missouri.  —  Ex  parte  Gfeller,  178 
Mo.  248,  77   S.  W.  552. 

New  York.  —  Forbes  v.  Willard, 
37   How.    Pr.    193. 

Rhode  Island.  —  Rosendale  v.  Mc- 
Nulty,  23  R.  I.  465.  50  Atl.  850. 

See  also  Territory  v.  Nugent,  i 
Mart.  O.  S.  (La.)  108.  But  see 
State  V.  Edwards,  2  Nott  &  McC. 
(S.    C.)    13,    10   Am.    Dec.    557- 

9.  D'lvry  v.  World  Newspaper 
Co.,  17  Ont.  Pr.  387  (in  which  a 
newspaper  corporation  was  allowed 
to  claim  privilege  against  producing 
its  files  containing  libelous  publica- 
tions,   although     there     was     some 
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doubt  whether  a  corporation  could 
be  guilty  of  criminal  hbel).  See  also 
Wilson  V.  Ohio  Farmers'  Ins.  Co., 
164  Ind.  462,  72  N.  E.  892;  Temple 
V.  Com.,  75  Va.  892;  Ex  parte 
Boscowitz,  84  Ala.  463,  4  So.  279, 
5  Am.  St.  Rep.  384;  Word  v.  Sykes, 
61  Miss.  649. 

10.  Marshall  v.  Riley,  7  Ga.  367; 
Higdon  V.  Heard,  14  Ga.  255;  Lee 
V.  Read,  5  Beav.  381,  49  Eng.  Re- 
print 625.  See  also  United  States 
V.   National  Lead  Co.,  75  Fed.  94. 

By  Demurrer Paxton  v.  Doug- 
las, 19  Ves.  Jr.  225,  34  Eng.  Re- 
print 502;  Chauncey  v.  Tahourden, 
2  "Atk.  392,  26  Eng.  Reprint  637. 

Massachusetts.  —  Adams  v.  Por- 
ter,  I   Cush.   173. 

Neio  Hampshire.  —  N  o  y  e  s  v. 
Thorpe,  73  N.  H.  481,  62  Atl.  787. 

Neiv  Jersey.  —  Black  v.  Black,  26 
N.  J.  Eq.  431- 

Nczu  York.  — March  v.  Davison, 
9  Paige  580;  Robinson  v.  Smith,  3 
Paige  222. 

Virginia  —  Northwestern  Bank 
V.  Nelson,  i  Gratt.   no. 

By  Plea.  — Hatfield  v.  Hatfield,  5 
Bro.  P.  C.  (Eng.)  100;  Claridge  v. 
Hoare,  14  Ves.  Jr.  59.  33  Eng.  Re- 
print 443;  Duncalf  v.  Blake,  i  Atk. 
52,  26  Eng.  Reprint  35;  Weaver  v. 
Meath,  2  Ves.  Sr.  108,  28  Eng.  Re- 
print 71 ;  Brownsword  v.  Edwards, 
2  Ves.  Sr.  243,  28  Eng.  Reprint  157; 
United  States  v.  McRae,  37  L.  J. 
Ch.  129,  L.  R.  3  Ch.  79.  17  L.  T. 
428. 
11.    Ford   V.    State,   29   Ind.    541, 
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compelling  its  violation  cannot  be  urged  on  appeal  as  error,"  the 
proper  practice  apparently  being  for  the  witness  to  put  himself  in 
contempt  by  refusing  to  answer  and  to  test  the  matter  by  habeas 
corpus  proceedings/^  In  some  jurisdictions,  however,  compellin«r 
a  witness  to  violate  his  privilege  is  an  error  of  which  a  party  may 
avail  himself,^*  especially  where  the  witness  is  also  a  party^^  as  in 
the  case  of  a  defendant  in  a  criminal  pr-osecution.^**  It  is  reversible 
error,  however,  for  the  court  to  refuse  to  allow  an  incriminating 
question  to  be  put  to  a  witness  when  he  makes  no  claim  of  priv- 
ilege," or  to  sustain  such  a  claim  where  the  facts  do  not  justity  it.^^ 

(4.)  Waiver  of  Privilege.  —  (A.)  In  General.  —  A  witness  may 
waive  his  privilege  and  answer  questions  which  the  law  would  not 
otherwise    compel    him    to    answer.     Ordinarily    the    privilege    is 


95  Am.  Dec.  658;  Stevens  v. 
State,  50  Kan.  712,  32  Pac.  350 
{dictum) . 

When  a  witness  claims  privilege, 
counsel,  if  he  knows  the  facts, 
should  ask  the  court  to  instruct  the 
witness  as  to  the  law,  showing  that 
the  facts  do  not  amount  to  a  crime. 
Fellows  V.  Wilson,  31  Barb.  (N. 
Y.)    162. 

12.  England.  —  Reg.  v.  Kinglake, 
II  Cox  C.  C.  499;  Marston  v. 
Downes,  i  Ad.  &  El.  3i»  28  E.  C.  L. 
24. 

United  States.  —  Morgan  v.  Hal- 
berstadt,  60  Fed.  592,  9  C.  C.  A. 
147,  20  U.  S.  App.  417;  Taylor  v. 
United  States,  152  Fed.  i,  81  C.  C. 
A.  197,  affirmed,  United  States  v. 
Macdonald,   207   U.    S.  -120. 

Alabama.  —  Ham  v.  State,  47  So. 
126;  Beauvoir  Club  v.  State,  148 
Ala.  643,  42  So.  1040. 

Illinois.  —  Samuel  v.  People,  164 
111.  379,  45   N.  E.  728. 

Jowa.  —  State  v.  Winkle,  80  Iowa 
15,  45  N.  W.  388;  State  v.  Cobley, 
128  Iowa  114,   103  N.  W.  99. 

Missouri.  —  State  v.  Douglass,  i 
Mo.  527. 

New  Hampslure.  —  State  v.  Fos- 
ter, 22,  N.  H.  348,  55  Am.  Dec.  191. 

New  Yorft.  —  People  v.  Pease,  27 
N.  Y.  45,  72  {per  Selden,  J.)  ; 
Cloyes  V.  Thayer,  3  Hill  564. 

North  Carolina.  —  State  v.  Mor- 
gan, 133  N.  C.  743.  45  S.  E.  1033- 

Pennsylvania.  —  Ralph  v.  Brown, 
3  Watts  &  S.  395,  400;  Phelin  v. 
Kenderline,  20  Pa.   St.   354. 
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Texas.  —  Ingersol  v.  McWillie,  87 
Tex.  647,  30  S.  W..  869. 

Compare  Sorenson  v.  Sorenson, 
189   111.    179,    59   N.   E.   555. 

13.  Taylor  v.  United  States,  152 
Fed.  I,  judgment  affirmed  in  United 
States  v.  Macdonald,  207  U.   S.  120. 

14.  Com.  V.  Kimball,  24  Pick. 
(Mass.)  359,  3;;  Am.  Dec.  326; 
State  V.  Olin,  23  Wis.  309.  See  also 
Com.  V.  Shaw,  4  Cush.  (Mass.) 
594,  50  Am.  Dec.  813;  Phelps  v. 
Prew,  3  El.  &  Bl.  430,  18  Jur.  249, 
2  C.  L.  R.  1422,  23  L.  J.,  Q.  B.  140. 

15.  Although  discovery  is  made, 
over  protest,  of  incriminating  mat- 
ters pursuant  to  the  order  of  the 
court,  it  is  error  not  to  exclude 
the  answers  at  the  hearing.  Mar- 
shall V.  Riley,  7  Ga.  367. 

16.  People  V.  Brown,  72  N.  Y. 
571,  28  Am.  Rep.   183. 

17.  Sodusky  v.  McGee,  5  J.  J. 
Marsh.  (Ky.)  621;  People  v.  Arn- 
old, 40  Mich.  710;  Fries  v.  Brugler, 
12  N.  J.  L.  79,  2  Am.  Dec.  52. 

As  to  whether  the  claim  may  be 
made  by  counsel  and  how  it  should 
be  made,  see  supra,  IX,  i,  H,  c. 

18.  Rex  V.  Kinglake,  11  Cox 
C.  C.  500,  22  L.  T.  355;  Clark 
V.  Reese,  35  Cal.  89;  Bradley  v. 
Clark,  133  Cal.  196,  65  Pac.  395; 
Cloyes  V.  Thayer,  3  Hill  (N.  Y.) 
564;  Doe  V.  Date,  3  Q.  B.  609,  621, 
6  Jur.  990;  Lathrope  v.  Roberts, 
16  Colo.  250,  27  Pac.  698.  But  see 
Dickinson  v.  Talbot,  14  B.  Mon. 
(Ky.)  49.  Before  a  party  can  claim 
that  the  ruling  is  erroneous,  he  must 
show    such    facts    as    would    render 
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waived  if  it  is  not  claimed,^''  or  if  a  claim  is  not  insisted  upon  after 
it  is  made;'"  though  an  accused  does  not  waive  his  privilege  b}^ 
failing  to  claim  it  when  called  against  his  will  by  the  prosecution.^^ 

(B.)  Agreement  To  Waive.  — An  agreement  to  waive  the  privilege 
in  so  far  as  it  concerns  matter  tending  to  subject  the  witness  to 
criminal  prosecution  is  not  binding  and  may  therefore  be  repudiated 
v/hen  privileged  matter  is  called  for.^-  But  as  to  liability  to  mere 
penalties  or  forfeitures  it  may  be  waived.-^ 

(C.)  Wau'Er  by  Instituting  Judicial  Proceedings. — Upon  the  ques- 
tion whether  a  person  who  voluntarily  institutes  judicial  proceed- 
ings necessarily  involving  his  own  conduct  can  claim  privilege 
against  revealing  the  same  the  cases  are  not  clear.^* 


it  clear  that  an  answer  to  the  ques- 
tions propounded  would  not  incrimi- 
nate or  disgrace  the  witness.  Peo- 
ple V.  Priori,  164-  N.  Y.  459,  58  N.  E. 
668.  • 

19.  United  States.  — \J.  S.  v. 
Kimball,   117  Fed.   156. 

Alabama.  —  Southern  R.  Co.  v. 
Bush,   122  Ala.  470,  26  So.   168. 

Delazvare.  —  Knopf  v.  Philadel- 
phia, W.  &  B.  R.  Co.,  2  Penne.  392, 
46  Atl.  747  (witness,  when  informed 
of  his  privilege,  said  that  he  was 
not  afraid   to  answer). 

Illinois.  —  Eggers  v.  Fox,  177  111. 
185,  52  N.  E.  269. 

Indiana.  —  South  Bend  v.  Hardy, 
98  Ind.  577,  49  Am.  Rep.  792. 

lozva.  —  Burk  v.  Putnam,  113 
Iowa  232,  84  N.  W.  1053. 

Massachusetts.  —  Root  v.  Hamil- 
ton, 105  Mass.  22. 

Michigan.  —  People  v.  Lauder,  82 
Mich.  109,  46  N.  W.  956;  Johnson 
Harvester  Co.  v.  Miller,  y2  Mich. 
265,  40  N.  W.  429,  16  Am.  St.  Rep. 
536. 

Missouri.  —  State  v.  Faulkner, 
175  Mo.  546,  75  S.  W.  116. 

Montana.  —  State  v.  Burrell,  27 
Mont.    282,    70    Pac.    982. 

Nezv  Jersey.  —  Fries  v.  Brugler, 
12  N.  J.  L.  79,  21  Am.  Dec.  52; 
Schenck  v.  Schenck,  20  N.  J.  L. 
208. 

New  York.  —  People  v.  H'endrick- 
son,  9  How.  Pr.  155;  Southard  v. 
Rexford,  6  Cow.  254;  People  v. 
Cahill,  126  App.  Div.  391,  no  N.  Y. 
Supp.  728  (except  where  he  is  the 
accused  and  is  called  by  the  prose- 
cution), judgment  affirmed  in  193 
N.  Y.  232,  86  N.  E.  39. 
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Ohio.  —  HanoflF  z'.  State,  37  Ohio 
St.  178,  41  Am.  Rep.  496;  Steuer  v. 
McConnell,  6  Ohio  N.  P.  205,  10 
Ohio  S.  &  C.  P.  Dec.  573. 

Virginia.  —  Litton  v.  Com.,  101 
Va.  833,  44  S.  E.  923- 

20.  Taylor  v.  United  States,  152 
Fed.  I,  81  C.  C.  A.  197,  judgment 
affirmed  in  United  States  v.  Mac- 
donald,  207  U.  S.  120.  See  supra, 
IX,  I,  H,  c,  (3.),  (C).  Contra, 
Marshall  v.  Riley,  7  Ga.  367. 

21.  See  People  v.  Cahill,  126  App. 
Div.  391.  no  N.  Y.  Supp.  728,  judg- 
ment affirmed  in  193  N.  Y.  232,  86 
N.   E.   39;  and  supra,  IX,   i,   H,  a, 

(II.). 

22.  Lee  v.  Read,  5  Beav.  381,  49 
Eng.  Reprint  625.  See  Higdon  v. 
Heard,  14  Ga.  255.  But  see  O'Con- 
nor  V.    Tack,   2    Brewst.    (Pa.)    407. 

23.  South-Sea  Co.  v.  Bumsted,  i 
Eq.  Cas.  Abr.  77,  78,  21  Eng.  Reprint 
890,  899;  East  India  Co.  v.  Atkyns, 
I  C^omb.  346,  I  Str.  168,  i  Comyns 
347;  African  Co.  v.  Parish,  2  Vem. 
244.  23  Eng.  Reprint  758;  French  v. 
Macale,  2  Dr.  &  W.  269,  i  Con.  & 
L.  459,  4  Ir.  Eq.  Rep.  568.  See  Green 
V.  Weaver,  i  Sim.  404,  57  Eng.  Re- 
print 630. 

24.  By  Filing  a  Voluntary  Peti- 
tion in  Bankruptcy  the  petitioner 
waives  his  privilege  against  produc- 
ing his  books.  In  re  Sapiro,  92  Fed. 
340.  But  it  is  not  a  waiver  as  to 
his  oral  testimony  tending  to  show 
conduct  constituting  a  crime  under 
the  bankruptcy  act,  although  it  may 
be  taken  as  an  admission  of  the 
truth  of  such  charge  and  justify  a 
denial  of  discharge.  United  States 
V.  Goldstein,  132  Fed.  789. 
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(D.)  Waiver  by  Testifying.— (a.)  Generally. —Whevt  an  ordinary 
witness  voluntarily  testifies  to  facts  tending  to  incriminate  himself 
he  thereby  waives  his  privilege  and  he  cannot  lawfully  refuse  to 
make  a  full  disclosure  of  all  other  relevant  facts  forming  part  of 
the  same  transaction.^^  But  if  he  has  not  yet  given  any  incriminat- 
ing evidence  he  may  claim  his  privilege  at  any  point  in  his  testi- 
mony,^® though  it  has  been  held  that  a  witness  may  be  cross-ex- 
amined fully  as  to  facts  testified  to  "by  him  even  though  a   full 


The  Filing  of  an  Action  for  Libel, 

it  seems,  is  a  waiver  by  the  plaintiff 
of  his  privilege  against  discovery  as 
to  the  truth  of  the  alleged  defamatory 
statement.  Macaulay  v.  Shackell, 
(1827)  I  Bligh  N.  S.  P.  C.  96,  121, 
133,  4  Eng.  Reprint  809. 

25.  England.  —  Ewing  z'.  Osbaldis- 
ton,  6  Sim.  608,  58  Eng.  Reprint 
721 ;  Dixon  v.  Vale,  i  Car.  &  P.  278, 
II  E.  C.  L.  391 ;  Dandridge  v.  Corden, 
3  Car.  &  P.  II,  14  E.  C.  L.  185; 
Bolder  v.  Huntingfield,  11  Ves.  Jr. 
283,  32  Eng.  Reprint  1097. 

United  States.  —  Brown  v.  Walker, 
161  U.  S.  591. 

California.  —  Clark  v.  Reese,  35 
Cal.  89;  People  v.  Freshour,  55  Cal. 

375. 

Florida.  —  Ex  parte  Senior,  37  Fla. 
I,   19  So.  652. 

Iowa.  —  State  v.  Fay,  43  Iowa  651 
(witness  testified  to  admission ;  held, 
he  may  be  compelled  to  tell  who  were 
present). 

Kentucky.  —  Ginn  v.  Com.,  5  Litt. 
300. 

Maine.  —  Low  v.  Mitchell,  18  Me. 
372. 

Massachusetts.  —  Brown  v.  Brown, 
5  Mass.  320;  Evans  v.  O'Connor,  174 
Mass.  287,  54  N.  E.  557;  Foster  v. 
Pierce,  11  Cush.  437;  Com.  v.  Pierce, 
10  Gray  472. 

Michigan.  —  Foster  v.  People,  18 
Mich.  266  (accomplice  admitted  guilt 
on  the  stand,  and  then  refused  to 
answer  question  as  to  what  defense 
he  had  previously  sworn  that  he  had ; 
held,  he  should  be  compelled  to 
answer). 

Minnesota.  —  State  v.  Nichols,  29 
Minn.  357,  13  N.  W.  153  (witness 
stated  that  he  knew  that  complainant 
had  had  sexual  intercourse  with  an- 
other than  defendant;  held,  he  may 
be  required  to  state  who  the  other 
was,  although  it  was  himself). 


Nevada.  —  Ex  parte  Hedden,  29 
Nev.  352,  90  Pac.  72,7. 

New  York.  —  People  v.  Lohman,  2 
Barb.  216;  Youngs  v.  Youngs,  5 
Redf.  505. 

Ohio.  —  Este  V.  Wilshire,  44  Ohio 
St.  636,  10  N.  E.  677. 

Texas.  —  Ex  parte  Andrews,  51 
Tex.  Crim.  79,  100  S.  W.  376;  Ex 
parte  Park,  37  Tex.  Crim.  590,  40 
S.  W.  300,  66  Am.  St.  Rep.  835.  See 
Lockett  V.  State,  63  Ala.  5;  Wil- 
liams V.  State,  98  Ala.  52,  13  So.  333 ; 
Smith  V.  State,  79  'Ala.  21 ;  Com.  v. 
Trider,  143  Mass.  180,  9  N.  E.  510. 
Contra,  Rex  v.  Wilcox,  i  Sim.  (N. 
S.)  301,  61  Eng.  Reprint  116;  Fisher 
V.  Ronalds,  16  Eng.  L.  &  Eq.  418; 
Chesapeake  Club  v.  State,  63  Md. 
446. 

When  a  party  testifies  that  he  did 
not  write  certain  names,  he  may  be 
compelled  to  write  the  same  names 
on  a  piece  of  paper  in  the  presence 
of  the  jury.  United  States  v.  Mul- 
laney,  32  Fed.  370.  See  also  Brad- 
ford V.  People,  22  Colo.  157,  43  Pac. 
1013. 

Effect  of  Refusal  To  Answer —  If 
he  refuses  to  answer  it  is  proper  to 
allow  the  prosecuting  officer  to  com- 
ment upon  the  refusal  in  his  argu- 
ment and  to  instruct  the  jury  that 
they  may  consider  such  declination 
and  give  it  such  weight  as  they  think 
it  entitled  to  on  the  question  of  guilt 
or  innocence.  State  v.  Ober,  52  N. 
H.  459- 

This  rule  applies  only  to  the  testi- 
mony of  the  witness  in.the  same  pro- 
ceeding. Samuel  v.  People,  164  111. 
379,  45  N.  E.  728.  See  infra,  IX,  i, 
H.  c,  (4.),  (E.). 

26.  Wallace  v.  State,  41  Fla.  547, 
26  So.  713 ;  Foster  v.  People,  18 
Mich.  268;  Amherst  v.  Hollis,  9  N. 
H.  107.  See  Slocum  v.  Knosby,  70 
Iowa  75,  30  N.  W.  18. 
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disclosure  would  compel  him  to  incriminate  himself."  But  the  fact 
that  a  witness  has  testified  as  to  one  criminal  act  does  not  waive 
his  privilege  against  disclosing  other  independent  criminal  acts,^' 
Where  a  witness  has  already  voluntarily  disclosed  by  his  previous 
testimony  his  unlawful  act  and  his  further  testimony  can  neither 
add  to  nor  detract  from  the  force  of  the  evidence  already  given,  he 
cannot  claim  privilege.-^  But  it  has  been  held  that  where  the 
further  answers  of  the  witness  are  not  necessary  to  a  complete  un- 
derstanding of  his  previous  statements  he  may  claim  his  privilege.^" 

(b.)  Accomplice.  —  An  accomplice  who  consents  to  testify  for  the 
state,  that  the  defendant  committed  the  act  for  which  he  is  indicted, 
cannot  shield  himself  from  answering  any  relevant  question  con- 
cerning it,  upon  cross-examination,  under  the  rule  that  he  shall 
not  be  required  to  criminate  himself.^^ 

(c.)  Accused.  —  As  to  what  extent  the  voluntary  testimony  of  the 
accused  constitutes  a  waiver  of  his  privilege  the  cases  are  not  in 
harmony,  some  holding  that  in  such  case  he  may  be  examined  fully 
as  to  any  relevant  matter,  others  that  the  cross-examination  must 
be  confined  to  the  same  limits  as  in  the  case  of  any  other  witness, 
and  still  others,  that  the  accused  may  be  cross-examined  only  about 
matters  concerning  which  he  testified  on  direct  examination. ^^ 

(E.)  Effect  of  Waiver  in  Former  Proceeding.  —  The  fact  that  a  wit- 
ness has  waived  his  privilege  in  one  proceeding  does  not  prevent 
his  claiming  it  in  a  subsequent  proceeding.^^ 


27.  State  v.  K.,  4  N.  H.  526;  Ex 
parte  Park,  37  .Tex.  Crim.  590,  40  S. 
W.  300,  66  Am.  St.  Rep.  835.  But 
see  State  v.  Bond,  12  Idaho  424,  86 
Pac.  43,  distinguishing  the  case  of 
such  witness  from  that  of  an  accused 
who  vokmtarily  takes  the   stand. 

28.  Low  V.  Mitchell,  18  Me.  372; 
Evans  V.  O'Connor,  174  Mass.  287, 
54  N.  E.  557 ;  Lombard  v.  Mayberry, 
24  Neb.  674,  40  N.  E.  271,  8  Am.  St. 
Rep.  234;  People  v.  Loomis,  76 
App.  Div.  243,  78  N.  Y.  Supp.  578. 
See  also  Baehner  v.  State,  25  Ind. 
App.  597,  58  N.  E.  741 ;  Howard  v. 
Com.,  22  Ky.  L.  Rep.  1845.  61  S.  W. 
756;  Saylor  v.  Com.,  97  Ky.  184,  36 
S.  W.  390;  Pitcher  v.  People,  16 
Mich.  142 ;  Clapp  v.  State,  94  Tenn. 
186,  30  S.  W.  214;  State  V.  Shockley, 
29  Utah  25,  80  Pac.  865.  But  see 
Com.  v.  Pratt,  126  Mass.  462. 

29.  Eggers  v.  Fox,  177  111.  185, 
52  N.  E.  269. 

30.  Cullinan  v.  Quinn,  95  App. 
Div.  492,  88  N.  Y.  Supp.  963;  Lom- 
bard V.  Mayberry,  24  Neb.  674,  40 
N.  W.  271,  8  Am.  St.  Rep.  234; 
Amherst  v.  Hollis.  9  N.  H.  no. 


31.  Lockett  V.  State,  63  Ala.  5, 
per  Manning,  J.  See  also  Com.  v. 
Price,  10  Gray  (Mass.)  472,  71  Am. 
Dec.  668 ;  Pitcher  v.  People,  16  Mich. 
142;  Jones  V.  State,  65  Miss.  179,  3 
So.  379;  State  V.  Condry,  5  N.  C. 
(l  Murph.)  420.  But  see  State  v. 
Bond,    12  Idaho  424,  86  Pac.  43. 

Reasons — "It  is  a  rule  of  law 
that  no  witness  shall  be  required  to 
answer  any  question  that  may  tend  to 
criminate  himself,  yet  the  accomplice, 
when  he  enters  the  witness  box  with 
a  view  of  escaping  punishment  him- 
self, by  a  betrayal  of  his  co-workers 
in  crime,  yields  up  and  leaves  that 
privilege  behind  him.  He  contracts 
to  make  a  full  statement,  to  keep 
back  nothing,  although  in  doing  so 
he  may  but  confirm  his  own  guilt 
and  infamy."  Alderman  v.  People, 
4  Mich.  414. 

32.  See     fully     articles     "  Cross- 

EXAMINATION,"  Vol.   Ill;  "IMPEACH- 
MENT OF  Witnesses,"  Vol.  VII. 

33.  Lumpkin,  j.,  in  Georgia  R. 
&  R.  Co.  V.  Lybrend,  99  Ga.  421, 
27  S.  E.  794,  said :  "  He  may,  on 
one  occasion,   have   had    reasons   for 
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(F)  Prosecution  for  Perjury.  -  When  a  witness  waives  his  privi- 
lege he  must  answer  the  questions  truthfully,  and  may  be  prose- 
cuted for  perjury  if  he  does  not.^* 

d.  Inference  from  Claim  of  Privilege.  —  (1.)  Generally.  —  Where 
a  witness  claims  his  privilege  no  inference  should  be  drawn  there- 
from unfavorable  to  a  party  to  either  a  civil  action^^  or  cnmmal 
prosecution.^*  Nor  should  such  claim  be  permitted  to  afifect  the 
weight  to  be  given  to  the  witness'  testimony."     The  latter  rule, 


speaking  out  which  were  entirely 
satisfactory  to  himself;  and  on  the 
next,  he  may  have  been  influenced 
to  keep  silent  by  other  reasons  which 
were,  in  his  opinion,  equally  cogent. 
These  were  matters  for  himself  alone 
to  determine.  The  privilege  is  in  the 
highest  degree  personal,  and  is  a 
sacred  one  which  the  courts  should 
jealously  guard."  See  also  Overend 
V.  Superior  Court,  131  Cal.  280,  63 
Pac.  372  (waiver  at  preliminary 
examination)  ;  State  v.  Burrell,  27 
Mont.  282,  70  Pac.  982  (waiver  by 
testifying  at  insolvency  hearing)  ; 
Cullen  V.  Com.,  24  Gratt.  (Va.)  624 
(testimony  before  coroner)  ;  Emery 
V.    State,    loi    Wis.   627,   78    N.   W. 

14s. 

The  fact  that  the  witness  testified 
at  an  ex  parte  hearing  to  facts  re- 
sulting in  the  arrest  of  another  for 
perjury  is  not  a  waiver  of  his  priv- 
ilege against  self-incrimination  when 
called  as  a  witness  at  the  preliminary 
examination.  In  re  Mark,  146  Mich. 
714,  no  N.  W.  61. 

Waiver  Before  Grand  Jury  not  a 
waiver  at  trial.  Temple  v.  Com.,  75 
Va.  892.  Contra,  State  v.  Van 
Winkle,  80  Iowa  15,  45  N.  W.  388. 
Compare  People  v.  Sebring,  14  Misc. 
31,  35  N.  Y.  Supp.  237  (defendant 
voluntarily  surrendered  note  to  be 
used  by  grand  jury;  held,  he  waived 
right  not  to  have  it  produced  in 
court). 

The  fact  that  a  witness  has 
previously  made  an  affidavit,  indorsed 
on  the  back  of  the  information  filed 
by  the  district  attorney,  stating  that 
the  matters  and  things  set  out  in  the 
information  are  true,  does  not  con- 
stitute a  waiver  at  the  trial.  Samuel 
V.  People,  164  111.  379,  45  N.  E.  728; 
United  States  v.  Goldstein,  132  Fed. 
789. 

The  mere  statement  by  a   witness 


to  the  grand  jury  that  an  answer 
would  not  incriminate  him  is  not  a 
waiver;  and  therefore  he  should  be 
allowed  to  claim  his  privilege  when 
brought  before  the  court  to  show 
cause  why  he  should  not  be  punished 
for  contempt  in  refusing  to  answer 
the  question  before  the  grand  jury. 
Ex  parte  Wilson,  39  Tex.  Crim.  630, 
47  S.  W.  996. 

34.  United  States  v.  Bell,  81  Fed. 
830.  See  also  Cullen  v.  Com.,  24 
Gratt.  (Va.)  624;  Mackin  v.  People, 
115  111.  312,  3  N.  E.  222. 

If  the  waiver  is  not  made  under- 
standingly  and  willingly  there  can  be 
no  prosecution  for  perjury.  United 
States  V.  Bell,  81  Fed.  830. 

35.  Friess  v.  New  York  Cent.  & 
H.  R.  Co.,  67  Hun  205,  22  N.  Y. 
Supp.  104;  Phelin  v.  Kenderline,  20 
Pa.  St.  354;  Andrews  v.  Frye,  104 
Mass.    234. 

36.  Beach  v.  United  States,  46 
Fed.  754;  People  v.  Brewer,  27 
Mich.  134;  Harrison  v.  Powers,  76 
Ga.  218;  Carne  v.  Litchfield,  2  Mich. 

340. 

It  is  improper  to  allow  the  prose- 
cuting officer  to  argue  that  the  real 
object  of  the  refusal  was  to  benefit 
the  accused.  Beach  v.  United  States, 
46  Fed.  754. 

37.  England.  —  Rose  v.  Blake- 
more,  Ry.  &  M.  382,  21  E.  C.  L.  46s ; 
Rex.  V.  Watson,  2  Stark.  116;  Lloyd 
V.  Passingham,  16  Ves.  59,  33  Eng. 
Reprint  906. 

Michigan.  —  Carne  v.  Litchfield,  2 
Mich.  340;  Foster  v.  People,  18 
Mich.  266;  People  v.  Naunausau,  60 
Mich.  IS,  26  N.  W.  797. 

Mississippi.  —  Newcomb  v.  State, 
27  Miss.  383. 

New  York.  —  Friess  v.  New  York 
Cent.  &  H.  R.  Co.,  67  Hun  205,  22 
N.  Y.  Supp.  104. 

See  Carter  v.  Beals,  44  N.  H.  408; 
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however,  has  no  application  where  the  witness  was  not  legally  en- 
titled to  the  privilege,^^  nor  where  the  testimony  sought  would 
merely  tend  to  disgrace  the  witness,^^  nor  does  it  apply  to  the  case 
of  a  party  who  voluntarily  testifies  in  his  own  behalf,*"  or  refuses 
to  answer  interrogatories  filed  by  his  adversary."^  A  witness' 
claim  of  privilege  cannot  be  proved  against  him  in  his  subsequent 
trial  for  the  ofifense.*^ 

(2.)  Against  Accused.  —  It  is  the  almost  universal  rule,  usually 
by  statute,  that  the  exercise  by  the  accused  of  his  privilege  against 
giving  evidence  against  himself  shall  not  create  any  inference 
against  him,*^  though  it  has  been  held  that  in  the  absence  of  a 
statutory  provision  the  jury  may  draw  the  natural  inference  arising 


Ex  parte  Symes,  ii  Ves.  Jr.  521,  32 
Eng.  Reprint  1191. 

38.  People  v.  Gallagher,  75  Mich. 
512,  42  N.  W.  1063  (where  the 
claim  was  not  made  till  cross-exam- 
ination as  to  matter  gone  into  on 
direct  examination,  and  until  sug- 
gested  by   counsel). 

39.  State  v.  Garrett,  44  N.  C. 
(Bush.  L.)  357  (even  conceding  that 
witness  might  lawfully  refuse  to 
answer  such  a  question). 

40.  In  re  DeCottardi,  114  Fed. 
328;  Andrews  v.  Frye,  104  Mass. 
234;  Morgan  v.  Kendall,  124  Ind. 
454,  24  N.  E.  143,  9  L.  R.  A.  445. 
See  also  Lloyd  v.  Passingham,  16 
Ves.  Jr.   59,   33   Eng.   Reprint  906. 

A  Petitioner  in  Voluntary  Bank- 
ruptcy proceedings  can  refuse  to  tes- 
tify to  incriminating  matters,  but 
such  refusal  may  be  regarded  as  an 
admission  and  justify  refusal  of  dis- 
charge. United  States  v.  Goldstein, 
132  Fed.  789.  Compare  supra,  IX,  i, 
H,  a,  (10.),   (E.). 

41.  Comment  on  Refusal  To  An- 
swer Interrogatories —  The  failure 
or  refusal  of  defendant  to  answer 
interrogatories  filed  by  plaintiff  may 
be  commented  on  by  the  latter  in 
argument.  Morris  v.  McClellan,  154 
Ala.  639,  45  So.  641. 

42.  State  v.  Bailey,  54  Iowa  414, 
6  N.  W.  589- 

43.  United  States.  —  United  States 
V.  Snyder,  14  Fed.  554;  Wilson  v. 
United  States,  149  U.  S.  60;  United 
States    t'.    Pendergast,    32    Fed.    198. 

Alabama. — Baker  v.  State,  122 
Ala.  I,  26  So.  194. 

California.  —  People  v.  Brown,  53 
Cal..66;  People  v.  Tyler,  36  Cal.  522. 
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Florida.  —  Gray  v.  State,  42  Fla. 
174,  28  So.  53. 

Illinois.  —  Jackson  v.  People,  18 
111.  App.  508;  Austin  V.  People,  102 
111.  261 ;  Gilmore  v.  People,  87  111. 
App.  128. 

Indiana.  —  Long  v.  State,  56  Ind. 
182,  26  Am.  Rep.  19;  Showalter  v. 
State,  84  Ind.  562. 

lozva.  —  State  v.  Graham,  62  Iowa 
108,  17  N.  W.  192;  State  V.  Baldoser, 
88  Iowa  55,  55  N.  W.  97;  State  v. 
Trauger,  77  N.  W.  336;  State  v. 
Snider,  119  Iowa  15,  91   N.  W.  762. 

Kansas.  — State  v.  Balch,  31  Kan. 
465,  2  Pac.  609;  State  v.  Tennison, 
42  Kan.  330,  22  Pac.  429;  Topeka  v. 
Myers,  34  Kan.  500,  8  Pac.  726;  State 
V.  Deves,  9  Kan.  App.  886,  61  Pac. 
511;  State  V.  Shelton,  6  Kan.  App. 
662,  49  Pac.  702;  State  v.  Boyd,  5 
Kan.  App.  802,  48  Pac.  998. 

Kentucky.  —  Parrott  v.  Com.,  20 
Ky.  L.  Rep.  761,  47  S.  W.  452. 

Maine.  —  State  v.  Banks,  78  Me. 
490,  7  Atl.  269.  But  see  State  v. 
Bartlett,    55    Me.    200. 

Massachusetts.  —  Com.  v.  Scott, 
123  Mass.  239,  25  Am.  Rep.  87 ;  Com. 
V.  Harlow,  no  Mass.  411;  Com.  v. 
Nichols,  114  Mass.  285;  Com.  v. 
Hanley,  140  Mass.  457,  5  N.  E.  468. 

Minnesota.— 'Siaie  v.  Holmes,  65 
Minn.  230,  68  N.  W.  11. 

Mississippi.  —  Eubanks  v.  State,  7 
So.  462 ;  Yarbrough  v.  State,  70  Miss. 
593,  12  So.  551. 

Missouri.  —  State  v.  Martin,  74  Mo. 
547;  State  v.  Graves,  95  Mo.  510,  8 
S.  W.  739;  State  V.  Moxley,  102  Mo. 
374.  14  S.  W.  969,  15  S.  W.  556; 
State  V.  Weaver,  165  Mo.  i,  65  S.  W. 
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from  such  conduct.**  But  a  statutory  provision  that  no  reference 
shall  be  made  to  the  failure  of  the  accused  to  testify  does  not  pre- 
vent the  court  from  instructing  the  jury  that  such  is  the  lavv.*^ 

e.  Violation  of  Privilege. —  (1.)  Evidence  Obtained  By.. —  Evidence 
which  has  been  obtained  from  a  witness  by  violating  his  privilege 
cannot  subsequently  be  used  against  him  in  a  criminal  prosecution.*" 

(2.)  Indictment  Obtained  By.  —  Where  an  accused  has  been  com- 
pelled to  appear  before  the  grand  jury  and  testify  in  violation  of  his 
privilege  the  resulting  indictment  will  be  quashed  on  motion.*^  But 
the  mere  fact  that  the  accused  was  called  before  the  grand  jury  and 
testified  voluntarily  does  not  entitle  him  to  have  the  indictment 
quashed,*^  especially  if  he  gave  no  incriminating  testimony*''  or  if 
there  was  other  sufficient  evidence  on  which  to  base  the  indictment.'''' 

f.  Effect  of  rmmiinity  From  Punishment.  —  (1.)  Generally, 
If  for  any  reason  the  witness  be  immune  from  punishment  for  the 


308,  88  Am.  St.  Rep.  406;  State  v. 
Brownfield,  15  Mo.  App.  593. 

New  Hampshire.  —  State  v.  Ober, 
52  N.  H.  459. 

Nezv  York.  —  People  v.  Doyle,  58 
Hun  535,  12  N.  Y.  Supp.  836. 

Tennessee.  —  Staples  v.  State,  89 
Tenn.  231,  14  S.  W.  603. 

Texas.  — Hunt  v.  State,  28  Tex. 
App.  149,  12  S.  W.  72,7^  19  Am.  St. 
Rep.  815;  McPherson  v.  State  (Tex. 
App.),  15  S.  W.  174;  Johnson  v. 
State,  31  Tex.  Crim.  464,  20  S.  W. 
980;  Brazell  v.  State,  zi  Tex.  Crim. 
323,  26  S.  W.  723;  Dawson  v.  State 
(Tex.  Crim.),  24  S.  W.  414;  Jordan 
V.  State,  29  Tex.  App.  595,  16  S.  W. 
543;  Reed  v.  State,  29  Tex.  App. 
449,  16  S.  W.  99. 

Vermont.  —  State  v.  Cameron,  40 
Vt.  555.  _ 

Virginia.  —  Price  v.  Com.  77  Va. 
393. 

The  prosecuting  attorney  cannot 
comment  upon  the  fact  that  the  ac- 
cused failed  to  testify  at  a  former 
trial.  Richardson  v.  State,  33  Tex. 
Crim.    518,    27    S.    W.    139. 

The  fact  that  defendant  has  not 
testified  cannot  be  considered  by  the 
court  in  determining  whether  the 
evidence  is  sufficient.  People  v. 
Page,  116  Cal.  386,  48  Pac.  326. 

See  "Encyc.  of  Ev.,"  Vol.  V,  p. 
971. 

44.  Parker  v.  State,  61  N.  J.  L,. 
308,  39  Atl.  651,  afHrmed  in  62  N. 
J.  t.  801,  45  Atl.  1092. 

45.  Tate  v.  State,  76  Ohio  St.  537, 
81  N.  E.  973- 


46.  Horstman  v.  Kaufman,  97  Pa. 
St.  147,  39  Am.  Rep.  802;  Reg.  v. 
Garbett,  2  C.  &  K.  474,  61  E.  C.  L. 
474- 

Compare  supra,  IX,  i,  H,  a,  (i.), 
(B.),  (b.);  IX,  I,  H,  a,  (11.),  (D.), 
(a.). 

Answers  extorted  over  protest  in 
discovery  proceedings  should  be  ex- 
cluded at  the  hearing,  nor  can  their 
contents  be  proven  by  others.  Mar- 
shall V.  Riley,  7  Ga.  367. 

47.  State  v.  Gardner,  88  Minn. 
130,  92  N.  W.  529;  State  v.  Froisith, 
16  Minn.  296;  Boone  v.  People,  148 
111.  440,  36  N.  E.  99.  See  State  v. 
Donelon,  45  La.  Ann.  744,  12  So.  922. 
But  see  People  v.  Lauder,  82  Mich. 
109,  46  N.  W.  956.  Compare  Sand- 
wich V.  State,  137  Ala.  85,  34  So.  620. 

48.  State  v.  Donelon,  45  La.  Ann. 
744,  12  So.  922  (after  caution)  ; 
People  V.  Lauder,  82  Mich.  109,  46 
N.  W.  956;  People  v.  King,  28  Cal. 
265 ;  United  States  v.  Brown,  i  Sawy. 
531,  24  Fed.  Cas.  No.  14,671 ;  Lind- 
sey  V.  State,  69  Ohio  St.  215,  69  N. 
E.  126;  State  V.  Duncan,  78  Vt.  364, 
63  Atl.  225,  4  L.  R.  A.  (N.  S.)  1 144. 
See  United  States  v.  Kimball,  117 
Fed.  156.  Contra,  State  v.  Gardner, 
88  Minn.  130,  92  N.  W.  529. 

49.  State  v.  Firmatura,  121  La. 
676.  46   So.   691. 

50.  See  People  v.  Lauder,  82 
Mich.  109,  46  N.  W.  956;  Lindsey  v. 
State,  69  Ohio  St.  215,  69  N.  E.  126. 
Compare  Hammond  Lumb.  Co.  v. 
Sailors'  Union,  149  Fed.  577. 
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illegal  act  which  his  testimony  may  disclose  his  privilege  ceases." 
(2.)  Acquittal  or  Pardon.  —  When  the  witness  has  been  acquitted 
of"  or  pardoned  for^^  the  only  crime  for  which  he  could  be  prose- 
cuted as  a  result  of  his  testimony,  there  is  no  further  privilege  upon 
this  ground. 

(3.)  Statute  of  Limitations.  —  If  the  prosecution  of  the  charge  is 
barred  by  the  statute  of  limitations,  the  reason  of  the  privilege 
ceases,  and  the  witness  should  be  compelled  to  answer  unless  some 
other  ground  of  privilege  exists.^*     It  must  affirmatively  appear  not 


51.  "  If  the  act  of  which  inquiry 
is  made  do  not  constitute  a  crime,  or 
if  made  a  crime,  it  have  no  punish- 
ment prescribed  for  its  violation,  or 
be  no  longer  punishable,  or  if  the 
act  be  barred  by  the  statute  of 
limitations,  with  no  action  pending, 
or  the  law  have  been  repealed,  or 
if  the  witness  have  been  tried  for 
the  offense  and  acquitted,  or  con- 
victed and  satisfied  the  sentence  im- 
posed by  the  law,  he  can  claim  no 
exemption  from  answering  questions 
relating  thereto."  State  v.  Jack,  69 
Kan.  387,  76  Pac.  gii,  i  L.  R.  A. 
(N.  S.)  167,  afHrmed  in  199  U.  S. 
372.  See  also  Ex  parte  Cohen,  104 
Cal.  524,  38  Pac.  364,  43  Am.  St.  Rep. 
127,  26  L.  R.  A.  423;  Brown  v. 
Walker,  161  U.  S.  591- 

52.  Lothrop  V.  Roberts,  16  Colo. 
250,  27  Pac.  698. 

53.  Reg.  V.  Boyles,  i  B.  &  S.  327. 
lOl  E.  C.  L.  321 ;  Reg.  v.  Kinglake, 
II  Cox.  C.  C.  (Eng.)  499;  Brown 
V.  Walker,  161  U.  S.  591.  See  People 
V.  Cahill,  126  App.  Div.  391,  no  N. 
Y.  Supp.  728 ;  State  v.  Bowman,  145 
N.  C.  452,  59  S.  E.  74-  But  see 
Moloney  v.  Dows,  2  Hilt.  (N.  Y.) 
247- 

54.  England.  —  Roberts  v.  Allatt, 
M.  &  M.  192,  22  E.  C.  L.  288 ;  Davis 
V.  Reid,  5  Sim.  443,  58  Eng.  Reprint 
403;  Williams  v.  Farrington,  3  Bro. 
C.  C.  38.  2  Cox  202;  Parkhurst  v. 
Lowten,  I  Meriv.  391,  35  Eng.  Re- 
print   718. 

United  States.  —  Brown  v.  Walker, 

161  U.  S.  591. 

Alabama.  —  Bx  parte  Boscowitz,  84 
Ala.  463,  4  So.  279,  5  Am.  St.  Rep. 
384;  Calhoun  v.  Thompson,  56  Ala. 
166,  28  Am.  Rep.  754- 

Illinois.  —  Weldon  v.  Burch,  12  111. 
374- 
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Iowa.  —  Mahanke    v.    Cleland,    76 
Iowa  401,  41  N.  W.  53. 
Maine.  —  Dwinae  v.  Smith,  25  Me. 

379. 

Nevada.  —  Ex  parte  Hedden,  29 
Nev.  352,  90  Pac,  737. 

Nezv  Hampshire.  —  Manchester  & 
L.  R.  R.  V.  Concord  R.  R.,  66  N.  H. 
100,  20  Atl.  383,  49  Am.  St.  Rep. 
582,  9  L.  R.  A.  689. 

Nezv  York.  —  Wolfe  v.  Goulard,  15 
Abb.  Pr.  336 ;  McCreery  v.  Ghormley, 
9  App.  Div.  221,  41  N.  Y.  Supp.  167 ; 
Close  V.  Olney,  i  Denio  319. 

Tennessee.  —  In  re  Druggist  Cases, 
85  Tenn.  449,  3  S.  W.  490. 

Texas.  —  Floyd  v.  State,  7  Tex. 
215. 

Vermont.  —  Childs  v.  Merrill,  66 
Vt.   302,   29   Atl.   532. 

See,  however,  M'Fadden  v.  Rey- 
nolds (Pa.),  II  Atl.  638,  where  the 
court  said :  "  We  are  not  prepared 
to  hold  that,  where  a  witness  is 
asked  upon  the  stand  to  say  whether 
he  has  committed  a  crime,  he  shall 
be  compelled  to  do  so  simply  because 
he  may,  if  a  prosecution  for  that 
crime  is  subsequently  instituted 
against  him,  plead  the  statute  of 
limitations  in  defense.  It  seems  to 
us  he  is  protected  against  criminat- 
ing himself  in  such  a  manner  as  to 
subject  himself  even  to  a  prosecu- 
tion. Were  he  compelled  to  answer 
the  question  as  a  witness,  his  answer 
would  be  sufficient,  when  testified  to 
by  others  who  heard  it,  to  lay  be- 
fore a  magistrate,  who  could  commit 
him  to  prison  to  answer  the  charge, 
in  default  of  bail.  It  would  be  also 
sufficient  to  place  before  a  grand 
jury,  who  could  find  an  indictment 
against  him  upon  mere  proof  of  his 
extorted  answer.  He  could  there- 
upon be  compelled  to  appear  in  a 
criminal  court  to  answer  the  charge. 
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cnly  that  the  time  for  prosecuting  has  elapsed  but  that  no  prosecu- 
tion has  been  commenced  within  the  period  of  hmitation,  or  if  com- 
menced that  it  has  been  discontinued.^"^  But  where  the  bar  of  the 
statute  comes  into  operation  at  any  time  before  the  final  determma- 
tion  of  the  privilege  the  witness  will  be  compelled  to  answer. 

(4.)  Waiver  of  Penalty.  —  Where  all  the  persons  entitled  to  the 
penalty  waive  the  same  the  privilege  cannot  be  claimed." 

(5.)  Statutory  Immunity.— (A.)  Generally.  —  When  a  statute 
grants  absolute  immunity  from  prosecution  for  crime  disclosed,. by 
witnesses,  the  privilege  ceases,  and  answers  may  be  compelled  by 
the  court.'8     qphis  is  subject  to  the  limitation  in  some,  jurisdiction^ 


and    would    be    obliged    to    employ 
counsel'  to    defend    him.     He    would 
nctessarily- undergo  all   the  expense 
and    trouble,    besides    suffering    the 
shame,  perhaps  the :  ignominy,  of  de- 
fending   himselif    against   a   criminal 
accusation  made  by  his  own  mouth 
against     himself,     because   '  he    was 
coerced  i  to  .  do  so  by  the  peremptory 
order  of  a  court  clothed  with  poweJi 
to./(tommit'him  indefinitely  to  prison 
for  contempt  in  case  of  disobedience. 
At    least,    he   would  be    obliged    to 
plead  the  statute  of  limitations,  and, 
it,;. the;-  crime   iW^rq     infamous,    .an 
acquittal .  on   5Vlch   a.  plea ,  would  ^  be 
scarcely .  .bette,r  ;  than  a  conviction," 
1,. A, similar  argument  was  a,nswer?(I 
by.iMr.' Justice  Brown,  iij  ,Bro,wii  ,t'. 
Walker^,  i6i.U,iS.  SQiy  in  regard  to 
the  .n^pessity    of,  pleaching    the    im- 
EHliinity  a?:  fojlo.ws  ; .  "  fhi^  is  a  detrir 
rnent., which  the  law  does  not  re^qqg- 
nj^?^ ,,  Thpre  is  a,  possibility  that  any 
c}t;ze^y,   however   innocent,,   may    be 
sybjected,.  to  ;  a   , civil,,  or,  ,(;riminal 
prosecution,,  ajnd-puj  t9  the,  e,xpens^ 
pf  ,defe,n,<ling  himself;  but  unless,  such 
Pfpsecution ,    be  '  malicfous,,     he^ , , .  is 
feme^iiess,   except  ]  so   far   as   ^  ,  re- 
covery;   bf^  ,cos|ts,  i^a^"'';part'.any|  11^7 

In  United  States  v.  .Smith,  4  Day 
J?i.i.27;  i^e^.Cas.  No.,, 16,332  a. ques- 
tion,,arosie  45:;tP.  whether  th?,  pffense 
\y4§,b9,rreid,,by  .the  statute,  the,  con- 
t^,tjiQ)n  bping  that., it  was,not,bec:^usp 
tU?  party. bad- bee.n  out. of  the  juris- 
diction., T,lie  witness  we\s  called  in  ,a 
cf,iminal.-ca^e,  T.he  cpHr.t  held  , that 
the;  offense,,,was,/'n>t«,/of2>  bar.r^cj 
and  that  the  witness  should  be.  cpn]^ 
pielled  to  .ap.swer;  but  t^at  jthe  dis- 
^i:iQt,^ttor,ney  'Wiill.^ot,,t>«  ,^^0^^^ 


to  -say  now  that  tiie'  iprosecbtion  is 
barredy  and  thus  obtain  his  testimony, 
and  afterward,  bring  iorward->a 
prosecution,  and  sayuthat  it  .is  .not 
barred."  ,  ,    >  .1  .      -    -  .j.>.'' 

The  court  may  permit, tl^e  witness 
to  be  e^^mined  for  the  purpose  of 
ascertaining  whether  th^  offense  is 
barred.     Close,,?'.  Oliiey,  I  Penip  CN. 

v.)    3,19-       '  ,„.>'  .  -1    ;•'    .1-'     '- ' 
Discpvery    pf    jpcnmmating    tpajj- 

ters   may  ,  be ,  compelled    pndef   such 

circumstances.    Skinner  v,  Ju^son,  ,$ 

Corm.  528,  533 ;  Williams  t;   F^rnng^- 

ton,   3   Bro.    C.    C.  '38,   2   Cox   2q?; 

i^arklfurst  v.   Low,ten,   i    Meriv.  .39^, 

35  Eng.  RQprinf'7iS;  fajbot  z'.  Sfni^^, 

I   Ridgw.'  t.'  &  S.'  366;  Anonympus, 

1  Verm  ;23  Eng.  Reprmt,  310;  Trinity 
House  Cprp.  f.  Burge',  2  Sim.^4i](, 
7  X.  J.  Ch.  44,  g7,;En^.  Reprint  842. 

55.  '  LanisoA  z;."'^oj;dem  160  ,111 
613,  43  "N!  E.  7Bi';  Sallna  ,B^k  p. 
Henry,  2  Denio  (N.  Y..)  156,  3,Uemo 
593;  Southern  R.  N'ews  Co.  v...  KuSf 
sell,  91  Ga.  8p8,  18  S.  E.  40., 

56.  Trinity  House  Corp.  v.  Burg^, 

2  Sim.  411,  .7  L,  J,  Ch.  44;  .William- 
son V.  Farringtpn,  3,  BrOjj^Q.  jp.y%38, 

2     Cox.     202.'     ..,'"',,        ,A     _,-;     ^.      rt-^Vi 

57.  Skiwier  z;.  Judsoh,  'S  Conn. 
528,  2i'  Arh!  Dec.'  691;:  Atwill  v.  Fe^- 
rett,  2  Blatchf.  39,  2  Fed.  Cas.  No. 
640;  Finch  V.  Rikemart,  2  Blatclif. 
301,  9  Fed.  Cas.  No,  4,788;  Uxbri,dge 
z*.  Staveland,  i'  Ves.  Sr.  56,';27  Eng. 
iieprint  888 ;  Boteler  v.  AUingtoh^p 
Atk;  453,  26  Eng..  Reprint   io6^  ^,, 

58.  United  States.  — Bto-wn  .^. 
Walker,  161 ,  U,  S. '  $91; ',(,'" "p., PF?W 
siiali  be  ,pro?^cuted  or  subjected, Ip 
any. penalty  pr  'forfeituij^  for  or  op 
account'  of  any  tt^ansaction,  matter  i^r 
thing  fpncer^i^g  which  he  m^y  testi- 
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that  the  witness  may  refuse  to  answer  questions  not  pertinent  to 
the  issue  involved  in  the  case  when  his  reply  will  disgrace  and  de- 
grade him.^^  A  witness  is  not  excused  from  testifying,  where  the 
statute  grants  immunity  therefor,  merely  because  he  may  not  be 
able,  if  subsequently  indicted,  to  procure  the  necessary  evidence  to 


fy,  or  produce  evidence,  documentary 
or  otherwise,  before  said  commis- 
sioner, or  in  obedience  to  its  sub- 
poena, or  the  subpoena  of  either  of 
them,  or  in  any  such  case  or  proceed- 
ing;" Act  of  Feb.  II,  1893,  c.  83,  27 
Stat.  443;  Interstate  Commerce  Com. 
V.  Baird,  194  U.  S.  25,  reversing  123 
Fed.  969;  In  re  Pooling  Freights, 
115  Fed.  588  (statute  same  as  in 
Brown  v.  Walker,  supra)  ;  United 
States  V.  McCarthy,  18  Fed.  87,  21 
Blatchf.  469. 

Arkansas.  —  Ex  parte  Butt,  78  Ark. 
262,  93  S.  W.  992. 

California.  —  Ex  parte  Cohen,  104 
Cal.  524,  38  Pac.  364.  43  Am.  St. 
Rep.  127,  26  L.  R.  A.  423  (statute 
provided  that  witness  should  not 
thereafter  be  liable  to  indictment,  in- 
formation or  prosecution  for  the 
offense  with  reference  to  which  the 
testimony  was  given)  ;  Bradley  v. 
Clarke,   133   Cal.   196,  65   Pac.  395. 

Illinois.  —  People  v.  Butler  St. 
Foundry  &  Iron  Co.,  201  111.  236,  66 
N.  E.  349  (no  one  "  shall  be  sub- 
ject to  any  criminal  prosecution  by 
reason  of  anything  truthfully  dis- 
closed "). 

Indiana.  —  Frazee  v.  State,  58 
Ind.  8. 

Kansas.  —  State  v.  Jack,  69  Kan. 
387,  76  Pac.  911,  affirmed  sub  noni. 
Jack  V.  Kansas,  199  U.  S.  372. 

Nebraska.  —  Cooney  v.  State,  61 
Neb.  342,  85  N.  W.  281. 

Nevada.  —  Ex  parte  Hedden,  29 
Nev.  352,  90  Pac.  737. 

New  Hampshire.  —  State  v.  Nowell, 
58  N.  H.  314. 

New  York.  —  People  v.  Cahill,  126 
App.  Div.  391,  no  N.  Y.  Supp.  728, 
affirmed  in  193  N.  Y.  232,  86  N.  E. 
39;  People  V.  Sharp,  io7  N.  Y. 
427,  14  N.  E.  319,  I  Am.  St.  Rep. 
851  (not  liable  to  indictment,  prose- 
cution or  punishment)  ;  People  v. 
Lewis,  14  Misc.  264,  35  N.  Y.  Supp. 

664. 
North  Carolina.  —  State  v.  Morgan, 
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133  N.  C.  743,  45  S.  E.  1033  (per- 
sons testifying  in  regard  to  gaming 
protected)  ;  In  re  Briggs,  13S  N.  C. 
118,  47  S.  E.  403  ("he  shall  be  alto- 
gether pardoned  of  the  offense  so 
done  or  participated  in  by  him"). 

North  Dakota.  —  In  re  Beer,  115 
N.  W.  672. 

Pennsylvania.  —  In  re  Kelly,  200 
Pa.  St.  430,  50  Atl.  248,  86  Am.  St. 
Rep.  719. 

Tennessee.  —  Hirsch  v.  State,  8 
Baxt.  89  (gaming).  But  see  State  v. 
Warner,  13  Lea  52,  where  it  was 
intiniated  that  even  such  a  statute 
will'  not  justify  the  court  in  com- 
pelling an  answer. 

Texas.  — 'Ployd   v.    State,    7    Tex. 

215. 

Virginia.  —  Kendrick   v.    Com.,    78 

Va.  490. 

Wisconsin.  —  Harrigan  v.  Gilchrist, 
121  Wis.  127,  99  N.  W.  909- 

As  to  the  extent  of  the  protection 
under  different  statutes,  see  United 
States  V.  Price,  96  Fed.  960;  Leonard 
V.  State,  2  Head   (Tenn.)   455- 

Contra. —  In  United  States  v. 
James,  60  Fed.  257,  26  L.  R.  A.  418, 
where  the  statute  granted  complete 
immunity,  the  court  held  the  statute 
unconstitutional  (i)  because  the  pur- 
pose of  the  fifth  amendment  was  "  to 
make  the  secrets  of  memory,  so  far 
as  they  brought  one's  former  acts 
within  the  definitions  of  crime,  in- 
violate as  against  judicial  probe  or 
disclosure,"  and  (2)  because  no  per- 
son is  compelled  to  accept  the  legis- 
lative or  executive  grace. 

Discovery  may  be  compelled  where 
the  statute  extends  sufficient  immun- 
ity for  crimes  disclosed  thereby. 
Philadelphia  v.  Keyser,  10  Phila. 
(Pa.)  50;  Rose  v.  Savings  Fund, 
6  Phila.  (Pa.)  10;  Perrine  v. 
Striker,  7  Paige  (N.  Y.)  598;  Siflf- 
kin    V.    Manning,    4    Edw.    Ch.    (N. 

Y-)   37.  „     , 

69.    People    v.    Lohman,    2    Barb. 

(N.  Y.)  2x6;  Clark  v.  Reese,  35  Cal. 
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maintain  his  plea^  or  because  the  statute  does  not  protect  him  from 
Te  infamy  and  disgrace  of  disclosing  his  crimmal  conduct,-  or 
from  liability  for  perjury .^^ 

(B  )  To  Joint  Participant  in  Crime.  -  A  statute  providing  that  one 
^vho  is  jointly  concerned  with  others  in  the  commission  of  a  crime 
may  be  compelled  to  testify  concerning  the  same  but  cannot  be 
prosecuted  for  any  participation  therein,  is  valid.-  It  has  "O  ap- 
plication, however,  where  the  witness  alone  could  have  been  guilty 
of  the  crime  if  one  were  committed."*  ^ 

(C)  Extent  and  Effect. -(a.)  Generally.  — ^^^  immunity  granted 
by  the  statute  may  or  may  not  be  broader  than  the  constitutional 
privilege."^  It  apphes  only  in  those  proceedings  to  which  it  is  ex- 
tended by  statute."" 

(b)  Must  Be  Absolute. -A  statutory  enactment  requiring  a  wit- 
ness to  give  incriminating  evidence,  to  be  valid,  must  afford  abso- 
lute immunity  against  future  prosecution  for  the  offense  to  which 
the  question  relates."^  Therefore  it  is  held  that  statutes  which  de- 
several  opinions  therein  rendered)  ; 
Rudolph  V.  State,  128  Wis.  222,  107 
N.  W.  466. 

66.  A  statute  granting  immunity 
to  persons  examined  before  a  justice 
of  the  peace  does  not  extend  to 
examinations  before  a  grand  jury. 
Ex  parte  Andrews,  51  Tex.  Crim.  79. 
100  S.  W.  376.  So  a  statute  protect- 
ing those  who  testify  in  regard  to 
gaming  does  not  apply  to  lotteries. 
Temple  v.  Com.,  75  Va.  892. 

The  examination  of  a  witness  be- 
fore a  grand  jury  investigating  an 
alleged  violation  of  the  anti-trust 
act  is  a  "proceeding"  within  the 
meaning  of  the  general  appropria- 
tion act  granting  immunity  to  any 
one  testifying  in  any  proceeding  un- 
der the  anti-trust  act.  Hale  v.  Hen- 
kel,  201  U.  S.  43- 

67.  United  States.  —  Counselman 
V  Hitchcock,  142  U.  S.  547,  reversing 
44  Fed.  268;  Ex  parte  Irvine,  74 
Fed  954;  United  States  v.  Bell,  81 
Fed  830;  Wyckoff  v.  Wayner  Type- 
writer Co.,  99  Fed.  158;  Foot  V. 
Buchanan,  113  Fed.  156. 

Arkansas.  —  State  v.  Bach  Liquor 
Co.,  67  Ark.  163,  55  S.  W.  854- 

California.  — Ex  parte  Clarke,  103 
Cal.  352,  37  Pac.  230;  Ex  parte 
Cohen,  104  Cal.  524,  38  Pac.  364.  43 
Am.  St.  Rep.  127,  26  L.  R.  A.  423. 
///fnot.y.  —  Lamson  v.  Boyden,  160 
111.  613,  43  N.  E.  781. 


89;  Knowles  v.  Knowles,  2  Houst. 
(Del.)  133;  State  v.  Staples,  47  N. 
H.  113,  90  Am.  Dec.  565;  In  re 
Doran,  2  Pars.  Eq.  Cas.  (Pa.)  467; 
Conway  v.  Clinton,  i  Utah  215. 

60.  Hale  v.  Henkel,  201  U.  S.  43- 

61.  The  Bankruptcy  Act  provid- 
ing that  "  no  testimony  given  by  him 
shall  be  offered  in  evidence  against 
him  in  any  criminal  proceeding,"  does 
not    furnish    the    absolute    immunity 
necessary  to  suspend  the  bankrupt's 
privilege.    Burrell    v.    Montana,    194 
U.  S.  572;  In  re  Scott,  95  Fed.  815; 
In   re   Rosser,   96   Fed.    305;    I^   ^^ 
Feldstein,  103  Fed.  269 ;  In  re  Walsh, 
104  Fed.  518;  In  re  Smith,  112  Fed. 
509;  In  re  Nachman,   114  Fed.  995; 
In  re  Shera,  114  Fed.  207;  Brown  v. 
Walker,  161  U.  S.  59i ;  In  re  Kanter, 
117    Fed.     336.     Contra,    Mackel    v. 
Rochester,  102  Fed.  314,  42  C.  C.  A. 
427,  4   Am.   Bankr.    R.    i.     See   also 
In  re   Franklin   Syndicate,    114  Fed. 
205  {holding  however  that  the  bank- 
rupt need  not  give  the  whereabouts 
of  incriminating  documents).     Com- 
pare supra,  IX,  I,  C. 

62.  Brown  v.  Walker,   161   U.   S. 
591. 

63.  Ex  parte  Butt,  78  Ark.  262,  93 

S.  W.  992. 

64.  Ex  parte  Butt,  78  Ark.  262,  93 

S.  W.  992.  ^  . 

65.  United  States  v.  Armour  & 
Co.,  142  Fed.  808;  State  v.  Murphy, 
128  Wis.   201,   107   N.   W.  470    (see 
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clare  that  no  evidence  obtained  from  a  witness  by  means  of  a 
judicial  proceeding  shall  be  given  against  him  or  his  property  or 
estate,  in  any  court,  in  any  criminal  proceeding,  or  for  the  enforce- 
ment of  any  penalty  or  forfeiture,  are  not  a  sufficient  protection  to 
warrant  a  court  in  compelling  an  incriminating  answer.^^     There 


Massachusetts.  —  Emery's     Case 
107  Mass.  172,  9  Am.  Rep.  22. 

Missouri.  —  State  ex.  rel.  Attorney- 
General  V.  Simmons  Hdw.  Co.,  log 
Mo.  118,  18  S.  W.  1 125,  15  L.  R.  A. 
676;  Ex  parte  Carter,  166  Mo.  604, 
66  S.  W.  540,  57  L.  R.  A.  654- 

New  Hampshire.  —  State  v. 
Nowell,  58   N.   H.   314. 

New  York.  —  Matter  of  Peck,  167 
N.  Y.  391,  60  N.  E.  775,  53  L.  R.  A. 
888;  Hill  v.  Muller,  2  Sandf.  684; 
Thomas  v.  Harrop,  7  How.  Pr.  57; 
Matter  of  Tappan,  9  How.  Pr.  394; 
People  V.  Lewis,  14  ]Misc.  264,  35  N. 
Y.  Supp.  664;  People  ex  rel.  v.  Nuss- 
baum,  55  App.  Div.  245,  67  N.  Y. 
Supp.  492;  Matter  .of  CuUinan,  40 
Misc.  423,  82  N.  Y.  Supp.  2,^7; 
People  V.  Cahill,  126  App.  Div.  391, 
no  N.  Y.  Supp.  728,  judgment  af- 
firmed in  193  N.  Y.  232,  86  N.  E. 
39;  Chappell  V.  Chappell,  116  App. 
Div.  573,   loi   N.  Y.   Supp.  846. 

North  Dakota.  —  In  re  Beer,  115 
N.  W.  672. 

Pennsylvania.  —  Hamburger  v. 
Freedman,  20  Pa.  Co.  Ct.  i ;  Samler 
V.  Meyers,  20  Pa.  Co.  Ct.  521 ;  Mil- 
lers V.  Brown,  22  Pac.  Co.  Ct.  109; 
Mayer  v.  Mayer,  16  Lane.  L.  Rev.  49. 

Texas.  —  Ex  parte  Park,  37  Tex. 
Crim.  590,  40  S.  W.  300. 

Virginia.  — ■  Cullen  v.  Com.,  24 
Gratt.  624;  Temple  v.  Com.,  75  Va. 
892. 

Where  a  witness  has  committed  a 
number  of  offenses  and  the  statute 
protects  him  from  but  one,  he  may 
refuse  to  answer  if  his  answer  will 
connect  him  with  the  other  offenses. 
Ex  parte  Park,  37  Tex.  Crim.  590, 
40  S.  \V.  300. 

Anti-Trust  Law.  —  An  anti-trust 
act  providing  for  a  preliminary  in- 
vestigation into  alleged  violations, 
which  relieves  the  witness  of  any 
criminal  liability  for  any  violation  of 
the  act  about  which  he  may  testify 
and  provides  that  the  evidence  given 
by  him  shall  not  be  used  against  him 
in    any   criminal    proceeding,    grants 
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complete  immunity.  State  v.  Jack, 
69  Kan.  387,  76  Pac.  911,  i  L.  R.  A. 
(N.  S.)  167,  aiRrmed,  sub  nom.  Jack 
V.  Kansas,  199  U.  S.  2>72.  See  also  ^ 
Brown  v.  Walker,  161  U.  S.  591. 
The  federal  anti-trust  act  is  suffi- 
cient though  it  does  not  protect  in 
the  state  courts.  Nelson  v.  United 
States,  201  U.  S.  92.  See  supra,  IX, 
I,  H.  a,   (6.),   (A.). 

Construction  of  Immunity  Stat- 
utes  "  Immunity  statutes  must  be 

given  a  reasonable  construction  —  not 
a  strained  and  artificial  one  —  and 
when  it  is  apparent  to  the  court  that 
a  person  is  fully  protected  from  the 
effect  of  his  testimony  he  should  be 
required  to  testify."  State  v.  Jack, 
69  Kan.  387,  76  Pac.  911,  i  L.  R.  A. 
(N.  S.)   167. 

In  Brown  v.  Walker,  161  U.  S. 
591,  Brown,  J.,  says  the  immunity 
"  clause  should  be  construed,  as  it 
was  doubtless  designed,  to  effect  a 
practical  and  beneficent  purpose  — 
not  necessarily  to  protect  witnesses 
against  every  possible  detriment 
which  might  happen  to  them  from 
their  testimony,  nor  to  unduly  im- 
pede, hinder  or  obstruct  the  ad- 
ministration of  criminal  justice, 
that  the  statute  should  be  upheld 
if  it  can  be  construed  in  hannony 
with  the  fundamental  law,  will  be 
admitted.  Instead  of  seeking  for 
excuses  for  holding  acts  of  the  legis- 
lative power  to  be  void  by  reason  of 
their  conflict  with  the  constitution, 
or  with  certain  supposed  fundamental 
principles  of  civil  liberty,  the  effort 
should  be  to  reconcile  them  if  pos- 
sible, and  not  to  hold  the  law  in- 
valid unless  .  .  .  '  the  opposition 
between  the  constitution  and  the  law 
be  such  that  the  judge  feels  a  clear 
and  strong  conviction  of  their  in- 
compatability  with  each  other.' " 

68.  United  States.  —  Counselman 
V.  Hitchcock,  142  U.  S.  547 ;  Ex  parte 
Irv'ine,  74  Fed.  954;  In  re  Rosser,  96 
Fed.  305;  In  re  Hess,  134  Fed.  109; 
United  States  v.  Goldstein,  132  Fed. 
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789;  Foot  V.  Buchanan,  113  ^^^i, ^Sj 
But  see  Brown  v.  Walker,  161  U.  b. 

501.  ^ 

Massachusetts.  — In  re  Emery,  107 

Mass.  172,  9  Am.  Rep.  22 
Missouri.  — Ex   parte    Carter,    166 

Mo.  604,  66  S.  W.  540. 
iV^w  Hampshire.  —  State  z/.  Nowell, 

58  N.  H.  314,  31  Misc  671.    ^    ^.  ^ 
;\^m  York.  — In  re  Leich,  65  N.  ^■ 
Supp    3;   People  V.  Wyatt,  81   App. 
Div.  51,  80  N.  Y.  Supp.  816  (revers- 
ing 39  Misc.  456,  80  N.  Y.  Supp^ipS) 
affirmed,  sub  nom.  People  v.  O  Brien, 
176  N.  Y.  253,  68  N.  E.  353.  (    such 
testimony  cannot  be  used  agamst  him 
in  any  criminal  investigation  or  pro- 
ceeding"); People  V.  Court  of  Gen- 
eral  Sessions,  96  App.   Div.   201,  89 
N.  Y.  Supp.  364,  affirmed  "1179^; 
Y    594,  72  N.  E.  1148   (same).     But 
see  Contra,  People  v.  Kelly,  24  N.  Y. 

74,  24  How.  Pr.  369. 

Pennsylvania.  — Mayer  v.  Mayer, 
16  Lane.  Law  Rev.  49;  Samler  v. 
Myers,  20  Pa.  Co.  Ct.  521;  Miller 
V.  Brown,  22  Pa.  Co.  Ct.  109. 

Virginia.  — CuWcn     v.     Com.,     24 

Gratt.  624.  ,  ,       ^         , 

Such  a  provision  "  could  not,  and 
would   not,   prevent   the   use   of   his 
testimony  to  search  out  other  testi- 
mony to  be  used  in  evidence  agamst 
him   or   his   property,   in   a   criminal 
proceeding   in   such   court.     It  could 
not    prevent    the    obtaining    and    the 
use  of  witnesses  and  evidence  which 
should  be  attributable  directly  to  the 
testimony  he  might  give  under  com- 
pulsion, and  on  which  he  might  be 
convicted,    when    otherwise,    and    it 
he  had  refused  to  answer,  he  could 
not    possibly    have    been    convicted. 
Counselman  v.  Hitchcock,  142  U.b. 
■;47.     See  also  In  re  Beer   (N.  p.), 
115   N    W.  672;   Chappell  v.   Chap- 
pell,   116  App.   Div.   573,   loi   N    Y. 
Supp.   846.     But   see    State   v.   Jack, 
69  Kan.  387,  76  Pac.  911,  i  L.  R.  A 
(N.  S.)   167;  Brown  v.  Walker,  161 

'69.'    United     5"*af^^.  —  Mackel     v. 


Rochester,  102  Fed.  314,  42  C.  C.  A. 
427   (where  the  court  failed  to  note 
the   distinction   and   reached   its   de- 
cision    apparently     overlooking     the 
cases   cited   above);   In  re   Phillips, 
19    Fed.     Cas.    No.     11,097;  Jn    re 
Strouse,   I    Sawy.  605,  23  Fed.   Cas. 
No    13  548 ;  United  States  v.  Brown, 
I  Sawy.  531,  24  Fed.  Cas.  No.  14,671 ; 
United   States  v.   Williams,   28  t-ed. 
Cas.   No.    16,717    (cannot   "be   given 
in  evidence,  or  in  any  manner  used 
against    such    party    or    witness    )  ; 
United  States  v.  Hughes,  12  Blatchf 
CC7   26  Fed.  Cas.  No.  15,417;  United 
States  V.  McCarthy,    18  Fed.  87    21 
Blatchf.  469;  Unite,d  States  t'.  Three 
Tons  of  Coal,  6  Biss.   379,^28  Fed. 
Cas.    No.    16,515;    United    States    ^. 
Distillery  No.  28,  6  Biss.  483,  25  Fed. 
Cas   No    14,966;  Stanwood  v.  Green, 
2  Abb.  184,  22  Fed.  Cas.  No.  13,301. 
Arkansas.  —  State    v.    Quarles,    13 
Ark.  307;  Cossart  v.  State,  14  Ark. 

539-  T^ 

California.  — Ex    parte    Rowe,     7 

Cal.  184.  ^    , 

Georgia.  — Henderson  v.  State,  95 

Ga.  326,  22  S.  E.  537;  Kneeland  v. 
State,  62  Ga.  395 ;  Higdon  v.  Heard, 
14  Ga.  255. 

/ndiana. -Wilkins  v.  Malone  14 
Ind.  153;  Bedgood  z/  State,  "5  Ind. 
275,   17  N.  E.  621;  Frazee  v.  State, 

58  Ind.  8.  „     ,     .     ^ 

Missouri.  — Ex  parte  Buskett,  106 

Mo   602,  17  S.  W.  753,  27  Am.  bt. 

Rep.  378,   14  L-  R-  A.  407- 

New    Forife.  —  Gilpin   v.    Daly,    59 

Hun  413,  13  N.  Y.  Supp.  390.  . 
North  Carolina.  —  La  Fontaine  v. 

Southern  Underwriters  Ass'n.,  83  N. 

C.  132;  In  re  Briggs,  135  N.  C.  ii», 

47  S.  E.  403- 
Pennsylvania.  — In   re   Kelly,    200 

Pa.  St.  430,  SO  Atl   248. 

70.  Lamson  v.  Boyden,  160  ill. 
6n,  43  N.  E.  781  ("upon  the  dis- 
covery and  repayment  of  the  moneys 
or  other  things  to  be  discovered  and 
repaid,  the  person  who  shall  dis- 
cover and  repay  the  same ;  as  atore- 
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pelled  to  answer,  but  he  may  rely  upon  the  statutory  promiseJ^ 
He  cannot,  however,  secure  immunity  by  volunteering  evidence 
without  any  demand,  but  there  must  be  some  real  legal  compul- 
sion." As  to  what  constitutes  compulsion,  however,  the  courts 
3 re  not  agreed,  some  holding  that  the  witness  must  actually  claim 
privilege  by  objecting/^  others  that  subpoena,  oath  and  question 
are  alone  sufficient;^-*  and  it  has  been  held  that  the  witness  cannot 
be  subsequently  prosecuted  for  the  offense  disclosed  by  his  testi- 
mony although  he  appeared  without  subpoena  and  testified  without 
an  oath.^^ 

(d.)  Violation  of  Immunity.  —  (AA.)  Generally. — Evidence  which 
the  witness  is  compelled  to  furnish  under  the  statutory  guaranty 
of  immunity  cannot  subsequently  be  used  against  him  in  a  criminal 
proceeding.'^®  The  fact  that  the  witness'  testimony  does  not  tend 
to  criminate  him,'^''  or  that  there  is  other  sufficient  independent  evi- 
dence'^^  does  not  deprive  him  of  immunity  where  the  statute  grants 
immunity  if  he  testifies  at  all  concerning  a  matter  on  account  of 
v/hich  prosecution  is  attempted.  Nor  is  the  immunity  destroyed  be- 
cause the  witness  testifies  falsely.^^  But  the  mere  fact  that  a  wit- 
ness has  previously  testified  to  a  fact  which  must  be  proved  before 
a  crime  is  established  or  a  conviction  justified  does  not  entitle  him 
to  subsequent  immunity  where  the  fact  testified  to  constituted  no 


said,  shall  be  acquitted,  indemnified 
and  discharged,  from  any  other  or 
further    punishment,"    etc.)- 

71.  State  V.  Murphv,  128  Wis.  201, 
107  N.  W.  466. 

72.  State  v.  Murphy,  128  Wis.  201, 
107  N.  W.  466. 

73.  Reg.  V.  Madden,  14  Can.  L. 
T.  505;  Reg.  V.  Williams,  28  Ont. 
Rep.   583. 

74.  People  v.  Sharp,  107  N.  Y. 
427,  14  N.  E.  319,  I  Am.  St.  Rep. 
851;  Barber  v.  People,  17  Hun  366; 
State  V.  Murphy,  128  Wis.  201,  107 
N.  W.  466;  Queen  v.  Hamm.ond,  29 
Ont.  Rep.  211;  Reg.  v.  Hendershott, 
26  Ont.  678.  But  see  Reg.  v.  Wil- 
liams, 28  Ont.  Rep.  583.  Compare 
United  States  v.  Kimball,  117  Fed. 
156. 

75.  United  States  v.  Armour  & 
Co.,  142  Fed.  808. 

76.  Reg.  V.  Madden,  14  Can.  L. 
T.  505;  Com.  V.  House,  28  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  210;  Grundy  v. 
Com.,  8  Ky.  L.  Rep.  876.  But  see 
Rex  V.  Leatham,  3  Ell.  &  Bl.  658,  30 
L.  J.  Q.  B.  205,  7  Jur.  (N.  S.)  674, 
3  L.  T.  777. 

But  the   fact  that  the  petition   in 


a  contempt  proceeding  shows  that 
some  of  the  facts  alleged  were  ob- 
tained from  the  defendant's  testimony 
given  in  another  case  under  a  guar- 
anty of  immunity,  does  not  require 
that  the  petition  be  quashed  where 
it  does  not  appear  that  it  may  not  be 
sustained  by  other  evidence.  Ham- 
mond Lumb.  Co.  V.  Sailors'  Union, 
149  Fed.  577. 

77.  State  v.  Murphy,  128  Wis.  201, 
107  N.  W.  466;  State  V.  Bowman, 
145  N.  C.  452,  59  S.  E.  74  (holding 
that  a  general  amnesty  act  was  no 
violation  of  the  constitutional  provi- 
sion giving  to  the  governor  the  par- 
doning power). 

78.  Where  the  Statute  Protects 
the  Witness  Against  Indictment  for 
any  offense  concerning  which  he 
testifies  he  cannot  be  indicted  for  an 
offense  concerning  which  he  was 
compelled  to  testify  before  the  grand 
jury,  although  previous  to  his  testi- 
mony evidence  had  been  produced 
sufificient  to  warrant  his  indictment. 
Sandwich  v.  State,  137  Ala.  85,  34  So. 
620. 

79.  State  v.  Murphy,  128  Wis. 
201,  107  N.  W.  470. 
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Dart  of  the  criminal  conduct  forming  the  basis  of  the  prosecution  - 
If  a  mere  denial  of  the  existence  of  any  transactions  o    a  cer  am 
kind  does  not  constitute  testimony  concernmg  a  Particular  trans 
arfmn   of  that  class   for  which  the  witness   is  afterwards   prose 
cS-  thou^.  it  seems  that  a  denial  of  that  particular  transaction 

"7bB.!'phosec..io.  .ok  PEKjuKV.-The  i^-^^y  given  a  wi^^^^^ 
does  not  protect  him  from  a  Prosecuti^n  for  perjury  in  testify  n^^^ 
even  where  it  is  provided  without  qualification  that  the  testimony 
given  shall  not  be  offered  in  evidence  against  the  witness  m  any 

criminal  proceeding.^*  -    .  ,i_ 

(6  )  Immunity  From  Prosecution  Under  Another  Sovereignty.  —  i\  lea 
eral  statute  may  grant  complete  immunity  from  fos^^f  f  "^^^^^^^^ 
both  federal  and  state  laws.  Hence,  when  a  federal  statute  grants 
immunity,  it  is  no  answer  to  a  refusal  of  Privilege  that  the  answer 
may  lead  to  a  prosecution  in  the  state  courts.«^  But  although  one 
sovereignty  cannot  grant  immunity  from  prosecution  for  crime  com- 
mitted against  the  laws  of  another  sovereignty;  a  bare  possibility 
that,  bv  his  disclosure,  a  witness  may  be  subjected  to  the  criminal 
laws  of  som'e  other  sovereignty  is  not  a  real  and  probable  danger 
from  which  he  is  entitled  to  be  protected.^^ 


80.  Thus  on  a  prosecution  of  an 
alderman  for  receiving  .  bribes,  _  his 
testimony  before  the  grand  jury 
that  he  was  an  alderman  during  the 
period  in  question  does  not  entitle 
him  to  the  statutory  immunity  be- 
cause it  is  not  an  incriminating  fact 
although  a  matter  essential  to  be 
proved  on  the  prosecution.  Rudolph 
V  State,  128  Wis.  222,  107  N.  W. 
466. 

81.  Thus  a  negative  answer  by  an 
alderman,  testifying  before  a  grand 
jury,  to  a  question  whether  he  had 
received  any  money  for  his  vote  on 
special  privileges  of  several  enum- 
erated general  classes  does  not  con- 
stitute testimony  concerning  an  al- 
leged solicitation  and  receipt  by  him 
of  a  bribe  for  his  vote  on  a  partic- 
ular special  privilege.  State  v.  Mur- 
phy, 128  Wis.  201,  107  N.  W.  470. 
•  See  also  Rudolph  v.  State,  128  Wis. 
222,   107  N.  W.  466. 

82.  State  v.  Murphy,  128  Wis.  201, 
107  N.  W.  470.  ^     ^ 

83.  People  v.  Cahill,  126  App. 
Div.  391,  no  N.  Y.  Supp.  728;  State 
V.  Murphy,  128  Wis.  201,  215,  107 
N  W.  470.  Contra,  United  States 
t-'Beli,  81  Fed.  830. 

84.  Edelstein  v.  United  States,  149 


Fed.  636,  79  C.  C.  A.  328,  holding 
that  such  provision  in  the  bank- 
ruptcy act  related  merely  to  criminal 
proceedings  arising  out  of  the  con- 
duct of  the  bankrupt's  business  or 
the  disposition  of  his  property.  Con- 
tra, United  States  v.  Simon,  146  Fed. 
89  (interpreting  the  same  section  of 
the  bankruptcy  act). 

The  Statute  granting  immunity 
sometimes  excepts  subsequent  prose- 
cutions for  perjury.  See  Reg.  v. 
Hendershott,  26  Ont.  Rep.  678. 

85.  Brown  v.  Walker,  161  U.  S. 
591;  Nelson  v.  United  States,  201 
U.  S.  92. 

86.  People  v.  Butler  St.  Foundry. 
&  Iron  Co.,  201  111.  236,  66  N.  E.  349 
(violation  of  state  anti-trust  law; 
witness  need  not  state  matters  which 
occurred  in  other  states;  therefore 
danger  of  prosecution  in  other  juris- 
dictions is  too  remote)  ;  State  v. 
Jack,  69  Kan.  387,  76  Pac.  911  (pos- 
sibility that  answers  as  to  violation 
of  state  anti-trust  law  might  render 
him  liable  under  federal  anti-trust 
law  is  too  remote),  afdrmcd  in  Jack 
V  Kansas,  199  U.  S.  372,  4  Am.  Cas. 
689.  See  also  Queen  v  Boyes,  i 
Best  &  S.  (Eng.)  3",  a"d  IX,  i,  H, 
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(7.)  Assurance  from  Court  or  Prosecuting  Officer.  —  A  witness  cannot 
he  compelled  to  waive  his  constitutional  privilege  because  of  an 
assurance  from  the  court  or  prosecuting  officers  that  he  will  not  be 
prosecuted. ^^ 

2.  Against  Service  of  Process.  —  The  privilege  of  a  witness  against 
the  service  of  process  is  discussed  elsewhere  in  this  work.^* 


X.  CREDIBILITY,  IMPEACHMENT,  CONTRADICTION  AND  COR- 
ROBORATION. 

These  matters  are  treated  under  corresponding  articles  and  in 
ether  articles  dealing  with  particular  classes  of  witnesses.®^ 


a,     (6.),     (A.).      But    see    Nye    v. 
Daniels,  75  Vt.  81,  53  Atl.   150. 

87.  Foote  V.  Buchanan,  113  Fed. 
156;  Ex  parte  Irvine,  74  Fed.  954; 
Muller  V.  State,  11  Lea  (Tenn.)  18; 
Temple  v.  Com.,  75  Va.  892.  See 
Rex.  V.  England,  2  Leach  C.  C. 
(Eng.)  767;  Stanford  v.  State,  42 
Tex.  Crim.  343,  60  S.  W.  253.  But 
see  In  re  Taylor,  8  Misc.  159,  28 
N.  Y.  Supp.  500;  Ex  parte  Park,  37 


Tex.  Crim.  590,  40  S.  W.  300,  66  Am. 
St.  Rep.  835. 

88.  See  "  Encyc.  of  Ev.,"  Vol.  IL 
p.  127  et  seq. 

89.  See  articles  "  Credibility," 
Vol.  Ill;  "Contradiction  of  Wit- 
nesses," Vol.  Ill ;  "  Impeachment 
OF  Witnesses,"  Vol.  VII ;  also  Index 
of  this  work  under  corresponding 
titles. 


WOMEN. — See  Husband  and  Wife;  Marriage. 


WRITTEN    EVIDENCE.— See    Affidavits;    DeposI 

tions. 
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N.  Denial  of  Execution,  747 

O.  Notification  of  Intention  To  Use,  749 

2.  Mode  of  Proof,  750 

A.  Unattested  Instruments,  750 

a.  In  General,  750 

(i.)  Proof  of  Handzvriting,  750 
(2.)    Witness  Present  at  Execution,  750 
(3.)   Circumstantial  Evidence,  750 
(A.)  In  General,  750 
(B.)  Habitual  Method  of  Signing,  750 
(C.)  Instrument  Sent  Expressly  for  Signa- 
ture, 751 
(4.)  Admissions,  751 

b.  Books  of  Corporation,  752 

c.  Records  of  Unincorporated  Societies,  753 

d.  Instruments  Furnished  for  Public  Use,  753 

e.  Instruments  Furnished  for  Use  of  Employes,  753 

f.  Letters  and  Telegrams,  754 

(I.)   Receipt.  754 
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(A.)  Presumptions,   754 
•     (a.)  Letters,  754 
(b.)   Telegrams,  754 
(B.)  Acknozvlcdgment   of  Receipt,   754 
(C.)   Circumstantial  Evidence,  755 
(D.)   Telcgrmis,  755 
(2.)   Genuineness,  756 
(A.)   Of  Letter,  756 

(a.)  In  General,  756 
(b.)   Customary  Use  of  Stamp,  756 
(c.)   Typezvritten  Letter,  756 
(d.)   Contents,  756 
(B.)   Of  Telegram,  757 
B.  Attested  Instruments,  757 

a.  Subscribing  Witness  Defined,  757 

b.  Necessity  of  Calling  Subscribing  Witnesses,  758 

c.  Competency    and    Identity    of    Subscribing    Wit- 

ness, 765 
(i.)   Competency,  765 

(A.)  In  General,  765 

(B.)  Incompetency   by   Reason    of  Interest, 
766 
(2.)  Identity,  766 

d.  Competency   of   Witnesses   To   Prove    Validity   of 

Will  or  Other  Instrument,  766 
(i.)   General  Rule,  766 
(2.)    Who  Are  Competent,  767 
(A.)  Executors,  767 
(B.)  Husband  and  Wife,  768 
(C.)   Other  Persons,  769 
(D.)   Members  of  Churches,  Societies,  Etc., 

769 
(E.)  Residents  of  Tozvn,  770 
(F.)  Persons  Made  Competent  by  Statute, 
770 
(3.)   Competency  as  to  Time,  771 

e.  Certainty  and  SuMciency  of  Testimony,  771 

f.  Number  of  Witnesses  Necessary,  774 

g.  Instrimients  Signed  or  Attested  by  Mark,  77$ 

(i.)  Signed  by  Mark,  775 
(2.)  Attested  by  Mark,  776 
h.  Secondary  Evidence  of  Execution,  777 

(i.)   Grounds  for  Secondary  Evidence,  777 
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(A.)  Absence  of  Witness,  yyy 

(B.)  Death  of  Witness,  780 

(C.)  Interest  or  Incompetency  of  Witness, 

781 
(D.)    Witness  Denying  or  Not  Recollecting 
Attestation,  782 
(2.)  Proof  Necessary  Before  Admission  of  Sec- 
ondary Evidence,  782 
(A.)  In  General,  782 

(B.)  Necessity    of   Effort    To   Prove    Wit- 
ness' Handivriting,  784 
(C.)  Presumptions   Arising   From   Fact   of 
Execution  Without  lurisdiction,  785 
(3.)   Character    and    Sufficiency    of    Secondary 

Evidence,  785 
(4.)  Proof  of  Handwriting,  788 
(A.)   Of  Witnesses,  788 
(a.)  In  General,  788 
(b.)   Of  Part  of  Witnesses,  ygi 
(c.)   Of  Incompetent  Witnesses,  791 
(B.)   Of  the  Maker  or  Grantor,  791 
i.  Rebuttal  or  Impeachment  of  Proof  of  Execution, 

794 
(i.)  In  General,  794 
(2.)   Character  of  Witness,  794 
(3.)   Contradictory  Declarations,  795 

3.  Time  for  Authenticating,  795 

4.  Nature  of  Objection  Necessary,  795 

5.  Sufficiency  of  Evidence,  795 

A.  In  General,  795 

B.  Question  for  Court,  796 

V.  WEIGHT  AND  EFFECT,  796 

1.  In  General,  796 

2.  Corporate  Records,  yc^ 

3.  Use  by  Adverse  Party,  y^y 

4.  Introducing  Part  of  Document,  yc^y 

VI.  CONSTRUCTION,  798 
VII,  USE  ON  APPEAL,  798 

CROSS-REFERENCES: 
Abbreviations;  Admissions;  Affidavits;  Alteration  of  Instruments; 
Ancient  Documents ; 
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Best  and  Secondary  Evidence;  Books  of  Account; 

Certificates;  Copies; 

Deeds;  Documentary  Evidence;  Dying  Declarations; 

Entries  in  Regular  Course  of  Business ; 

Mortgages ; 

Order  of  Proof ; 

Parol  Evidence;  Payment; 

Records;  Refreshing  Memory; 

Spoliation;  Stamp  Acts; 

Weight  and  Effect  of  Evidence. 

SCOPE  NOTE. 

written  Instruments.  -  Various  matters  P^^^i^^^^/^  .P^/J'^lfd' 
branches  of  the  subject  of  written  mstruments  and  private  and 
Sc  documents  will  be  found  thoroughly  treated  elsewhere  in 
?ht  work  as  is  indicated  by  the  cross-references  attached  to  this 
art  cle  It?s  intended  to  treat  here  only  the  general  rules  pertain- 
ing to  the  admissibility  of  private  written  instruments  and  their 
mode  of  authentication. 

I.  ADMISSIBILITY  AND  RELEVANCY. 

1  In  General. -All  writings  explanatory  of  the  testimony  of 
wiLsses"which  are  themselves,  independently,  competent^ 
materiaP    and    relevant*    are   admissible^    as    evidence    in   a    case, 

1.    Tonopah   Lumb.   Co.  v.   Riley  ."Any  ^^'f^^.^'^'^X^ZL'Z 

rNev)    95  Pac.   looi.  stitutes     part     of    the    ^^^.S^""  JJ 

2  Davies     v      Kentucky     Horse  which  title   has  been   acquired   may 
Breeders'    Assn.,    50    HI-    App.    81;  properly  be   put  in   evidence   where 
McRae's    Admr.    v.    McDonald,    57  the     purchase     is     to     be     shown. 
Ala.  423.                                             ^  Mitchell  v.  Chambers,  43  Mich.  150, 

Competency  for  One  Purpose  sufh-  5  ^    W.  57,  38  Am.  Rep.  167. 
cient  ground  for  admission  of  writ-  ^^^^  Written  by  Deceased  giving 

ing    though    it    is    incompetent    for  ^.^^^^.^^^^   ^^   ^^   his   burial,   is   ad- 
other  purposes.     Carpenter  J    luck-  ^^^    .^^^^   ^f   ^^^^,^ 

er,  98  N.  C.  316,  3  S.  E.  831.  clemlns  v    Royal  Neighbors,  14  N. 

3.  Melcher  v.  Merryman,  41  Me.  ^'^'^^^'^^'^q^^  n.  W.  402. 

601.                                  n        ,     c;n.;tVi  Diploma  admissible   to  prove  that 

4.  Alabama  Iron  Co.  ^;- J^mitn,  ^  received  a  degree  from  a 
155  Ala.  287.  46  So.  475;  Wli^te  ^.  ^^"'^  Ji'/g^e  Holmes  v.  Halde, 
Mastin,  38  Ala.  147;  Apfel  ^-  Crane  mecUcal  co  g  ^^^ 
83  Ala.  312,  3  So.  863;  Hazard  4  Me^^«;^43^  ^^^J,^  ,^  Ky.  L. 
Powder  Co.  v.  Volger,  58  Fed.  152,  (inadmissible  in  action  for 
7  C.  C.  A.  130  (deed  executed  sub-  fj^f  ^T^t^^how  that  plaintiff  had  a 
sequent,  to    time    property    was    in-  ^^^^^  ^o  ^s^how^    chaptered    institu- 

jured.    >"/l^^;^f>A.7\^^-  \J'%o       tion  as   required  by  law.   where  the 
rester,    35    Tex.    Civ.    App.    319.    00       ^^^^^^^  ^^^  ^^^^^^^  .^  another  state). 

^■5^See^"    article     "DocumenTaky  Due-Bill  is />rma  facf.  evidence  of 

Evidence;'  Vol.  JV,  under  IV,  2.        the  existence  and  amount  of  a  debt. 
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but  only  after  proper  proof  has  been  made  of  their  due  execution.® 

2.  Res  Gestae.  —  Written  instruments  are  often  admissible  as  a 
part  of  the  res  gestae  of  the  transaction  involved.^ 

3.  As  Admissions.  —  Private  writings  may  be  used  against  a  party 
when  they  contain  his  admissions.* 

4.  For  Impeachment.  — They  are  also  admitted  to  serve  as  im- 
peaching evidence.** 

5.  Best  and  Secondary  Evidence.  —  Where  the  issue  is  as  to  the 
terms  or  contents  of  a  written  agreement  the  writing  itself  is  not 
only  admissible  but  it  is  the  best  evidence  of  the  agreement  and 
must  be  produced  or  its  absence  explained  before  resort  can  be  had 
to  other  evidence.^** 

6.  Form  of  Instrument.  —  A.  Physical  Form.  —  An  instrument 
need  not  be  written  on  paper,  with  ink,  to  be  admissible  in  evidence ; 
but  it  is  sufficient  if  it  is  in  any  permanent  form.^^ 

B.  Mutilated  Writing.  —  A  mutilated  instrument  is  admissi- 
ble in  evidence,  where  the  mutilation  appears  to  have  been  made 


Squires  v.  Brown,  22  How.  Pr.   (N.  ,, 

Y-)  35.  .    ,  ... 

Voluntary  Rescission —  Upon  the 

issue  of  the  voluntary  rescission  of 

a  contract  a  latere  CQlBtra£liJncons3«fi 

tent  with  the  first,  and  a  receipt  for 

the    repayment  jof.  the    tn,on?y.,|)^id, 

UROOj  thp ,  first  contract,  are  relevaint, 

Pedrick  V.'. Post',  '85,  'Ind!  255-     ,'. '  ' ." 

'•'^ "Mortgage,    wliicn  '  is'  seicurityftft"' 

promissory     note,     inadmissible     as 

isv^idence  t'hat.the  note  lis  due  or  un- 

ypaid..:.. Pickle  ,?/.,  Siiiallfy,  21   Wg-sh. 

Letters    and    Telegrahis.  —  See 
,mfra,  1,  28,   L,  a.       '  i     1 

"6.-'CW\}on''v.^'  Ingfakvi  (Tebt. 
>GiV.  ''At)t).),^  roT'-'a-'W.  -880.^1  Awd 

see   infra,  IV i   v^'-^'    'i     -r    '>''     1;   - 
^-.;7:;.  0tvey-wi  Jackson,; id6  Ind.i286, 

i|/»Kr  Ei.„a49i;  ,Myers  v-.  Cherry,  53 
Mi.C  G8.  J.qRe,?'  U)  ,144:,    A"4  ,f  ^ 

Wf^<h  I..,  Mi  ^r,  .c,u  (letters  and  t^le- 

grams  as  res  gestae)., 
j^iPills  of  sale 'Ip.r  pei^sotlal  property 
J)u.rcTiased  by,  b'neVpe'rson ''for  inoth- 
'^'.'^'a^d  deli'vei-e4  ,  wlien  the  purq'hase 
■ppce'was  pat(3',  and  receipt's  for 'pay- 
ment "tliei^eoh,  "eacK  recitirig  the 
.'narfie  of  such  '  tl^ird'  per^bn  as  the 
'piirchasdr  '  and' ~  sighed  by  the  seller, 
^af^"'cJHi'i:)^tfertt  "ei^ident^-  as   part  'of 

frife/ '-  fts  '^^.rfa^' 'tending-  to  shdw  the 
"'jiferson'  ■for'    ■ylvlto'm'     the     purchases 

V^r^  made'  arid'  the    money    p^id, 
•^here-'being'  other  -independent  "evi- 

J(felK:e'  of  the  said  xaf  the  property 
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,  a,nd  the  payrqent  q£  thp  money.  Brobk^ 
7'.  buggan,  149  Mass.  304,'  '21  N. ' E. 

381.  ■.>-3...u,,.,ii,..  1.,  .:..,.. 

8.    See     article     "  Admissions, 
^y^l,  ,Ij  =  ,.§.., 3^j,.Ai?d    see    infra,    I, 
28,   Iv,   9    (letters   as   admissions). 
Eecitals  as  .Admissions, —  See 

tnjr.a,   1,    12,    0. 
"      9.     See  artid'^  "Iiiit'EAdHMBN1*'W 
'' WiTOEssES,"  Vol.  VII'v'p.  i37-    And 
see    infra,    I,    28,    f    (letters    as    im- 
peaqhing  evideijce).  ^       , 

10.  Costa  7;.  Musuinatid'o,  34  TPa. 
Super.  496;  Myers  z;. '  Ch'erry',  Sl^. 
g.    (S  Jones',  L.y   144-        'T,',     \. 

For  a  full  discussion  of  the  sub- 
ject ""Best  and  S'ecohd.iryy  'EVi- 
dence,"  see  article  of  that  title'  m 
Vol.  TI.  See  also '  article' ''  G6'tiis," 
Vol.   III.    ■      "■' ' ■•■-'.  '""'■' 

11.  Kendall  T^.  Field,' ^f 4' -Me.  ^m 
30  Am.  Dec.  728  (writing  on  wood). 

In  Nagle  t-.  Fulmer,  98  lowa  585, 
67  N.  W:  369,'  where  the  is^sue  was 
whether  there  had  been  a  settlemen-t 
between  the  parties;  a  piec€  of  wood 
having '  on  it  figu^es^  indicating  that 
the  defendant  was'  indebted  ■  to  ^he 
plaintiff  in  the  sum  claimed  was  in- 
troduced in  evidence  over  the  de- 
fendairt's  objection.  -The  plaintiff 
had  testified  that  the  defendant  had 
made  the  figures  at  the  time  of  set- 
tlement. It  was  held  that  although 
the  defendant  denied  having  made 
them,  his  mere  denial  waa-^not  8uf- 
ficient  to  render  jthg.c^hitjitincQtn- 
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accidentally  and  the  contents  of  the  missing  part  are  proved,  or 
are  shown  to  be  immaterial.^^ 

C.  Ambiguities. — A  written  instrument  is  not  rendered  inad- 
missible merely  because  it  contains  abbreviations  or  ambiguities, 
where  its  meaning  is  not  thereby  rendered  entirely  uncertain  or 
can  be  ascertained  by  extrinsic  evidence," 

D.  Absence  of  Date.  —  The  mere  fact  that  a  writing  is  without 
date  does  not  necessarily  render  it  inadmissible,"  nor  does  the  fact 
that  the  date  used  was  erroneous.^' 

7.  Unstamped  Instrument.  —  Although  an  instrument  is  one  re- 
quired by  law  to  be  stamped,  failure  to  have  a  stamp  affixed  does 
not  prevent  the  use  of  the  instrument  in  evidence/^  except  in  the 
federal  courts." 


petent;  that  with  plaintiff's  identi- 
fication it  was  properly  in  evidence; 
the  weight  to  be  given  to  it,  in  view 
of  the  defendant's  denial,  being  for 
the  jury. 

Printed  Votes  Are  Written  Votes, 
within  the  meaning  of  the  Massa- 
chusetts constitution.  Henshaw  v. 
Foster,  9  Pick.  (Mass.)  312  (con- 
taining full  and  interesting  discus-  ■ 
sion  of  this  question).  And  see 
Deep  River  National  Bank's  Appeal, 
73  Conn.  341,  47  Atl.  675  (type- 
writing is  a  substitute  for  and 
equivalent  of  writing). 

12.  Waring  v.  Fidelity  &  G.  Co., 
24  App.  Cas.  (D.  C.)  119.  See  Ryle 
V  Davidson  (Tex  Civ.  App.),  116 
S.  W.  823.  And  see  article  "  Spou- 
ATION,"    Vol.    XL 

In  Crane  v.  Brewer  (N.  J.  Eq.), 
68  Atl.  78,  a  mutilated  pass-book 
was  admitted  in  evidence,  but  its 
effect  was  to  greatly  discredit  the 
person  producing  it. 

Where  the  writer  of  a  letter  re- 
fuses to  say  whether  the  contents 
of  a  portion  of  the  letter  which  had 
been  cut  off  were  connected  with 
the  contents  of  what  remained,  the 
portion  remaining  was  lield  admis- 
sible against  him.  VanVechten  v. 
VanVechten,  65  Hun  215,  20  N.  Y. 
Supp.   140. 

Instrument  Consisting  of  Frag- 
ments Pasted  Together,  admissible. 
Sharp  V.  Stephens,  i  La.  116. 

13.  Harrington  v.  Fish,  10  Mich. 
415- 

Although,  in  a  paper  offered  in 
evidence,  some  words  may  be 
spelled   that,   taken    by    themselves, 


their  meaning  would  be  uncertain, 
still,  if  by  taking  the  whole  writing 
together,  the  meaning  is  obvious, 
the  paper  will  not  be  rejected.  Gil- 
son  V.  Gilson,   16  Vt.  464. 

"  January  21,  1823,  sent  Robert  P. 
Peniston  fifty-six  dollars ;  I  say  re- 
ceived by  me.  Robert  P.  Peniston," 
held  admissible,  in  connection  with 
oral  testimony.  Peniston  v.  Wall's 
Admr.,  3  J.  J.  Marsh.    (Ky.)   2,7- 

In  New  Jersey  an  early  statute 
requiring  physicians  to  make  out 
their  accounts  in  plain  English 
words,  and  it  was  held  that  an  ac- 
count containing  contractions,  ini- 
tials, and  symbols,  was  inadmissible. 
Hedges  v.  Boyle,  7  N.  J.  L.  68. 

14.  James  v.  Stonebanks.  i  N.  J. 
L.  227;  Carpenter  v.  Featherston, 
IS  La.  Ann.  235;  Barfield  v.  Hew- 
lett. 6  Mart.   N.   S.    (La.)    78. 

15.  Date  of  Acknowledgement 
prevails  over  date  of  the  deed,  and 
the  fact  that  the  deed  bears  a  date 
subsequent  to  the  date  of  its  ac- 
knowledgment does  not  render  it  in- 
admissible. Buck  V.  Gage,  27  Neb. 
306,  43  N.  W.  no;  ]\Iunroe  v.  East- 
man, 31    ]\Iich.  283. 

16.  Phillips  ir.  Hazen,  132  Iowa 
628,  109  N.  W.  1096  (contract  of 
sale  of  land)  ;  State  v.  Glucose  Co., 
117  Iowa  524,  91  N.  W.  794;  Gar- 
land V.  Gaines,  y^  Conn.  662,  49 
Atl.  19,  84  Am.  St.  Rep.  182;  Green 
V.  Holway,  loi  Mass.  243.  3  Am. 
Rep.  339;  Cassidy  v.  St.  Germain, 
22  R.  I.  53,  46  Atl.  3=;.  And  see 
article   "Stamp   Acts,"   Vol.    XI. 

17.  See  article"STAMP  Acts," 
Vol.   XI.  p.  98s. 
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8.  Documents  Admissible  Because  Belated  to  Those  in  Evidence. 

Written  instruments  are  sometimes  admissible  merely  because  of 
their  connection  with  other  instruments  introduced  by  the  adverse 
party  which  they  tend  to  illustrate  and  explain. ^^ 

9.  Instruments  in  Foreign  language.  —  No  instrument  is  admis- 
sible in  evidence  which  is  written  in  a  foreign  language,  unless  it 
has  been  translated  and  is  accompanied  with  the  translation.^^ 

10.  Foreign  Instruments.  —  Instruments  executed  in  another 
state  or  country  are  admissible  if  properly  authenticated.^" 

11.  Instruments  Merged  in  Decree.  —  The  fact  that  certain  instru- 
ments can  no  longer  form  the  basis  of  an  original  action  because 
they  have  become  merged  in  a  decree,  does  not  prevent  their  being 
competent  evidence  as  to  any  material  matter  as  to  which  they  are 
relevant.^^ 

12.  Recitals.  —  A.  In  General.  —  Recitals  in  an  instrument  are 
not  evidence  as  against  strangers  to  the  instrument,^^  ]y^^  the  pres- 


Intentional    Omission    of    Stamp. 

Where  in  order  to  test  the  consti- 
tutionality of  the  stamp  law  the 
stamp  has  been  intentionally  ornit- 
ted,  the  instrument  is  inadmissible 
since  this  constitutes  proof  of  an 
"  intent  to  evade  "  within  the  mean- 
ing of  the  statute.  Byington  v. 
Oaks,  32  Iowa  488. 

18.  Alabama.  —  Curtis  v.  Parker, 
136  Ala.  217,  33   So.  935. 

California.  —  Hobart  v.  Tyrrell, 
68  Cal.   12,  8  Pac.  525. 

Connecticut.  —  Hoggson  &  Pettis 
Mfg.  Co.  V.  Sears,  77  Conn.  587,  60 
Atl.  133- 

Maryland.  —  Barney  v.  Smith,  4 
Har.  &  J.  485,  7  Am.  Dec.  679. 

Michigan.  —  Vanderpool  v.  Rich- 
ardson, 52  Mich.  336,  17  N.  W.  936. 

Missouri.  —  Baker  v.  Pulitzer  Pub. 
Co.,  103  Mo.  App.  54,  77  S.  W.  585- 

Montana.  —  McConnell  v.  Combi- 
nation Min.  &  Mill  Co.,  31  Mont. 
563,  79  Pac.  248,  aflirtning  30  IMont. 
239,    76    Pac.    194. 

Texas.  —  Aetna  Ins.  Co.  v.  Fitze, 
34  Tex.  Civ.  App.  214,  78  S.  W. 
370;  Pope  V  Davenport,  52  Tex.  206. 

Virginia.  —  Grubb  v.  Burford,  98 
Va.  553,  37   S.  E.  4- 

Detached  Writings  explanatory  of 
other  evidence  are  in  some  states 
made  admissible  by  express  code 
provisions.  Tustin  Fruit  Assn.  v. 
Earl  Fruit  Co.  (Cal),  53  Pac.  693; 
DuVivier  v.  Phillips,  18  Mont.  370, 
45  Pac.  554.    And  see  infra,  I,  28,  L, 
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m  (letters  part  of  general  corre- 
spondence) and  V,  4  (introduction 
of  part  of  document). 

19.  Brummer  v.  VanCleve  Co., 
55  Misc.  227,  105  N.  Y.  Supp._  3 
(Spanish  instruments)  ;  Squadrille 
V.  Ciervo,  loi  N.  Y.  Supp.  661 
(French  instruments.  Cause 
"  should  have  been  tried  altogether 
in  the  English  language ")  ;  Meyer 
V.  Witter,  25  Mo.  83;  Sartor  v. 
Bolinger,    59  Tex.   411. 

20.  Turner  v.  Poston,  63  S.  C. 
244,  41  S.  E.  296;  Wilson  V.  Phoe- 
nix Powder  Mfg.  Co.,  40  W.  Va. 
413,  21  S.  E.  1035,  52  Am.  St.  Rep. 
890;  Sandford  z'.  DeCamp,  8  Watts 
(Pa.)  542;  Woods  V.  Bonner,  89 
Tenn.  411,  18  S.  W.  67;  Mclntire  v. 
Funk,  Litt.  Sel.  Cas.  i  (Ky.)  425; 
Rochester  v.  Toler,  4  Bibb  (Ky.) 
106. 

21.  Brown  v.  Schintz,  203  111. 
136,  67  N.  E.  767  (note  secured  by 
trust  deed  admissible  in  action  of 
ejection  although  decree  had  been 
entered  in  an  action  on  the  trust 
deed)  ;  Harrison  v.  Remington  Pa- 
per Co.,  140  Fed.  38s,  72  C.  C.  A. 
405  (note  spoken  of  as  best  evidence 
of  an  indebtedness  prior  to  render- 
ing of  a  judgment  and  the  judgment 
as  best  evidence  of  the  debt  subse- 
quent thereto,  but  both  competent). 

22.  United  5";af^.s.  —  Merriman  v. 
The  May  Queen,  Newb.  464,  17 
Fed.  Cas.  No.  9,481. 

Alabama.  —  Chipman   v.    Glennon, 
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ence  of  incompetent  recitals  will  not  prevent  the  admission  of  the 
instrument  in  evidence  if  it  is  generally  competent.^^ 

B.  As  Admissions.  —  They  may,  however,  be  competent  as  ad- 
missions of  the  party  executing  the  instrument.^* 

C.  To  Ide;ntify  Property.  —  It  has  also  been  held  that  recitals 


98  Ala.  263,  13  So.  822;  Nolen  v. 
Gwyn,  16  Ala.  725;  Oliver  v.  Ellzy, 
II  Ala.  6z2;  Guice  v.  Thornton,  76 
Ala.  466. 

California.  —  S  o  m  o  n  a  County- 
Water  Co.  V.  Lynch,  50  Cal.  503. 

Georgia.  —  Doggett  v.  Simms,  79 
Ga.  253,  4  S.  E.  909;  Howard  v. 
Snelling,  32   Ga.   195. 

Kentucky.  —  Dennis  Bros.  v. 
Strunk,  32  Ky.  L.  Rep.  1230,  108  S. 
W.  957- 

Minnesota.  —  King  v.  Pillsbury, 
50  Minn.  48,  52  N.  W.  131. 

Nevada.  —  Tonopah  Lumb.  Co.  v. 
Riley,    95    Pac.     looi     (contract). 

New  York.  —  Foster  v.  Beals,  21 
N.  Y.  247;  Hunt  V.  Michigan  S.  &; 
M.  I.  R.  Co.,  37  N.  Y.  162,  35  How. 
Pr.  287;  Piatt  V.  Picton,  3  Robt.  64. 

Pennsylvania.  —  Green  v.  Brenne- 
sholtz,  73  Pa.  St.  423;  Gilmore  v. 
Wilson,  53   Pa.   St.    194. 

Te.vas.  — Ward  v.  Forrester,  35 
Tex.  Civ.  App.  319,  80  S.  W.  127. 

Virginia.  —  William  &  Mary  Col- 
lege   V.    Powell,    12    Gratt.    372. 

West  Virginia.  —  Warren  v. 
Syme,  7  W.  Va.  474;  Hagan  v. 
Holderby,  62  W.  Va.  106,  57  S.  E. 
289. 

Wisconsin.  —  Seefeld  v.  Chicago, 
etc.  R.  Co.,  67  Wis.  96,  29  N.  W. 
904. 

In  Mitchell  v.  Willard,  21  111.  App. 
500,  an  action  to  recover  the  price 
of  machinery  wherein  the  defense 
was  that  there  was  a  breach  of 
warranty  of  condition ;  it  was  held 
error  to  permit  the  plaintiff  to  in- 
troduce in  evidence  the  shipping 
bills  of  the  carrier  for  the  purpose 
of  showing  that  the  machinery  was 
in  good  order  and  condition  when 
shipped ;  that  "  the  statements  in 
these  bills  of  lading  were  the  state- 
ments of  the  agents  of  the  railway 
company  and  not  the  statements  of 
(defendant)  or  of  any  .one  author- 
ized to  speak  for  him.    These  state- 


ments might  have  been  proper  tes- 
timony if  the  litigation  had  been 
against  such  company,  but  they 
were  not  competent  evindence 
against "    defendant. 

A  Statement  in  a  Chattel  Mort- 
gage that  all  of  the  property  covered 
thereby  is  in  possession  of  the 
mortgagor  and  free  from  all  in- 
cumbrances is  not  substantive  proof 
as  against  a  stranger  to  the  mort- 
gage of  the  facts  recited.  Syck  v. 
Bossingham,  120  Iowa  363,  94  N.  W. 
920. 

Recitals  in  Deeds,  see  article 
"Deeds,"  Vol.  IV. 

23.  W  a  r  s  h  a  u  e  r  z;.  Jones,  117 
Mass.  345;  Siltzell  v.  Michael,  3 
Watts  &  S.   (Pa.)  329. 

24.  Louisiana.  —  St.  Maxent  v. 
Puche,  4  Mart.   (O.  S.)    193. 

Massachusetts.  —  Warner  v. 
Brooks,  14  Gray  107. 

Missouri.  —  Wolff  v.  Famous 
Mut.  Sav.  Assn.,  67  Mo.  App.  678. 

Nezv  York.  —  Lefevre  v.  Silo,  112 
App.  Div.  464,  98  N.  Y.  Supp.  321. 

North  Carolina.  —  City  of  Hick- 
ory V.  So.  R.  Co.,  137  N.  C.  189,  49 
S.  E.  202. 

Pennsylvania.  —  Stoever  v.  Whit- 
man, 6  Binn.  416. 

Tennessee.  —  Dunn  v.  Eaton,  92 
Tenn.   743,  23   S.   W.   163. 

Te.vas.  —  Box  v.  Lawrence,  14 
Tex.  545- 

Vermont.  —  Peck  v.  Barney,  12 
Vt.   72. 

Declarations  Against  Interest  may 
be  contained  in  a  recital  in  a  deed 
and  are  admissible  in  behalf  of  a 
stranger  to  the  deed.  Peters  v.  No- 
lan Coal  Co.,  61  W.  Va.  392,  56  S. 
E.  735 ;  Noble  v.  Worthy,  i  Ind. 
Ter.  458,  45  S.  W.   137. 

Parties  Having  Joint  Interest  are 
all  bound  by  recitals  which  amount 
to  declarations  against  interest. 
Peters  v.  Nolan  Coal  Co.,  61  W. 
Va.  392,  56  S.  E.  735- 
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of  general  description  are  admissible  to  aid  in  identifying  property 
conveyed  by  deed.^^ 

13.  Illegible  Instrument.  —  An  illegible  instrument  is  inadmis- 
sible.2« 

14.  Altered  Instrument.  —  An  instrument  which  bears  evidence 
of  alteration  upon  its  face  is  nevertheless  admissible,^^  at  least  if 
the  alteration  be  an  immaterial  one,^^  it  being  for  the  jury  to  de- 
termine the  fact  of  alteration  and  whether  it  was  made  before  or 
after  the  execution  of  the  instrument. 

15.  Collateral  Instruments.  —  A  writing,  although  merely  col- 
lateral to  the  issue,  may,  when  expressly  referred  to  and  made  part 
of  another  writing  already  in  evidence,  be  received  to  explain  the 
latter  writing.-^ 

16.  Effect  as  Bearing  Upon  Admissibility.  —  The  effect  that  an 
instrument  will  have  if  allowed  in  evidence  is  never  to  be  consid- 
ered in  passing  upon  its  admissibility.^*' 

17.  latent  Ambiguity.  —  The  presence  of  a  latent  ambiguity  in 
an  instrument  does  not  render  it  inadmissible,  since  the  evidence 
subsequently  received  may  remove  the  ambiguity,  though  if  it  does 


25.  Hitchler  v.  Scanlan,  15  Tex. 
Civ.    App.    40,    39    S.    W.    633    (in 

action  of  trespass  to  try  title,  de- 
scriptive recitals  in  defendant's 
deed  while  not  binding  on  plaintiff 
are  admissible  to  identify  the  prop- 
erty). 

26.  Where  the  question  is  wheth- 
er there  is  a  variance  between  the 
instrument  as  declared  upon,  and 
that  offered  in  evidence,  the  burden 
of  proof  is  upon  the  party  alleging 
the  variance,  and  if  the  writing  is 
so  illegible  that  the  court  cannot 
be  satisfied  itself  of  the  variance 
the  writing  should  go  to  the  jury. 
Jefferson  Co.  v.  Savory,  2  G.  Gr. 
(Iowa)    238. 

27.  Little  V.  Herndon,  10  Wall. 
(U.  S.)  26;  Comstock  V.  Smith,  26 
Mich.  306;  Parker's  Admr.  v. 
Moore,  29  Mo.  218;  Kimball  v. 
Lamson,  2  Vt.  138.  Compare 
Schwalm  v.  Mclntyre,  17  Wis.  232; 
Walker  v.  Walker,  6  Coldw. 
(Tenn.)  571.  And  see  article 
"Alteration  ov  Instruments."  Vol. 
I,   under   II,    i. 

Alteration  of  Wills,  see  article 
"  Wills." 

Time  for  Objecting — Objection 
to  the  admission  of  an  instrument 
which  bears  marks  of  alteration 
must  be  made  when  it  is  offered  in 


evidence.     Manuel  v.   iHynn,   5   Cal. 
App.  319.  90  Pac.  463. 

28.  Rule  Limited  to  Immaterial 
Alterations  by  §  800  B.  &  C.  Comp. 
of  Oregon  statutes.  Hornefius  v. 
Wilkinson  (Or.),  93  Pac.  474;  §  1982 
California  Code  Civ.  Proc. ;  Man- 
uel V.  Flynn,  5  Cal.  App.  319,  90 
Pac.  463;  Patterson  v.  Fagan,  38 
Mo.  70. 

Suspicious  Nature  of  the  alteration 
has  been  held  to  require  an  ex- 
planation before  the  instrument  is 
even  admissible.  Barber  v.  Geer, 
23  Tex.  Civ.  App.  531,  57  S.  W.  58. 

29.  Satterlee  v.  Bli.ss,  36  Cal.  489 ; 
Clark  V.  Houghton,  12  Gray 
(Mass.)   38. 

A  conveyed  land  to  B,  who  con- 
veyed to  C  by  deed  which  recited 
that  the  premises  were  the  same  as 
conveyed  to  B  by  A.  Held,  that 
the  deed  to  C  was  admissible  to 
prove  the  aceptance  by  B  of  the 
deed  from  A.  Locke  v.  Homer,  131 
IMass.  93,  41   Am.  Rep.   199. 

30.  Dent  v.  Bird,  67  Cal.  652,  8 
Pac.  504  (deed  not  intended  to  in- 
clude entire  premises  in  dispute)  ; 
Piatt  V.  Brown,  30  Conn.  336  (deed 
not  releasing  wife's  dower  right)  ; 
Longstreet  v.  Ketcham,  i  N.  J.  L. 
170  (immaterial  that  instrument  is 
conditional). 
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not  the  instruments  may  properly  be  stricken  out  upon  motion.^^ 
18.  Void  Instruments.  —  An  instrument  void  upon  its  face^^  is 
inadmissible  as  evidence  of  any  fact  which  would  necessarily  in- 
volve a  holding  as  to  the  legality  of  the  instrument,^  but  it  is 
nevertheless  admissible  as  evidence  of  any  collateral  fact  which 
may  exist  irrespective  of  the  validity  of  the  instrument  itself^"  or 
as  a  written  admission.*^ 


31.  Hanna  v.  Renfro.  32  Miss. 
125 ;  Hitchler  v.  Scanlan,  15  Tex. 
Civ.  App.  40,  39  S.  W.  633;  Norfleet 
V.  Russell,  64  Mo.  176.  And  see 
Leverett  v.  Bullard,  121  Ga.  534,  49 
S.   E.   591,  and  cases  cited   infra,   I, 

32.  Where  the  matter  rendering 
an  instrument  void  does  not  appear 
upon  its  face,  it  is  admissible. 
Myers  v.  Irwin.  2  Serg.  &  R.  (Pa.) 
368;   Foye  V.   Patch,   132  Mass.   105. 

Valid  as  to  Some  Persons — If  a 
chattel  mortgage  is  valid  as  betw^een 
the  parties  but  alleged  to  be  invalid 
as  to  creditors,  it  is  admissible 
where  it  does  not  appear  that  the 
party  objecting  to  its  admission  is 
a  creditor.  Vette  v.  Leonori,  42 
Mo.  App.  217. 

33.  Foster  v.  Rutherford,  20  Ga. 
676;  Westerman  v.  Foster,  57  Ind. 
408;  Tarpey  v.  Deseret  Salt  Co.,  5 
Utah  20.S,  14  Pac.  338;  Merriam  v. 
Dovey,  25  Neb.  618,  41  N.  W.  550; 
Darby  v.  Hunt,  Tread.  Const.  (S. 
C.)    740. 

34.  Alabama.  —  Crawford  v. 
Jones,  54  Ala.  459  (lease  void  under 
statute  of  frauds  admissible  to  show 
character  of  occupation)  ;  Buchanan 
v.  Larkin,  116  Ala.  431,  22  So.  543. 

Connecticut.  —  Rogers  v.  Hill- 
house,  3  Conn.  398  (character  of 
possession  shown  by  unacknowl- 
edged  deed). 

District  of  Columbia.  —  Thompson 
V.  Shepherd,  i  Mack.  385  (as  ac- 
knowledgment of  existing  indebted- 
edness). 

Kentucky.  —  Gilpin  v.  Davis,  2 
Bibb  416,  5  Am.  Dec.  622. 

Maine.  —  Ross  v.  Gould,  5  Greenl. 
204  (void  deed  admissible  to  show 
extent  of  claim  of  title)  ;  Robison 
V.    Swett,    3   Greenl.    316. 

New  Jersey.  —  Ortley  v.  Chad- 
wick,  30  N.  J.  L.  35- 

North     Carolina.  —  H  u  s  s  e  y      v. 


Weathersby,  51  N.  C.  (6  Jones'  L.) 
384  (invalid  bill  of  sale  may  _  evi- 
dence a  warranty  —  the  sale  itself 
being  proven  by  intrinsic  evidence). 

South  Dakota.  — Price  v.  Madi- 
son, 17  S.  D.  247,  94  N.  W.  933 
(void  conveyance  evidence  of  li- 
cense). 

Texas.  —  Grimes  v.  Bastrop  Corp., 
26  Tex.  310;  Huffman  v.  Cart- 
wright,  44  Tex.  296;  Williams  v. 
Wilson,  76  Tex.  69,  13  S.  W.  69; 
McCartney  v.  McCartney,  93  Tex. 
359.  55  S.  W.  310  (void  deed  as 
evidence  of  what  the  party  intended 
by  a  prior  deed). 

Vermont.  —  Olinger  v.  Shepherd, 
12  Gratt.  462  (void  deed  evidence  of 
bounds  and  extent  of  possession)  ; 
Smith  V.   Perry,  26  Vt.  279. 

A  bill  of  sale  duly  acknowledged 
and  recorded,  although  void  for  un- 
certainty in  the  description  of  the 
property  transferred,  may  be  re- 
received  in  evidence  of  its  own  exe- 
cution. Singer  v.  Sheldon,  56  Iowa 
354,  9  N.  W.  298. 

Void  Deed  Evidence  of  Common 
Source  of  Title —  Hughey  v.  Mosby, 
31  Tex.  Civ.  App.  76,  71  S.  W. 
395;  Garner  v.  Lasker,  71  Tex.  431, 
9  S.  W.  332;  Burns  v.  Goff,  79  Tex. 
236,  14  S.  W.  lOOQ.  See  McCelvey 
V.  Cryer,  8  Tex.  Civ.  App.  437,  28 
S.  W.  691  (properly  authenticated 
copies    also    admissible). 

Void  Deed  Corroborative  Evidence 
of  Extent  of  Prior  Deed —  William- 
son V.  Work,  33  Tex.  Civ.  App.  369, 
77  S.  W.  266.  And  see  Fordtran 
V.  Perry  (Tex.  Civ.  App.),  60  S.  W. 
1000. 

Existence  and  Terms  of  Parol 
Contract  rnay  be  evidenced  by  a  de- 
fectively executed  writing.  Simp- 
son V.  Kimberlin,  12  Kan.  579. 

35.  Ramsey  v.  Loomis,  6  Or. 
367;  Simpson  v.  Kimberlin,  12  Kan. 
579;    Richard    v.    Bird,    4    La.    305; 
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19.  Certainty  of  Description  Required.  —  An  instrument  is  not 
inadmissible  for  imcertainty  if  the  language  used,  though  somewhat 
indefinite,  is  sufficient  to  form  a  basis  for  other  evidence  by  which 
the  meaning  intended  is  ascertainable,^^  for  it  is  only  when  the 
language  used  is  so  vague,  indefinite  and  uncertain  as  to  render  the 
description  nugatory  and  the  instrument  void  upon  its  face,  that  it 
is  inadmissible  in  evidence.'^ 

20.  Mistakes  and  Omissions.  —  Slight  mistakes  in  the  descriptions 
used  in  written  instruments,^^  or  in  signatures  attached  to  them,^^ 
will  not  render  such  instruments  inadmissible  where  other  evidence 


Lea  V.  Hopkins,  7  Pa.  St.  492.  And 
see  article  "  Admissions,"  Vol.  I, 
p.  391- 

Where  a  written  instrument,  in- 
tended to  be  a  contract,  is  so  fatal- 
ly uncertain  as  to  be  void  as  such, 
the  party  desiring  to  use  it  may 
nevertheless,  with  proper  allegations 
in  his  pleading,  rely  upon  the  parol 
contract  actually  made  and  intend- 
ed to  be  embodied  in  the  writing, 
except  where  the  law  requires  the 
contract  to  be  in  writing,  and  may 
introduce  the  instrument  in  evidence 
as  a  written  admission  in  part  proof 
of  the  parol  contract.  Simpson  v. 
Kimberlin,    12   Kan.   579. 

36.  California.  —  Bunting  v.  Salz, 
22  Pac.  1 132  (bill  of  sale  of  "4 
horse    Concord    wagon"). 

Georgia.  —  Collinsville  Granite 
Co.  V.  Phillips,  123  Ga.  830,  51  S.  E. 
666. 

Missouri.  —  Norfleet  v.  Russell, 
64  Mo.  176  (county  omitted  from 
description  in  deed)  ;  Howe  v.  Wil- 
liams,   51    Mo.    252. 

North  Carolina.  —  Bell  v.  Couch, 
132  N.  C.  346,  43  S.  E.  911. 

Pennsylvania.  —  Broth  erton  v. 
Livingston,  3  Watts  &  S.  334; 
Urket  V.   Coryell,  5  Watts  &  S.  60. 

Texas.  —  Dunn  v.  Taylor  (Tex. 
Civ.  App.),  107  S.  W.  952  (descrip- 
tion in  deed)  ;  Oppermann  v.  Mc- 
Gown  (Tex.  Civ.  App.),  50  S.  W. 
1078;  Echols  V.  Jacobs  Merc.  Co., 
38  Tex.  Civ.  App.  65,  84  S.  W.  1082. 

Will  devising  lands  as  "  wild 
lands "  was  held  properly  admitted, 
in  an  action  for  trespass,  where  the 
title  to  the  lands  came  in  question 
and  other  evidence  was  offered  to 
identify  the  lands  in  controversy 
with  that  devised.  Fuller  v.  Cole, 
33    Pa.    Super.   563. 
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Bill  of  Sale  of  notes  and  mort- 
gages contains  a  sufficient  descrip- 
tion where  the  parties  to  the  sale 
are  named,  and  their  place  of  resi- 
dence given,  and  the  county  in 
which  the  mortgages  are  recorded 
is  stated,  the  bill  of  sale  being  in 
the  possession  of  the  grantee.  Per- 
sons V.  Smith,   12  N.  D.  403,  97  N. 

W.  551. 

Power  of  Attorney  authorizing  a 
person  to  sell  all  of  the  grantor's 
land  in  the  state  is  not  inadmissible 
because  it  fails  to  state  in  what 
county  or  district  the  lands  lie. 
Lanier,  Hamilton  &  Co.  v.  H'ebard, 
123  Ga.  626,  51   S.  E.  632. 

Location  by  Surveyor If  this  is 

possible  from  the  description  used, 
the  deed  is  admissible.  Hoodless  v. 
Jernigan,  46  Fla.  213,  35  So.  656; 
Walker  v.  Lee,  51  Fla.  360,  40  So. 
881. 

37.  Walker  v.  Lee,  51  Fla.  360, 
40  So.  881 ;  Ragsdale  v.  Robinson, 
48  Tex.  379;  Buchanan  v.  Larkin, 
116  Ala.  431,  22  So.  543.  And  see 
cases    cited    in    preceding   section. 

38.  Bedell's  Admr.  v.  Smith,  yj 
Ala.  619;  Crooks  v.  Whitford,  47 
Mich.  283,  II  N.  W.  159;  Arm- 
strong V.  Colby,  47  Vt.  359;  Clark 
V.  Houghton,  12  Gray  (Mass.)  38; 
Silliman  v.  Whitmer,  11  Pa.  Super. 
243,  aMnned,  196  Pa.  St.  363,  46 
Atl.  489  (name  of  county  errone- 
ous) ;  Oppermann  v.  McGown  (Tex. 
Civ.  App.),  50  S.  W.  1078;  Echols 
V.  Jacobs  Merc.  Co.,  38  Tex.  Civ. 
App.  65,  84  S.  W.  1082. 

39.  Miller  v  Holt,  47  W.  Va.  7, 
34  S.  E.  956;  Bennett  v.  Green,  74 
Cal.  425,  16  Pac.  231 ;  Hill  v.  Banks, 
61  Conn.  25,  23  Atl.  712;  Endsley  v. 
Strock,   50  Mo.   508. 
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is  offered  to  show  the  identity  of  the  property  or  persons  so  de- 
scribed.*" 

Omissions,  apparent  on  the  face  of  the  instrument,  which  do  not 
have  the  effect  of  making  it  incomplete,  do  not  prevent  its  recep- 
tion in  evidence  and  use,  in  so  far  as  its  contents  will  allow." 

Mistake  Conceded.  —  A  party  may  introduce  a  written  instrument 
in  evidence  in  which  he  alleges  that  a  mistake  exists,  and  may 
thereupon  show  the  mistake.*- 

21.  Instrument  Part  Only  of  Transaction.  —  A.  In  General. 
The  fact  that  an  instrument  does  not  evidence  the  entire  transac- 
tion between  the  parties  does  not  render  it  inadmissible  for  what 
it  is  worth.*^  .  .        .      ,. 

B.  ConnEcte;d  Instruments. — Even  where  a  wntmg  is  di- 
rectly connected  with  another  writing  it  will  ordinarily"  be  ad- 
mitted without  reference  to  the  latter''^  as  this  is  a  question  which, 
at  best,  deals  only  with  the  order  of  proof." 

22.  Instrument  Insufficient  by  Itself. —An  instrument  is  not 
necessarily  inadmissible^^  because  standing  by  itself  it  is  unintelli- 


40.  Where  a  devisee  conveys  his 
interest  in  property  devised  to  him 
but  uses  a  name  differing  from  that 
contained  in  the  will,  his  identity 
with  the  person  named  in  the  will 
must  be  shown  before  the  convey- 
ance is  admissible.  Drake  v.  Cur- 
tis, 88  Mo.  644. 

Deed  Correcting  Mistaken  De- 
scription in  Prior  Deed,  both  instru- 
ments are  admissible.  Arn  v.  Mat- 
thews, 39  Kan.  272,   18  Pac.  65- 

41.  Kelly  v.  Crawford,  72  U._  S. 
785  (agreement  referring  to  exhibit 
which  was  not  attached)  ;  Potts  v. 
Coleman,  86  Ala.  94,  5  So.  780 
(deed  containing  only  part  of  lands 
authorized  to  be  conveyed  by  power 
of  attorney)  ;  Weis  v.  Mainhaut,  4 
La.  121,  paper  referring  to  unpro- 
duced  plat   admissible). 

42.  Hopkins  v.  Salkeld,  7  Mart. 
O.  S.  (La.)  565  (mistake  in  release 
as   to    date    of   mortgage    involved). 

43.  Where  the  time  for  delivery 
of  goods,  specified  in  an  agreement 
under  seal,  was  extended  by  parol, 
the  whole  agreement  becomes  parol, 
but  the  sealed  contract  is  admissi- 
ble in  evidence.  Carrier  v.  Dil- 
worth,  59  Pa.   St.  406. 

Written  Assignment  of  chattel 
mortgage  competent  though  it  does 
not  show  the  transfer  of  the  notes 
secured.  Olson  v.  Martin,  38  Iowa 
346. 


44.  Where  the  proffered  instru- 
ment recites  that  it  is  made  sub- 
ject to  a  certain  other  instrument,  it 
is  admissible  without  the  latter. 
Chapman  r.  Crooks,  41  Mich.  595, 
2  N.   W.  924. 

A  deed  which  refers  to  another 
deed  for  a  description  of  the  prop- 
erty conveyed  is  not  admissible  un- 
less the  deed  to  which  it  refers  is 
produced.  Hammon  v.  Norris,  2 
Har.  &  J.    (Md.)    130. 

45.  Mortgage  Admissible  With- 
out Note  Secured —  Louden  v.  Vin- 
ton, 108  Mich.  313,  66  N.  W.  222; 
Fuller  v.  Rounceville,  31  N.  H.  512; 
Smith  V.  Johns,  3  Gray  (Mass.) 
517;  Powers  V.  Patten,  71  Me.  583. 

Coupons  admissible  without  the 
bonds  from  which  they  were  de- 
tached. Welsh  V.  First  Div.  etc.  R. 
Co.,  25  Minn.  314. 

Bond  Coupons  admissible  without 
the  mortgage  given  to  secure  them. 
Conshohocken  Tube  Co.  v.  Iron  Car 
Co.,  161  Pa.  St.  391.  28  Atl.  1119. 

46.  Louden  v.  Vinton,  108  Mich. 
313.  66  N.  W.  222. 

47.  "  It  is  not  necessarily  a  fatal 
objection  to  the  admission  of  a 
writing  that  considered  by  itself, 
and  without  explanation  from  ex- 
trinsic matters,  it  is  wholly  unin- 
telligible. If  such  extrinsic  mat- 
ters interpret  its  meaning  and 
show    its    bearing    upon     the     con- 
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gible  or  insufficient,*^  if  it  forms  one  link  in  the  chain  of  evidence 
on  which  the  parties'  case  rests.*® 

23.  Unexecuted  Writings  Evidencing  Parol  Contracts.  —  A  writ- 
ing which  is  ineffective  as  a  contract  may  nevertheless  be  admitted 
in  evidence  as  explanatory  of  the  testimony  given  and  illustrative 
of  the  various  steps  in  the  transaction,^"  to  prove  the  parol  contract 


troversy  it  may  not  only  be  compe- 
tent and  relevant  but  absolutely  de- 
cisive of  the  case."  Walters  v.  Van 
Derveer,  17  Kan.  425. 

48.  Hitchler  v.  Boyles,  21  Tex. 
Civ.  App.  230,  51  S.  W.  648  (deed 
admissible  although  extrinsic  evi- 
dence necessary  to  identify  the  prop- 
erty conveyed)  ;  Howe  v.  Williams, 
51   Mo.  252. 

"  A  party  is  not  required  to  locate 
on  the  ground  the  calls  of  a  deed 
before  the  deed  is  admitted  in  evi- 
dence." Hogans  v.  Carruth,  18  Fla. 
587,  quoting  from  Cutter  v.  Caruthers, 
48  Cal.   178. 

In  Potts  V.  Coleman,  86  Ala.  94, 
5  So.  780,  a  power  of  attorney 
authorizing  the  conveyance  of  certain 
described  lands  had  after  the  de- 
scription of  the  lands  the  word 
"  also  "  followed  by  a  blank.  It  was 
offered  in  evidence  but  was  objected 
to  because  of  the  blank  space  and 
because  it  showed  on  its  face  that 
it  was  not  complete  when  signed  and 
did  not  describe  or  include  all  the 
lands  intended  to  be  contained  in 
it;  but  it  was  held  that  this  was  no 
objection  to  the  admissibility  of  the 
document  since  it  related  to  a  part 
of  the  land  in  controversy  and  that 
its  relevancy  was  not  destroj'ed  or 
impaired  by  the  fact  that  it  did  not 
embrace  the  entire  tract. 

49.  Edwards  v.  Roark,  19  Tex. 
184;  McHenry  v.  McCall,  10  Watts 
(Pa.)  456. 

"  Distinct  matters  forming  separate 
links  in  a  connected  chain  of  title 
often  cannot  conveniently  be  given 
in  evidence  together.  It  is  no  answer 
to  evidence,  that  it  does  not  prove 
plaintiff's  whole  case;  if  it  is  a  link 
in  the  chain  of  the  evidence  after- 
wards to  be  given,  it  is  admissible." 
Haughey  :-.  Strickler,  2  Watts  &  S. 
(Pa.)  411. 

Although  a  paper  containing  a  con- 
tract   for    employment    contains    no 
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stipulation  binding  the  employe  to 
accept  the  appointment  therein,  or 
to  perform  its  duties,  if  he  does  ac- 
cept it  and  perform  the  duties,  he 
will  be  entitled  to  the  promised  com- 
pensation. Such  contract  may  be 
proved  by  progressive  steps  and  a 
paper  writing  not  containing  full  evi- 
dence of  the  contract  and  its  ac- 
ceptance and  performance  is  admis- 
sible in  evidence  as  part  of  the  chain 
of  proof.  Equitable  End.  Assn.  v. 
Fisher,  71   Md.  430,   18  Atl.  808. 

50.  Equitable  End.  Assn.  v.  Fisher, 
71  Md.  430,  18  Atl.  808;  Lathrop  v. 
Bramhall,  64  N.  Y.  365;  Tonopah 
Lumb.  Co.  V.  Riley  (Nev.),  95  Pac. 
looi ;  Morgans  v.  Tims,  44  Tex.  Civ, 
App.  308,  97  S.  W.  832  (draft  of 
contract  which  was  never  signed,  ad- 
missible). But  see  Dick  v.  Max- 
well, 6  Mart.  N.  S.  (La.)  396;  Mum- 
ford  V.  Whitney,  15  Wend.  (N.  Y.) 
380,  30  Am.  Dec.  60;  Curtis  v.  Har- 
rison, 36  111.  App.  287.  And  see 
article  "  Contracts,"  Vol.  Ill,  p.  521. 

In  Allen  v.  Sowerby,  37  Md.  410, 
an  action  of  assumpsit  to  recover 
for  services  rendered,  the  plaintiff 
had  offered  in  evidence  as  constitut- 
ing the  contract  a  letter  written  to 
him  by  the  defendant,  but  which  did 
not  of  itself  constitute  a  full  and 
final  contract.  It  appeared  that  the 
defendant  after  writing  the  letter  had 
prepared  and  read  to  the  plaintiff  a 
contract  in  writing  embodying  the 
agreement  between  them  and  that 
the  plaintiff  had  assented  thereto  as 
correct  but  had  refused  to  sign  it; 
and  it  was  held  that  the  defendant 
might  properly  introduce  the  writ- 
ten agreement  in  evidence  against 
the   plaintiff. 

In  Cook  V.  Anderson,  20  Ind.  15, 
an  action  to  recover  damages  for 
breach  of  a  verbal  agreement,  it  was 
held  that  a  written  memorandum  of 
the  agreement  signed  by  the  plaintiff 
but  not  by  the  defendant  was  com- 
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relied  upon  and  as  evidence  of  the  agreement  made  by  the  parties.^' 
24.  Acknowledged    and    Recorded    Instruments.  —  A.  Necessity 

FOR   Acknowledgment.  —  Acknowledgment   of   an   instrument   is 

not  necessary  to  justify  its  admission  in  evidence  if  it  is  otherwise 

proved,^-  unless  specifically  required  by  statute."^ 

B.  Necessity  for   Recording.  —  An  unrecorded   instrument   is 

admissible  in  evidence  if  duly  proved^^*  unless  it  is  otherwise  de- 


petent  evidence  to  establish  the 
terms  of  the  agreement  if  accom- 
panied with  other  evidence  or  proof 
of  circumstances  tending  to  sliow  as- 
sent thereto  by  the  defendant. 

In  Bartlett  v.  Mayo,  2)2>  Me.  518, 
an  action  for  wages,  plaintiff  offered 
in  evidence  a  paper  in  the  form  of  a 
note  payable  to  himself  in  the  hand- 
writing of  the  defendant,  but  which 
had  no  signature,  and  it  was  held 
proper  to  admit  in  evidence  the 
paper. 

But  the  draft  of  an  unexecuted 
contract,  drawn  up  in  accordance 
with  what  the  person  drawing  it 
supposed  to  be  the  agreement  be- 
tween the  parties,  but  not  containing 
their  language,  is  not  admissible  to 
show  an  agreement  between  the 
parties.  Flood  v.  Mitchell,  4  Hun 
813,  reversed,  68  N.  Y.  507. 

Writing  Drawn  up  After  a  Con- 
tract Is  Concluded  by  parol  which  is 
meant  merely  as  a  memorandum  of 
the  transaction,  and  which  does  not 
amount  to  a  contract,  may  be  given 
in  evidence  concurrently  with  oral 
proof  of  the  additional  facts  and 
circumstances  necessary  to  constitute 
a  contract  and  give  effect  to  the 
transaction.  Mobile  Marine  D.  &  M. 
Ins.  Co.  V.  McMillan,  31  Ala.  711. 

51.  In  Tomlinson  v.  Briles,  loi 
Ind.  538,  I  N.  E.  63,  where  a  written 
contract  was  admitted  in  evidence, 
complaint  was  made  that  the  con- 
tract was  subsequently  modified  by 
parol  and  that  the  writing  was  no 
longer  evidence  of  the  contract ;  but 
the  court  held  that  while  it  is  true 
that  the  contract  became  a  verbal 
one  by  the  changes  made  in  its  terms, 
still  the  writing  was  competent  evi- 
dence just  as  a  letter,  a  written  ad- 
mission or  the  like  would  be  com- 
petent in  the  case  of  a  contract  not 
evidenced  in  whole  or  in  part  by  a 
written  instrument. 

45 


Admissible  as  Illustrating  the 
Understanding      of      the      Parties. 

Parr  v.  Gibbons,  i  Cushm.  (Miss.) 
92;  Purington  v.  Akhurst,  74  111. 
490. 

52.  Alabama. —  Lousiville  &  N.  R. 
Co.  V.  Price,  48  So.  814  (receipt). 

California.  —  Colton,  L.  &  W.  Co. 
V.   Swartz,  99  Cal.  278,  33  Pac.  878. 

Colorado.  —  Owers  v.  Olathe  Min. 
Co.,  6  Colo.  App.  I,  39  Pac.  980. 

Florida.  —  Marsh  v.  Bennett,  49 
Fla.  186,  38  So.  237. 

Illinois.  —  Chicago  &  A.  R.  Co.  v. 
Keegan,  31  N.  E.  505  (deed  of  state 
land  by  governor  under  seal  of  state). 

Massachusetts.  —  Pond  v.  Wether- 
bee,  4  Pick.  312. 

Nebraska.  —  Linton  v.  Cooper,  53 
Neb.  400,  73  N.  W.  731 ;  Kittle  v. 
St.  John,  10  Neb.  605,  7  N.  W.  271. 

Nezi)  Hampshire.  —  Brown  v.  Man- 
ter,  22  N.  H.  468. 

Nezv.York.  —  Biglow  v.  Biglow,  39 
App.   Div.   103,  56  N.   Y.   Supp.  794. 

Texas.  —  Kimmarle  v.  Houston  & 
T.  C.  R.  Co.,  76  Tex.  686,  12  S.  W. 
698. 

Vermont.  —  Stevens  v.  Griffiths,  3 
Vt.  448. 

53.  Ferbrache  v.  Martin,  3  Idaho 
573,  2,2  Pac.  252  (bill  of  sale;  Act. 
Feb.  7,  1889,  15  Session  Laws,  p. 
49)  ;  Pendleton  v.  Button,  3  Conn. 
406;  Rogers  v.  Hillhouse,  3  Conn. 
398. 

Privy  Acknowledgment  by  Mar- 
ried Women  essential.  Parker  v. 
Chancellor,  jTi  Tex.  475,  11  S.  W. 
503. 

54.  Kittle  V.  St.  John,  10  Neb. 
60s,  7  N.  W.  271  (lease  for  years)  ; 
Fowler  v.  Lee,  4  Munf.  (Va.)  273 
(bill  of  sale)  ;  Valentine  v.  Piper, 
22    Pick.    (Mass.)    85,   33   Am.    Dec. 

715. 

Deeds —  A  labama.  —  Robertson  v. 
Kennedy,    i    Stew.  245. 
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clared  by  statute^^  as  most  commonly  occurs  where  an  instrument 
conveying  land  is  offered  against  bona  fide  purchasers.^" 

C.  Effect  of  Acknowi.e;dgment. — The  effect  of  statutes  dis- 
pensing with  proof  of  the  execution  of  such  instruments  is  in  no 
way  to  enlarge  their  competency  and  admissibility.^'^ 

D.  Defective  Acknowledgment.  —  A  defect  in  the  acknowl- 
edgment of  a  recorded  instrument  does  not  render  the  instrument 
inadmissible,^*  although  its  proper  execution  must  be  first  estab- 
lished,^^ except  in  those  instances  in  which  a  valid  acknowledgment 
and  recordation  is  expressly  required  by  statute. 

E.  Record  Without  Acknowledgment.  —  In  cases  in  which 
acknowledgment  and  record  of  an  instrument  are  necessary  to  ren- 
der the  instrument  admissible,  the  record  of  the  instrument  without 
a  proper  acknowledgment  is  insufficient.®'' 

F.  Repeated  Recordation.  —  The  fact  that  a  deed  has  been 
proved  and  registered  more  than  once  does  not  render  it  incompe- 


Arkansas.  —  Anderson  v.  Dunn,  19 
Ark.  650. 

Illinois.  —  Ross  7a  Hole.  27  111.  104. 

Massachi4sctts.  —  Pond  v.  Wether- 
bee,  4  Pick.  312. 

Missouri  —  Shumate  v.  Reavis,  49 
Mo.  333. 

North  Carolina.  —  Hunter  v.  Kelly, 
92  N.  C.  285. 

Pennsylvania.  —  Keichline  v.  Keich- 
line,  54  Pa.   St.  75. 

Tennessee.  — ■  Cox  v.  Bowman,  2 
Yerg.    108. 

Texas.  —  Boykin  v.  Rosenfield,  69 
Tex.  us,  9  S.  W.  318;  Fletcher  v. 
Ellison,   I    Posey  Unrep.   Cas.  661. 

Virginia.  —  Hassler  v.  King,  9 
Gratt.    115. 

65.  Mundell  v.  Perry,  2  Gill  &  J. 
(Md.)  193;  Ferbrache  v.  Martin,  3 
Idaho  573,  32  Pac.  252  (bill  of  sale)  ; 
Pendleton  v.  Button,  3  Conn.  406; 
Jackson  ex  dem.  Yates  v.  How,  19 
Johns.  80;  Bellas  v.  McCarty,  10 
Watts(  Pa.)  13;  Warner  El.  Mfg. 
Co.  V.  Houston  (Tex.  Civ.  App.), 
28  S.  W.  405  (contract  securing 
mechanic's  lien). 

56.  Brosnaham  v.  Turner,  16  La. 
433  (Civil  Code  arts.  2242-2417)  ; 
Hargrove  ?'.  Adccck,  in  N.  C.  166, 
16    S.    E.    16. 

Temporary  Admission It  would 

seem  that  where  the  question  of 
purchaser  for  value  without  notice 
is  in  issue,  an  unrecorded  deed  is 
admissible  in  the  first  instance, 
though    it    will    eventually   be   disre- 


garded if  the  proof  shows  a  bona 
fide  purchase.  Wiggins  v.  Holley, 
II   Ind.  2. 

57.  Ferris  v.  Boxell,  34  Minn.  262, 

25  N.  W.  592. 

58.  Gould  V.  Woodward,  4  G.  Gr. 
(Iowa)  82;  Banbury  v.  Sherin,  4  S. 
D.  88,  55  N.  W.  723;  Gillespie  v. 
Reed,  3  McLean  377,  10  Fed.  Cas. 
No.  5,436;  Griesler  v.  McKennon,  44 
Ark.  517;  Lydiard  v.  Chute,  45  Minn. 
277,  47  N.  W.  967 ;  Virginia  &  T. 
Coal  &  I.  Co.  V.  Fields,  94  Va.   102, 

26  S.  E.  426.  And  see  article 
"  Mortgages,"  Vol.  VIII,  p.  790. 

Absence  of  Seal  from  acknowledg- 
ment does  not  render  it  inadmissible. 
Fellows  V.  Pedrick,  4  Wash.  C.  C. 
477,  8  Fed.  Cas.  No.  4,724;  RuU- 
man  v.  Barr,  54  Kan.  643,  39  Pac. 
179;  Hastings  v.  Vaughn,  5  Cal.  315. 
Compare  Meskimen  v.  Day,  35  Kan. 
46,  10  Pac.  14;  Pitts  z'.  Seavey,  88 
Iowa  336,  55  N.  W.  480. 

59.  Gillespie  v.  Reed,  3  McLean 
377,  10  Fed.  Cas.  No.  5,436  (applying 
law  of  Illinois)  ;  Lydiard  v.  Chute, 
45  Minn.  277,  47  N.  W.  967. 

60.  Raines  v.  Walker,  77  Va.  92; 
Norwood  v.  Green,  5  Mart.  N.  S. 
(La.)  175;  Jackson  v.  Shepard,  2 
Johns.  (N.  Y.)  77;  Brinton  v. 
Seevers,  12  Iowa  389. 

In  Texas,  Sayles  Ann.  Civ.  Stat. 
1897,  as  amended  by  Act  April  23, 
1907  (Gen.  Laws,  p.  308,  c.  165)  ex- 
pressly authorises  the  admission  of 
an  instrument  which  has  been  actually 
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tent  evidence,  as  in  such  a  case  the  deed  is  not  to  be  considered  as 
consisting  of  several  distinct  instruments.^^ 

G.  Time  Whe:n  Acknowledged.  —  A  deed  or  other  instrument 
of  which  an  acknowledgment  is  required  is  admissible  in  evidence 
though  acknowledged  only  after  the  action  in  which  it  is  offered 
was  commenced,  as  an  acknowledgment  is  mere  matter  of  proof 
and  does  not  affect  the  validity  of  the  jnstrument.^- 

H.  Time  When  Recorded.—  a.  In  General— Where  a  deed 
is  required  by  statute  to  be  recorded,  it  must  be  recorded  within 
the  time  specified  by  the  statute  f^  and  where  exceptions  to  this  rule 
are  provided  by  statute  the  existence  of  the  facts  bringing  an  in- 
strument within  the  exception  is  a  preliminary  matter  to  be  estab- 
lished by  proof.***  It  is  sufficient,  however,  although  the  instrument 
is  recorded  only  after  the  suit  is  brought.**^ 

b.  Registered  Pou'er  of  Attorney.  —  A  power  of  attorney  for 
the  sale  ^of  lands  which  has  been  recorded  is  admissible  in  connec- 
tion with  the  conveyance  issued  under  its  authority,  and  that 
whether  the  power  was  registered  before  or  after  the  execution 
of  the  convevance.*"^**  ,    •    -i  i 

25.  Execution  Subsequent  to  Suit.  —  A  writmg  to  be  admissible 
in  evidence  must  have  been  executed  prior  to  the  institution  of  the 


recorded  for  ten  years,  whether 
properly  acknowledged  or  not.  Mill- 
wee  V.  Phelps  (Tex.  Civ.  App.),  115 
S.  W.  891. 

61.  Bell  V.  Couch,  132  N.  C.  346, 
43  S.  E.  911- 

62.  United  States.  — hannmg  v. 
Dolph,  4  Wash.  C.  C.  624,  14  Fed. 
Cas.  No.  8,073. 

Illinois.  —  Riggs  v.  Henneberry, 
58  111.  134- 

New  For^.  —  Shelden  v.  Stryker, 
27  How.  Pr.  387;  Wetterer  v.  Sou- 
birous,  22  Misc.  739,  49  N.  Y.  Supp. 
1043. 

North  Carolina.  —  Johnson  v. 
Eversole  Lumb.  Co.,  144  N.  C.  7U, 
57    S.    E.    518. 

Pennsylvania. — Jones  v.  Porter,  3 
Pen.  &  "W.  132;  Kelly  v.  Dunlap,  3 
Pen.  &  W.  136. 

Vermont.  —  Pierce  v.  Brown,  24 
Vt.    165 ;    Pitkin   v.    Leavitt,    13   Vt. 

379- 

"The  objection  is  not  good.  The 
acknowledgment  is  mere  matter  of 
proof.  The  deed  is  valid  without  it. 
It  takes  effect  from  the  time  of  its 
delivery,  and  this  in  the  absence  of 
any  showing  to  the  contrary  is  pre- 
sumed to  have  been  on  the  day  of 


its    date."      Babbitt    v.    Johnson,    15 
Kan.   252. 

Deed  by  Married  Woman  not  be- 
ing effectual  to  pass  her  title  until 
duly  acknowledged  is  inadmissible 
if  acknowledged  after  suit  brought. 
Hollingsworth  v.  Flint,  loi  U.  S. 
591;  Corn  V.  Haisley,  22  Fla.  317; 
Perry  v.  Calhoun,  8  Humph.  (Tenn.) 

63.  Bryan's  Lessee  v.  Harvey,  10 
Md.  113.  And  see  Hog  v.  Perry,  i 
Litt.  (Ky.)  172;  Lyne  v.  Bank  of 
Kentucky,  5  J.  J.  Marsh   (Ky.)   545. 

64.  Bryan's  LvCssee  v.  Harvey,  18 
]\Id.  113  (notice  of  purchasers  or 
possession  taken  under  the  deed). 

65.  People's  Bank  v.  Calhoun,  102 
U.  S.  256;  Betts  V.  Dick,  i  Penne. 
(Del.)  268,  40  Atl.  185;  Saenze  v. 
Mumme  Co.  (Tex.  Civ.  App.),  85  S. 
W.  59;  Russell  V.  Sweezey.  22  Mich. 
235.  See  Hudson  v.  Jordan.  108  N.  C. 
10,  12  S.  E.  1029;  Block  V.  Carpen- 
ter, 3  Baxt.  (Tenn.)  350;  Abbott  v. 
Pratt,  16  Vt.  626;  Wise  v.  Postle- 
wait.  3  W.  Va.  452. 

Recording  Subsequent  to  Death  of 
Grantor,  instrument  admissible.  Per- 
sons V.  Persons.  105  Fed.  39,  44  C. 
C.  A.  348. 

66.  Flint  River  Co.  v.  Smith,  122 
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action^^  unless  it  is,  in  effect,  an  admission  of  liability  by  one  of 
the  parties,®*  or  is  evidence  of  a  fact  occurring  after  the  commence- 
ment of  the  action  which  for  some  reason  has  become  relevant.®^ 

26.  Undelivered  Instrument.  —  An  undelivered  instrument  is  lack- 
ing in  an  essential  element  of  execution  and  is  therefore  not  evi- 
dence of  any  fact  involving  its  legality,^"  though  it  may  still  be 
evidence  of  any  collateral  fact.'^^  It  is,  however,  necessarily  ad- 
missible in  evidence,  where  the  trial  is  by  jury,  or  where  a  prima 
facie  case  is  made  by  presumptive  or  other  evidence,  though  its 
delivery  must  be  first  established  before  the  jury  is  authorized  to 
give  any  effect  to  it.'^^ 

27.  Instruments  Obtained  by  Illegal  Search.  —  Written  instru- 
ments which  are  obtained  as  the  result  of  an  illegal  search  are 
nevertheless  admissible  if  otherwise  competent.^^ 


Ga.  5,  49  S.  E.  745.  io6  Am.  St. 
Rep.  85;  Rosenthal  v.  Ruffin,  60  Aid. 
324;  Mix  V.  Hotchkiss,  14  Conn.  32. 

67.  Byington  v.  Oaks,  32  Iowa 
488  (deed  executed  for  the  pur- 
poses  of   the   action   inadmissible). 

"No  person  can  sally  forth  into 
the  world  and  have  evidence  manu- 
factured to  aid  him  in  pending  liti- 
gation."    Doggett  V.  Simms,  79  Ga. 

253,  4  S.  E.  909-  ^      , 

Person  Executing  Instrument  sub- 
sequent to  suit  brought  should  be 
called  as  a  witness  and  offered  for 
cross-examination.  Baines  v.  Hig- 
gins,  2  La.  220;  Davis  v.  Shreve,  3 
Litt.    (Ky.)    260,   14  Am.  Dec.  66. 

68.  Stowe  V.  Sewall,  3  Stew.  & 
P.  (Ala.)  67  (account  stated  sub- 
sequent to  suit)  ;  Sinnamon  v.  Mel- 
bourn,  4  G.  Gr.  (Iowa)  309  (receipt 
given    by    plaintiff   to    defendant). 

Deeds  made  after  the  commence- 
ment of  a  suit  confirming  and  rati- 
fying deed  made  before  its  com- 
mencement, are  admissible.  Crock- 
ett v.  Campbell,  2  Humph.  (Tenn.) 
411. 

69.  Bircher  v.  Parker,  _  43  Mo. 
443  (deed  admissible  as  evidence  of 
conversion  of  property  during  pen- 
dency of  injunction  proceedings). 

70.  Stiles  V.  Brown,  16  Vt.  563; 
Humphry  v.  Hartford  Ins.  Co.,  15 
Blatchf.  35,  12  Fed.  Cas.  No.  6,874; 
Bynum  v.  Hewlett,  137  Ala.  333,  34 
So.  391 ;  Jackson  v.  Sheldon,  22  Me. 
569.  And  see  Persons  v.  Persons, 
105  Fed.  39,  44  C.  C.  A.  348. 

Mode  of  Proving  Delivery —  See 
article  "  Deli\t:rv,"  Vol.  IV. 
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71.  McCartney  v.  McCartney,  93 
Tex.  359,  55  S.  W.  310;  Jelks  v. 
Barrett,  52  Miss.  315;  City  of  Phila- 
delphia V.  Riddle,  25  Pa.  St.  259. 

72.  "The  mode  of  trial  some- 
times changes  the  mode  of  proof.  If 
the  issue  in  this  case  had  been  tried 
by  a  jury,  and  this  testimony  in 
relation  to  the  delivery  of  the  papers 
was  to  have  been  passed  upon  by 
the  jury,  perhaps  the  only  way 
would  have  been  to  have  admitted 
the  deed  and  contract,  and  let  them 
go  to  the  jury  together  to  be  dis- 
posed of  under  the  charge  of  the 
court,  as  they  should  find  the  other 
facts.  But  when  the  issue  is  tried 
by  the  court,  and  the  facts  are  found 
by  the  court,  instead  of  the  jury, 
this  necessity  does  not  exist."  Stiles 
V.  Brown,  16  Vt.  563. 

In  Kusler  v.  Crofoot,  78  Ind.  597, 
an  action  to  foreclose  a  mortgage 
wherein  the  defendants  admitted 
the  signing  of  the  mortgage  but 
denied  its  delivery,  it  was  held  that 
the  plaintiff  having  possession  of 
the  instrument,  and  its  signature  be- 
ing admitted,  had  the  right  to  intro- 
duce the  mortgage  as  evidence  and 
then  make  his  proof  as  to  the  de- 
livery. 

73.  United  States.  — Bacon  v. 
United  States,  97  Fed.  35,  38  C.  C. 
A.  37;  Adams  v.  New  York,  192  U. 
S.   585. 

/c?a/zo.  —  State  v.  Bond,  12  Idaho 
424,  86  Pac.  43. 

////now.  —  Siebert  v.  People,  143 
111.  571,  583,  32  N.  E.  431;  Trask  v. 
People.  151  111.  523,  38  N.  E.  248. 
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28.  Particular  Instruments.  —  A,  Books  of  Corporation.  —  The 
purposes  for  which  the  books  of  a  corporation  are  admissible  in 
evidence,  and  the  persons  in  whose  behalf  and  against  whom  they 
may  be  used  will  be  found  discussed  elsewhere^* 

B.  Bills  of  Lading.  —  The  bill  of  lading  furnished  by  a  carrier 
is  admissible  to  prove  the  nature  of  the  contract/^  the  parties  to 
it/**  the  condition  of  the  goods  when,  received"  or  any  other  rele- 
vant fact.'^® 

C.  Certificates.  —  The  certificates  of  private  individuals  are 
inadmissible  in  the  absence  of  statute." 

D.  Commercial  Ratings.  —  The  ratings  of  commercial  agencies 
are  inadmissible  as  evidence  of  the  financial  condition  of  a  person,^'' 
or  to  prove  the  membership  of  a  partnership.^^ 

E.  Newspapers.  —  Items  published  in  newspapers  are  generally 
inadmissible.^^ 

Market  Reports,  as  contained  in  newspapers,  are,  however,  admis- 
sible in  some  cases.®^ 

F.  Records  of  Associations. — The  records  of  the  transactions 
of  associations  at  their  regular  meetings  are  admissible.^* 


/owe  — State  v.  Van  Tassel,  103 
Iowa  6.  72  N.  W.  497. 

Louisiana.  —  State  v.  Renard,  50 
La.  Ann.  662,  22,  So.  894. 

Massachusetts.  —  Com.  v.  Ryan, 
157  Mass.  403,  32  N.  E.  349;  Com. 
V.  Tibbetts,  157  Mass.  519,  32  N.  E. 
910. 

Miwown.  —  State  v.  Pomeroy,  130 
Mo.  489,  32  S.  W.  1002. 

New  Hampshire.  —  State  v.  Saw- 
telle,  66  N.  H.  488,  32  Atl.  831. 

New  York.  —  People  v.  Adams, 
176  N.  Y.  351,  68  N.  E.  636,  98  Am. 
St.  Rep.  675. 

Oregon.  —  State  v.  McDaniel,  39 
Or.  161,  65  Pac.  520. 

South  Carolina.  —  State  v.  Atkin- 
son, 40  S.  C.  363,  18  S.  E.  1021,  42 
Am.  St.  Rep.  877- 

Vermont.  —  State  v.  Mathers,  64 
Vt.  lOi,  23  Atl.  590,  22,  Am.  St.  Rep. 
921;  Barrett  v.  Fish,  72  Vt.  18,  47 
Atl.  174.  82  Am.  St.  Rep.  914.  And 
see  article  "  Competency,"  Vol.  III. 

74.  See  article  "  Corporations," 
Vol.  III.  And  see  Sigua  Iron  Co. 
V.  Brown,  171  N.  Y.  488,  64  N.  E. 
194. 

75.  Ogdensburg  &  L.  C.  R.  Co. 
V.   Pratt,  22  Wall.    (U.   S.)    123. 

76.  Short  Mountain  Coal  Co.  v. 
Hardy,  114  Mass.  197. 

77.  Weide  v.  Davidson,  15  Minn. 

327- 


78.  See  article  "  Carriers,"  Vol. 
II,  under  I,  C.  And  see  Adams  v. 
O'Connor,  100  Mass.  515,  i  Am. 
Rep.  137. 

79.  See  article  "  Certificates," 
Vol.  II,  under  I.  And  see  Oakes  v. 
Hill,  14  Pick.  (Mass.)  442;  Tessman 
V.  Supreme  Commandery,  103  Mich. 
185,  61  N.  W.  261 ;  Berry  v.  Hull. 
6  N.  M.  643,  30  Pac.  936;  Crocket 
V.  Brower,  6  Fed.  Cas.  No.  3,401; 
Prew  V.  Donahue,  118  Mass,  438; 
Carr  v.  Stanley,  52  N.  C.  (7  Jones 
L.)     131;    Runk    V.    Ten    Eyck,    24 

N.  J.  L.  756.  ,    .     ,  „ 

80.  Richardson  v.  Strmgfellow, 
100  Ala.  416,  14  So.  283;  Cook  V. 
Penryhn  Co.,  36  Ohio  St.  135,  38 
Am.  Rep.  568;  Baker  v.  Ashe,  80 
Tex.  356,  16  S.  W.  36;  Henderson 
V.  Miller,  36  111.  App.  232. 

81.  Frank  v.  Brown  Hdw.  Co., 
10  Tex.  Civ.  App.  430,  31  S.  W.  64. 

82.  See  article  "  Books,"  Vol.  II. 
p.  586. 

83.  See  articles  "Books,"  Vol.  II, 
p.  586;  "Value,"  Vol.  XIII,  p.  5i7- 

84.  Rayburn  v.  Elrod,  43  Ala. 
700  (quarterly  conference  of  M.  E. 
church)  ;  Nason  v.  First  Church,  66 
Me.  100  (same)  ;  Leach  v.  Dodson, 
64  Tex.  18s  (records  of  secret 
society  admissible  to  prove  adoption 
of  deed).  And  see  Shortz  v. 
Unangst,  3  Watts  &  S.     (Pa.)  45- 
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G.  Priv'ate  Records.  —  Mere  unofficial  records  are  inadmissible 
unless  they  fall  within  some  exception  to  the  hearsay  rule.^^    The 


■Unincorporated  Religious  Society. 

Records  admissible  to  show  due  or- 
ganization and  a  vote  taken  to  pur- 
chase the  land  in  question.  First 
Baptist  Church  v.  Harper,  191  IMass. 
196,  77  N.  E.  778. 

Lodge  By-Laws —  See  article 
"Books,"  Vol.  II,  p.  586. 

85.  See  articles  "  Entries  in 
Regular  Course  of  Business,"  Vol. 
V;  "Books  of  Account,"  Vol.  II; 
"  Refreshing   ]\Iemory."  Vol.  XI. 

Interchange  Records  of  carrier 
showing  time  a  car  was  delivered 
to  a  connecting  carrier,  inadmissible. 
Wooten  V.  Mobile  &  O.  R.  Co.,  89 
Miss.  322,  42   So.    131. 

Engine  Inspection,  record  inad- 
missible. Taylor  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  80  Iowa  431,  46  N. 
W.  64;  Hoffman  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  40  Minn.  60,  41  N.  W. 

301. 

School  Register,  entry  in  mcompe- 
tent  to  prove  age  of  pupil,  but  ad- 
missible in  corroboration  of  a  wit- 
ness.    Falls  V.  Gamble,  66  N.  C.  455- 

Catalogue  of  Students  at  an 
Academy,  inadmissible.  State  v. 
Daniels,  44  N.  H.  383- 

Hospital  Records.  —  A  hospital 
record  is  ordinarily  inadmissible  as 
evidence  of  the  truth  of  the  facts 
stated,  though  it  may  properly  be 
used  to  refresh  the  writer's  mem- 
ory. Baird  v.  Reilly,  92  Fed.  884, 
35  C.  C.  A.  78;  Connor  v.  Ins.  Co., 
78  Mo.  App.  (even  of  city  hospital)  ; 
Cashin  v.  New  York,  etc.  R.  Co., 
185  Mass.  543,  70  N.  E.  930;  Kemp 
V.  Metropolitan  St.  R.  Co.,  94  App. 
Div.  322,  88  N.  Y.  Supp.  i ;  Briebel 
V.  Brooklyn  Hts.  R.  Co.,  95  App. 
Div.  214.  88  N.  Y.  Supp.  7(^7,  af- 
firmed, 184  N.  Y.  528,  76  N.  E.  1096. 
And  see  article  "  Records,"  Vol.  X, 
under  I,  31 ;  "  Entries  in  Regular 
Course  of  Business,"  Vol.  V,  under 
IV,  10. 

Church  and  Parish  Records  are 
sometimes  made  admissible  by 
statute.  Sandberg  v.  State.  113  Wis. 
578,  89  N.  W.  504.  In  general,  how- 
ever, they  are  also  admissible  either 
as  public  records  or  as  entries  in 
regular  course  of  business.    Supreme 
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Assembly  v.  McDonald,  59  N.  J.  L. 
248,  35  Atl.  1061 ;  Hancock  v.  Benev- 
olent Legion,  67  N.  J.  L.  614.  52  Atl. 
301 ;  McGuirk  v.  Mutual  Ben.  L.  Co., 
66  Hun  628,  20  N.  Y.  Supp.  908 
(evidence  of  fact  of  baptism  and 
not  of  its  date)  ;  Drosdowski  v. 
Order  of  Chosen  Friends,  114  Mich. 
178,  72  N.  W.  169;  Hickey  v.  Mor- 
rissey  (N.  J.  Eq.),  50  Atl.  183;  Ken- 
nedy V.  Doyle,  10  Allen  (Mass.)  161. 
And  see  article  "  Records,"  Vol.  X, 
under  I,  30;  "Entries  in  Regular 
Course  of  Business,"  Vol.  V,  under 

IV,  8. 

Log  Book  is  not  admissible  in 
favor  of  the  party  making  it,  un- 
less authorized  by  statute.     Worrall 

V.  Davis  C.  &  C.  Co..  113  Fed.  549. 
See  Jones  v.  The  Phoenix,  i  Pet. 
Adm.  201,  13  Fed.  Cas.  No.  7,489; 
The  City  of  Carlisle.  39  Fed.  S07, 
5  L.  R.  a.  52;  United  States  v. 
Mitchell,  3  Wash.  C.  C.  95,  26  Fed. 
Cas.  No.  15.792.  Compare  Small- 
wood  V.  Mitchell.  3  N.  C.  318. 

Hotel  Registers  inadmissible  to 
prove  extent  of  business  unless 
properly  authenticated.  Wittenberg 
V.  Mollyneaux,  55  Neb.  429,  75  N. 
W.  835.  And  see  "  Entries  in  Regu- 
lar   Course,"    IV,    11. 

Train  Sheets  of  dispatcher,  admis- 
sible. Hitchner  Wall  Paper  Co.  v. 
Pennsylvania  R.  Co.,  158  Fed.  lOii. 
And  see  article  "  Entries  in  Regu- 
lar Course  of  Business,"  Vol.  V. 

Engineer's  Record  as  to  when 
electric  lights  were  turned  on  and 
off,  admitted.  Edwards  v.  City  of 
Cedar  Rapids,  138  Iowa  421,  116  N. 
W.  323. 

Diaries  of  deceased  attorney  inad- 
missible to  show  what  services 
were  rendered.  Burke  v.  Baker,  iii 
App.  Div.  422,  97  N.  Y.  Supp.  768, 
affirmed,  188  N.  Y.  561,  80  N.  E. 
1033.  And  see  Elliott  v.  Sheppard, 
179  Mo.  382,  78  S.  W.  627. 

Auctioneer's  Book  sometimes  ad- 
mitted. See  Oxnard  v.  Locke.  13 
La.  447;  Keroes  v.  Weaver,  27  App. 
Cas.    (D.  C.)   384. 

Private  Surveyor's  Notes  are  gen- 
erally admitted.  See  "Records,"  I, 
25;    "Entries    in    Regular    Course," 
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question  of  what  are  private  records  and  what  are  public  records 
is  elsewhere  discussed.^" 

H.  Muniments  of  TitlK  or  Ownership.  —  An  instrument 
which  is  the  basis  of  a  person's  claim  of  title  or  ownership  is  ad- 
missible as  evidence  upon  this  issue,  whether  it  be  a  deed,^''  a  will,*^ 
a  bill  of  sale  of  personal  property^**  or  other  instrument-^*^ 

I.  Checks.  —  A  check  is  not  evidence  of  a  loan  by  the  drawee 
to  the  drawer,''^  nor  by  the  drawer  to  the  payee.^^ 

J.  Rules  oe  Public  Service  Corporations. —The  rules  and 
reo-ulations  of  public  service  corporations  governing  the  actions  of 
its'^employes,^^'  or  of  individuals  whom  it  serves,^*  are  admissible. 


IV,  22.  Compare  Stumpe  v.  Kopp, 
201   Mo.  412,  99  S.  W.  1073. 

Pedigree  of  Animals  may  be  shown 
by  private  registers.  Citizens'  Rapid 
Transit  Co.  v.  Dew,  100  Tenn.  317, 
45  S.  W.  790,  66  Am.  St.  Rep.  754; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Sheppard,  56  Ohio  St.  68,  46  N.  E. 
61,  60  Am.  St.  Rep.  732  (register 
kept  by  trotting  association)  ;  Kuhns 

V.  Chicago,  M.  &  St.  P.  R.  Co.,  65 
Iowa  528.  22  N.  W.  661.  See  Craw- 
ford V.  Williams,  48  Iowa  247;  Aus- 
tin &  N.  W.  R.  Co.  z'.  Saunders 
(Tex.  Civ.  App.),  26  S.  W.  128.  And 
see  article  "  Pedigree,"  Vol.  IX. 

86.  See  article  "Records,"  un- 
der I. 

87.  Gayoso  de  Lemos  v.  Garcia, 
I  Mart.  N.  S.  (La.)  324;  Jackson 
ex  dem.  Yates  v.  How,  19  Johns. 
(N.  Y.)  80;  Wilhelm  v.  Burleyson, 
106  N.  C.  381,  II  S.  E.  590;  Hen- 
derson V.  Dickey,  50  Mo.  161  (deed 
by  town  expressly  authorized  by 
statute  to  convey  land). 

Prior  Conveyance  by  Grantor  to 
another  party  does  not  render  a  deed 
inadmissible.  Peck  v.  Vandenburg, 
30  Cal.   II. 

Change  of  Venue  from  county  in 
which  land  is  located  does  not  ren- 
der deed  inadmissible.  Holbrook  v. 
Nichol,  36  111.  161. 

Deed  Defective  as  to  Part  of  Land 
Covered  is  nevertheless  admissible 
as  evidence  of  ownership  of  that 
part  properly  covered  by  it.  Silli- 
man  v.  Whitmer,  11  Pa.  Super.  243, 
aMnncd,  196  Pa.  St.  363,  46  Atl.  489- 

Sufficiency.  —  A  deed  is  insufficient 
as  evidence  of  title  unless  further 
proof  is  made  that  title  at  the  time 
of  its  execution  was  in  the  grantor. 


Farmers     &     Mechanics'     Bank     v. 
Bronson,   14  Mich.   361. 

Quitclaim  Deed  admissible  as  a 
link  in  a  chain  of  title  though  of 
little  weight  unless  the  title  of  the 
releasor  is  shown.  Greist  v. 
Amrhyn,  80  Conn.  280,  68  Atl.  521. 

88.  Trittipo  v.  Morgan.  99  Ind. 
269;  Cogswell  V.  Burtis,  i  Hoff.  Ch. 
(N.  Y.)  198;  Sharp's  Lessee  v. 
Petit,  4  Yeates  (Pa.)  413;  Massey 
v.  Massey,  4  Har.  &  J.   (Md.)    141. 

Unprobated  Will  Inadmissible. 
See  article   "Wills,"   Vol.  XIII. 

89.  Rodoni  v.  Lytle^  13  Mont.  123, 
32  Pac.  491 ;  Persons  v.  Smith,  12 
N.  D.  403,  97  N.  W.  551. 

Identity  between  property  men- 
tioned in  bill  of  sale  and  that  sued 
for  may  be  shown  by  extrinsic  evi- 
dence.    Sadler  v.  Anderson,  17  Tex. 

245- 

90.  Obermeir  &  Co.  v.  Core,  25 
Ark.  562;  Coates  v.  Cleaves,  92  Cal. 
427,  28  Pac.  580  (bond  for  deed)  ; 
Strong  V.  Baird,  16  Lea  (Tenn.)  600 
(assignment  in  bankruptcy). 

91.  Fletcher  v.  Manning,  12 
Mees.  &  W.  (Eng.)  571 ;  In  re  New 
Brunswick  Carpet  Co.,  4  Fed.  514; 
Lancaster  Bank  v.  Woodward,  18 
Pa.  St.  357,  57  Am.  Dec.  618. 

92.  Reddington  v.  Gilman,  i 
Bosw.  (14  N.  Y.  Super.)  235;  Bunt- 
ing V.  Allen,  18  N.  J.  L.  299. 

93.  O'Brien  v.  Boston  &  W.  R. 
Co.,  15  Gray  (Mass.)  20,  77  Am. 
Dec.  347  (as  to  conductor  ejecting 
passenger  who  refuses  to  pay)  ; 
O'Laughlin  v.  Boston  &  M.  R.,  164 
Mass,  139,  41  N.  E.  121  (as  to  con- 
ductor ejecting  intoxicated  passen- 
ger) ;  Dixon  v.  New  England  R.  Co., 
179  Mass.  242,  60  N.  E.  581. 

94.  Wills  V.   Lynn   &   Boston    R. 
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K.  R:e;ce;ipts.  —  a.  In  General.  —  A  receipt  often  contains  in  ad- 
dition to  an  acknowledgment  of  the  payment  of  money  or  the  ac- 
quirement ■  of  property,  the  terms  under  which  the  transaction  is 
made  and  a  recital  of  the  rights  of  the  parties,  and  in  such  case  it 
is  competent  evidence  of  all  that  appears  upon  its  face,®^  being  in 
the  nature  of  a  written  admission.^^ 

b.  As  to  Person  Preparing  Them.  — When  a  person  prepares  re- 
ceipts which  are  to  be  signed  by  other  persons  and  retained  by  him- 
self, recitals  in  such  receipts  are  competent  as  admissions  to  prove 
any  fact  as  to  which  they  are  relevant  and  whether  or  not  they  are 
signed  by  the  persons  intended.®'' 

c.  As  Evidence  of  Payment. — The  admissibility  and  effect  of  a 
receipt  as  evidence  of  payment  is  elsewhere  discussed.®^ 

L.  Le^ttERS  and  Telegrams.  —  a.  In  General.  —  Letters  or  tele- 
grams   are    admissible    in    evidence"®    the    same    as    other    private 


Co.,  129  Mass.  351   (as  to  passenger 
riding  on  platform). 

95.  House  v.  Beak,  43  111.  App. 
615  (recitals  as  to  value  of  goods 
received)  ;  Leach  v.  H'annibal  &  St. 
J.  R.  Co.,  86  Mo.  27,  56  Am.  Rep. 
408  (competent  evidence  of  relation 
sustained  between  parties)  ;  Orr 
Water  Ditch  Co.  v.  Reno  Water  Co., 
19  Nev.  60,  6  Pac.  72  (evidence  that 
corporation  was  doing  business)  ; 
Farnsworth  v.  Nevada  Co.,  102  Fed. 
578,  42  C.  C.  A.  509 ;  State  v.  Oliver, 
78  Miss.  5,  27  So.  988;  Rea  v.  Trot- 
ter, 26  Gratt.   (Va.)   585. 

Attorney's  receipt  for  securities 
which  he  is  to  collect  is  prima  facie 
evidence  of  their  genuineness.  Hair 
V.  Glover,   14  Ala.  500. 

Conclusiveness  of  Receipt — ■  See 
article  "  Parol  Evidence,"  Vol.  IX. 

96.  See  Hair  v.  Glover,  14  Ala. 
500;  Haynie  v.  Miller,  61  Ala.  62; 
DApremont  v.  Berry,  6  La.  Ann. 
464. 

97.  Rand  v.  Dodge,  17  N.  H.  343. 
And  see  Myers  v.  Cherry,  53  N.  C. 
(8  Jones'  L.)   144. 

98.  See  article  "  Payment,"  Vol. 
IX. 

99.  Alabama.  —  Strong  v.  Catlin's 
Admr.,  27  Ala.  706;  Southern  R.  Co. 
V.  Howell,  135  Ala.  639,  34  So.  6. 

Illinois.  —  Larminie  v.  Carley,  114 
111.  196,  29  N.  E.  382. 

Maryland.  —  Prudential  Ins.  Co.  v. 
Devoe,  98  Md.  584,  56  Atl.  809  (let- 
ters from  insurance  company  deny- 
ing liability). 
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Massachusetts.  —  McKinney  v. 
Wilson,    133   Mass.    131. 

Michigan.  —  Parrish  v.  Bradley, 
72  Mich.  610,  41  N.  W.  818. 

Pennsylvania.  —  Wallace  v.  Dorris, 
218  Pa.  St.  534;  67  Atl.  858. 

Texas.  —  Ward  v.  Cameron  (Tex. 
Civ.  App.)   76  S.  W.  240. 

Washington.  —  Stern  v.  Daniel,  47 
Wash.  96,  91  Pac.  552. 

A  letter  written  by  vendees  ac- 
knowledging the  presentation  of  the 
vendor's  draft,  is  evidence  of  an  ac- 
knowledgment of  an  order  for 
goods,  the  receipt  of  the  goods,  and 
their  liability  to  pay  for  them,  in 
the  absence  of  evidence  of  other 
transactions  between  the  parties. 
Glauber  Mfg.  Co.  v.  Voter,  70  N. 
H.  332,  47  Atl.  612. 

In  Meinert  v.  Snow,  3  Idaho  112. 
27  Pac.  677,  an  action  to  recover 
for  services  rendered  under  an 
alleged  contract  of  employment  be- 
tween the  plaintiff  and  the  defend- 
ant's intestate,  it  was  held  that  a 
telegram  from  such  intestate  to  the 
plaintiff  after  the  alleged  contract 
of  employment,  notifying  the  plain- 
tiff that  the  defendant's  intestate 
was  coming  to  the  mine  where 
the  plaintiff  was  employed,  was  ad- 
missible on  behalf  of  the  plaintiff  as 
tending  to  show  that  the  relation  of 
employer  and  employe  existed  at  the 
date  of  the  telegram. 

As  Evidence  of  Ratification. 
Waterson  v.  Rogers,  21  Kan.  529. 

Refusal    To    Rescind,   proved    by 
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writings  in  all  cases  in  which  they  are  competent  and  relevant.^ 
b.  Correspondence.  —  The  correspondence  which  passed  between 
the  parties  to  a  transaction  is  admissible  to  establish  the  contract 
entered  into  or  to  explain  the  relations  of  the  parties.^ 


letters.  Swann  v.  West,  41  Miss. 
104. 

Must  Be  Competent —  "  The  letter 
complained  of  was  a  part  of  the 
correspondence  had  between  the 
plaintiff  and  the  defendants  concern- 
ing the  goods  in  question,  and  was 
clearly  competent  testimony.  It  was 
a  part  of,  and  explanatory  of,  the 
transaction  between  the  parties,  and 
stood  practically  on  the  footing  of 
a  conversation  between  them." 
Frame  v.  Oregon  Liquor  Co.,  48  Or. 
272,  85  Pac.   1009,  86  Pac.  791. 

Must  Be  Material — Hall  v. 
Grace,  179  Mass.  400,  60  N.  E.  932; 
Scheibeck  v.  Van  Derbeck,  122  Mich. 
29,  80  N.  W.  880  (letters  merely 
tending  to  prove  admitted  facts  of 
little  importance)  ;  Thomas  v.  Gage, 
141  N.  Y.  506,  36  N.  E.  385;  Kocher 
V.  Palmetier,  112  Iowa  84,  83  N.  W. 
816. 

Must  Be  Relevant —  See  Lyon  v. 
Hires,  91  Md.  411,  46  Atl.  985; 
Braney  v.  Millbury,  167  Mass.  16, 
44  N.  E.  1060;  Rider  v.  Gulp,  68 
Mo.  App.  527 ;  Hannan  v.  Greenfield, 
36  Or.  97,  58  Pac.  888;  Dr.  Blair 
Medical  Co.  v.  United  States  F.  & 
G.  Co.  (Iowa),  89  N.  W.  20;  Cole- 
man V.  Colgate.  69  Tex.  88,  6  S.  W. 
553 ;  State  v.  E.  Espinozei,  20  Nev. 
209,  19  Pac.  677. 

In  Brownfield  v.  Phoenix  Ins.  Co., 
35  Mo.  App.  54,  an  action  on  a  fire 
insurance  policy,  it  was  held  that 
telegrams  sent  by  the  defendant  to 
its  agent  after  the  fire  touching  the 
cancellation  of  the  policy  in  suit 
were  not  admissible  on  behalf  of  the 
defendant. 

In  Com.  V.  Burton,  183  Mass.  461, 
67  N.  E.  419,  a  prosecution  for  ob- 
taining money  under  false  pre- 
tenses from  a  railroad  company  in 
settlement  of  a  claim  for  damages 
for  personal  injuries,  it  was  held 
proper  to  exclude  certain  telegrams 
sent  to  the  company's  claim  agent 
by  other  employes  relating  to  the 
person   and   his  alleged  claim;   that 


"  what  was  said  by  one  employe  of 
the  railroad  to  another  about  other 
persons  to  the  injuries  suffered  by 
them  is  not  evidence  on  the  issues  " 
in  the  case  on  trial. 

In  Mobile  &  M.  R.  Co.  v.  Jay,  65 
Ala.  113,  a  letter  offered  by  the 
plaintiff  purporting  to  have  been 
written  by  the  defendant's  president, 
addressed  to  the  plaintiff's  attorney 
and  referring  to  the  plaintiff's  ac- 
count, but  bearing  no  date,  and 
there  being  no  evidence  as  to  when 
it  was  received  or  what  were  the 
contents  of  the  letter  to  which  it 
purported  to  have  been  a  reply,  was 
held  to  have  been  improperly  ad- 
mitted in  evidence.  The  court  said  : 
"  It  bears  no  date.  It  does  not  ap- 
pear when  it  was  written  nor  when 
received.  No  evidence  was  offered 
to  prove  the  contents  of  the  letter 
of  Burnett  to  which  it  was  a  reply, 
nor  was  it  proposed  to  make  it 
relevant  by  any  such  extraneous  evi- 
dence. Without  the  light  of  other 
facts  we  are  left  in  the  dark  as  to 
whether  or  not  it  related  to  the  sub- 
ject matter  of  this  particular  suit. 
Prima  facie,  therefore,  the  letter  was 
irrelevant  and  the  objection  to  its 
admission  should  have  been  sus- 
tained." 

1.  United  States  v.  Babcock,  3 
Dill.  571,  24  Fed.  Cas.  No.  14,485; 
Southern  R.  Co.  v.  Howell,  135  Ala. 
639,  34  So.  6;  Com.  v.  Burton,  183 
Mass.  461,  67  N.  E.  419;  People  v. 
Hammond,  132  Mich.  422,  93  N.  W. 
1084;  Saveland  zk  Green,  40  Wis. 
431;  Percy  v.  Bibber,  134  ]\Iass.  404; 
Coleman  v.  Colgate,  69  Tex.  88,  6 
S.  W.  553.    And  see  supra,  I,  i. 

2.  United  States.  —  J.  S.  Toppan 
Co.  V.   McLaughlin.    120  Fed.  705. 

Alabama.  —  Wefel  v.  Stillman,  151 
Ala.  249,  44  So.  203,  as  evidence  of 
consistency  of  past  conduct  with 
present  claims). 

Connecticut.  —  Garland  v.  Gaines, 
72,  Conn.  662,  49  Atl.  19,  84  Am.  St. 
Rep.  182. 

Indiana,  —  Thames  L.  &  T.  Co.  v. 
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c.  As  Res  Gestae.  —  A  letter  or  telegram  is  also  admissible  where 
it  is  part  of  the  res  gestae  of  the  transaction.^ 

d.  As  Admissions.  —  A  letter  or  telegram  may  be  admissible  as 
an  admission  of  the  sender.* 


Beville,  lOO  Ind.  309  (as  evidence 
of  contract). 

Maryland.  —  Stoddert  v.  Tuck,  5 
Md.  18. 

Massachusetts.  —  Merrifield  v.  Rob- 
bins,  8  Gray  150. 

Michigan.  —  Shaw  v.  Davis,  7 
Mich.  317. 

Missouri.  —  Taylor  v.  Campbell, 
20  Mo.  254 ;  Hammond  v.  Beeson,  15 
S.  W.  1000. 

Nebraska.  —  Helwig  v.  Aulabaugh, 
120  N.  W.  162  (as  evidence  of  con- 
tract). 

New  For/t.  —  Whitaker  v.  White, 
69  Hun  258,  23  N.  Y.  Supp.  487. 

Pennsylvania.  —  Bickel  v.  Phila- 
delphia Pav.  Co.,  2  Walk.   150. 

Texas.  —  Tinsley  v.  Dowell  (Tex. 
Civ.  App.),  24  S.  W.  928. 

Vermont.  —  Durkee  v.  Vermont 
Cent.  R.  Co.,  29  Vt.  127. 

Wisconsin.  —  Saveland  v.  Green, 
40  Wis.  431. 

All  telegrams  exchanged  between 
the  parties  in  reference  to  the  con- 
tract in  suit  may  be  received  in  evi- 
dence .or  order  that  the  jury  may 
consider  them  in  determining  the 
terms  and  conditions  of  the  con- 
tract. Hammond  v.  Beeson,  112  Mo. 
190,  20  S.  W.  474 

3.  Bank  of  iNIonroe  v.  Culver,  2 
Hill  (N.  Y.)  531 ;  Crane  v.  Malony, 
39  Iowa  39;  Crary  v.  Pollard,  14 
Allen  (Mass.)  284;  Sweetzer  v. 
Mead,  5  Mich.  107;  Merrill  v. 
Downs,  41   N.  H.  72. 

Telegrams  between  the  parties 
and  from  the  defendant  to  a  third 
person  relating  to  the  transactions 
resulting  in  the  plaintiff's  arrest  are 
admissible  in  an  action  for  false  im- 
prisonment as  part  of  the  res  gestae, 
for  the  purpose  of  connecting  the  de- 
fendant with  the  arrest.  Chrisman 
V.   Carney,   2i  Ark.   316. 

4.  Alabama.  —  Lewis  v.  Post,  i 
Ala.  65;  Burton  v.  State,  107  Ala. 
108,  18  So.  284. 

California.  —  Ryland  v.  Heney,  130 
Cal.  426,  62  Pac.  616. 
Georgia.  —  Rumph  v.  State,  91  Ga. 
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20,  16  S.  E.  104;  Austin  V.  Long,  i 
Ga.  App.  258,  57  S.  E.  964. 

Illinois. —  Simons  v.  People,  150 
111.  66,  36  N.  E.  1019;  Dick  v.  Zim- 
merman, 207   111.  636,  69  N.  E.  754- 

Massachusetts.  —  Com.  v.  Hayden, 

163  Mass.  453.  40  N.  E.  846,  28  L. 
R.  A.  318;  Buffum  V.  York  Mfg.  Co., 
175   Mass.  471,   56   N.   E.  599- 

Michigan.  —  Mead  v.  Randall,  in 
Mich.  268,  69  N.  W.  506. 
New    For^.  — White   v.   McNulty, 

164  N.  Y.  582,  50  N.  E.  1094; 
Dainese  v.  Allen,  45  How.  Pr.  430. 

Oregon.  —  Lee  v.  Cooley,  13  Or. 
433,   II   Pac.  70. 

Pennsylvania.  —  Holler  v.  Weiner, 
15  Pa.   St.  242. 

Wisconsin.  —  Monteith  v.  State, 
114  Wis.  165,  89  N.  W.  828. 

Written  instruments  as  admis- 
sions, in  general,   see  supra,  I,  3. 

In  Beecher  v.  Pettee.  40  Mich.  181, 
an  action  by  the  plaintiff,  who  had 
been  employed  by  the  defendant  as 
manager  for  a  hotel,  to  recover  dam- 
ages for  preventing  the  performance 
of  the  contract  of  employment  by 
the  defendant's  interference,  it  was 
held  that  a  letter  from  the  defend- 
ant to  a  newspaper  admitting  the 
discharge  of  certain  of  the  hotel  em- 
ployes was  competent  evidence  for 
the  plaintiff. 

"  No  rule  of  evidence  is  better  set- 
tled than  that  letters  written  by  a 
party  to  the  action  containing  self- 
serving  admissions  are  competent 
evidence  against  him."  Cooper  i'. 
Perry.    16    Colo.    436,    27    Pac.    946. 

letter  Written  After  Controversy 
Arose.  — Buffum  v.  York  Mfg.  Co., 
175  Mass.  471,  56  N.  E.  599- 

As  Reply  to  Charges  Made.  —  A 
letter  is  admissible  where  it  is  a 
reply  to  a  charge  made  against  the 
writer.  Winter  v.  Sass,  19  Kan.  556 
(admissible  "  although  it  were  simply 
a  torrent  of  abuse,  and  with  no 
direct    reference   to   the   charge"). 

Receipt  of  Telegram  Need  Not  Be 

Shown In  Com.  v.  Jeffries,  7  Allen 

(Mass.)    548,  83  Am.  Dec.   712,  the 
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e.  As  Corroborative  Evidence.  —  Letters  which  are  corroborative 
of  other  evidence  are  admissible.^ 

f.  As  Impeaching  Evidence.  —  Letters  are  admissible  to  impeach 
witnesses  by  showing  their  written  statements  inconsistent  with 
their  testimony.^ 

g.  Telegram  as  Privileged  Communication.  —  Telegraphic  dis- 
patches are  not  privileged  communications,  but  may  be  called  for 
and  given  in  evidence,  whenever,  in  'the  opinion  of  the  court,  they 
are  regarded  as  proper  or  competent  testimony.'^ 

h.  Contents  Reflecting  on  Writer.  —  The  mere  fact  that  the  let- 
ters offered  reflect  upon  the  business  or  character  of  the  writer  is 
no  reason  for  excluding  them  if  otherwise  relevant.^ 

i.  In  Behalf  of  Writer. —  (1.)  In  General.— While  a  letter  or 
telegram  which  is  a  mere  narrative  of  past  transactions  is  gener- 
ally inadmissible  in  behalf  of  the  writer** — being  in  effect  merely  a 


court  in  speaking  of  telegrams,  said : 
"  Inasmuch  as  these  papers  were  en- 
tirely competent  as  admissions  by 
the  defendant,  it  is  difficult  to  see 
how  it  was  material  to  show  that 
their  contents  were  made  known  to 
the  persons  to  whom  they  were  sent, 
or  in  what  way  the  rights  ot  the  de- 
fendant could  have  been  prejudiced 
at  the  trial  by  the  fact  that  the  jury 
were  left  to  infer  that  the  messages 
actually    reached    their    destination." 

5.  Wallace  v.  Dorris,  218  Pa.  St. 
534,  67  Atl.  858;  Mutual  L.  Ins.  Co. 
V.  Hillmon,  145  U.  S.  285 ;  Hardesty 
z>.  Harris,  19  Md.  317. 

6.  Buffum  V.  York  Mfg.  Co..  175 
Mass.  471,  56  N.  E.  599  (letters  writ- 
ten after  controversy  arose). 

7.  See  article  "  Privileged  Com- 
munications," Vol.   X,  p.  357. 

"  We  are  not  prepared  to  approve 
the  doctrine  that  has  been  advanced 
that  telegraphic  communications  are 
privileged  from  disclosure,  when  a 
court  shall  have  decided  that  they 
are  proper  testimony  to  promote  the 
ends  of  justice.  They  are  not  nec- 
essarily confidential  in  their  charac- 
ter, and  if  they  were,  they  would 
not  merely,  for  that  reason,  be  pro- 
tected. Letters  passing  through  the 
mails  are  protected  by  act  of  Con- 
gress from  being  seized  and  opened 
for  the  purpose  of  furnishing  testi- 
mony. They  are  protected  for  rea- 
sons of  high  public  policy.  But  no 
such  legislative  enactment,  State  or 
national,  shields  the  communications 


by  the  telegraph ;  the  adoption  of  the 
principle  would  limit  the  field  of  in- 
quiry after  truth,  in  the  investiga- 
tion of  human  affairs,  and  would  be 
introducing  a  new  class  of  privileged 
communications  unknown  to  the 
common  law.  When  the  legislative 
power  can  be  so  easily  invoked,  if 
reasons  of  sufficient  mioment  can  be 
made  to  appear  for  the  purpose,  it 
may  be  wiser  and  better  for  the 
courts  to  refrain  from  such  a  line 
of  decision."  National  Bank  v.  Na- 
tional Bank,  7  W.  Va.  544. 

8.  Stern  v.  Daniel,  47  Wash.  96, 
91  Pac.  552. 

9.  Connecticut.  —  Beach  v.  Trav- 
elers' Ins.  Co.,  y^  Conn.  118,  46  Atl. 
867. 

Georgia.  —  Newton  v.  Price,  41  Ga. 
186. 

Illinois.  —  Cheney  v.  Roodhouse, 
135  111.  257,  25  N.  E.  1019. 

Massachusetts.  —  Percy  z'.  Bibber, 
134  Mass.  404;  Snow  v.  Warner,  10 
Met.  132. 

Minnesota.  —  Houde  z'.  Tolnian,  42 
Minn.  522,  44  N.  W.  879. 

Missouri.  —  Hammond  v.  Beeson, 
112  Mo.   190,  20  S.  W.  474. 

Nezi>  York.  —  Thomas  v.  Gage,  141 
N.  Y.  506,  36  N.  E.  385. 

North  Carolina.  —  Higgins  v. 
North  Carolina  R.  Co.,  52  N.  C.  (7 
Jones'  L.)  470. 

Oregon.  —  Hannan  v.  Greenfield, 
36  Or.  97,  58  Pac.  888. 

South    Carolina.  —  Leesville    Mfg. 
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self-serving  declaration^^— it  may  nevertheless  be  competent  evi- 
dence and  admissible  to  show  intention/^  notice/^  a  demand/^  good 
faith  of  the  parties,"  nature  of  possession  and  ownership  claimed'^ 
as  an  inducement  for  the  allowance  of  punitive  damages,'*"  or  as 


Co.  V.  Morgan  Wood  &  Iron  Wks., 
75  S.  C.  342,  55  S.  E.  768.       _ 

A  letter  written  by  the  plaintift  to 
the  defendant,  which  is  in  effect  a 
mere  statement  that  the  defendant 
is  indebted  to  the  plaintiff  for  work 
and  materials  furnished,  and  a  reci- 
tation by  the  writer  of  his  version 
of  what  had  theretofore  occurred  in 
relation  to  the  alleged  indebtedness, 
is  not  admissible  in  behalf  of  the 
plaintiff.  Clarkson  v.  Kerber,  84 
111.  App.  658. 

In  Percy  v.  Bibber,  134  ^lass.  404, 
an  action  of  tort  for  fraudulent  rep- 
resentations in  the  sale  of  a  busi- 
ness, it  was  held  that  letters  from 
the  plaintiff  to  the  defendant  sug- 
gesting charges  of  false  representa- 
tions and  attempting  to  obtain  a  set- 
tlement were  not  admissible  in  evi- 
dence on  behalf  of  the  plaintiff. 

In  Hodgkins  v.  Chappell,  128 
Mass.  197,  where  the  issue  was 
whether  or  not  an  agreement  made 
by  the  plaintiff  with  one  of  the  de- 
fendants acting  for  the  defendant 
firm  was  an  agreement  of  sale,  or 
of  consignment  for  sale,  it  was  held 
that  a  letter  written  by  the  defend- 
ant in  question  to  his  co-defendant, 
in  which,  after  the  contract  was 
made,  he  informed  the  co-defendant 
of  the  terms  of  the  contract,  was  not 
admissible  on  behalf  of  the  defend- 
ants. "  It  was  simply  the  declaration 
of  one  of  the  defendants  to  his  co- 
defendant,  in  the  absence  of  the 
plaintiff,  and  without  t'he  plaintiff's 
knowledge." 

10.  Clarkson  v.  Kerber,  84  111. 
App.  658;  Smith  V.  Phipps,  65  Conn. 
302,  22  Atl.  367;  Largent  v.  Beard 
(Tex.  Civ.  App.).  53  S.  W.  90. 

11.  Scott  V.  Berkshire  Co.  Sav. 
Bank,  140  Mass.  157,  2  N.  E.  925 
(whether  gift  of  savings  bank  ac- 
count taken  out  in  another's  name 
was  intended)  ;  Mutual  L.  Ins.  Co. 
V.  Hillmon,  145  U.  S.  285. 

12.  Prudential  Ins.  Co.  v.  Devoe, 
98  Md.  584,  56  Atl.  809  (notice  of 
death   of  insured)  ;   Illinois   Roofing 
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Co.  V.  Advertising  Co.,  142  Mich. 
698,  106  N.  W.  274  (notice  of  inten- 
tion to  sue). 

In  Swann  v.  West,  41  Miss.  104, 
it  was  held  that  extracts  from  let- 
ters of  the  plaintiff  to  the  defendant 
showing  his  refusal  to  rescind  a  con- 
tract of  sale,  and  containing  a  notice 
to  the  defendant  that  the  property 
in  question  was  held  at  the  risk  and 
expense  of  the  defendant,  were  ad- 
missible on  behalf  of  the  plaintiff. 

Communication  of  Repudiation  of 
Agreement  may  be  shown  by  a  letter 
the  contents  of  which  are  inadmis- 
sible as  self-serving  declarations. 
Largent  v.  Beard  (Tex.  Civ.  App.), 
S3  S.  W.  90. 

13.  Scottish  Union  &  N.  Ins.  Co. 
V.  Stubbs,  98  Ga.  754,  27  S.  E.  180; 
Learned  t-.  Tillotson,  97  N.  Y.  i, 
49  Am.  Rep.  508;  Merrill  v.  Downs, 
41  N.  H.  72 ;  Higgins  v.  North  Caro- 
lina R.  Co.,  52  N.  C.  (7  Jones'  L.) 
470. 

14.  Scottish  Union  &  N.  Ins.  Co. 
V.  Stubbs,  98  Ga.  754.  27  S.  E.  180. 

15.  Hubbard  v.  Cheney,  76  Kan. 
222,  91  Pac.  793.' 

16.  In  ^Morehouse  v.  Terrill,  lii 
111.  App.  460,  the  parties  had  entered 
into  a  contract  for  the  exchange  of 
lands,  one  of  the  parties  agreeing  to 
obtain  a  guarantee  policy  covering 
his  land.  A  letter  subsequently  writ- 
ten by  him,  informing  the  other 
party  that  he  had  obtained  the  policy 
and  was  ready  to  complete  the 
transaction,  was  held  admissible,  the 
court  saying:  "It  was  admissible 
because  it  was  a  declaration  of  one 
party  to  a  transaction  in  fieri,  to  the 
other  concerning  the  progress  of  the 
transactions,  because  it  showed  notice 
to  appellant  of  appellee's  willingness 
and  ability  to  perform  his  part  of  the 
contract,  and  because  it  bore  on  the 
subject  of  punitive  damages  as  prov- 
ing appellant's  knowledge  of  appel- 
lee's belief  that  it  was  the  intention 
of  both  parties  to  consummate  their 
contract  and  as  proving  appellant's 
willingness   to   let   appellee   continue 
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evidenc    of  any  other  fact  which  does  not  involve  the  truth  of  the 
statements  in  it." 

(2)  Reply  Letter.— A  letter  which  is  written  in  reply  to  one 
received  but  which  is  itself  unanswered,  is  to  be  treated  as  though 
it  were  the  first  letter  passing  between  the  parties,  and  is  inadmis- 
sible in  behalf  of  the  writer.^^ 

(3.)  Effect  of  Answer.  — Where  a  letter  which  would  otherwise 
be  inadmissible  in  behalf  of  the  writer,  is  answered  by  the  ad- 
dressee who  denies  part  but  not  all  of  the  statements  made,  it  itself 
becomes  admissible  in  connection  with  the  answermg  letter. 

(4)  Failure  To  Answer.  -  The  fact  that  the  addressee  fails  to 
answer  a  letter  does  not  make  the  letter  admissible  as  containing 
admissions  by  silence.^" 

i  Letters  Written  to  Third  Persons. -A  letter,  thovigh  written 
to  a  third  person  by  one  of  the  parties  to  the  action,  which  rela  es 
directlv  to  the  claim  in  issue,-  or  is  relevant  to  some  particular 
fact  in  issue  22  is  admissible  against  the  waiter. 

k.  Letters  Written  to  Party  by  Third  Persons,  ^hetters  written 


to  entertain  that  belief,  although  ap- 
pellant had  on  the  day  of  the  date 
of  the  letter  conveyed  the  farm  to 
Dooley." 

17.  Struthers  v.  Drexel,  122  U. 
S.  487  (to  show  exercise  of  option). 

Letter  stating  that  an  inventory 
was  enclosed  was  admitted  as  tend- 
ing to  show  that  it  was  in  fact  so 
enclosed.  Scottish  Union  &  N.  Ins. 
Co.  V.  Stubbs,  98  Ga.  754.  27  S.  E. 

180. 

18.  Fearing  v.  Kimball,  4  Allen 
(Mass.)  12:;,  81  Am.  Dec.  690.  And 
see  Louisville  &  N.  R.  Co.  v.  Bnt- 
ton,  145  Ala.  654,  39  So.  585. 

In  Houde  v.  Tolman,  42  :\Imn.  522, 
44  N.  \V.  879,  the  issue  was  whether 
a  certain  judgment  owned  by  the 
plaintiff  had  been  assigned  by  him 
as  he  alleges,  to  the  defendant,  in 
satisfaction  of  another  judgment 
against  him  controlled  by  the  de- 
fendant, or  merely  as  collateral  se- 
curity therefor.  The  defendant  of- 
fered in  evidence  a  letter  written  by 
himself,  more  than  a  year  after  the 
agreement  referred  to,  tending  to 
show  that  he  then  made  the  same 
claim,  which  letter  was  ruled  out 
by  the  court.  It  purported  to  be  in 
reply  to  a  letter  of  plaintiff  to  de- 
fendant requesting  a  certificate  _  of 
satisfaction  of  the  judgment  against 
himself,  which  was  also  put  in  evi- 


dence by  the  latter.  It  was  held 
that  he  was  not  entitled  to  intro- 
duce his  own  subsequent  declara- 
tions, verbal  or  written,  in  evidence, 
unless  the  door  was  first  opened  for 
such  evidence  by  the  plaintiff.  The 
latter  not  having  introduced  any 
part  of  the  correspondence,  the  de- 
fendant could  not  make  his  part  of 
it  material  by  introducing  the  plain- 
tiff's letter. 

19.  Beach  v.  Travelers'  Ins.  Co., 
73  Conn.  118,  46  Atl.  867. 

Mere  Formal  Acknowledgment  of 
Receipt  of  such  a  letter  does  not 
authorize  its  reception  in  evidence. 
Janin  v.  Cheney  Bros.,  44  App.  Div. 
no,  60  N.  Y.  Supp.  645- 

20.  Com.  V.  Eastman,  i  Cush. 
(Mass.)  189. 

"There  is  no  rule  of  law  which 
requires  a  person  to  enter  into  cor- 
respondence with  another  in  refer- 
ence to  a  matter  in  dispute  between 
them,  or  which  holds  that  silence 
should  be  regarded  as  an  admission 
against  the  party  to  whom  the  letter 
is  addressed."  Learned  v.  Tillotson, 
97  N.  Y.  I,  12,  49  Am.  Rep.  508. 

21.  Rvland  v.  Heney,  130  Cal. 
426.  62  Pac.  616.  And  see  Wefel  v. 
Stillman,  151  Ala.  249,  44  So.  203. 

22.  Gulliford  v.  McQuillen,  75 
Kan.  454,   89   Pac.  927;   McCall  v. 
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to  a  party  to  the  action  which  were  never  answered  or  acted  upon,^^ 
or  which  are  mere  hearsay  declarations,^*  or  with  which  the  other 
party  is  not  shown  to  have  had  any  connection,-^  are  inadmissible ; 
but  letters  written  by  a  third  person  to  a  party  which  have  a  bearing 
upon  the  issues  are  admissible.^^ 

I.  Letters  Betzveen  Third  Persons.  —  Letters  or  telegrams  pass- 
ing between  third  persons  are  incompetent,^'^  unless  it  appears  that 
they  were  authorized  and  approved  by  the  party  against  whom  they 
are  to  be  used.^* 

m.  Letters  Forming  Part  Only  of  General  Correspondence. 
(1.)  In  General.  —  All  the  letters  constituting  the  correspondence 
of  the  parties  relating  to  the  matter  in  question  are  admissible-^ 
and  it  has  been  held  that  individual  letters  constituting  a  part  of 
the  general  correspondence  between  the  parties  as  to  a  particular 


Moschowitz,  10  N.  Y.  Civ.  Proc.  107; 
Beecher  v.  Pettee,  40  Mich.  181. 

23.  Lewis  V.  Van  Campen,  3 
Thomp.  &  C.  (N.  Y.)  799;  Com.  v. 
Eastman,  i  Cush.  (Mass.)  189.  And 
see  Redden  v.  Spruance,  4  Har. 
(Del.)  217. 

In  Benford  v.  Banner,  40  Pa.  St. 
9,  80  Am.  Dec.  545,  it  was  held  that 
a  telegram  from  the  wife  of  one  of 
the  defendants  to  her  husband  was 
not  admissible  in  evidence  against 
the  defendants,  since  it  was  neither 
written  nor  sent  by  either  of  them, 
and  the  declaration  of  the  wife  could 
not  affect  even  her  husband. 

24.  Rothchild  v.  Schwartz,  28 
Misc.  521,  59  N.  Y.  Supp.  527. 

25.  Gambril  v.  Schooley.  95  Md. 
260.  52  Atl.  500,  62,  L.  R.  A.  427. 

26.  Sweetzer  v.  Mead,  5  Mich. 
107  (letter  from  mortgagor  to  mort- 
gagee, who  is  plaintiff  in  the  action, 
which  tends  to  show  that  mortgage 
was  executed  bona  fide). 

In  Kocher  v.  Palmetier,  112  Iowa 
84,  83  N.  W.  816,  a  controversy  re- 
garding the  ownership  of  certain 
property,  plaintiff  claimed  to  have 
Ijorrowed  the  money  from  friends  in 
another  state  with  which  to  pur- 
chase it,  and  in  support  of  that  claim 
offered  in  evidence  certain  letters  re- 
ceived from  the  friends  in  question 
showing  that  they  had  sent  the  money 
as  requested.  It  was  held  that  the 
letters  were  properly  admitted. 

27.  Hall  V.  Grace,  179  Mass.  400, 
60  N.  E.  932  (res  inter  alios). 

28.  Farnsworth  v.  Nevada  Co., 
102  Fed.  578,  42  C.  C.  A.  509. 
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29.  Georgia.  —  Moore  v.  Hawks, 
56  Ga.  557. 

Indiana.  —  Stringer  v.  Breen,  7 
Ind.  App.  557,  34  N.  E.  1015. 

Iowa.  —  Brayley  v.  Ross,  33  Iowa 

505- 

Michigan.  —  Turner  v.  Phoenix 
Ins.  Co ,  55  Mich.  236,  21  N.  W.  326 ; 
Gage  V.  Meyers,  59  Mich.  300,  26  N. 
W.  522;  Pinkham  v.  Cockell,  77 
Mich.   265.  43   N.   W.  921. 

Minnesota.  —  Sanborn  v.  Nockin, 
20  Minn.  178. 

Nebraska.  —  Gosnell  v.  Webster, 
70  Neb.  705,  97  N.  W.  1060. 

New  York.  —  Townsend  v.  Felt- 
housen,  90  Hun  89,  35  N.  Y.  Supp. 
538,  affirmed,  156  N.  Y.  618,  51  N.  E. 
279;  Darling  v.  Klock,  33  App.  Div. 
270,  53  N.  Y.  Supp.  593,  afHrmed,  165 
N.  Y.  623,  59  N.  E.  1 121;  Buedingen 
Mfg.  Co.  V.  Royal  Trust  Co.,  90 
App.  Div.  267,  85  N.  Y.  Supp.  621, 
affirmed,  181  N.  Y.  563,  74  N.  E. 
1 1 15;  Raymond  v.  Howland,  17 
Wend.  389;  Harris  v.  Pryor.  18  N. 
Y.Supp.  128,  44  N.  Y.  St.  495;  Lind- 
heim  v.  Duys,  11  Misc.  16,  31  N.  Y. 
Supp.  870;  Lewis  V.  Newcombe,  i 
App.  Div.  59,  37  N.  Y.  Supp.  8. 

In  Moore  v.  Hawks,  56  Ga.  557, 
where  the  defendant  for  the  pur- 
pose of  showing  that  the  plaintiff 
was  not  the  owner  of  the  note  sued 
on,  but  that  it  still  belonged  to  the 
original  payees,  introduced  letters 
written  by  such  payees  to  their 
agent  to  whom  the  note  had  been 
sent  for  collection  after  the  time 
of  the  alleged  transfer,  in  which 
language  was  used  tending  to  estab- 
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matter  are  inadmissible,  unless  the  entire  series  is  offered,^"  though 
the  better  practice  is  to  allow  a  party  to  introduce  such  letters  as 
he  desires  and  to  allow  the  other  party  to  introduce  the  residue  of 
the  correspondence  in  connection  with  his  cross-examination  of  the 
witness.^^ 

(2.)  letters  Inducing  Answering  letters.^ — Letters  which  result  in 
the  receipt  of  answering  letters  which  are  themselves  admissible 
for  any  purpose  are  competent  in  so  far  as  they  tend  to  qualify, 
explain  or  aid  in  the  construction  of  the  other  letters,^-  but  they 
need  not  necessarily  be  produced  if  the  answering  letter  is  fairly 
self-explanatory,^^  and  does  not  contain  ambiguous  matters,  though 


lish  the  position  contended  for,  it 
was  held  error  to  exckide  two  other 
letters,  a  portion  of  the  same  corres- 
pondence ofifered  by  the  plaintiff  for 
the  purpose  of  rebutting  or  explain- 
ing those  already  in  evidence. 

30.  Norris  v.  Hartford  F.  Ins. 
Co.,  57  S.  C.  358,  35  S.  E.  572; 
H'eatherington  v.  Richter,  31  W.  Va. 
858,  8  S.  E.  609;  Houde  V.  Tolman, 
42  Minn.  522,  44  N.  W.  879.  But 
compare  the  cases  cited  in  note  ;i3. 

31.  North  Berwick  Co.  v.  New 
England,  F.  &  M.  Ins.  Co.,  52  Me. 
336. 

Where  letters  constituting  part  of 
a  contract  made  between  the  par- 
ties to  an  action  are  introduced  in 
evidence  on  the  examination  in  chief 
of  one  of  the  plaintiffs,  it  is  error 
to  reject  the  answers  to  such  letters 
when  offered  by  the  defendant  on  the 
cross-examination  of  such  witness. 
The  proper  order  of  proof  requires 
the  admission  of  the  answers  when 
so  offered  and  the  defendant  should 
not  be  compelled  to  introduce  them 
at  a  time  when  under  the  rules  he 
must  make  the  witness  his  own,  and 
thereby  be  precluded  from  question- 
ing any  facts  contained  in  the  testi- 
mony if  untrue.  Gage  z>.  Meyers,  59 
Mich.  300,  26  N.  W.  522. 

In  Thayer  v.  Hoffman,  53  Kan. 
723,  37  Pac.  125,  it  is  held  that  where 
all  negotiations  between  the  parties 
are  included  in  letters  and  tele- 
grams, and  one  party  offers  a  part 
of  the  correspondence  after  having 
identified  the  same  by  the  other 
party  as  a  witness,  it  is  proper  for 
the  court  to  permit  the  witness  on 
cross-examination  to  identify  the 
residue  of  the  correspondence  relat- 


ing to  the  same  transaction  and  in- 
troduce the  same  in  evidence  in  con- 
nection with  the  cross-examination. 
Admissions  in  Letter,  entire  cor- 
respondence may  be  received.  See 
article  "  Admissions,"  Vol.  I,  p.  6og. 

32.  Buffum  V.  York  Mfg.  Co.,  175 
Mass.  471,  56  N.  E.  599;  Fearing  v. 
Kimball,  4  Allen  (Mass.)  125,  81 
Am.  Dec.  690;  Trischet  v.  Hamilton 
Mut.  Ins.  Co.,  14  Gray  (Mass.)  456 
Graham  v.  McReynolds,  90  Tenn 
673,  18  S.  W.  272;  Overman  v 
Clemmons,  19  N.  C.  (2  Dcv.  &  B 
L.  185 ;  Lester  v.  Sutton,  7  Alich.  329. 

"  When  a  document  includes  a  ref- 
erence to  another  existing  one  and 
is  unintelligible  without  such  refer- 
ence, the  one  so  referred  to  becomes 
a  part  of  the  one  making  such  refer- 
ence," and  is  admissible  in  connec- 
tion with  it.  Sears  v.  Howe,  80 
Conn.  414,  68  Atl.  983. 

33.  England.  —  Lord  Barrymorc 
V.  Taylor,  i  Esp.  326;  DelMedina  v. 
Owen,  3  Car.  &  K.  72. 

Georgia.  —  Newton  v.  Price,  41 
Ga.    186. 

Illinois.  —  Barnes  v.  Northern  Co., 
169  111.  112,  48  N.  E.  31- 

lozva.  —  Brayley  v.  Ross,  33  Iowa 

505- 

Maine.  —  North  Berwick  Co.,  v. 
New  England  F.  &  M.  Co.,  52  Me. 
336. 

Massachusetts.  —  Crary  v.  Pol- 
lard, 14  Allen  284 ;  Stone  v.  Sanborn, 
104  Mass.  319,  6  Am.   Rep.  238. 

Nebraska.  —  New  Hampshire  Tr. 
Co.  V.  Korsmeyer  P.  &  H.  Co.,  57 
Neb.   784.  78  N.  W.   303- 

New  York.  —  Dainese  v.  Allen,  45 
How.   Pr.  430. 

Texas.  —  Dix  v.  Jackman  (Tex. 
Civ.  App.),  27   S.  W.  344. 
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a  failure  to  produce  them  may  affect  the  weight  to  be  given  the 
answer.^* 

n.  Lack  of  Conclusiveness.  —  The  fact  that  a  letter  or  telegram 
does  not  afford  complete  evidence  of  the  fact  which  it  is  introduced 
to  prove  does  not  render  it  inadmissible.^^ 

o.  Misdirected  Letter.  —  A  letter  intended  for  a  certain  person, 
which  was  misdirected  and  received  by  another  person,  is  never- 
theless admissible  in  evidence  against  the  person  for  whom  it  was 
intended  if  it  later  comes  into  his  hands.^'' 

p.  Lack  of  Addressee.  — The  fact  that  a  letter  is  not  expressly 
directed  to  any  particular  person,  does  not  necessarily  render  it 
inadmissible  where  it  is  produced  by  a  party  under  natural  circum- 
stances and  contains  intrinsic  evidence  that  it  refers  to  matter  in 
issue.^'^  But  where  there  is  nothing  to  show  that  it  ever  reached 
the  person  for  whom  it  was  evidently  intended,  it  is  inadmissible 


Vermont.  —  Hayward  R.  Co.  v. 
Duncklee,  30  Vt.  29. 

Contra,  Watson  v.  Moore,  i  Car. 
&  K.  (Eng.)  626.  And  see  Sears  v. 
Howe,  80  Conn.  414,  68  Atl.  983. 

Brayley  v.  Ross,  33  Iowa  505.  The 
court  in  speaking  of  the  objection, 
said :  "  This  may  be  the  rule,  if  the 
first  letter  is  necessary  to  the  under- 
standing of  the  one  offered,  or  will 
aid  in  the  better  understanding  of  it ; 
or  where  it  appears  that  the  answer 
may  be  misunderstood  without  the 
letter  to  which  it  is  a  reply  being 
read.  But  if  the  letter  offered  m 
evidence  contains  distinct  and  inde- 
pendent propositions,  or  statements 
of  facts,  which  cannot  be  misunder- 
stood if  read  alone,  and  are  in  no 
way  dependent  upon  the  first  letter, 
we  are  of  the  opinion  that  it  is  ad- 
missible without  the  condition  sug- 
gested by  counsel.  The  letter  in 
question  is  of  this  character,  and 
the  court  correctly  ruled  in  adniit- 
ting  it  against  defendant's  objec- 
tion." 

Where  a  reply  letter  has  been  re- 
ceived it  is  not  admissible  merely 
because  of  that  fact,  if  not  otherwise 
relevant  or  necessary  for  a  proper 
understanding  of  the  first  letter. 
Hale  Bros.  v.  Milliken,  5  Cal.  App. 
344,  90  Pac.  365  (applying  Califor- 
nia Code  Civ.  Proc.  §  1854,  which 
authorizes  admission  of  detached 
writings  where  necessary  to  explain 
other  writings). 

34.    New   Hampshire   Tr.    Co.    v. 
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Korsmeyer    P.    &    H.    Co.,    $7    Neb. 
784,  78  N.  W.  303- 

35.  A  telegram  merely  agreeing 
to  transport  freight  is  admissible  as 
evidence  tending  to  show  a  contract 
to  ship  to  a  specific  point,  as  the 
surrounding  circumstances  may  show 
that  this  was  the  intention  of  the 
parties.  Taylor  v.  Steamboat  Rob- 
ert Campbell,  20  Mo.  254. 

Instrument  Insufficient  hy  Itself, 
in  general,  see  supra.  I,  22. 

36.  Ryland  v.  Heney,  130  Cal. 
426,  62  Pac.  616;  Wilkins  z:  Bur- 
ton, 5  Vt.  76. 

The  fact  that  a  telegram  sought  to 
be  used  in  evidence  was  addressed 
to  a  third  person  not  a  party  to  the 
suit  is  immaterial  if  it  is  shown  that 
it  came  into  the  possession  of  the 
party  sought  to  be  charged  thereby, 
and  that  he  recognized  it  by  send- 
ing a  reply.  Eldridge  v.  Hargreaves, 
30  Neb.  638,  46  N.  W.  923. 

37.  Armistead  v.  Brooke,  18  Ark. 
521  ;  Bogliolo  z'.  Scott,  5  IMo.  341. 

In  Armistead  v.  Brooke,  18  Ark. 
521,  where  the  plaintiff  read  in  evi- 
dence two  letters  proved  to  have 
been  in  the  handwriting  of  the  de- 
fendant, although  addressed  to  no 
one  and  containing  matters  in  which 
there  was  a  reasonable  ground  to 
infer  that  they  related  to  the  sub- 
ject matter  of  litigation,  it  was 
held  that  since  the  letters  were  pro- 
duced by  the  plaintiff  and  no  sus- 
picion was  thrown  upon  his  posses- 
sion of  them,  their  introduction  in 
evidence  was  proper. 
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against  them,^^  though  it  may  be  used  as  an  admission  by  the 
writer.^* 

q.  Errors  and  Mistakes.  —  SHght  errors  or  discrepancies  in  let- 
ters will  not  render  them  inadmissible  as  there  is  always  a  proba- 
bility that  evidence  will  be  given  explaining  the  matters.*** 

r.  Best  and  Secondary  Evidence.  —  (l.)  In  General.  — The  gen- 
eral rule  requiring  the  production  of  .a  written  instrument  to  prove 
the  contents  thereof  applies  in  respect  of  a  letter  or  telegram,  and 
accordingly  before  secondary  evidence  thereof  can  be  received  the 
non-production  of  the  original  document  should  be  accounted  for." 
But  where  it  does  not  appear  that  a  message  given  to  a  telegraph 
operator  for  transmission  was  in  writing,  or  was  reduced  to  writing 
when  received,  it  cannot  be  held  that  the  admission  of  parol  evi- 
dence of  the  contents  of  the  message  was  improper.*- 

Non-Production  or  Giving  Notice  is  excused,  as  in  other  cases,  where 
the  letter  or  telegram  is  the  basis  of  the  action.*^ 

As  an  Admission.  —  Where  the  oral  admission  of  the  writer  as  to 


38.  Dance  v.  McBride,  43  Iowa 
624. 

39.  See  supra,  L.  d. 

40.  Knowles  v.  Williams,  62  Ga. 
316  (letter  admissible  though  not  ac- 
curately describing  notes  in  issue)  ; 
Homeyer  v.  New  Jersey  S.  &  W. 
Co.,  20  N.  Y.  Supp.  814  (discrepancy 
in  dates)  ;  Tinsley  v.  Dowell  (Tex. 
Civ.  App.)  24  S.  W.  928  (parol  evi- 
dence admissible  to  correct  descrip- 
tion) ;   Shaw  V.  Davis,  7  Mich.  318. 

41.  Alabama.  —  American  Union 
Tel.  Co.  V.  Daugherty,  89  Ala.  191, 
7  So.  660;  McCormick  v.  Joseph,  83 
Ala.  401,  3  So.  796;  Western  Union 
Tel.  Co.  V.  Way,  83  Ala.  542,  4  So. 

844. 

Illinois.  — Chicago  &  I.  R.  Co.  v. 
Russell,  91  111.  298,  33  Am.  Rep.  54; 
Cairo  &  St.  L.  R.  Co.  v.  Mahoney, 
82  111.  73,  25  Am.  Rep.  299. 

Iowa.  —  Riordan  v.  Guggerty,  74 
Iowa  688,  39  N.  W.  107. 

Kansas.  —  Barons  v.  Brown,  25 
Kan.  410. 

Maryland.  —  Smith  v.  Easton,  54 
Md.  138,  39  Am.  St.  Rep.  355. 

Michigan.  —  People  v.  Hammond, 
132  Mich,  422,  93  N.  W.  1084. 

Minnesota.  —  Magie  v.  Herman,  50 
Minn.  424,  52  N.  W.  909,  36  Am.  St. 
Rep.  660;  Nichols  v.  Howe,  43  Minn. 
181,  45  N.  W.  14- 

Mississippi.  —  Williams  v.  Brickell, 
37  Miss.  682,  75  Am.  Dec.  88. 


Mmown.  —  Lindauer  v.  Meyberg, 
27  Mo.  App.   181. 

North  Carolina.  — Blair  v.  Brown, 
116  N.  C.  631,  21  S.  E.  434- 

South  Carolina.  — Mims  v.  West- 
ern Union  Tel.  Co.,  64  S.  E.  236. 

South  Dakota.  — Distad  v.  Shank- 
lin,  IS  S.  D.  507,  90  N.  W.  151- 

Vermont.  — StatQ  v.  Hopkms,  50 
Vt.  316. 

Wisconsin.  —  Saveland  v.  Green, 
40  Wis.  431. 

And  see  article  "Best  and  Sec- 
ondary Evidence,"  Vol.  II. 

Proof  of  Rule  that  after  six 
months  all  telegraph  messages  are 
destroyed  by  the  company,  and  that 
this  period  has  elapsed,  authorizes 
the  introduction  of  secondary  evi- 
dence. Oregon  S.  S.  Co.  v.  Otis, 
14  Abb'.  Cas.  (N.  Y.)  388;  Western 
Union  Tel.  Co.  v.  Collins,  45  Kan. 
88,  25   Pac.  187,   10  L.  R.  A.  515. 

42.  Terre  Houte  &  I.  R.  Co.  v. 
Stockwell,  118  Ind.  98,  20  N.  E.  650. 

43.  Where  a  letter  is  in  the  pos- 
session of  the  other  party,  secondary 
evidence  of  its  contents  can  only  be 
given  after  reasonable  notice  has 
been  given  such  party  to  produce  it. 
Rheinstein  D.  G.  Co.  v.  McDougall, 
149  N.  C.  252,  62  S.  E.  1085 ;  Reliance 
Lumb.  Co.  V.  Western  Union  Tel. 
Co.,  58  Tex.  394.  44  Am.  Rep.  620, 
disapproving  Western  Union  Tel. 
Co.  V.  Hopkins,  49  Ind.  223. 
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the  contents  of  a  letter  or  telegram  is  sought  to  be  established  it  is 
unnecessary  to  produce  the  instrument  itself.** 

(2.)  Which  Is  Ori^nal  Telegram.— (A.)  In  General.  —  In  the  case 
of  telegrams,  the  original,  where  the  person  to  whom  it  is  sent 
takes  the  risk  of  its  transmission,  or  is  the  employer  of  the  tele- 
graph company,  is  the  message  delivered  to  the  operator  for  trans- 
mission;  but  where  the  person  sending  the  message  takes  the 
initiative,  so  that  the  telegraph  company  is  to  be  regarded  as  his 
agent,  the  original  is  the  transcribed  message  actually  delivered.*^ 

(B.)  As  Between  Sender  and  Telegraph  Company.  —  Where  the  con- 
troversy is  one  between  a  telegraph  company  and  a  customer,  the 
message  sent  to  the  office  to  be  transmitted  in  reply  to  one  received 
is  the  original,  and  not  the  message  received  at  the  place  to  which 
it  is  transmitted.  The  latter  must  be  considered  as  a  copy,  and 
carries  with  it  none  of  the  qualities  of  primary  evidence.**' 


44.  Purinton  v.  Purinton,  lOl 
Me.  250,  63  Atl.  925. 

The  admission  of  the  alleged 
writer  of  a  telegram  that  he  did  send 
it,  and  of  its  contents,  is  competent 
to  establish  the  same  without  proof 
of  the  loss  or  destruction  of  the  orig- 
inal. Williams  v.  Brickell,  37  Miss. 
682,  75  Am.  Dec.  88. 

45.  G^'org/a.— Western  Union 
Tel.  Co.  V.  Shotter,  71  Ga.  760. 

Illinois.  — MorgSiVi  v.  People,  59 
111.  58;  Annheuser-Busch  Brew.  Assn. 
V.  Hutmacher,  127  111.  652,  21  N.  E. 
626,  4  L.  R.  A.  575;  Mattison  v. 
Noyes,  25  111.  59i- 

Massachusetts.  —  Nickerson  v. 
Spindell,  164  Mass.  25,  41  N.  E.  105. 

Minnesoia.  —  Wilson  v.  Minnea- 
polis &  N.  W.  R.  Co.,  31  Minn.  481, 
18  N.  W.  291. 

New  York.  —  Dunning  v.  Roberts, 
35  Barb.  463.  . 

South  Dakota.  — \Yes,tevn  Twme 
Co.  V.  Wright,  11  S.  D.  521,  78  N. 
W  942.  And  see  article  "  Copies," 
Vol.   III. 

Vermont.  —  Durkee  v.  Vermont 
Cent.  R.  Co.,  29  Vt.  127. 

Wisconsin.  —  Saveland  v.  Green, 
40  Wis.  431. 

Where  one  for  his  own  purposes 
commences  a  correspondence  with 
another  by  telegraph,  he  makes  the 
telegraph  company  his  agent  for  the 
transmission  and  delivery  of  his 
communication,  and  the  transcribed 
message  actually  delivered  is  prim- 
ary   evidence.      Wilson    v.    Minnea- 
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polis,  etc.  R.  Co.,  31  Minn.  481,  18 
N.  W.  291;  Magie  v.  Herm.an,  50 
Minn.  424,  52  N.  W.  909,  36  Am. 
St.  Rep.  660. 

Reply  Telegrams —  A  telegraphic 
message  to  be  transmitted  in  reply 
to  one  received,  is  the  original,  and 
not  the  message  received  at  the 
place  to  which  it  is  transmitted.  The 
latter  must  be  considered  as  a  copy 
and  carries  with  it  none  of  the  qual- 
ities of  primary  evidence.  Ordinar- 
ily the  usual  coarse  is  to  show  the 
delivery  of  the  original  message  of 
the  party,  sought  to  be  charged,  at 
the  office  from  which  it  is  to  be  tele- 
graphed, and  then  shov/  that  it  was 
transmitted  and  delivered  at  the 
place  of  its  destination.  But  even 
where  the  original  is  produced  its 
authenticity  must  be  established. 
Smith  V.  Easton,  54  Md.  138,  39 
Am.  Rep.  355. 

46.  Smith  v.  Easton,  54  Md.  138, 
39  Am.  Rep.  355. 

In  an  action  against  a  telegraph 
company  for  damages  for  default  in 
the  transmission  and  delivery  of  a 
telegram,  the  original  telegram  de- 
livered to  the  operator  for  trans- 
mission is  the  primary  evidence  and 
should  be  produced  or  its  absence 
properly  accounted  for  before  _  sec- 
ondary evidence  can  be  admitted. 
Western  Union  Tel.  Co.  v.  Hopkins, 
49  Ind.  223. 

To  the  effect  that  in  an  action  by 
the  sender  of  a  message  the  original 
message    delivered    by    him    to    the 
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(C.)  Contracts  Effected  by  Means  of  Telegrams.  —  There  is  a  class 
of  cases  in  which  contracts  have  been  made  by  telegrams,  where 
for  the  purpose  of  showing  what  the  contract  is,  the  message  which 
was  delivered  to  the  person  addressed  and  the  answer  of  acceptance 
as   delivered  by  him   for  transmission   have  been   considered    the 

originals.'*'^ 

M.  Postmarks.  —  In  civil  cases  the  postmark  on  a  letter  is  ad- 
missible and  is  sufficient  prima  facie  evidence  of  the  time  and  place 
of  mailing.** 


company  for  transmission  is  the  orig- 
inal and  best  evidence  of  its  con- 
tents, see  Western  Union  Tel.  Co. 
V.  Lindley,  89  Ga.  484,  15  S.  E.  636, 
holding,  however,  that  the  introduc- 
tion by  the  plaintiff  of  secondary 
evidence  of  the  contents  of  the  mes- 
sage without  accounting  for  the  non- 
production  of  the  original  was  not 
error  in  that  particular  case  be- 
cause the  defendant  failed  to  ob- 
ject; and  that  it  made  no  difference 
that  the  defendant  was  not  present 
nor  represented  by  counsel  at  trial, 
the  case  being  in  default. 

In  an  action  by  the  addressee  of  a 
telegraph  message  for  the  statutory 
penalty  for  failure  to  deliver  with 
due  diligence,  the  message  delivered 
to  the  plaintiff  is  admissible  as  orig- 
inal evidence  on  his  behalf,  and  the 
original  message  delivered  to  the 
company  for  transmission  need  not 
be  called  for  or  produced.  Conyers 
V.  Postal  Tel.  Cable  Co.,  92  Ga.  619, 
19  S.  E.  253,  44  Am.  St.  Rep.  100. 
See  also  Western  Union  Tel.  Co.  v. 
Bates,  93  Ga.  352,  20  S.  E.  639,  and 
Western  Union  Tel.  Co.  v.  Blance, 
94  Ga.  431,  19  S.  E.  255. 

In  Western  Union  Tel.  Co.  v. 
Hines,  94  Ga.  430.  20  S.  E.  349-  an 
action  by  the  addressee  of  a  mes- 
sage to  recover  special  damages,  the 
case  being  one  in  which  the  contents 
of  the  message  sent  were  material, 
it  was  held  that  the  loss_  by  the 
plaintiff  of  the  message  received  was 
not  sufficient  foundation  for  the  in- 
troduction of  evidence  of  its  con- 
tents, without  accounting,  by  notice 
to  produce  or  otherwise,  for  the 
non-production  of  the  telegram  writ- 
ten and  delivered  to  the  company  by 
the   sender  for  transmission. 

47.  Dunning  v.  Roberts.  35  Barb. 
(N.   Y.)   463;   Trevor  v.  Wood,  36 


N.  Y.  307,  gz  Am.  Dec.  511;  Ayer 
V.  Western  Union  Tel.  Co.,  79  Me. 
493,  I  Am.  St.  Rep.  333 ;  Saveland  v. 
Green,  40  Wis.  431 ;  Durkee  v.  Ver- 
mont Cent.  Co.,  29  Vt.  127,  in  which 
the  court  said :  "  In  regard  to  the 
particular  end  of  the  line  where  in- 
quiry is  first  to  be  made,  it  depends 
upon  which  party  is  responsible  for 
the  transmission  across  the  line,  or 
in  other  words,  whose  agent  the  tele- 
graph company  is.  The  first  com- 
munication in  the  transaction  if  it 
is  all  negotiated  across  the  wires 
will  only  be  effective  in  the  form 
in  which  it  reaches  its  destination. 
In  such  case  inquiry  should  be  made 
for  the  dispatch  delivered.  In  de- 
fault of  that,  its  contents  may  be 
shown  by  the  next  best  proof." 

48.     Burgess  v.  Clark,  3  Ind.  250. 

The  postmark  on  the  envelope  in 
which  a  deposition  was  received 
may  be  resorted  to  to  furnish  evi- 
dence that  the  deposition  was  taken 
at  that  place.  McKinney  v.  Wilson, 
133  Mass.  131. 

There  is  no  presumption  that  a 
drop  letter  was  deposited  in  the  post- 
office  on  the  day  of  the  date  of  its 
postmark.  Shelburne  Falls  Nat. 
Bank  v.  Townsley,  102  Mass.  177,  3 
Am.  Rep.  445. 

The  postoffice  stamp  or  postmark 
upon  a  letter  is  prima  facie  evidence 
that  it  was  mailed,  even  though 
there  is  testimony  that  other  post- 
masters have  on  occasions,  in  aid  of 
justice,  furnished  numerous  empty 
envelopes  bearing  stamps  of  their 
postoffices  which  have  never  been 
through  the  mail ;  such  evidence  does 
not  show  a  deviation  from  the  regu- 
lar course  of  business  sufficient^  to 
overcome  the  presumption.  United 
States  V.  Noelke,  i  Fed.  426. 
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N.  Private  Memoranda.  —  a.  In  General.  —  The  private  mem- 
oranda of  a  person  are  inadmissible  as  independent  evidence  of  the 
facts  recorded,*^  where  their  execution  has  not  been  authorized  by 
the  party  against  whom  they  are  to  be  used,  nor  their  accuracy 
acknowledged.^** 

b.  Memoranda  Used  in  Refreshing  Memory.  —  (1.)  In  Behalf  of 
Offering  Party.  —  The  memoranda  used  by  a  witness  to  refresh  his 
memory"  are  inadmissible  as  independent  evidence^^  of  the  facts 


49.  California.  —  In  re  Flint's 
Estate,  100  Cal.  391,  34  Pac.  863 
(nurse's  memoranda  as  to  what  oc- 
curred at  testator's  sick  bed  in  rela- 
tion to  the  execution  of  his  will)  ; 
People  V.  Elyea,  14  Cal.  144. 

Neiv  yor)fe.  —  Crouch  v.  Parker, 
56  N.  Y.  597;  Judd  V.  Cushing,  50 
Hun  181,  2  N.  Y.  Supp.  836. 

Pennsylvania.  —  Franklin  F.  Ins. 
Co.  V.  Updegraff,  43  Pa.  St.  350. 

South  Dakota.  — See  .Fallon  v. 
Rapid  City,  17  S.  D.  570,  97  N.  W. 
1009. 

Vermont.  —  Pingree  v.  Johnson, 
69  Vt.  225,  39  Atl.  202;  Godding  v. 
Orcutt,  44  Vt.   54. 

Under  a  statute  authorizing  the 
admission  of  any  writing  to  explain 
a  detached  writing,  private  memo- 
randa are  admissible.  Sturgis  v. 
Baker,  39  Or.  541,  65   Pac.  810. 

Ex  Parte  Affidavit  as  proof  of 
execution  of  an  agreement  as  to 
time  of  bringing  suit  and  waiver  of 
service  is  insufficient  under  Alabama 
Code  1896,  §  1792,  providing  that 
testimony  must  be  given  in  open 
court  under  oath  of  witness.  Durr  v. 
Hanover  Nat.  Bank,  148  Ala.  363, 
42  So.  599. 

50.  Germania  F.  Ins.  Co.  v. 
Stone,  21  Fla.  555;  Henderson  v. 
Miller,  36  111.  App.  232;  Watson  v. 
Yates,  10  Mart.  O.  S.   (La.)  687. 

Memoranda  Compared  by  Parties 
and  agreed  to  be  correct,  are  admis- 
sible. Meyer  v.  Reichart,  112  Mass. 
108. 

51.  Instruments  That  May  Be 
Used  as  Memoranda,  see  article 
"  Refreshing  Memory,"  Vol.  XI. 

Need  Not  Be  Admissible  as  Inde- 
pendent Evidence  to  be  used  to  re- 
fresh the  memory  of  the  witness. 
Webster  v.  Clark,  30  N.  H.  245; 
White  V.  Tucker,  9  Iowa  100. 

52.  Alabama.  —  Acklen's    Exr.   v. 
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Hickman,  63  Ala.  494,  35  Am.  Rep. 
54.  See  Atlanta  &  B.  Air  L.  R.  v. 
Brown,  48  So.  73. 

Arkansas.  —  Moore  v.  Lumber  Co., 
82  Ark.  485,  102  S.  W.  385- 

California.  —  Baum  v.  Reay,  96 
Cal.  462,  29  Pac.  117,  31  Pac.  561. 

Connecticut.  —  Erie  Preserving  Co. 
V.  Miller,  52  Conn.  444,  52  Am.  Rep. 
607;  Curtis  V.  Bradley,  65  Conn.  99, 
31  Atl.  591,  48  Am.  St.  Rep.  177. 
28  L.  R.  A.  143 ;  Palmer  v.  Hartford 
Dredg.  Co.,  73  Conn.  182,  47  Atl.  125. 
District  of  Columbia.  —  Laas  v. 
Scott,  26  App.  Cas.  354- 

///mow. —  Kent  v.  Mason,  i  111. 
App.  466;  Cairns  v.  Hunt,  78  111. 
App.  420;  Illinois  Cent.  R.  Co.  v. 
Seitz,  105  111.  App.  89. 

/>tc//aHa.  —  Elmore  v.  Overton,  104 
Ind.  548,  4  N.  E.  197,  54  Am.  Rep. 
343. 

Kentucky. —  'Wihon  v.  Com.,  21 
Ky.  L.  Rep.  1333,  54  S.  W.  946; 
Western  Assur.  Co.  v.  Ray,  105  Ky. 
523,  49  S.  W.  326. 

Massachusetts.  —  Holden  v.  Pru- 
dential Ins.  Co.,  191  Mass.  153,  77 
N.  E.  309. 

Montana.  —  Kipp  v.  Silverman,  25 
Mont.  296,  64  Pac.   884. 

New  Hampshire.  —  Watts  v.  Saw- 
yer, 55  N.  H.  38. 

New  Jersey.  —  Diament  v.  Colloty, 
66  N.  J.  E.  295,  49  Atl.  445,  808. 

New  York.  — Driggs  v.  Smith,  4 
Jones  &  S.  (36  N.  Y.  Super.)  283; 
Howard  v.  McDonough,  77  N.  Y. 
592;  Butler  V.  Benson,  i  Barb.  526. 
Oregon.  —  Friendly  v.  Lee,  20  Or. 
202,  25  Pac.  396;  Susewind  v.  Lever, 
37  Or.  365,  61   Pac.  644. 

South  Carolina.  — Hicks  v.  South- 
ern R.  Co.,  63  S.  C.  559,  41  S.  E. 
753. 

Texas.  — Tohler  v.  Austin  (Tex. 
Civ.  App.),  71  S.  W.  467. 


WRITTEN  INSTRUMENTS. 


725 


recited  in  them,  or  in  corroboration  of  the  testimony  of  the  v/itness.^^ 

(2.)  In  Behalf  of  Opponent.  —  But  when  the  instrument  has  been 
used  by  the  witness  and  he  testifies  after  perusing  it,  the  opponent 
of  the  party  using  it  may  cross-examine  the  witness  in  regard  to  it, 
and  it  may  go  to  the  jury  at  least  for  the  purpose  of  showing  that 
it  could  not  properly  refresh  the  memory  of  the  witness.^* 

c.  As  Evidence  of  Past  Recollection. —  (1.)  In  General.  —  A  pri- 
vate memorandum  is  admissible  as  evidence  of  the  recollection  a 
witness  had  at  the  time  when  the  memorandum  was  made  and  when 
the  events  recorded  were  fresh  in  his  mind,  in  connection  with  the 
testimony  of  the  witness,  if  it  is  shown  that  at  the  time  it  was 
made  he  knew  its  contents  and  knew  them  to  be  true."*^ 


Virginia.  —  Fant  v.  Miller,  17 
Gratt.  187,  224. 

West  Virginia.  —  State  v.  Legg, 
59  W.  Va.  315,  53  S.  E.  545- 

Compare  Skeels  v.  Starrett,  57 
Mich.  350,  24  N.  W.  98;  Bates  v. 
Preble,  151  U.  S.  149. 

Paper  Itself  Admissible  is  not 
rendered  inadmissible  by  use  to  re- 
fresh memory  of  a  witness.  Raynor 
V.  Norton,  31  Mich.  21b.  And  see 
Black  V.  Pate,  130  Ala.  514,  30  So. 

434- 

53.  Field  v.  Thompson,  119  Mass. 
151 ;  Jones  v.  State,  147  Ala.  701, 
41  So.  299.  But  see  Selover  v.  Rex- 
ford,  52  Pa.  Ct.  308;  Alabama  &  V. 
R.  Co.  V.  Fried,  81  Miss.  314,  33  So. 
74;  Logan  V.  Freerks,  14  N.  D.  127, 
103  N.  W.  426;  Pingree  v.  Johnson, 
69  Vt.  225,  39  Atl.  202. 

54.  Acklen's  Exr.  v.  Hickman,  63 
Ala.  494,  35  Am.  Rep.  54;  Smith  v. 
Jackson,  113  Mich.  511,  71  N.  W. 
843 ;  Logan  v.  Freerks,  14  N.  D.  127, 
103   N.   W.   426. 

55.  United  States.  —  Dunlap  v. 
Hopkins,  95  Fed.  231,  37  C.  C.  A. 
52. 

Alabama.  —  Alabama  G.  S.  R.  Co. 
V.  Clark,  145  Ala.  459,  39  So.  816; 
Bondurant  v.  Bank,  7  Ala.  830; 
Mims  V.  Sturdevant.  36  Ala.  636; 
Acklen's  Exr.  v.  Hickman,  63  Ala. 
494.  35  Am  Rep.  54;  Jaques  v.  Hor- 
ton,  76  Ala.  238;  Anderson  v.  Eng- 
lish,  121   Ala.  272,  25  So.  748. 

Arkansas.  —  St.  Louis  S.  W.  R. 
Co.  V.  White  S.  M.  Co.,  78  Ark.  i, 
93  S.  W.  58;  Woodruff  V.  State,  61 
Ark.  157,  32  S.  W.  102;  Phoenix 
Ins.  Co.  V.  Public  Parks  Co.,  63 
Ark.  187,  37  S.  W.  959. 


California.  —  Burbank  v.  Dennis, 
loi  Cal.  90,  35  Pac.  444;  People  v. 
Ammerman,  118  Cal.  23,  50  Pac.  15. 

Connecticut.  —  New  Haven  Co. 
Bank  v.  Mitchell,  15  Conn.  206,  224; 
Curtis  V.  Bradley,  65  Conn.  99,  31 
Atl.  591,  48  Am.  St.  Rep.  177,  28  L. 
R.   A.   143- 

Delaware.  —  Redden  v.  Spruance, 
4  Har.  265. 

Florida.  —  Spann  v.  Baltzell,  i 
Fla.   338. 

Georgia.  —  Akins  v.  Georgia  R. 
&  Bkg.  Co.,  Ill  Ga.  815,  35  S.  E. 
671. 

Illinois.  —  Wolcott    v.    Heath,    78 

111.    433- 

Indiana.  —  Johnson  v.  Culver,  116 
Ind.  278,  19  N.  E.  129;  Bass  v. 
State,  136  Ind.  165,  36  N.  E.  124; 
Higgins  V.  State,  157  Ind.  57,  60  N. 
E.   685. 

lozva.  —  O'Brien  v.  Stambach,  loi 
Iowa  40,  69  N.  W.  II33>  63  Am.  St. 
Rep.  368;  State  v.  Smith,  99  Iowa 
26,  68  N.  W.  428,  61  Am.  St.  Rep. 
219;  State  V.  McGruder,  125  Iowa 
741,    loi   N.   W.  646- 

Kansas.  —  Solomon  R.  Co.  v. 
Jones,  34  Kan.  443,  8  Pac.  730; 
Wright  V.  Wright,  58  Kan.  525,  50 
Pac.  444;  Garden  City  v.  Heller,  61 
Kan.   764,   60   Pac.    1060. 

Louisiana.  —  Bullard  v.  Wilson,  5 
Mart.    (N.    S.)    196. 

Maryland.  —  Lewis  v.  Kramer,  3 
Md.  265,  287;  Martin  v.  Good,  14 
Md.  398,  74  Am.  Dec.  545;  Owens 
V.  State,  67  Md.  307,   10  Atl.  210. 

Massachusetts.  —  Briggs  v.  Raf- 
ferty,  14  Gray  525;  Shove  v.  Wiley, 
18  Pick.  558. 

Michigan.  —  Crane    Lumb.    Co.   v. 
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(2.)  Absence  of  Recollection.  —  It  must  appear,  however,  that  the 


Bellows,  Ii6  Mich.  304,  74  N.  W. 
481 ;  Mason  v.  Phelps,  48  Mich.  126, 

11  N.  W.  413,  837;  Raynor  v.  Nor- 
ton, 31  Mich.  210;  Lucker  v.  Liske, 
III   Mich.  683,  70  N.  W.  421. 

Mississi(jpi.  —  Alabama  &  V.  R. 
Co.  V.  Sol  Fried,  81  Miss.  314,  33 
So.  74;  New  Orleans,  etc.  R.  Co. 
V.  Echols,  54  ]Miss.  264. 

Missouri.  —  Mathias  v.  O'Neill,  94 
Mo.  520,  6  S.  W.  253. 

Nebraska.  —  Johnson  v.  Spauld- 
ing,  95  N.  W.  808;  Davis  v.  State, 
51   Neb.  301,  70  N.   W.  984. 

Nevada.  —  McCausland  v.  Ralstoij, 

12  Nev.  195,  217,  28  Am.  Rep.  781. 
New  Hampshire.  —  Tuttle  v.  Rob- 
inson, 33  N.  H.  104;  Kelsea  v. 
Fletcher,  48  N.  H.  282;  Haven  v. 
Wendell,  11  N.  H.  ii!2;  State  v. 
Shinborn,  46  N.   H.  497. 

New  York.  —  Mayor  v.  Second 
Ave.  R.  Co.,  102  N.  Y.  572,  7  N.  E. 
905,  55  Am.  Rep.  839;  Kennedy  v. 
Oswego  &  S.  R.  Co.,  67  Barb.  169; 
Russell  V.  Hudson  River  Co.,  17  N. 
Y.  134;  Guy  V.  Mead,  22  N.  Y.  465; 
National  Ulster  Co.  Bank  v.  Mad- 
den, 114  N.  Y.  280,  21  N.  E.  408, 
II  Am.  St.  Rep.  633;  Halsey  v. 
Sinsebaugh,  15  N.  Y.  485;  Shear  v. 
Van  Dyke,  10  Hun  528;  Merrell  v. 
Ithaca  &  O.  R.  Co.,  16  Wend.  586, 
30  Am.  Dec.  130;  Bank  of  Monroe 
V.  Culver,  2  Hill  531. 

North  Carolina.  —  Southern  L.  & 
T.  Co.  V.  Benbow,  131  N.  C.  413. 
42  S.  E.  896  (but  see  contrary  hold- 
ing in  same  case  on  rehearing,  135 
N.  C.  303,  47  S.  E.  435)  ;  Bank  v. 
Fidelity  &  Dep.  Co.,  128  N.  C.  366, 
38  S.  E.  908,  83  Am.  St.  Rep.  682; 
Bryan  v.  Moring,  94  N.  C.  687. 

0/ito.  — Moots  V.  State,  21  Ohio 
St.  653. 

Oklahoma.  —  First  Nat.  Bank  v. 
Yeoman,   14  Okla.  626,  78  Pac.  388. 

Oregon.  —  Susewind  v.  Lever,  37 
Or.  365,  61  Pac.  644. 

Pennsylvania.  —  Clark  v.  Union 
Tract  Co.,  210  Pa.  St.  636,  60  Atl. 
302.  See  First  Nat.  Bank  v.  First 
Nat.  Bank,  114  Pa.  St.  i,  6  Atl. 
366;  Long  V.  Regen,  119  Pa.  St. 
403,   13  Atl.  442. 

South  Carolina.  —  Bank  v.  Zorn, 
14  S.  C.  444,  37  Am.  Rep.  733;  State 
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V.  Rawle,  2  Nott  &  McC.  331 ; 
Pearson  v.  Wightman,  i  Mills  Const. 
336,   12  Am.   Dec.  636. 

South  Dakota.  — Mt  Terry  M. 
Co.  V.  White,  10  S.  D.  620,  74  N. 
W.  1060. 

Tennessee.  —  Rogers  v.  Burton,  7 
Tenn.  108. 

Texas.  —  Underwood  v.  Parrott, 
2  Tex.  168;  International  &  G.  N. 
R.  Co.  V.  Startz,  42  Tex.  Civ.  App. 
85,  94  S.  W.  207 ;  Davie  v.  Terrill, 
63  Tex.   105. 

Vermont.  —  Lapham  v.  Kelly,  35 
Vt.  195;  Davis  V.  Field.  56  Vt.  426; 
Williams  v.  Wager,  64  Vt.  326,  24 
Atl.   765. 

Washington.  —  State  v.  Douette, 
31    Wash.   6,   71    Pac.    556. 

Wisconsin.  —  Bourda  v.  Jones, 
no  Wis.  52,  85  N.  W.  671;  Man- 
ning V.  School  Dist.,  124  Wis.  G4, 
102  N.  W.  356. 

Compare  the  following  cases: 

United  States.  —  Grunbcrg  v. 
United  States,  145  Fed.  81,  76  C.  C. 
A.  51 ;  Bates  v.  Preble,  151  U.  S. 
149. 

Alabama.  —  Baird  Lumb.  Co.  v. 
Devlin,    124  Ala.   245,  27   So.  425. 

California.  —  People  v.  Elyea,  14 
Cal.   144. 

Indiana.  —  Southern  R.  Co.  v. 
State,   165  Ind.  613,  75  N.  E.  272. 

Kentucky.  —  Calvert  v.  Fitzgerald, 
Litt.  Sel.  Cas.  388. 

Minnesota.  —  Hoffman  v.  R.  Co., 
40  Minn.  60,  41  N.  W.  301. 

Nebraska.  —  Lipscomb  v.  Lyon, 
19  Neb.  511,  27  N.  W.  731. 

North  Carolina.  —  Trust  Co.  v. 
Benbow,-  135  N.  C.  303,  47  S.  E. 
435  (absence  of  chance  to  cross-ex- 
amine considered  very  important)  ; 
Kello  V.  Maget,  18  N.  C.  (i  Dev. 
&  B.  L.)   414- 

West  Virginia.  —  Vinal  v.  Gilman, 
21  W.  Va.  301,  309,  45  Am.  Rep. 
562. 

"  A  memorandum  made  contem- 
poraneous with  the  facts  to  which 
it  relates  is  admissible  as  auxiliary 
to  the  oral  testimony  where  it  ap- 
pears that  the  witness  is  unable, 
with  the  aid  of  the  memorandum, 
to  speak  from  memory  of  the  facts." 
Flood  V.  Mitchell,  68  N.  Y.  507. 


WRITTEN  INSTRUMENTS. 


727 


witness  has  no  memory  of  the  facts  before  such  a  memorandum  will 
be  admitted.^® 

(3.)  Time  of  Making.  —  The  record  or  memorandum  must  have 
been  made  at  or  about  the  time  the  event  recorded  occurred,^^  when 
the  events  recorded  were  fairly  fresh  in  the  mind  of  the  witness."'"'® 

(4.)  Person    Making.  —  The    memorandum    need    not    have    been 


In  Massachusetts  the  admissibility 
of  instruments  as  to  which  the  wit- 
ness has  a  past  recollection  only  is 
apparently  limited  to  instruments  in 
which  entries  were  made  in  the 
regular  course  of  business.  Costello 
V.  Crowell,  133  Mass.  352;  Com.  v. 
Clancy.  154  i\Iass.  128,  27  N.  E. 
looi ;  Holden  v.  Prudential  Ins.  Co., 
191  Mass.  153,  77  N.  E.  309;  Dugan 
V.  Mahoney,  11  Allen  572.  But  see 
Cobb  V.  Boston,  109  Mass.  438. 

56.  United  States.  —  Vicksburg 
&  M.  R.  Co.  V.  O'Brien,  119  U.  S. 

99- 

Alabama.  —  Nashville,  etc.  R.  Co. 
V.  Parker,  123  Ala.  683,  27  So.  323; 
Jaques  v.  Horton,  76  Ala.  238. 

Arkansas.  —  Phoenix  Ins.  Co.  v. 
Public  Parks  Co.,  63  Ark.  187,  2>7 
S.  W.  959- 

Kansas.  —  State  v.  Baldwin,  36 
Kan.  I,  12  Pac.  318. 

Louisiana.  —  State  v.  Menard,  no 
La.   1C98,  35   So.  360. 

Michigan.  —  Weaver  v.  Bromley, 
65   Mich.   212,  31    N.   W.   839. 

Minnesota.  —  Stahl  v.  Duluth,  71 
Minn.  341,  74  N.  W.  143  (but  com- 
pare Chute  V.  State,  19  Minn.  271); 
Howe  V.  Cochran,  47  Minn.  403,  50 
N.  W.  368;  National  Bank  of  Com. 
V.  Meader,  40  Minn.  325,  41  N.  W. 
1043. 

New  Hampshire.  —  KeUeav. 
Fletcher,  48  N.  H.  282;  Watts  v. 
Sawyer,  55  N.  H.  38. 

Nezv  York.  —  Kennedy  v.  Oswego 
&  S.  R.  Co.,  67  Barb.  169;  Collins 
V.  Rockwood,  64  How.  Pr.  57 ; 
Cunningham  v.  Massena  Spr.  R.  Co. 
63  Hun  439,  18  N.  Y.  Supp.  600; 
Cunard  v.  Manhattan  R.  Co.,  i  Misc. 
151,  20  N.  Y.  Supp.  724;  Voisin  v. 
Commercial  Mut.  Ins.  Co.,  67  Hun 
36s.  22  N.  Y.  Supp.  348 ;  Rosenberg 
?•.  ■  Klein,  43  Misc.  652.  88  N.  Y. 
Supp.  134;  Culljnan  v.  Moncrief,  90 
App.  Div.  538,  85  N.  Y.  Supp.  745; 
National  Ulster  Co.  Bank  v.  Mad- 
den,   114  N.   Y.  280,   21    N.   E.  408, 


II  Am.  St.  Rep.  633;  People  v.  Mc- 
Laughlin, 150  N.  Y.  365,  44  N.  E. 
1017;  Glins  V.  Wormser,  83  App. 
Div.  505,  82  N.  Y.  Supp.  441. 

Oregon.  —  Friendly  v.  Lee,  20  Or. 
202,  25  Pac.  396. 

Wisconsin.  —  Coxe  Bros.  &  Co.  v. 
Milbrath,    no  Wis.   499.   86   N.   W. 

174- 

57.  United  States.  —  Maxwells 
Exrs.   V.   Wilkinson,    113  U.    S.  656. 

Alabama.  —  Acklen's  Exr.  v. 
Hickman,  63  Ala.  494,  35  Am.  Rep. 
54. 

Arkansas.  —  St.  Louis,  S.  W.  R. 
Co.  V.  White  S.  M.  Co.,  78  Ark.  i, 
93  S.  W.  58. 

Georgia.  —  Williams    v.    Kelsey,   6 

Ga.  365.  374- 

////«o/.y.  —  Chicago  R.  Co.  v.  Ad- 
ler,  56  111.  344- 

Louisinana.  —  Bullard  v.  Wilson, 
5  Mart.   (N.   S.)    196. 

Maryland.  —  Green  v.  Caulk,  16 
Md.   556. 

Mississippi.  —  New  Orleans,  etc.  R. 
Co.    V.    Echols,    54    Miss.    264. 

New  Hampshire.  —  Seavy  v.  Dear- 
born, 19  N.  H.  351;  Webster  v. 
Clark,  30  N.  H.  245. 

Nezv  Forfe.  —  Merrill  v.  Ithaca  & 
O.  R.  Co.,  16  Wend.  586,  595,  30 
Am.  Dec.   130. 

South  Carolina.  —  Bank  v  Zorn, 
14  S.  C.  444,  37  Am.   Rep.  733- 

Vermont.  —  Davis  v.  Field,  56  Vt. 

426. 
Examples  of  Excluded  Memoranda. 

Spring  Garden  Mut.  Ins.  Co.  v. 
Evans,  15  Md.  54,  74  Am.  Dec.  555 
(made  five  months  after  transac- 
tion) ;  Watson  v.  Walker,  23  N.  H. 
471.  496  (three  years)  ;  Ballard  v. 
Ballard,  5  Rich.  (S.  C.)  (two 
weeks). 

Unknown  Time  memoranda  will 
be  rejected.     Bates  v.  Preble,  151  U. 

S.    149- 

58.  Chamberlin  v.  Ossipee,  60  N. 
H.  212;  Lawson  v.  Glass,  6  Colo. 
134;    Paige   V.   Carter,  64  Cal.  489; 
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made  by  the  witness  who  guarantees  its  truth  and  in  connection 
with  whose  testimony  it  is  admitted.^^ 

(5.)  Purpose  of  Making.  —  It  would  seem  from  some  cases  that 
such  a  memorandum  was  inadmissible  unless  made  for  the  very 
purpose  of  preserving  the  facts  recorded.**" 

(6.)  Accuracy  of  Memorandum.  —  (A.)  In  General.' — Before  such 
a  memorandum  is  admissible  the  witness  must  testify  to  its  ac- 
curacy either  by  testifying  to  a  distinct  remembrance  that  when  he 
made  or  saw  the  memorandum  it  was  correct,^^  or  that  he  is  cer- 
tain of  its  accuracy  from  the  fact  that  it  was  his  habit  or  custom 
to  make  memoranda  in  the  manner  in  which  the  one  in  question 
was  made,**^  or  that  from  some  particular  circumstance  he  is  willing 
to  guarantee  its  accuracy.*^^ 

(B.)  Personal  Knowledge.  —  It  follows  from  the  rule  as  just  stated 
that  it  is  only  where  the  witness  had  personal  knowledge  of  the 
accuracy  of  the  memorandum  that  it  is  admissible.®* 


Murray  v.  Dickens,  149  Ala.  240, 
42  So.  1031 ;  Volusia  Bank  v.  Bige- 
low,  45   Fla.  638,  33   So.   704. 

59.  Alabama.  —  Acklen's  Exr.  v. 
Hickman,  63  Ala.  494,  35  Am.  Rep. 
54;  Anderson  v.  English,  121  Ala. 
272,  25  So.  748. 

Arkansas.  —  St.  Louis  S.  W.  R. 
Co.  V.  White  S.  M.  Co.,  78  Ark. 
I,  93. S.   W.  58. 

California.  —  McGowan  v.  Mc- 
Donald, III  Cal.  57,  43  Pac.  418,  52 
Am.  St.  Rep.  149;  People  v.  Brown, 
3  Cal.  App.   178.  84  Pac.  670. 

Connecticut.  —  Curtis  v.  Bradley, 
65  Conn.  99,  31  Atl.  591,  48  Am.  St. 
Rep.  177,  28  L.  R.  A.  143;  Wood  v. 
Holah,  79  Conn.  215,  64  Atl.  220. 

Maine.  —  Chamberlain  v.  Sands, 
27   Me.  458. 

Maryland.  —  Green  v.  Caulk,  16 
Md.  556,  573;  Owens  v.  State,  67 
Md.  307,  10  Atl.  210. 

Nebraska.  —  Kearney  v.  Theman- 
son.  48  Neb.  74,  66  N.  W.  996. 

New  York.  —  McCarthy  v.  Mean- 
ey.  183  N.  Y.  190,  76  N.  E.  36;  Mer- 
rill V.  Ithaca  &  O.  R.  Co.,  16  Wend. 
586.  595.  30  Am.  Dec.  130;  Clark  v. 
National  Shoe  Co.,  32  App.  Div.  316, 
52  N.  Y.  Supp.  1064,  affirmed,  164 
N.  Y.  498,  S8  N.  E.  659- 

Oregon.  —  Oyler  v.  Dautoff,  36 
Or.  357,  59  Pac.  474. 

Vermont.  —  Davis  v.  Field,  56  Vt. 
426. 

Wisconsin.  —  Bounda  v.  Jones, 
no  Wis.  52,  85  N.   W,  671, 

YpI.  xiy 


60.  Trust  Co.  V.  Benbow,  135  N. 
C.  303,  47  S.  E.  435.  And  see  New 
Orleans,  etc.  R.  Co.  v.  Echols,  54 
Miss.    264. 

61.  Diamond  Glue  Co.  v.  Wietzy- 
chowski,  227  111.  338,  81  N.  E.  392; 
Acklen's  Exr.  v.  Hickman,  63  Ala. 
494,  35  Am.  Rep.  54;  Louisville  & 
N.  R.  Co.  V.  Cassibry,  109  Ala.  697, 
19  So.  900;  Misner'z;.  Darling,  44 
Mich.  438,  7  N.  W.  77;  Titus  v. 
Gunn,  69  N.  J.  L.  410,  55  Atl.  735; 
Russell  V.  Hudson  River  R,  Co.,  17 
N.    Y.    134- 

62.  Acklen's  Exr.  v.  Hickman, 
63  Ala.  494,  35  Am.  Rep.  54;  Han- 
cock V.  Kelly,  81  Ala.  368,  2  So. 
281 ;  Williams  v.  Kelsey,  6  Ga.  365, 
374;  Leonard  v.  Mixon,  96  Ga. 
239,  23  S.  E.  80,  51  Am.  St.  Rep. 
134;  St.  Louis  S.  W.  R.  Co.  V. 
White  S.  M.  Co.,  78  Ark.  i,  93  S. 
W.  58.  But  see  Pocock  v.  Hen- 
dricks, 8  Gill  &  J.   (Md.)  421. 

Recognition  of  Handwriting  suffi- 
cient where  witness  testifies  that  he 
would  not  have  signed  such  a  paper 
unless  certain  formalities  had  first 
been  complied  with.  Pearson  v. 
Wightman,  i  Mills  Const.  (S.  C.) 
336,  12  Am.  Dec.  636.  And  see 
Franklin  v.  Atlanta,  etc.  R.  Co.,  74 
S.  C.  332,  54  S.  E.  578. 

63.  Wheeler  z'  Hatch,  12  Me. 
389;  Owens  V.  State,  67  Md.  307, 
10  Atl.  .210  (check  rhark  after  each 
item)  ;  Davie  v.  Terrill,  63  Tex.  105. 

?4.    United  States,  —  Grunberg  v. 
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(C.)  Contents.  —  It  is  also  held  that  such  a  memorandum  is  inad- 
missiijle  unless  it  purports  to  contain  all  that  transpired  at  the 
time.^° 

(7.)  When  Original  Memorandum  Required.—  (A.)  In  General.  —  The 
original  memorandum  must  be  produced  if  it  is  available,''*'  but  if 
it  has  been  lost  or  destroyed  a  copy  may  be  used«^  even  though 
made  and  verified  by  a  person  other  than  the  witness,  provided  the 
witness  can  still  vouch  for  the  accuracy  of  the  statements  made.*'*' 

(B.)  Memorandum  of  Oral  Statement.  —  In  several  jurisdictions 
the  principle  has  been  still  further  extended  and  a  memorandum  of 
the  oral  statements  of  a  witness  is  admitted  if  supported  by  the 
testimony  of  the  person  making  the  statement  and  the  person  re- 
cording it.*'^ 

(8.)  Memoranda  of  Details.  —  Courts  are  more  liberal  in  admitting 
memoranda  of  details  than  in  other  cases,  and  where  such  a  mem- 
orandum is  shown  to  have  been  made  near  the  time  of  the  transac- 


United  States,  145  Fed.  81,  76  C.  C. 

A.  51-  ^       . 

^/fl&awa.  — Boiling  v.  Fannin,  97 
Ala.  619,   12  So.  59. 

Connecticut.  —  Norwalk  v.  Ireland, 
68  Conn,   i,  35  Atl.  804. 

Georgia.  —  Orr  v.  Farmers'  Alli- 
ance W.  &  C.  Co.,  97  Ga.  241,  22  S. 
E.  937;  Phoenix  Ins.  Co.  v.  Hart,  112 
Ga.  76s.  38  S.  E.  67. 

Kansas.  —  Atchison,  etc.  R.  Co. 
V.  O shorn,  58  Kan.  768,  Si  Pac.  286. 

Maryland.  —  Dryden  v.  Barnes, 
loi  Md.  346,  61  Atl.  342;  State  v. 
Trimble,   104  Md.  317,  64  Atl.  1026. 

New  /^r.y^y.  —  Titus  v.  Gunn,  69 
N.  J.  L.  410,  55  Atl.  735;  Hill  v. 
Adams  Exp.   Co.,   74  N.   J.   L.    338, 

68  Atl.    94- 

Vermont.  —  Pingree     v.     Johnson, 

69  Vt.   225,  39  Atl.  ■  202. 
Wisconsin.  —  Hart  v.  Godkin,   122 

Wis.  646.   100  N.  W.   1057. 

Inventory  Made  by  Several  Per- 
sons, working  at  different  times,  is 
inadmissible  as  a  whole  in  the  ab- 
sence of  testimony  by  each  person 
that  it  is  a  correct  record.  Whitley 
Groc.  Co.  V.  Roach.  115  Ga.  918, 
42   S.   E.  282. 

65.  Trust  Co.  v.  Benbow,  135  N. 
C.  303,  47  S.  E.  435- 

66.  England.  —  Doe  v.  Perkins, 
3  Durnf.  &  E.  749. 

Canada.  —  Taylor  v.  Massey,  20 
Ont.    429. 

Connecticut.  —  Clark  v.  Holmes, 
71    Conn.   749,  43  Atl.   194. 


Florida.  —  Eatman  v.  State,  48 
Fla.  21,  37  So.  576. 

Iowa.  — State  v.  Maloy,  44  Iowa 
104,   115. 

Maryland.  —  Green  v.  Caulk,  16 
Md.  556,  572. 

Michigan.  —  Caldwell  v.  Bowen, 
80  Mich.  382,  45  N.  W.  185. 

Minnesota.  —  Amor  v.  Stoeckele, 
76  Minn.   180,  78  N.  W.   1046. 

New  Hampshire.  —  Watson  v. 
Walker,  23  N.  H.  471.  495- 

Oregon.  —  Manchester  Assur.  Co. 
V.  Oregon  R.  Co.,  46  Or.  162,  79 
Pac.  60,  69  L.  R.  A.  475- 

67.  District  of  Columbia.  — 
O'Brien  v.  United  States,  27  App. 
Cas.  263. 

Florida.  — Davis  v.  State,  47  Fla. 
26,  36  So.  170;  Adams  v.  Board,  37 
Fla.  266,  20  So.   266. 

Illinois.  —  Clifford  v.  Drake,  no 
111.  135;  Bonnet  v.  Glattfeldt,  120 
111.  166,  II  N.  E.  250. 

Kansas.  —  Smith  v.  Scully,  66  Kan. 
139.  71   Pac.  249. 

Kentucky.  —  Moore  v.  Beale,  20 
Ky.  L.  Rep.  2029,  50  S.  W.  850. 

Wisconsin.  —  Nehrling  v.  Herold 
Co.,  112  Wis.  558.  88  N.  W.  614. 

68.  State  v.  Shinborn.  46  N.  H. 
497,  88  Am.  Dec.  224;  Birmingham 
V.  McPoland,  96  Ala.  363,  11  So. 
427;  Chicago  &  A.  R.  Co.  v.  Ameri- 
can Strawboard  Co.,  190  111.  268,  60 
N.  E.  518.  Compare  Peck  v.  Val- 
entine, 94  N.  Y.  569. 

69.  Mayor  v.  Second  Ave.  R.  Co., 
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tion  and  is  proved  by  the  person  who  made  it,  to  be  accurate/"  it 
is  generally  admitted,  in  connection  with  his  testimony,"  upon  proof 
that  the  witness  cannot  remember  the  facts  recorded.'^^ 

d.  Statements  Prepared  for  Use  at  Trial.  —  Compilations  of  com- 
plicated matters  prepared  in  advance  by  witnesses  for  use  at  the 
trial  are  admissible  where  they  involve  the  mere  making  of  com- 
putations, and  their  accuracy  is  vouched  for  by  the  witness  and  the 
original  records  are  open  to  the  other  party.^^  And  where  the  work 
involved  the  labor  of  many  clerks,  it  has  been  held  that  it  is  suffi- 
cient if  the  persons  under  whose  supervision  it  was  done  testify 
to  their  belief  in  its  accuracy.'^* 

e.  Statements  of  Account.  —  Statements  of  account  are  inadmis- 
sible as  evidence  of  the  truthfulness  of  the  facts  recited  unless  they 
have  been  acquiesced  in  or  acted  upon  by  the  party  charged,^^  and 
this  rule  is  especially  applicable  where  the  account  is  stated  merely 
for  the  purposes  of  the  action.'''^  They  may  be  admitted,  however, 
to  prove  collateral  matters." 

f.  As  Res  Gestae.  —  A  memorandum  which  is  a  part  of  the  res 
gestae  is  admissible.'^* 


102  N.  Y.  572,  7  N.  E.  905.  55  Am. 
Rep.  839  (leading  case)  ;  Stettauer 
V.  White.  98  111.  72;  Littlefield  v. 
Rice,  10  Mete.  (Mass.)  287;  Miller 
V.  Shay,  145  Mass.  163,  13  N.  E. 
468,  I  Am.  St.  Rep.  446;  Chicago 
Lumb.  Co.  V.  Hewitt,  64  Fed.  314, 
12  C.  C.  A.  129;  Murray  v.  Dickens, 
149  Ala.  240,  42  So.  103 1 ;  Pettey  v. 
Benoit,  193  Mass.  233,  79  N.  E.  245. 
Compare  Snow  Hdw.  Co.  v.  Love- 
man,  131  Ala.  221,  31  So.  19;  Tup- 
per  V.  International  B.  &  T.  Co.,  24 
Nova   Scotia  256. 

70.  Peterson  Bros.  v.  Mineral 
King  Fruit  Co.,  140  Lai.  624,  74  Pac. 
162. 

71.  Norwalk  v.  Ireland,  68  Conn. 
I,  35  Atl.  804;  Curtis  V.  Bradley,  65 
Conn.  99,  31  Atl.  591,  48  Am.  St. 
Rep.  177,  28  L.  R.  A.  143;  Chicago 
&  A.  R.  Co.  V.  American  Straw- 
board  Co..  91  111.  App.  63s,  affirmed, 
190  111.  268,  60  N.  E.  518;  Ins.  Co. 
V.  Weides,   14  Wall.    (U.   S.)    375- 

72.  Stahl  V  City  of  Duluth,  71 
Minn.  341,  74  N.  W.  143. 

Face  of  Instrument  may  show 
that  the  items  are  so  numerous  that 
they  could  not  possibly  be  remem- 
bered, and  in  this  case  direct  testi- 
mony of  the  witness  is  not  required. 
Meyers  v.  McAllister,  94  Minn.  510, 

103  N.  W.  564. 
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73.  See  Koplan  v.  Boston  Gas 
Light  Co.,  177  Mass.  15,  58  N.  E. 
183;  State  V.  Brady,  100  Iowa  191, 
69  N.  W.  290,  62  Am.  St.  Rep.  560; 
Jordan  v.  Warner's  Estate,  107  Wis. 
539,  83  N.  W.  946;  Burton  v.  Driggs, 
20  Wall.  (U.  S.)  125,  136;  San 
Pedro  Lumb.  Co.  v.  Reynolds,  121 
Cal.  74,  53  Pac.  410. 

74.  Northern  Pac.  R.  Co.  v. 
Keyes,  91  Fed.  47. 

75.  Grant  v.  Cole,  8  Ala.  519; 
O'Donoghue  v.  Title  G.  &  T.  Co., 
79  111.  App.  263;  In  re  Coventry 
Evans  Furn.  Co.,  166  Fed.  516.  See 
Zimmerman  Mfg.  Co.  v.  Dunn,  151 
Ala.  435,  44  So.  533- 

76.  Schnellbacher  v.  McLough- 
lin  Plum.  Co.,  85  111.  App.  158; 
Nelms  V.  Steiner  Bros.,  113  Ala. 
562,  22  So.  435- 

77.  Davis  Provision  Co.  v.  Fow- 
ler Bros.,  20  App.  Div.  626,  47  N. 
Y.  Supp.  205  (admissible  to  explain 
declarations  of  parties)  ;  Brickie  v. 
Leach,  55  S.  C.  510,  33  S.  E.  720 
(admissible  to  prove  payment  for 
land  where  title  is  involved)  ;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Hopkins 
(Tex  Civ.  App.).  113  S.  W.  306 
(account  stated  between  consignor 
and  consignee  admissible  in  action 
against  carrier  for  failure  to  deliver 
according  to   contract). 

78.  See    Norwalk   v.    Ireland,    68 
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g.  As  Corroborative  Evidence.  —  A  private  memorandum  which 
is  inadmissible  generally  is  not  admissible  merely  to  corroborate  the 
witness  who  made  it.'^^ 

h.  MemorandiDii  of  Parol  Transaction.  —  A  memorandum  made 
by  a  person  at  the  time  of  the  making  of  a  parol  contract,*"  or  at 
the  occurrence  of  a  conversation  is  inadmissible*^  unless  read  or 
assented  to  by  the  person  against  whom  it  is  offered. *- 

i.  Admissibilitv  in  Connection  With  Testimony  of  Witness. 
Neither  is  the  memorandum  made  by  a  witness  admissible  in  con- 
nection with  his  own  testimony,*^  except  in  those  cases  in  which 
it  is  received  to  evidence  his  past  recollection.** 

j.  Death  of  il/aX'er.  _— The  fact  that  the  memorandum  was  made 
by  a  person  who  has  since  died  does  not  render  it  admissible.*' 

II.  METHOD  OF  INTRODUCING  IN  EVIDENCE. 

A  formal  offer  of  a  writing  in  evidence  has  not  been  regarded 
by  the  courts  as  necessary  in  all  cases;  it  seems  to  be  sufficient  if 


Conn.  I,  35  Atl.  804 ;  State  Nat.  Bank 
V.  Weed,  39  App.  Div.  602.  57  N.  Y. 
Supp.  706;  Gans  v.  Wormser,  83 
App.  Div.  505.  82  N.  Y.  Supp.  441. 

79.  State  Nat.  Bank  v.  Weed,  39 
App.  Div.  602,  57  N.  Y.  Supp.  706; 
Obermeier  v.  Whalen,  21  Alisc.  2>7- 
46  N.  Y.  Supp.  872;  Hurd  V.  Birch, 
II  N.  Y.  St.  870;  Whitaker  v. 
White,  69  Hun  258.  23  N.  Y.  Supp. 
487 ;  Strauss  v.  Phenix  Ins.  Co.,  9 
Colo.  App.  386,  48  Pac.  822;  Sech- 
rist  V.  Atkinson,  31  App.  Cas.  (D. 
C.)  I.  Compare  Jaquith  Co.  v.  Shum- 
way's  Estate,  80  Vt.  556,  69  Atl. 
157 ;  Stillwell  V.  Farewell,  64  Vt.  286, 
24  Atl.  243;  Glaspie  v.  Keator,  56 
Fed.  203,  5  C.  C.  A.  474;  Shadbolt 
V.  Shaw,  40  Iowa  583 ;  Ladd  v. 
Dudley,  45  N.  H.  61. 

80.  Boone  v.  Rickard,  125  111. 
App.  438.  And  see  Carpenter  v. 
Virginia-CaroHna  Chem.  Co.,  98  Va- 
177.  35  S.  E.  358. 

81.  Ingram  v.  Hilton  &  D.  Lumb. 
Co.,  108  Ga.  194,  33  S.  E.  961 ;  Na- 
tional Bank  v.  Header,  40  Minn. 
325,  41    N.   W.    1043. 

82.  Illinois.  —  Monroe  v.  Snow, 
131  111.  126,  23  N.  E.  401. 

Indiana.  —  Cook  v.  Anderson,  20 
Ind.  15;  Tomlinson  v-  Briles,  loi 
Ind.  538. 

lozva.  —  McDermott  v.  Abney,  106 
Iowa  749,  77  N.  W.  505. 

Kentuckv.  —  McClelland  v.  Craw- 
ford, 2  Bibb  336. 


Massachusetts.  —  Dickinson  v. 
Robbins,    12  Pick.  74. 

Michigan.  —  Collins  v.  Shaw,  124 
Mich.  474.  83  N.  W.  146. 

Nebraska.  —  Carstens  v.  McDon- 
ald, 38  Neb.  858,  57  N.  W.  757- 

Nezij  York.  —  Lathrop  v.  Bram- 
hall,  64  N.  Y.  365. 

Pennsvlvania.  —  Fifth  Mut.  Bldg. 
Soc.  V.  Holt,  184  Pa.  St.  572,  39  Atl. 

293- 

South  Carolina.  —  Miller  v.  Cre- 
yon,   2   Brev.    108. 

J^ii-^inia.  —  Carpenter  v.  Virginia, 
C.  Chem.  Co.,  98  Va.  177,  35  S.  E. 
358. 

JVisconsin.  —  Hazer  v.  Streich,  92 
Wis.  505.  66  N.  W.  720. 

83.  State  Nat.  Bank  v.  Weed,  39 
App.  Div.  602,  57  N.  Y.  Supp.  706; 
Williamson  v.  Brooklyn  Hts.  R.  Co., 
53  App.  Div.  399,  6s  N.  Y.  Supp. 
1054;  Metzger  z\  Burnett,  5  Kan 
App.  374,  48  Pac.  599. 

84.  See  supra,  I,  28,  N,  c. 

85.  Alabama.  —  Harrison  v.  Cor- 
dle,  22  Ala.  457;  Avery  z'.  Avery,  49 
Ala.  193. 

Arkansas.  —  Crump  v.  Starke,  23 
Ark.   131. 

California.  — ■  Thompson  z;.  Orena, 
134   Cal.  26,  66   Pac.   24. 

IDisfrict  of  Columbia.  —  Page  v. 
Burnstine,  3  MacArthur   194. 

Illinois.  —  Sherman  z'.  Whiteside, 
03  111.  App.  572,  atfirmed,  190  111. 
576,  60  N.  E.  838. 
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the  parties  treat  it  as  in  evidence/ 
to  make  a  formal  offer.®^ 


though  the  better  practice  is 


Massachusetts.  —  Mair  v.  Bassett, 
117  Mass.  356. 

New  For^.  — Vaughn  v.  Strong, 
52  Hun  610,  4  N.  Y.  Supp.  686,  689. 

Texas.  —  Turner  v.  Cochran,  30 
Tex.  Civ.  App.  549,  70  S.  W.  1024. 

West  Virginia.  —  Rowan  v.  Che- 
noweth,  49  W.  Va.  287,  38  S.  E.  544. 
87  Am.  St.  Rep.  796  Compare 
Buckley  v.   Buckley,    16   Nev.    180. 

86.  McChesney  v.  Chicago,  152 
111.  543,  38  N.  E.  767  (where  the 
documents  in  question  were  not  for- 
mally offered  in  evidence,  but  they 
were  all  before  the  court  and  were 
so  treated)  ;  Cothran  v.  Ellis,  125 
111.  496,  16  N.  E.  646;  Wright  V. 
Roseberry,  81  Cal.  87,  22  Pac.  336; 
Bevington  v.  State,  2  Ohio  St.  161 ; 
Zieverink  v.  Kemper,  50  Ohio  St. 
208,  34  N.  E.  250. 

When  documents  or  instruments 
which  are  legitimate  evidence  of 
fact  are  produced  by  one  of  the  par- 
ties at  a  trial,  and  submitted  to  the 
examination  of  the  jury  or  judge 
sitting  instead  of  a  ]uTy,  and  wit- 
nesses testify  with  regard  to  them, 
whose  testimony  would  be  unintel- 
ligible without  such  documents  or 
instruments,  the  documents  or  in- 
struments are  thereby  made  evidence 
in  the  cause  on  the  side  of  the  party 
producing  them,  without  a  more  for- 
mal offer;  and  it  is  not  an  error  of 
which  the  opposite  party  can  com- 
plain if  the  trial  judge  so  rules. 
Convery  v.  Conger,  53  N.  J.  L.  468, 
22  Atl.  43,  549- 

In  Charles  v.  Patch,  87  Mo.  450, 
the  question  was  whether  or  not  a 
certain  document  was  offered  or  in- 
troduced in  evidence.  From  the 
record  it  appeared  that  the  paper 
was  shown  and  handed  to  a  wit- 
ness who  was  standing  in  the  pres- 
ence of  the  court  and  jurj^  and 
who  used  it  in  his  testimony.  In 
holding  that  the  paper  was  offered 
and  introduced  the  court  said  that 
if  what  the  record  showed  was  in 
fact  done  in  the  presence  and  sight 
of  the  jury,  could  it  be  said  that 
the  paper  was  not  offered  or  intro- 
duced in  evidence  within  the  mean- 
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ing  of  the  law,  or  was  it  necessary 
that  in  addition  the  paper  must  be 
formally  handed  or  given  to  the 
jury  for  their  inspection  when  not 
so  requested  by  them?  "From  the 
record  as  to  what  was  thus  done  we 
are  hardly  authorized  to  say  that 
the  paper  was  not  in  evidence  within 
the  rule  and  the  usual  practice  of 
trial    courts   in    such    cases." 

Formal  Statement  of  Purpose  TJn- 
necessary — "  There  is  no  absolute 
rule  that  a  party  offering  a  writing 
can  be  called  upon  to  state  formally 
the  purpose  of  the  offer.  Gener- 
ally the  other  party  has  a  right  to 
examine  the  paper  before  it  is  passed 
upon  by  the  judge,  though  there  may 
be  exceptional  cases  where  even 
this  right  would  be  suspended  for 
a  time,  if  the  peculiar  exigency  of 
the  case  demanded  it.  On  view  of 
the  paper,  counsel  may  call  for  a 
statement  of  the  purpose  for  which 
it  is  oft'ered,  but  how  formally  this 
statement  is  to  be  made,  in  how 
much  detail,  etc.,  are  matters  neces- 
sarily within  the  discretion  of  the 
presiding  judge,  and  this  court  will 
not  reverse  unless  there  is  a  mani- 
fest abuse  of  such  discretion." 
Myers  v.  Kingston  Coal  Co.,  126  Pa. 
St.  582,  17  Atl.  891.  See  also  Wil- 
lard  v.  Pike,  59  Vt.  202,  9  Atl.  907. 

87.  Smith  v.  Gorham,  119  Ind. 
'436,  21  N.  E.  1096.  See  also  Cook 
V.  Berrott,  66  Hun  633,  21  N.  Y. 
Supp.  358. 

In  the  case  of  an  offer  of  docu- 
mentary evidence,  each  piece  offered 
should  be  presented  by  itself  to  the 
presiding  judge,  exhibited  if  desired 
to  opposing  counsel,  identified  by 
the  court  or  stenographer  with  suit- 
able marks,  and,  if  objected  to,  its 
genuineness  established  by  testi- 
monv.    Virgie  v.  Stetson,  73  Me.  452. 

Offer  Differing  From  Paper  Itself. 
Whenever  the  offer  in  its  descrip- 
tion of  a  paper  proposed  to  be  given 
in  evidence  differs  from  the  paper, 
the  paper  itself  must  determine 
whether  it  is  admissible.  Keedy  v. 
Newcomer,  i  Md.  241. 
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III.  COMPELLING  PRODUCTION  ON  NOTICE. 

This  subject  is  treated  elsewhere  in  this  work.*® 

IV.  AUTHENTICATION. 

1.  Necessity.  —  A.  In  General.  —  As  a  general  rule  every  writ- 
ten instrument  must  be  properly  auth.enticated  before  it  is  admis- 
sible  in   evidence,*'^  unless   it   falls   within   one   of  the   exceptions 


88.  See  article  "  Documentary 
Evidence,"  Vol.  IV. 

89.  United  States.  —  Cnnard  S. 
S.  Co.  V.  Kelley,  115  Fed.  678,  53 
C.  C.  A.  310  (bills  of  lading). 

Alabama.  —  Richmond  &  D.  R.  Co. 
V.  Jones,  92  Ala.  218,  9  So.  276; 
Collier  v.  Carlisle,  133  Ala.  478, 
31  So.  970;  Johnson  v.  Alabama  Gas 
Co.,  90  Ala.  505,  8  So.  loi. 

Arkansas.  —  Lane  v.  Farmer,  13 
Ark.  63 ;  Southern  Exp.  Co.  v.  Hill, 
81  Ark.  I,  98  S.  W.  371  (express  re- 
ceipt). 

California.  —  Pennsylvania  M  i  n  . 
Co.  V.  Owens,  15  Cal.  135. 

Connecticut.  —  Neil  v.  Miller,  2 
Root  117. 

Florida.  —  Germania  F.  Ins.  Co. 
V.  Stone,  21  Fla.  555;  Williams  v. 
Keyser,    11    Fla.    234,   89   Am.    Dec. 

243- 

Georgia.  —  Long  v.  Georgia  L.  & 
W.  Co.,  82  Ga.  628,  9  S.  E.  425: 
Equitable  Mfg.  Co.  v.  Davis,  130 
Ga.  67,  60  S.  E.  262;  Crutchfield  v. 
Dailey,  98  Ga.  462,  25  S.  E.  526  (in- 
surance policy). 

Illinois.  — '  St.  Louis  L.  &  I.  Co.  v. 
Yantis,  173  111.  321,  50  N.  E.  807. 

Indiana.  —  Hagaman  v.  Stafford,  2 
Blackf  361 ;  Lingg  v.  State  ex  rel. 
Weitzel,  28  Ind.  App.  248,  61  N.  E. 
696;  Smith  V.  Scantling,  4  Blackf. 
443 ;  Johnson  v.  Prather^  6  Blackf. 
411    (answer  in   chancery). 

Kentucky.  —  Hellard  t'.  Nance,  114 
S.  W.  277  (assignment)  ;  McClain 
V.  Esham,  17  B.  Mon.  146;  Burgen 
V.  Com.,  8  Ky.  L.  Rep.  613. 

Louisiana.  — ■  Hawes  v.  Brj'an,  10 
La.  136;  Pendery  v.  Crescent  Mut. 
Ins.  Co.,  21  La.  Ann.  410  (bill  of 
lading)  ;  Succession  of  Sallier,  115 
La.  97,  38  So.  929   (private  act). 

Maine.  —  Webber  v.  Stratton,  89 
Me.  379,  36  Atl.  614;  Hutchinson 
V.  Chadbourne,  35  Me.  189;  Boody 
z'.  McKenne\,  2;^  Me.  517. 


Maryland.  —  Equitable  End.  Assn. 
V.  Fisher,  71  Md.  430,  18  Atl.  808; 
DiGorgio  Imp.  &  S.  S.  Co.  v.  Penn- 
sylvania R.  Co.,  104  Md.  693,  65 
Atl.  42s,  8  L.  R.  A.  (N.  S.)  108 
(requisition  for  cars). 

Michigan.  —  McHugh  v.  Brown,  33 
Mich.  2. 

Minnesota  — 'Lamb  Lumb.  Co.,  v. 
Benson,  90  Minn.  403,  97  N.  W.  143 ; 
State  ex  rel.  Prince  Inv.  Co.,  v. 
Weld,  66  Minn.  219,  68  N.  W.  1068 
(plat)  ;  Brayley  v.  Kelly,  25  Minn. 
160. 

Missouri.  —  Tittman  v.  Thornton, 
107  Mo.  500,  17  S.  W.  979,  16  L.  R. 
A.  410;  Ramsey  v.  Waters,  i  Mo. 
406;  Lewin  V.  Dille,  17  Mo.  64; 
Acock's  Admr.  v.  McBroom,  38  Mo. 
342;  Wieland  v.  Weyland,  64  Mo. 
168. 

New  Jersey.  —  Linn  v.  Ross,  16 
N.  J.  L.  55 ;  "Williamson  v.  Wright, 
3  N.  J.  L.  984. 

Neiv  York.  —  Jackson  ex  dem. 
Barclay  v.  Hopkins,  18  Johns.  487 ; 
Wheeler  &  Wilson  Co.  v.  McLaugh- 
lin, 54  H'un  639,  8  N.   Y.   Supp.  95. 

North  Carolina.  —  Shaffer  v.  Bled- 
soe,  118   N.    C.  279,   23   S.   E.    1000. 

Ohio.  —  Hamilton  v.  Phelps, 
Wright   689. 

Oregon.  —  Baum  v.  Rainbow 
Smelt.  Co.,  42  Or.  453,  71  Pac.  538; 
Ayre  v.  Hixson,  98  Pac.  515  (cer- 
tificate of  county  clerk  indorsed  on 
convej'ance,  as  to  time  of  record). 

Pennsylvania.  —  Miller  v.  Binder, 
28  Pa.  St.  489;  Broadrick  v.  Broad- 
rick,  25  Pa.  Super.  225  (marriage 
certificate)  ;  American  Underwriters' 
Assn.  V.  George,  97  Pa.  St.  238. 

South  Carolina.  —  Mahoney  v. 
Southern  R.  Co.,  64  S.  E.  231  (an- 
notations  on   plat). 

Texas.  —  Watson  v.  Winston 
(Tex.  Civ.  App.),  43  S.  W.  852  (bill 
of  lading)  ;  Hander  v.  Baade,  16 
Tex.   Civ.   App.    119,  40   S.   W.   422; 
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hereafter  noted,  or  is  made  self-proving  by  some  particular  statute.^" 
or  proof  of  execution  is  waived  by  the  parties.^^ 


Staples  V.  Word  (Tex.  Civ.  App.), 
48  S.  W.  751 ;  Watson  v.  Hopkins, 
27  Tex.  637  (power  of  attorney)  ; 
Betterton  v.  Echols,  85  Tex.  212,  20 
S.  W.  63;  Walker  v.  Texas  &  M. 
O.  R.  Co.  (Tex.  Civ.  App.),  112  S. 
W.  430. 

Vermont.  — Jaqukh  Co.  v.  Shum- 
way's  Estate,  80  Vt.  556,  69  Atl.  157. 

"To  render  an  instrument  in  writ- 
ing competent  evidence,  it  is  neces- 
sary that  some  proof  should  be  given 
from  which  the  jury  can  legally  in- 
fer that  it  was  executed  by  the 
party."  Curtis  v.  Hall,  4  N.  J.  L. 
148. 

The  law  is  unquestionably  in  re- 
gard to  receipts  generally  that  they 
shall  be  proved  like  all  other  papers 
introduced  in  evidence,  and  unless 
there  is  some  statutory  provision 
making  the  receipts  of  a  tax  col- 
lector self-proving  it  must  be  proved 
as  any  other  receipt  unless  it  is 
shown  to  be  an  ancient  document. 
Chastang  v.  Chastang,  141  Ala.  451. 
37  So.  799.  where  it  was  held  that 
the  statutes  providing  for  making 
certain  books  and  official  papers  self- 
proving  did  not  embrace  tax  re- 
ceipts. See  also  McReynolds  v. 
Longenberger,  57  Pa.  St.  I3- 

Deeds Execution  must  be  proved. 

Dail  V.  Moore.  51  Mo.  589;  Winlock 
V.  Hardy,  4  Litt.  (Ky.)  272:  Dun- 
lap  V.  Glidden,  31  Me.  510.  And  see 
article   "  Deeds,"  Vol.   IV. 

By-Laws  must  be  shown  to  have 
been  adopted  by  a  society  before 
they  are  admissible.  Cotton  Jam- 
mers' Assn.  v.  Taylor,  23  Tex.  Civ. 
App.   367,  56   S.  W.   553-  ^ 

County  Warrants —  "  The  mere 
production  of  a  piece  of  paper  upon 
which  is  written  or  printed  a  prom- 
ise to  pay  upon  the  part  of  a  county, 
and  upon  which  certain  signature? 
appear,  without  the  slightest  proof 
of  the  genuineness  of  such  signatures 
does  not  entitle  such  paper  to  be  ad- 
mitted in  evidence."  Apache  County 
V.  Barth.   177  U.   S.  538. 

"  American  Trotting  Register " 
inadmissible  unless  authenticated, 
although  a  witness  testifies  that  a 
registration  in  it  would  be  recog- 
nized  as  authentic  by  horsemen   all 
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over  the  country.  Texas  &  P.  R. 
Co  V.  Newsome  (Tex.  Civ.  App.). 
98  S.  W.  646. 

Copy  of  an  instrument  must  be 
shown  to  be  such.  Lieberman  v. 
Baltimore  &  O.  R.  Co.,  115  N.  Y. 
Supp.  1034.  And  see  article 
"Copies,"    Vol.    HI. 

Newspaper  Advertisement  must  be 
shown  to  have  been  authorized  by 
the  person  purporting  to  have  in- 
serted it.  Mann  v.  Russell,  11  111. 
586. 

Unsigned  Paper  Attached  to 
Signed  Instrument,  the  latter  is 
properly  excluded  until  the  former 
is  detached.  Proctor  v.  Rand,  94 
Me.   313,  47  Atl.   537- 

An  Affidavit  containing  admissions 
made  by  a  decedent  is  not  admis- 
sible as  evidence  on  the  final  settle- 
ment of  his  estate  without  proof  of 
its  execution  by  the  deceased,  and 
the  fact  that  the  affidavit  bears  the 
certificate  of  a  notary  public  of  sub- 
scription and  verification  is  not  suffi- 
cient to  make  the  writing  self-prov- 
ing. Keyland  v.  Keyland,  lOi  Ala. 
297,  13  So.  278. 

Newspapers.  —  In  the  absence  of 
better  available  evidence  in  the  prices 
published  in  a  commercial  journal 
are  admissible  in  evidence  as  prices 
current,  but  where  such  evidence  is 
sought  to  be  introduced,  the  sources 
of  information  or  the  mode  in  which 
the  prices  are  ascertained  must  first 
be  shown  to  render  it  competent- 
Willard  v.  Alellor,  19  Colo.  534,  36 
Pac.  148.  And  see  article  "  Books," 
Vol.   II,  p.  586. 

Stencil  Signature  must  be  proved. 
Bell  Bros.  v.  Western  &  A.  R.  Co., 
125  Ga.   510,   54  S.   E.   532. 

90.  Under  the  Alabama  Statute 
(Code  §3265)  a  medical  Hcense  _  is 
admissible  without  proof  of  the  sig- 
natures attached  thereto.  White  v. 
Mastin,  38  Ala.   I47- 

91.  An  Agreement  To  Allow  Sec- 
ondary Evidence  of  the  Contents  of 
a  Paper  alleged  to  be  lost  cannot  he 
construed  as  an  agreement  to  dis- 
pense with  proof  of  its  execution. 
Moor  V.  Cary,  42  Me.  29. 

Admission  Without  Objection. 
Even  though  a  paper,  which  it  not 
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B.  Books  and  Records  of  Corporation.  —  Corporation  books 
are  not  self-proving  but  must  be  authenticated  before  they  are  ad- 
missible in  evidence.®^ 

C.  Collateral  Writings.  —  Where  a  writing  is  offered  to 
prove  a  mere  collateral  fact,  and  its  execution  is  not  in  issue,'''  no 
authentication  of  it  is  required."* 


the  basis-  of  the  action,  has  been 
admitted  without  objection,  the  ad- 
verse party  may  attack  its  genuine- 
ness. Anderson  v.  Cuthbert,  103  Ga. 
767,  30  S.  E.  244. 

92.  Union  Gold  Min.  Co.  v. 
Rocky  Mt.  Nat.  Bank,  2  Colo.  565 1 
Glenn  v.  Orr.  96  N.  C.  413;  Smith 
V.  Natchez  S.  B.  Co.,  i  How.  (Miss.) 
479;  Pittsburg  Coal  Co.  z:  Foster, 
59  Pa.  St.  365;  Wright  v.  Farmers' 
Mut.  L.  S.  Ins.  Assn.,  96  Iowa  360, 
65  N.  W.  308;  Whitman  v.  Granite 
Church,  24  Me.  236;  Bartholomew 
V.  Farwell,  41   Conn.   107. 

Entries  in  the  books  of  a  corpor- 
ation of  the  acts  and  proceedings 
of  the  corporation  cannot  be  admitted 
in  evidence  on  behalf  of  the  cor- 
poration by  merely  attaching  them 
to  c.  deposition  and  making  them 
a  part  thereof;  the  entries  must  be 
authenticated  as  required  by  statute. 
King  z>.  Enterprise  Ins.  Co.,  45  Ind. 
43. 

Legal  Organization  of  Corporation. 

It  is  not  necessary  to  prove  that 
a  corporation  was  legally  organized 
before  written  instruments  purport- 
ing to  have  been  executed  by  it  are 
admissible.  Smith  v.  Mayfield,  163 
111.  447,  45   N.  E.   157- 

But  in  Parkerson  v.  Burke,  59  Ga. 
100,  it  was  held  that  a  medical  di- 
ploma from  a  college  in  another  state 
was  not  admissible  without  proof  of 
the  character  of  the  college. 

93.  Hightower  v.  Ogletree.  114 
Ala.  94,  21  So.  934  (letters)  ;  West- 
ern Mut.  L.  Assn.  v.  People,  73  111. 
App.  496;  Barron  v.  Walker,  80  Ga. 
121,  7  S.  E.  272;  Jessup  V.  Gray,  7 
Blackf.  (Ind.)  332;  Cartmell  v.  Wal- 
ton,  4   Bibb    (Ky.)    488. 

94.  State  v.  Waldrop,  73  S.  C.  60, 
52  S.  E.  793;  Lowry  V.  Pinson,  2 
Bailey  (S.  C.)  324.  23  Am.  Dec.  140; 
Sims  V.  Jones,  43  S.  C.  91,  20  S.  E. 
905;  Barber's  Appeal,  63  Conn.  393, 
27  Atl.  973 ;  Skinner  v.  Brigham,  126 
Mass.   132. 

Where   a    deed    refers   to    another 


dee'd  for  its  description,  the  latter 
need  not  be  shown  to  have  been  duly 
executed.  Hicks  v.  Coleman,  25  Cal. 
122,  85  Am.  Dec.  103-  And  see 
article   "  Deeds,"   Vol.   IV,  p.   156. 

Where  a  settlement  of  accounts 
is  made  and  reduced  to  writing  upon 
the  back  of  another  instrument  to 
which  the  settlement  refers,  proof 
of  the  execution  of  the  instrument 
so  referred  to  is  not  necessary  in 
order  to  authorize  the  introduction 
of  the  settlement  in  evidence.  Walk- 
er V.   Driver,  7  Ala.  679. 

In  Rhame  v.  Bower,  27  Ga.  408, 
the  note  in  suit  referred  to  a  bond  as 
having  been  given  by  the  plaintiff, 
who  was  the  payee  of  the  note,  to 
the  defendant  who  was  the  maker  of 
the  note.  After  the  plaintiff  had 
read  the  note  in  evidence  the  de- 
fendant offered  a  bond  as  the  bond 
referred  to  in  the  note.  It  was  held 
that  since  the  note  and  bond  agreed 
in  many  particulars  and  differed  in 
none,  the  admission  of  the  bond  with- 
out further  proof  of  its  attestation 
was  proper. 

In  Neuval  v.  Cowell,  36  Cal.  648, 
it  was  held  that  in  an  action  on  a 
contract  which  referred  to  another 
contract  as  containing  the  plan  by 
which  the  work  was  to  be  done  and 
the  prices  to  be  paid,  the  latter  was 
admissible  for  purposes  of  descrip- 
tion without  proof  of  execution. 
And  see  Rhame  v.  Bower,  27  Ga. 
408. 

In  Jones  v.  Cooke,  25  App.  Cas. 
(D.  C-)  524,  where  letters  were 
introduced  merely  as  collateral  evi- 
dence relating  to  the  conduct  of  the 
parties,  it  was  held  that  the  fact  that 
they  were  received  in  due  course  of 
mail  and  acted  upon  by  both  parties 
was  sufficient  proof  of  their  genuine- 
ness. 

In  an  action  for  fraud  in  repre- 
senting a  bill  of  sale  to  be  a  valid 
security  for  a  loan,  the  instrument 
itself  is  admissible  in  evidence  with- 
out proof  of  its  execution.     Western 
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D.  Indorsements  and  Assignments.  —  Indorsements  and  as- 
signments upon  the  instruments  to  which  they  refer  are  to  be 
treated  as  instruments  separate  and  distinct  from  the  original  in- 
struments,**^ and  their  execution  must  be  duly  proved  although 
slight  proof  is  often  sufficient  on  account  of  the  circumstances  un- 
der which  they  were  made.^^ 

E.  Joint  Instruments.  —  Instruments  signed  by  several  per- 
sons, are  admissible  against  the  persons  whose  signatures  are 
proved,  and  the  signatures  of  the  others  purporting  to  have  signed 
the  instrument  need  not  be  proved^''  unless  it  is  such  an  instrument 
as  requires  the  signature  of  all  the  parties  interested  before  becom- 
ing effective  as  to  any  who  signed.^^ 

F.  Both  Parties  Claiming  Under  Same  Instrument. 
Where  both  parties  claim  under  the  same  instrument,  it  may  be 
admitted  in  evidence  without  proof  of  its  authenticity.^^ 


Cottage  P.  &  O.  Co.  v.  Anderson, 
45  Tex.  Civ.  App.  513,  loi  S.  W. 
1061. 

In  Jessup  V.  Gray,  7  Blackf.  (Ind.) 
332,  an  action  of  assumpsit  for 
money  paid  bj'  the  plaintiff  for  the 
defendant's  use  and  at  his  request, 
on  a  writing  obligatory  for  the  pay- 
ment of  money  payable  to  a  third 
person  in  which  the  defendant  was 
principal  and  the  plaintiff  surety,  and 
which  the  plaintiff  had  to  pay,  it 
was  held  that  the  writing  although 
not  the  foundation  of  the  suit  was 
not  admissible  in  evidence  without 
proof  of  its  execution  for  the  pur- 
pose of  showing  the  consideration 
of  the  promise  on  which  the  suit  was 
founded. 

Letters  found  among  testator's 
effects  are  admissible  without  proof 
of  their  genuineness  where  they  are 
offered  merely  to  show  the  testa- 
tor's mental  capacity  by  showing  his 
replies  to  them.  In  re  Barber's  Ap- 
peal, 63  Conn.  393,  27  Atl.  973. 
Compare  Hightower  v.  Ogletree, 
114  Ala.  94,  21    So.  934. 

Reasonable  Diligence  in  the  search 
for  lost  deed  may  be  shown  by  let- 
ters received  from  various  persons 
to  whom  inquiries  were  sent,  without 
proof  of  the  signatures  of  the 
writer.  McDonald  v.  Hanks  (Tex. 
Civ.  App.),    113   S.   W.   604. 

In  Louisiana  when  a  private  in- 
strument is  referred  to  in  public  act 
executed  between  the  same  parties, 
and  annexed  to  it,  further  evidence 
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of  its  authenticity  is  not  required. 
Delogny  v.  Nash,  3  La.  425. 

Writing  Explanatory  of  Declara- 
tions—  Where  a  written  instrument 
is  so  connected  with  the  declara- 
tions of  a  party  that  they  cannot  be 
fully  understood  without  it,  proof  of 
its  execution  is  not  a  pre-requisite  to 
its  admissibility  in  evidence  in  con- 
nection with,  and  as  explanatory  of, 
the  declarations.  Mims'  Exr.  v. 
Sturtevant,  18  Ala.  359. 

To  Support  Adverse  Possession  of 
lands,  a  deed  is  admissible  without 
proof  of  its  execution.  See  article 
"Deeds,"  Vol.  IV,  p.  155. 

95.  Turrell  v.  Morgan,  7  Min. 
368,  82  Am.  Dec.  loi. 

96.  See  Isbell  v.  Brinkham,  70 
Ind.  118. 

97.  Conard  v.  Atlantic  Ins.  Co. 
I  Pet.  (U.  S.)  386;  State  v.  Blair, 
32  Ind.  313;  Harrelson  v.  Sarvis,  39 
S.  C.  14,  17  S.  E.  368;  Kolb  V.  Jones, 
62  S.  C.  193,  40  S.  E.  168  (quit 
claim  deed).  But  see  Stamphill  v. 
Bullen,   121    Ala.   250,  25   So.  928. 

Proof  of  the  signature  of  one  of 
two  makers  of  a  bill  of  sale  is  suffi- 
cient proof  of  its  execution  to  en- 
title the  bill  to  be  read  in  evidence. 
Dencey  v.  Sugg,  46  Miss.  606. 

98.  See  Arthur  v.  Anderson,  9 
S.  C.  234- 

99.  In  Adams  v.  O'Connor,  100 
Mass.  515,  I  Am.  Rep.  137,  the  plain- 
tiff sued  for  conversion.  Both  par- 
ties claimed  ownership  of  the  goods 
under  a  bill  of  lading  —  the  plain- 
tiff by  virtue  of  an  endorsement  to 
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G.  Proof  op  Original  Where  Certified  Copy  Is  Offered. 
Ordinarily  where  a  certified  copy  of  an  instrument  is  admissible 
the  execution  of  the  original  need  not  be  shown  to  authorize  the 
admission  of  the  copy  where  the  original  was  entitled  to  record  and 
was  properly  recorded.^ 

H.  Ancient  Documents.  —  It  is  a  well-settled  principle  of  the 
law  that  ancient  documents  prove  themselves.^ 

I.  Acknowledged  and  Recorded  Instruments.  —  In  many 
states  by  statutory  enactment  the  certificate  of  the  recorder  appear- 
ing upon  a  duly^  acknowledged  and  recorded  instrument  which  is 
entitled  to  record  dispenses  with  other  proof  of  its  execution  when 


him  by  the  comsignor.  It  was  held 
that  the  bill  of  lading  was  admissible 
over    the    defendant's    objection. 

1.  California.  — Mayo  v.  Maze- 
aux,  38  Cal.  442;  Anthony  v.  Chap- 
man, 65  Cal.  73,  2  Pac.  889. 

C  onne  c  ti  cut.  —  Colchester  Sav. 
Bank  v.  Brown,  75  Conn.  69,  52 
Atl.  310. 

Georgia.  — '  Conley  v.  State,  85  Ga. 
348,  II   S.  E.  659.  ^     , 

Idaho.  —  Kramer  v.  Settle,  i 
Idaho  485. 

Indiana.  —  Nutzenholster  v.  State, 
2,7  Ind.  457-  _     .  , 

Iowa.  —  Carter  v.  Davidson,  7i 
Iowa  45,  34  N.  W.  603. 

Maine.  —  Whitmore  v.  Learned,  70 
Me.  276. 

Massachusetts.  —  Ward  v.  Fuller, 
15  Pick.  185. 

Pennsylvania.  —  McCoy  v.  Light- 
ner,   2  Watts  347. 

South  Carolina.  —  McLeod  v. 
Roger,  2  Rich.  L.  19;  Stone  v. 
Fitts,  38  S.  C.  393,  17  S.  E.  136. 

Tennessee.  —  Owen  v.  Owen,  5' 
Humph.  352. 

Texas.  —  Storey  v.  Flanagan,  57 
Tex.  649. 

Washington.  —  Chrast  v.  O'Con- 
nor, 41  Wash.  360,  83  Pac.  238. 

See  the   following  cases : 

California.  —  Powell's  Heirs  v. 
Hendricks,  3   Cal.  427. 

Florida.  —  Skinner  v.  Pinney,  19 
Fla.  42,  45  Am.  Rep.  i. 

Maine.  —  Egan  v.  Horrigan,  96 
Me.  46,  51  Atl.  246  (inadmissible 
when  party  offering  it  is  the  grantee 
or  claims  as  heir). 

Michigan.  —  Sheldon  v.  Merrill, 
69  Mich.   156,  2,7  N.  W.  66. 

Missouri.  —  Musick  v.  Barney,  49 
Mo.  458. 
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New  York.  —  Fellows  v.  Van  Hy- 
ring,  23  How.  Pr.  230;  Phoenix 
Mills  V.  Miller,  42  Hun  654. 

Texas.  —  R  o  b  b  i  n  s  v.  Hubbard 
(Tex.  Civ.  App.),  108  S.  W.  77i; 
Jester  v.  Steiner,  86  Tex.  415,  25 
S.  W.  411;  Thompson  v.  Johnson, 
24  Tex.  Civ.  App.  246,  58  S.  W. 
1030.  But  see  articles  "  Records," 
Vol.  X,  p.  863. 

2.  See  article  "Ancient  Docu- 
ments," Vol.  I. 

3.  Under  Code  Civ.  Proc._  Dak., 
Par.  493,  providing  that  every  instru- 
ment acknowledged  and  "duly  re- 
corded" is  admissible  in  evidence 
without  further  proof,  the  omission 
of  the  clerk,  in  recording  a  deed,  to 
make  on  the  record  a  similitude  of 
the  notarial  seal,  or  a  scroll  or  sym- 
bol to  indicate  it,  does  not  make 
the  original  inadmissible  without 
further  proof. 

Smith  V.  Gale,  144  U.  S.  509, 
afhrming  Gale  v.  Shillock,  4  Dak. 
182,  29  N.  W.  661,  and  Gale  v.  Fra- 
zier,  4  Dak.  196.  30  N.  W.   138. 

Defective  Acknowledgment  pre- 
vents a  deed  from  being  self-prov- 
ing. Stamphill  v.  Bullen,  121  Ala. 
250,  25  So.  928;  Powers  v.  Hatter, 
152  Ala.  636,  44  So.  859.  And  see 
Smith  V.  Kenney  (Tex.  Civ.  App.), 
54  S.  W.  801. 

Delay  in  Recording  beyond  time 
specified  in  statute  also  prevents  the 
admission  of  a  deed  without  further 
proof.  Stamphill  v.  Bullen,  121 
Ala.  250,  25  So.  928;  Lewis  v.  Glass 
(Ala.),  39  So.  771;  Sharpe  v.  Orme, 
61  Ala.  263. 

Record  in  Proper  County  must  be 
shown  to  render  the  instn.iment  self- 
proving.  Coker  v.  Ferguson's  Admr., 
70  Ala.  284. 
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offered  by  the  grantee,*  though  in  the  absence  of  such  a  statute  an 


4.  United  States.  —  Smith  v.  Gale, 
144  U.  S.  509. 

Alabama.  — ]onts  v.  State,  113 
Ala.  95,  21  So.  229;  Hertzfield  v. 
Bailey,  103  Ala.  473,  I5  So.  912; 
Patterson  v.  Jones,  89  Ala.  388,  8  So. 
77;  Twelves  v.  Nevill,  39  Ala.  175; 
Hart  V.  Ross,  57  Ala.  518;  Jin- 
wright  V.  Nelson,  105  Ala.  399.  ^7 
So.  91.  See  Lewis  v.  Glass,  39  So. 
771    (Alabama   Code    1896,   §992). 

Arkansas.  —  Hogins  v.  Brashears, 
13  Ark.  242;  McNeill  v.  Arnold,  17 
Ark.  154- 

California.  — CidiVk  v.  Troy,  20 
Cal.  219;  Landers  v.  Bolton,  26  Cal. 

393. 
•  Colorado.  —  Knight    v.    Lawrence, 
19  Colo.  425,  36  Pac.  242. 

Delaware.  —  Doe  d.  Short  v.  Pret- 
tyman,  i  Houst.  334. 

Georgia.  —  Ross  v.  Campbell,  73 
Ga.  309;  Long  V.  Powell,  120  Ga. 
621,  48  S.  E.  185;  Tenant  v.  Black- 
er, 27  Ga.  418;  Bell  v.  McCawley, 
29  Ga.  355;  Leverett  v.  Tift  (Ga. 
App.),  64  S.  E.  317  (Georgia  Civ. 
Code  1895,  §  3628  (bill  of  sale)  ;  Bale 
V.  Todd,  123  Ga.  99,  50  S.  E.  99°; 
Conlev  V.  State,  85  Ga.  348,  11  S.  E. 
659;  McRae  v.  Stillwell,  Millen  & 
Co.,  Ill  Ga.  65,  36  S.  E.  604,  55  L. 
R.  A.  513;  Flint  River  Lumb.  Co. 
V.  Smith,  122  Ga.  5.  49  S.  E.  745, 
106  Am.  St.  Rep.  85;  Charles  v. 
Valdosta  Foundry  &  M.  Co.,  4  Ga. 
App.  733,  62  S.  E.  493  (bill  of  sale)  ; 
Anderson  v.  Leverette,  116  Ga.  732, 
42  S.  E.   1026. 

Illinois.  —  Holbrook  v.  Nichol,  36 
111.   161. 

Indiana.  —  Krom  v.  Vermillion, 
143  Ind.  75,  41  N.  E.  539- 

Iowa.  —  Carter  v.  Davidson,  73 
Iowa  45,  34  N.  W.  603. 

Kansas.  —  Stout  v.  Crosby,  10 
Kan.  App.  580,  63   Pac.  661. 

Kentucky.  — <  Sharp  v.  Wickliffe,  3 
Litt.  10,  14  Am.  Dec.  37;  Bibb  v. 
Williams,  4  T.  B.  Mon.  579.  See 
Burkhart    v.    Loughridge,     116     Ky. 

604, 76  s.  w.  397. 

Louisiana.  —  Werner  v.  Marx,  113 
La.  1002,  37  So.  905. 

Maryland.  —  Barry  v.  Hoffman,  6 
Md.  78. 

Michigan.  — V^&hh  v.  Holt,  113 
Mich.  338,  71  N.  W.  637- 
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Minnesota.  —  Ferris  v.  Boxell,  34 
Minn.  262,  25  N.  W.  592;  Romer  v. 
Confer,  53  Minn.  171,  54  N.  W. 
1052  (indemnity  bond)  ;  McMillan 
V.  Edfast,  50  Minn.  414,  52  N.  W. 
907;  Ellingboe  v.  Brakken,  36  Minn. 
156,  30  N.  W.  659. 

Nebraska.  —  Brown  v.  Collins,  96 
N.  W.  173- 

New  York.  —  See  Simmons  v. 
Havens,  loi  N.  Y.  427,  5  N.  E.  73- 

North  Caro/ma.  — Griffith  v.  Rich- 
mond, 126  N.  C.  377,  35  S.  E.  620. 

Oregon.  —  Ayre  v.  Hixson,  98 
Pac.  515  (§5355  B.  &  C.  Comp). 

Texas.  —  Stooksberry  v.  Swann, 
12  Tex.  Civ.  App.  66,  34  S.  W.  369; 
Moses  V.  Dibrell,  2  Tex.  Civ.  App. 
457,  21  S.  W.  414- 

Vermont.  —  Williams  v.  Wether- 
bee,  2  Aik.  329;  Johnson's  Admr.  v. 
McGuire,  4  Vt.  327;  Manwell  v. 
Manwell,  14  Vt.  14. 

Virginia.  —  Raines  v.  Walker,  77 
Va.  92. 

Washington.  —  Blewett  v.  Bash, 
22  Wash.   536,  61    Pac.  770. 

West  Virginia.  —  See  Rutherford 
V.  Rutherford,  55  W.  Va.  56,  47  S. 
E.  240. 

Wisconsin. — 'HinchlifT  v.  Hinman, 
118  Wis.   130. 

"  Now  by  what  magic  has  a  copy 
from  the  registry  acquired  more  sol- 
emnity and  virtue  than  the  origi- 
nal and  why  is  it  entitled  to  more 
credit  in  a  court  of  Justice?  Why 
is  it  not  a  registered,  unproved, 
original  deed  as  good,  as  safe,  and 
as  satisfactory  evidence,  as  a  certi- 
fied copy  of  such  improved  origi- 
nal?" Knox  V.  Silloway,  i  .Fairf. 
(Me.)  201,  218. 

Foreign  Acknowledgment.  —  In 
Vizard  v.  Moodv.  119  Ga.  918,  47 
S.  E.  348,  a  deed  to  lands  located  in 
Georgia  was  executed  in  Mississ- 
ippi in  January  1900,  but  was  at- 
tested by  only  one  witness.  In  Feb- 
ruary, 1901,  the  maker  acknowledged 
the  deed  in  Mississippi  before  two 
witnesses,  one  of  whom  was  a  no- 
tar  public  who  attached  his  seal  to 
his'  attestation.  It  was  held  that 
the  instrument  was  entitled  to  rec- 
ord in  Georgia  and  was  admissible 
in  evidence  in  a  trial  involving  title 
to  the  land  embraced  therein.     But 
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instrument  must  be  proved  although  acknowledged  and  recorded,^ 
In  several  states  an  instrument  is  admissible  merely  upon  the 
strength  of  its  certificate  of  acknowledgment.® 


it  has  been  held  that  a  deed  of  New 
York  lands  does  not  prove  itself  un- 
der the  Michigan  statutes  (Gault  v. 
Van  Zile,  37  Mich.  22),  and  also 
that  the  fact  that  a  mortgage  was 
executed  and  recorded  in  Alabama 
is  no  proof  of  its  execution  within 
the  terms  of  the  Georgia  statute  on 
the  trial  of  a  case  in  Georgia,  and  in 
the  absence  of  other  proof  of  its 
execution  it  is  properly  excluded. 
Baskin  v.  Vernon.  74  Ga.  370;  Papot 
V.  Southwestern  R.  Co.,  74  Ga.  296. 
And  see  Tittman  v.  Thornton,  107 
Mo.  500,  17  S.  W.  979,  16  L.  R.  A. 
410. 

Filing  Before  Trial.  — In  Texas, 
an  instrument  which  is  permitted  or 
required  to  be  recorded  need  not  be 
filed  three  days  before  trial  to  be  ad- 
missible as  an  original  after  proof 
of  execution.  (Clayton  v.  Ingram 
(Tex.  Civ.  App.),  107  S.  W.  880; 
McGliee  v.  Minter  (Tex.  Civ.  App.), 
25  _  S.  W.  718),  though  this  is  re- 
quired where  it  is  sought  to  use  the 
instrument  without  proof  of  execu- 
tion. Morrow  v.  State,  22  Tex.  App. 
239,  2  Z.  W.  624;  Stark  v.  Harris 
(Tex.  Civ.  App.),  106  S.  W.  887, 
reversed  on  other  points,  no  S.  W. 
737- 

In  Maine,  attested  copies  of  an- 
terior deeds  may  be  offered  without 
further  proof,  but  the  deed  to  the 
party  himself  must  be  directly 
proved.  Webber  v.  Stratton,  89  Me. 
379,  36  Atl.  614. 

Affidavit  of  Forgery,  being  filed, 
it  is  necessary  to  give  further  proof 
of  a  deed  although  it  has  been  re- 
corded on  proper  probate.  Lever- 
ett  V.  Tift  (Ga.  App.),  64  S.  E.  317; 
DeVaughn  v.  McLeroy,  82  Ga.  687, 
10  S.  E.  211. 

In  Iowa  §  3656  of  the  Code  pro- 
vides :  "  Every  private  writing,  ex- 
cept a  last  will  and  testament,  after 
being  acknowledged  or  proved  and 
certified  in  the  manner  prescribed 
for  the  proof  or  acknowledgment  of 
conveyances  of  real  property,  may  be 
read  in  evidence  without  further 
proof."  Chicago,  B.  &  Q.  R.  Co.  v. 
Lewis,  S3  Iowa  loi,  4  N.  W.  842. 
In  this  case  it  was  held  that  under 


this  statute  a  lease  containing  mutual 
covenants  must  be  acknowledged  by 
both  parties  in  order  to  be  admissi- 
ble .in  evidence. 

5.  Carver  v.  Carver,  97  Ind.  497; 
Webber  v.  Stratton,  89  Me.  379,  36 
Atl.  614;  Burkhart  v.  Loughridge, 
116  Ky.  604,  76  S.  W.  397  (title 
bond)  ;  Rollins  v.  Henry,  78  N.  C. 
342;  Skinner  v.  Pinney,  19  Fla.  42, 
45  Am.  Rep.  i ;  Hogan  v.  Carruth, 
18  Fla.  587. 

Chattel  Mortgage  not  admissible 
until  proved.  Peterson  v.  Martinez, 
34  Tex.  Civ.  App.  212,  78  S.  W. 
401 ;  Betterton  v.  Echols,  85  Tex. 
212,  20  S.  W.  63;  Ames  Iron  Wks. 
V.  Chinn  (Tex.  Civ.  App.),  38  S. 
W.  247;  Becker  v.  Bowen  (Tex. 
Civ.  App.),  79  S.  W.  45. 

6.  United  States.  —  Smith  v.  Gale, 
144  U.  S.  509  (applying  §493  Da- 
kota Code  Civ.  Proc.)  ;  Houghton  v. 
Jones,  68  U.  S.  702  (applying  stat- 
utes of   California). 

California.  —  Wetherbee  v.  Dunn, 
32  Cal.  106. 

Colorado.  —  Chivington  v.  Colo- 
rado Springs  Co.,  9  Colo.  597,  14 
Pac.   212. 

Illinois.  —  Ross  v.  Hole,  27  111.  104. 

Indiana.  —  Krom  v.  Vermillion, 
143  Ind.  75,  41  N.  E.  539- 

Kansas.  — •  Stinson  v.  Geer,  42 
Kan.  520,  22  Pac.  586;  Wilkins  v. 
Moore,  20  Kan.  538. 

Michigan. — ^Webb  v.  Holt,  113 
Mich.  338,  71   N.  W.  637. 

Minnesota.  —  Ferris  v.  Boxell,  34 
Minn.  262,  25  N.  W.  592;  Romer  v. 
Conter,  53  Minn.  171,  54  N.  W. 
1052;  Tucker  v.  Helgren,  102  Minn. 
382,  113  N.  W.  912  (§4710  Minne- 
sota Rev.  Laws   1905). 

Missouri.  —  Shumate  v.  Reavis,  49 
Mo.  333.  See  Miller  v.  Wells,  5 
Mo.  6. 

Nebraska.  —  McKenzie  v.  Beau- 
mont, 70  Neb.  179,  97  N.  W.  225. 

Nevada.  —  Sharon  v.  Davidson,  4 
Nev.  416. 

Nezv  Jersey.  —  Den  v.  Wade,  20 
N.  J.  L.  291";  Wells  V.  Wright,  12 
N.   J.   L.    131. 

New  York.  —  Roberts  v.  Jackson, 
I  Wend.  478;  Morris  v.  Wadsworth, 
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J.  Instruments  Executed  by  Court  Officers.  —  Before  in- 
struments purporting  to  be  executed  by  an  officer  of  the  court  un- 
der the  authority  of  the  court  are  admissible  it  must  appear  that 
such  person  was  actually  authorized  to  act,  by  a  court  having  juris- 
diction of  the  person  and  the  subject-matter/ 

K.  Instruments  Executed  by  Agents.  —  a.  In  General.  — The 
authority  of  a  person  who  purports  to  sign  an  instrument  as  the 
agent  of  another  person  must  be  established  before  the  instrument 
is  admissible.^     And  there  is  no  presumption  that  a  person  purport- 


17  Wend.  103;  Goodman  v.  Green- 
berg,  S3  Misc.  583,  103  N.  Y.  Supp. 
779  (but  a  lease  for  less  than  three 
years  is  not  a  "conveyance");  Van 
Cortlandt  v.  Tozer,  17  Wend.  338, 
afHrmed,  20  Wend.  423;  Jackson  v. 
Shepard,  2  Johns.  77;  Smith  v. 
Guarantee  Dental  Co.,  114  N.  Y. 
Supp.  867.  See  McKay  v.  Lasher, 
121   N.  Y.  477,  24  N.  E.  711. 

North  Carolina.  —  Rhodes  v. 
Holmes,  9  N.  C.  (2  Hawks)  193; 
Hunter  v.  Kelly,  92  N.  C.  285. 

Pennsylvania. —  Morris'  Lessee  v. 
Vanderen,  i  Dall.  64;  Keichline  v. 
Keichline,   54   Pa.    St.   75. 

Tennessee.  —  Carter's  Lessees  v. 
Parrot,  i  Overt.  237;  Cox  v.  Bow- 
man's Lessee,  2  Yerg.   108. 

Texas.  —  Boykin  v.  Rosenfield,  69 
Tex.  115,  9  S.  W.  318. 

Virginia.  —  Hassler's  Lessee  v. 
King,  9  Gratt.   115. 

Washington.  —  Gardner  v.  Pt. 
Blakely  Mill  Co.,  8  Wash,  i,  35  Pac. 
402. 

Compare  the    following   cases : 

Alabama.  —  Ravisies  v.  Alston,  5 
Ala.   297. 

Arkansas.  —  Wilson  v.  Spring,  38 
Ark.    181. 

Florida.  —  Neal  v.  Spooner,  20 
Fla.  38;  Hogans  v.  Carruth,  18  Fla. 

587.  ^     . 

Indiana.  —  Mullis  v.  Cavms,  5 
Blackf.  77;  Bowser  v.  Warren,  4 
Blackf.    522. 

Maryland.  —  Eichelberger  v.  Sif- 
ford,  27  Md.  320. 

Massachusetts.  — ■  Dudley  v.  Sum- 
ner, 5  Mass.  438. 

Missouri.  —  Smith  v.  Mounts,  i 
Mo.    671. 

Texas.  —  Dennis  v.  Sanger,  15 
Tex.  Civ.  App.  411,  39  S.  W.  997. 

7.  Hagan  v.  Holderby,  62  W.  Va. 
106,  57  S.  E.  289  (conveyance  by 
special    receiver) ;    Bynum    v.    Hew- 

Vol.  XIV 


lett,  137  Ala.  333,  34  So.  391  (sher- 
iff's deed)  ;  Lynch  v.  Munson  (Tex. 
Civ.  App.),  61  S.  W.  140  (receipt 
given  by  guardian)  ;  Winn  v.  Cog- 
gins,  53  Fla.  327,  42  So.  897;  Sim- 
mons V.  Spratt,  20  Fla.  495. 

In  LaPlante  v.  Lee,  83  Ind.  155, 
it  was  held  that  where  a  party  pro- 
duces an  administrator's  deed  as  a 
muniment  of  title  he  must  show 
that  its  execution  was  authorized; 
that  the  accuracy  of  recitals  in  the 
deed  of  its  having  been  made  upon 
the  order  of  the  court  in  which  the 
trial  was  had  could  not  be  judicially 
noticed  by  the  court.  Citing  Arm- 
strong V.  Jackson,  i  Blackf.  (Ind.) 
210,  12  Am.  Dec.  225;  Huddlestone 
V.  Ingels,  47  Ind.  498. 

Where  title  is  claimed  through  a 
sale  by  a  trustee  in  bankruptcy,  a 
letter  evidencing  the  sale  is  inad- 
missible in  the  absence  of  all  proof 
as  to  the  adjudication  of  bankruptcy 
and  the  appointment  of  a  trustee. 
Keller  v.  Faickney,  42  Tex.  Civ. 
App.  483,  94  S.  W.   103. 

A  sheriff's  deed  purporting  to 
have  been  made  by  virtue  of  a  tax 
execution  is  not  admissible  in  evi- 
dence unless  accompanied  by  such 
execution.  Carr  v.  Georgia  L.  &  T. 
Co.,  108  Ga.  757,  33  S.  E.  190. 

Giving  of  Bond  by  a  receiver  as 
required  by  the  decree  appointing 
him  must  be  shown.  Hagan  v. 
Holderby,  62  W.  Va.  106,  57  S.  E. 
289. 

Order  of  Proof In  an  action  on 

a  guardian's  bond  the  bond  itself 
may  be  given  in  evidence  before 
proof  of  its  approval  by  the  court, 
providing  of  course  that  proof  of 
such  approval  is  made  subsequently. 
Allen  V.  State  ex  rcl.  Stevens,  61 
Ind.  268,  28  Am.  St.  Rep.  672,. 

8.  California.  —  Gashwiler  v. 
Willis,  33  Cal.  II,  91  Am.  Dec.  607. 
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ing  to  sign  as  agent  for  another  person  was  duly  authorized  to  act.** 
b.  By  Officer  of  Corporation.  —  Where  an  instrument  purports 
to  be  executed  by  a  corporation,  through  the  officers  who  are  shown 
to  have  charge  of  its  business,  such  officers  are  presumed  to  have 
had  the  power  to  execute  the  instruments*^  if  the  corporate  seal  is 


Georgia.  —  Southern  R.  Co.  v. 
Ethridge,  io8  Ga.  121,  33  S.  E.  850; 
Johnson  v.  East  Tennessee,  etc.  R. 
Co.,  90  Ga.  810,  17  S.  E.  121  (tel- 
egram). 

Illinois.  —  Gray  v.  Gillilan,  15  111. 
453,  60  Am.  Dec.  761 ;  Dorst  v.  Dom, 
138  111.  App.  397. 

Indiana.  —  Hargrove  v.  John,  120 
Ind.  285,  22  N.  E.   132   (letter). 

Missouri.  —  Hancock  v.  Whybark, 
66  Mo.  672. 

Nebraska.  —  Green  v.  Barker,  47 
Neb.  934,  66  N.  W.  1032. 

Oregon.  —  McClung  v.  McPher- 
son,  47  Or.  72,  81  Pac.  567,  82  Pac. 
13. 

Texas.  —  Underwriters'  F.  Assn. 
V.  Henry  (Tex.  Civ.  App.),  79  S, 
W.   1072. 

And  see  article  "  Principal  and 
Agent,"  Vol.  X. 

Attorney  in  Fact.  —  James  v.  Gor- 
don, I  Wash.  C.  C.  333,  13  Fed.  Cas. 
No.  7,181 ;  Carnall  v.  Duval,  22  Ark. 
136;  Hughes  V.  Holliday,  3  G.  Gr. 
(Iowa)  30;  Tolman  v.  Emerson,  4 
Pick.  (Mass.)  160;  Lamberton  v. 
Windom,  18  Minn.  506;  Chaffee  v. 
Blaisdell,  142  Mass.  538,  8  N.  E.  435. 

Authority  of  Writer  of  Letter 
Purporting  To  Be  an  Agent  must 
be  shown.  Cobb  v.  Malone,  91  Ala. 
388,  6  So.  693 ;  Wheeler  &  Wilson  v. 
McLaughlin.  54  Hun  639,  8  N.  Y. 
Supp.  95;  Yost  V.  Mensch,  141  Pa. 
St.  73,  21   Atl.  507   (reply  letter). 

Where  a  deed  purports  on  its  face 
to  have  been  executed  by  an  attor- 
ney in  fact  and  the  execution  of  the 
deed  is  put  in  issue,  the  power  un- 
der which  it  was  executed  must  be 
produced  and  proved.  Elliott  v. 
Pearce,  20  Ark.  508.  See  also  Car- 
nal! V.  Duval,  22  Ark.  136,  where 
it  was  held  that  the  power  of  at- 
torney to  execute  a  deed  must,  in 
order  to  be  used  in  an  action  where- 
in the  deed  is  the  subject  matter  of 
litigation,  be  admitted  or  proved. 
9.  Whalen  v.  Gleeson  (Conn.), 
71   Atl.  908. 

In  Prestige  v.  Irwin,  46  Ala.  653, 


it  was  held  that  a  letter  acknowl- 
edging the  receipt  of  money  sub- 
scribed with  the  name  of  a  party 
per  another  purports  to  be  his  writ- 
ing, executed  by  his  agent,  and  was 
admissible  in  evidence  to  charge  him 
where  the  person  so  signing  it  tes- 
tifies that  he  was  the  clerk  of  the 
other  in  a  different  department  of 
his  business,  had  written  some  let- 
ters for  him  at  his  request  and  dic- 
tation and  none  without  it,  though 
he  does  not  remember  anj'thing  in 
connection  with  the  particular  letter 
except  that  it  is  in  his  handwriting. 
10.  Alabama.  —  Burgin  v.  Marx, 
48  So.  348;  Jinwright  v.  Nelson,  105 
Ala.  399,  17  So.  91. 

Colorado.  —  Londoner  v.  Stewart, 
3  Colo.  47. 

Georgia.  — •  Carr  v.  Georgia  L.  & 
T.  Co.,  108  Ga.  757,  33  S.  E.  190; 
Raleigh  &  G.  R.  Co.  v.  Pullman  Co., 
122  Ga.  700,  50  S.  E.  1008;  Almand 
V.  Equitable  Mtg.  Co.,  113  Ga.  983, 
39  S.  E.  421. 

Illinois.  —  Springer  v.  Bigford,  160 
111.  495,  43  N.  E.  751 ;  Smith  V.  May- 
field,  60  111.  App.  266;  Sawyer  v. 
Cox,  63  111.  130;  Bills  V.  Stanton, 
69  111.  51;  Indianapolis  &  St.  L.  R. 
Co.  V.  Morganstern,  103  111.  149; 
Consolidated  Coal  Co.  v.  Peers,  150 
111.  344,  37  N.  E.  937. 

/owa.  —  Chicago,  B.  &  Q.  R.  Co. 
V.  Lewis,  53  Iowa  loi,  4  N.  W.  842. 
See  also  Blackshire  v.  Iowa  Home- 
stead Co.,  39  Iowa  624. 

Massachusetts.  —  Chamberlain  v. 
Bradley,  loi  Mass.   188. 

Montana.  —  Tague  v.  John  Caplice 
Co.,  28  Mont.  51,  72  Pac.  297. 

North  Carolina.  —  Shaffer  v. 
Hahn,  in  N.  C.  i,  15  S.  E.  1033. 

South  Carolina. —  Lecsville  Mfg. 
Co.  V.  Iron  Wks.,  75  S.  C.  342,  55 
S.    E.   768. 

South  Dakota.  —  Armstrong  v. 
Advance  Threshing  Co.,  5  S.  D.  12, 
57  N.  W.  1131    (letter). 

Te.vas.  —  Orange  Rice  Mill  Co.  v. 
Mcllhenny,  33  Tex.  Civ.  App.  592, 
77  S.  W.  428. 
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attached  to  the  instrument  and  it  appears  to  be  regular  on  its  face.^^ 

L.  Letters    and    Telegrams.  —  a.  In    General.  —  Generally    a 

letter^^  is  inadmissible  unless  shown  to  have  been  actually  written 


Compare  Elkhart  Hydraulic  Co. 
V.  Turner,  169  Ind.  455,  84  N.  E. 
812. 

A  written  instrument  purporting 
to  have  been  executed  by  an  incor- 
porated bank  signed  by  the  presi- 
dent and  cashier  and  attested  by  the 
bank's  seal,  is  admissible  in  evidence 
without  proof  of  authority  to 
execute  the  contract,  or  that  the 
seal  was  attached  by  authority.  Na- 
tional Bank  of  Commerce  v.  Atkin- 
son, 8  Kan.  App.  30,  54  Pac.  8. 
See  also  Town  Co.  v.  Swigart,  43 
Kan.  292,  23  Pac.  569,  19  Am.  St. 
Rep.  137. 

Letters —  In  Bloom  v.  State  Ins. 
Co.,  94  Iowa  359,  62  N.  W.  810,  it 
was  held  that  letters  written  on 
paper  containing  the  letter  head  of 
an  insurance  company,  in  answer  to 
letters  written  to  the  company,  and 
signed  by  its  secretary  and  the  su- 
perintendent of  the  loss  department, 
should  be  presumed  to  have  been 
written  by  persons  duly  authorized. 
The  court  said :  "  It  should  be  pre- 
sumed that  the  letters  addressed  to 
the  defendant  were  answered  by  the 
proper  officers.  Surely  it  ought  not 
to  be  held,  without  some  evidence 
rebutting  the  presumption,  that  some 
janitor,  floor  sweeper,  or  other  sub- 
ordinate employe,  obtained  posses- 
sion of  the  correspondence,  and  an- 
swered  the  letters." 

Official  Report  of  a  railroad  cor- 
poration filed  many  years  before,  in 
accordance  with  a  legislative  act, 
will  be  presumed  to  have  been  exe- 
cuted by  authorized  agents.  Mac- 
Donald  V.  New  York,  etc.  R.  Co., 
25  R.  I.  40.  54  Atl.  795- 

Judicial  Notice  not  taken  of  the 
substance  of  by-laws  or  customs  of 
private  corporation  to  show  that  the 
president  had  authority  to  sign 
promissory  notes.  Elkhart  Hydrau- 
lic Co.  V.  Turner,  169  Ind.  455,  84 
N.   E.   812. 

Official  Capacity  Must  Be  Shown. 
The  fact  that  the  person  purporting 
to  sign  as  an  officer  of  a  corpora- 
tion was  really  such  officer  must  be 
shown.  Smith  v.  Guarantee  Dental 
Co.,  114  N.  Y.  Supp.  867. 
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Where  the  name  of  the  corpora- 
tion is  stamped  on  an  instrument, 
followed  by  the  name  of  an  indi- 
vidual, written  in  ink,  the  authority 
of  that  person  to  act  as  agent  for 
the  corporation  is  not  established. 
Underwriters'  F.  Assn.  v.  Henry 
(Tex.  Civ.  App.),  79  S.  W.   1072. 

Authenticity  of  Signature  Must 
Be  Established —  Where  an  instru- 
ment is  signed  by  a  person  in  be- 
half of  a  corporation  it  must  still 
be  shown  that  the  signature  is  that 
of  the  person  who  purported  to  sign. 
Smith  V.  Guarantee  Dental  Co.,  114 
N.  Y.  Supp.  867. 

11.  Almand  v.  Equitable  Mtg. 
Co.,  113  Ga.  983,  39  S.  E.  421; 
Dodge  V.  American  Freehold  Co., 
109  Ga.  394,  34  S.  E.  672;  Bale  v. 
Todd,  123  Ga.  99,  50  S.  E.  99°; 
Tague  V.  Caplice  Co.,  28  Mont.  51, 
72  Pac.  297;  Gashwiler  v.  Willis,  33 
Cal.  II,  91  Am.  Dec.  607, 

"  It  is  an  ancient  and  well  estab- 
lished rule  of  law  that  where  the 
seal  of  a  corporation  is  affixed  to 
a  contract  or  written  instrument,  to 
which  such  corporation  is  a  party, 
and  it  is  signed  by  the  president 
and  secretary  or  other  proper  offi- 
cers, it  will  be  presumed  that  such 
officers  did  not  exceed  their  pow- 
ers, as  the  seal  is  prima  facie  proof 
that  it  was  attached  by  proper  au- 
thority and  it  lies  with  the  party 
objecting  to  its  execution  to  show 
that  it  was  affixed  surreptiously  or 
improperly."  Quackenboss  v.  Globe 
&  R.  F.  Ins.  Co.,  177  N.  Y.  71,  69 
N.  E.  223,  reversing  77  App.  Div. 
168,  78  N.  Y.  Supp.  1019. 

12.  United  States.  —  In  re  Ladue 
Tate  Mfg.  Co.,  135  Fed.  910. 

Alabama.  —  Louisville  &  N.  R.  Co. 
V.  Britton,  149  Ala.  552,  43  So.  108; 
O'Connor  Min.  &  Mfg.  Co.  v.  Dick- 
son, 112  Ala.  304,  308,  20  So.  413; 
Owensboro  Wagon  Co.  v.  Hall,  149 
Ala.  210,  43   So.  71. 

California.  —  Sinclair  v.  Wood, 
3  Cal.  98. 

Georgia.  —  Freeman  v.  Brewster, 
93  Ga.  648,  21  S.  E.  165;  Allen,  Mc- 
intosh &  Co.  V.  Farmers'  &  F. 
Nat.  Bank,  129  Ga.  748,  59  S.  E.  813. 
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by  the  purported  author,  or  at  his  direction,^^  and  that  it  was  duly 


Indiana.  —  Baltimore  &  O.  R.  Co. 
V.  McWhinney,  36  Ind.  436;  Lingg 
V.  State  e.r  rel.  Weitzel,  28  Ind. 
App.  248,  61   N.  E.  698. 

/o«'a.  — Dance  v.  McBride,  43 
Iowa  624;  State  v.  Waite,  loi  Iowa 
377,  70  N.  W.  596. 

Kentucky.  —  Donnelly  v.  Donnelly, 
25  Ky.  L.  Rep.   IS43,  78  S.  W.  182. 
Missouri.  —  Brown  v.  Massey,  138 
Mo.  519,  38  S.  W.  939- 

Nebraska.  —  Peycke  v.  Shinn,  68 
Neb.  343,  94  N.  W.  I3S;  Gartrell  v. 
Stafford,  12  Neb.  545,  n  N.  W.  732, 
41  Am.  Rep.  767. 

New  York.  —  R  o  t  h  c  h  il  d  v. 
Schwarz,  28  Misc.  521,  59  N.  Y. 
Supp.  527- 

North    Carolina.  —  F  o  u  s  h  e  e    v. 

Owen,  122  N.  C.  360,  29  S.    E.  770. 

Pennsylvania.  —  Sweeney    v.    Ten 

Mile  O.  &  G.  Co.,  130  Pa.  St.   193, 

18  Atl.  612. 

Texas.  —  International  Harvester 
Co.  V.  Campbell,  43  Tex.  Civ.  App. 
421,  96  S.  W.  93;  Ex  parte  Den- 
ning, 50  Tex.  Crim.  629,  100  S.  W. 
401 ;  Henry  v.  Vaughan  (Tex.  Civ. 
App.),   103   S.  W.   192. 

In  O'Connor  Min.  &  Mfg.  Co.  v. 
Dickson,  112  Ala.  304,  20  So.  413, 
the  court  said :  "  The  law  presumes 
that  a  letter  prepaid  and  posted  and 
properly  addressed  to  the  sendee  at 
the  usual  place  of  receiving  his  mail 
was  delivered  in  due  course.  It 
rests  upon  the  assumption  that  the 
post  officials  and  post  men  discharge 
their  duties;  but  there  is  no  pre- 
sumption that  a  person  whose  name 
is  signed  to  a  letter  is  its  author 
merely  because  it  was  carried  by  the 
post." 

Evidence  of  the  receipt  of  a  letter 
purporting  to  have  been  written  by 
a  person  and  mailed  at  his  place  of 
residence  is  .not  sufficient  to  author- 
ize its  introduction  in  evidence 
against  the  alleged  writer ;  there  must 
be  proof  either  that  he  wrote  it  or 
authorized  it  to  be  written  or  sent. 
Nichols  V.  Kingdom  Iron  Ore  Co., 
56  N.  Y.  618. 

Letters  signed  by  the  "  H.  E. 
Owen  Grain  Co."  are  inadmissible 
as  letters  of  "  H.  E.  Owen  "  without 
proof   that    they   are    one   and    the 


same  person.    Foushee  v.  Owen,  122 
N.  C.  360.  29  S.  E.  770. 

Postscript  must  be  shown  to  have 
been  written  by  the  purported  au- 
thor.   Love   V.   Love,   98   Mo.   App. 

562,.  73  S.  W.  255.  .      ,    .    .^, 

Anonymous  Letters,  niadmissible 
unless  their  authorship  is  proved. 
Pilon  V.  Viger,  198  Mass.  118,  84 
N.   E.  310. 

13.  Hightower  v.  Ogletree,  144 
Ala.  94,  21  So.  934;  Deep  River  Nat. 
Bank's  Appeal,  73  Conn.  341,  47 
Atl.  675  (signature  affixed  to  type- 
written letter  by  stamp)  ;  Nichols 
V.  Kingdom  Iron  Ore  Co.,  56  N.  Y. 
618;  Hargrove  v.  John,  120  Ind. 
285,  22  N.  E.  132;  Butler  v.  Price, 
115  Mass.  578. 

In  Cobb  V.  Malone,  91  Ala.  388, 
8  So.  693,  where  the  question  turned 
on  whether  or  not  the  plaintiff  had 
agreed  to  dismiss  a  suit  on  the  exe- 
cution of  a  certain  mortgage,  and  a 
letter  to  that  effect  to  which  the 
plaintiff's  name  was  signed  was 
produced  but  it  appeared  that  the 
letter  was  written  by  the  plaintiff's 
clerk  and  the  plaintiff  denied  his 
authority  to  write  it,  it  was  held 
that  the  letter  was  not  admissible 
because  there  was  no  evidence 
tending  to  show  that  the  clerk  had 
authority  to  write  it. 

In  Butler  v.  Price,  115  Mass.  578, 
it  was  held  that  evidence  that  the 
holder  of  a  promissory  note  had 
written  to  the  maker  demanding 
payment,  to  which  he  had  received 
a  reply  from  the  maker's  wife  en- 
closing money  in  part  payment  of 
the  note,  was  not  sufficient  evidence 
that  the  maker  authorized  the  writ- 
ing of  the  letter  so  as  to  permit  the 
letter  to  be  introduced  in  evidence 
against  him. 

In  Reynolds  v.  Phillips  (Neb.), 
95  N.  W.  491,  an  action  upon  a 
promissory  note  purporting  to  have 
been  executed  by  an  agent,  where- 
in one  of  the  matters  in  dispute  was 
the  authority  of  the  agent  to  exe- 
cute the  note  in  the  name  of  the 
defendants,  it  was  held  error  to 
permit  the  plaintiff  to  read  in  evi- 
dence a  letter  purporting  to  have 
come  from  the  defendants  recogniz- 
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sent^*   and   received.^^     And   the    same   is    true   of   a  telegram.^* 
Copies  of  a  letter  or  telegram  are  only  admissible  after  the  execu- 
tion of  the  original  has  been  proved." 

b.  Reply  Letter.  —  A  prima  facie  case  of  authenticity  is  made 
where  it  is  shown  that  the  letter^^  was  a  reply  received  in  due 


ing  the  existence  and  validity  of 
the  note,  but  to  which  the  name  of 
the  defendants  was  impressed  by- 
means  of  a  rubber  stamp,  and  there 
was  no  evidence  by  whom  or  by 
what  authority  the  stamp  was  af- 
fixed. 

14.  Testimony  that  letters  were 
sent  to  a  person  will  be  construed 
as  meaning  that  they  were  mailed 
in  the  usual  manner.  Oregon  S.  S. 
Co.  V.  Otis,  100  N.  Y.  446,  3  N.  E. 
485,    53    Am.    Rep.    221. 

15.  United  States.  — ?>m\X\\s  v. 
Shoemaker,    17   Wall.    630. 

California.  —  Eppinger  v.  Scott, 
112  Cal.  369,  42  Pac.  301,  44  Pac 
723,    53    Am.    St.    Rep.    220. 

Georgia. — .Foster  v.  Leeper,  29 
Ga.  294. 

Kentucky.  —  Donnelly  v.  Donnelly. 
25  Ky.  L.  Rep.   IS43,  78  S.  W.   182. 

Massachusetts.  —  Davis  v.  Mason, 
4   Pick.    156. 

Pennsylvania.  —  Huckestein  v. 
Kelly  &  Jones  Co.  139  Pa.  St.  201, 
21  Atl.  78. 

T^xa.y.  —  Griffith  v.  Lake,  12  S. 
W.  285. 

Utah.  — Qoon&y  v.  McKinney,  25 
Utah  329,  71    Pac.  485. 

Wisconsin.. —  Whiting  v.  Missis- 
sippi Mut.  Ins.  Co.,  76  Wis.  592,  45 
N.  W.  672. 

16.  United  States.  — 'Drcy.ti  v. 
True,  74  Fed.  12,  20  C.  C.  A._  265. 

Connecticut.  —  Lewis  v.  Havens, 
40  Conn.  363. 

///fMof.y.  —  Chicago  &  L  R.  Co.  v. 
Russell,  91  111.  298,  33  Am.  Rep.  54. 

Louisiana.  —  Ritchie  v.  Bass,  15 
La.  Ann.  668. 

Maryland.  —  Smith  v.  Easton,  54 
Md.    138,  39  Am.    Rep.  355. 

Minnesota.  —  Burt  v.  Winona,  etc. 
R.  Co.,  31  Minn.  472.  18  N.  W.  285, 
289;  Adams  v.  Mille  Lass  Lumb. 
Co.,  32  Minn.  216,   19  N.  W.  735. 

Nebraska.  —  Yeiser  v.  Gathers,  97 
N.  W.  840;  Peycke  v.  Shinn,  68  Neb. 
343,  94  N.  W.  135. 
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South  Dakota.  — Reynolds  z/.  Hin- 
richs,  16  S.  D.  602,  94  N.  W.  694- 

Texas.  —  Chester  v.  State,  23  Tex. 
App.   577,   5   S.   W.   125. 

Vermont.  —  Durkee  v.  Vermont 
Cent.  R.  Co.,  29  Vt.  127. 

West  Virginia.  —  National  Bank 
v.  National  Bank,  7  W.  Va.  544; 
Cobb  V.  Glenn  B.  &  L.  Co.,  57  W. 
Va.  49,  49  S.  E.  1005. 

17.  Huckestein  v.  Kelly  &  Jones 
Co.,  139  Pa.  St.  201,  21  Atl.  78; 
Davis  V.  Mason,  4  Pick.  (Mass.) 
156;  Whiting  V.  Mississippi  Val.  Ins. 
Co.,  76  Wis.  592,  45  N.  W.  672; 
Joannes  v.  Millerd,  90  Wis.  68,  62 
N.  W.  916;  Foster  v.  Leeper,  29 
Ga.  294. 

18.  England.  —  Ovenston  v.  Wil- 
son, 2  Car.  &  K.  I. 

Uttited  States.  — Scofield  v.  Par- 
lin  &  Orendorff  Co.,  61  Fed.  804, 
10  C.  C.  A.  83;  National  Ace.  Soc. 
V.  Spiro,  78  Fed.  774,  24  C.  C.  A. 
334. 

Alabama.  —  White  v.  Tolliver, 
no  Ala.  300,  20  So.  97;  Louisville 
&  N.  R.  Co.  V.  Britton,  149  Ala. 
552,  43  So.   108. 

Co/orado.  —  Chicago,  B.  &  Q.  R. 
Co.  V.  Roberts,  10  Colo.  App.  87, 
49  Pac.  428;  Atlantic  Ins.  Co.  v. 
Manning,  3  Colo.  224. 

Georgia. —  Ragan  v.  Smith,  103 
Ga.  556,  29  S.  E.  759- 

Illinois.  —  Consolidated  Perfume 
Co.  V.  National  Bank,  86  111.  App. 
642;  Dick  V.  Zimmerman,  207  111. 
636,  69  N.  E.  754- 

lozva.  —  Davis  v.  Robinson,  67 
Iowa  355,  25  N.  W.  280;  Bloom  v. 
State  Ins.  Co.,  94  Iowa  359,  62  N. 
W.  816;  Lyon  v.  Railway  Pass. 
Assur.  Co.,  46  Iowa  631;  Nich- 
ols-Shepard  Co.  v.  Ringler,  135 
Iowa  181,  112  N.  W.  543;  City  Nat. 
Bank   v.   Jordan,    117   N.    W.   758. 

Kansas.  —  Norwegian  Plow  Co.  v. 
Munger,  52  Kan.  371.  35  Pac.  11; 
Huber  Mfg.  Co.  v.  Claudel,  71  Kan. 
441,  80  Pac.  960. 
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course  of  mail ;  and  the  same  presumption  obtains  in  the  case  of 
a  reply  telegram.^^ 


Maine.  —  Abbott  v.  McAloon,  70 
Me.  98. 

Massachusetts.  —  Connecticut  v. 
Bradish,    14    Mass.   296. 

Minnesota.  —  Hoxsie  v.  Empire 
Lumb.  Co.,  41  Minn.  548,  43  N.  W. 
476;  Melby  v.  Osborne,  33  Minn. 
492,   24   N.   W.   253. 

Missouri.  —  Hays  v.  General 
Benev.  Assn.,  127  Mo.  App.  195,  104 
S.  W.  1 141 ;  Sanders  Pub.  Co.  z;.  Em- 
erson, 2  Mo.  App.  Rep'r.  11 16; 
Kloes  V.  Wurmser,  34  Mo.  App.  453. 

Nebraska.  —  Peycke  v.  Shinn,  76 
Neb.  364,  107  N.  W.  386.  See  s.  c, 
68  Neb.  343,  94  N.  W.  135;  People's 
Nat.  Bank  v.  Geisthardt,  55  Neb. 
232,  75  N.  W.  582;  Gartrell  v.  Staf- 
ford, 12  Neb.  545,  11  N.  W.  732,  41 
Am.  Rep.  767;  Helwig  v.  Aula- 
baueh,   120  N.  W.   162. 

South  Carolina.  —  Leesville  Mfg. 
Co.  V.  Morgan  Wood  &  Iron  Wks., 
75  S.  C.  342,  55  S.  E.  768. 

South  Dakota.  —  Armstrong  v. 
Advance  Thresher  Co.,  5  S.  D.  12, 
57  N.   W.    1131. 

Texas.  —  Ullman  v.  Babcock,  63 
Tex.  68;  Lewis  v.  Alexander  (Tex. 
Civ.  App.),  31  S.  W.  414;  Dix  V. 
Jackman  (Tex.  Civ.  App.),  S7  S. 
W.  344;  Sun  Mfg.  Co.  V.  Egbert, 
37  Tex.  Civ.  App.  512,  84  S.  W. 
667. 

West  Virginia.  —  Loverin  v.  Bum- 
garner,  59  W.  Va.  46,  52  S.  E.  1000. 

Typewritten  Letter In  Davis  v. 

Robinson,  67  Iowa  355,  25  N.  W. 
280,  the  court,  against  plaintiffs'  ob- 
jection, admitted  in  evidence  certain 
letters  which  purported  to  be  written 
by  plaintiffs  to  defendant,  and  which 
related  to  the  subject  of  the  con- 
troversy. They  were  written  with 
a  typewriter,  and  there  was  no  di- 
rect evidence  that  they  were  written 
by  plaintiffs  or  by  their  direction. 
It  was  shown,  however,  that  defen- 
dant received  them  through  the  mail, 
and  they  purported  to  be  in  answer 
to  letters  which  he  had  written 
to  plaintiffs.  They  were  held  ad- 
missible without  further  proof  than 
this  that  they  were  written  by  plain- 
tiffs. 


Admissible  Over  Alleged  Writer's 
Declaration    That   it   Is   a   Forgery. 

Illinois  Cent.  R.  Co.  v.  Messnard, 
15   111.   App.   213. 

Typewritten  Signature  to  reply 
letter,  —  same"  rule  applies.  Lancas- 
ter V.  Ames,  103  Me.  87,  68  Atl. 
533,  17  L.  R.  A.  (N.  S.)  229.  And 
see  Davis  v.  Robinson,  67  Iowa  355, 
25    N.    W.   280. 

letters  Arranged  for  in  Previous 
Conversations.  —  The  rule  stated  in 
the  text  seems  to  have  been  applied 
in  the  case  of  Sun  Mfg.  Co.  v.  Eg- 
bert, 37  Tex.  Civ.  App.  512,  84  S. 
W.  667,  to  a  state  of  facts  in  which 
the  letter  was  construed  as  a  reply 
or  answer  to  a  previous  verbal 
proposition,  made  in  a  conversation 
between   the   parties. 

19.  Michigan.  —  People  v.  Ham- 
mond. 132  Mich.  422,  93  N.  W. 
1084. 

Minnesota.  —  Melby  v.  Osborne,  33 
Minn.  492,  24  N.  W.  253. 

Missouri.  —  Taylor  v.  Steamer 
Robert    Campbell,    20    Mo.    254. 

Nebraska.  —  People's  Nat.  Bank 
ZJ.  Geisthardt,  55  Neb.  232,  75  N.  W. 
582. 

New  York.  —  Thorpe  v.  Philbin,  3 
N.  Y.  Supp.  939  (telegram  in  reply 
to  a  letter). 

North  Carolina.  —  Edwards  Bros. 
V.  Erwin,   148  N.   C.  429,  62   S.   E. 

545-  ^    . 

South  Dakota.  —  Western  Twme 
Co.  V.  Wright.  II  S.  D.  521,  78  N. 
W.  942,  44  L.  R.  A.  438;  Armstrong 
V.  Advance  Thresher  Co.,  5  S.  D.  12, 
57  N.  W.  1 131. 

Contra,  Howley  v.  Whipple,  48 
N.  H.  487;  Smith  v.  Easton,  54  Md. 
138. 

"  The  principle  upon  which  the 
cases  rests  is  that  there  is  a  pre- 
sumption that  those  in  charge  of 
receiving  and  transmitting  mail  per- 
form the  duties  entrusted  to  them, 
and  this  coupled  with  the  fact  that 
the  letter  received  on  its  face  pur- 
ports to  be  a  reply  to  the  one  sent, 
and  coming  from  the  source  from 
which  it  might  be  expected,  raises  a 
joint   inference  that  it  is  in  fact  a 
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of  the  letter  to  which  it  is  alleged  to  be  an  answer  must  be  made.^o 
M.  Instrument  Produced  on  Notice.  —  a.  In  General. 
Where  papers  are  produced  on  notice  from  the  adverse  party"  and 
the  party  producing  them  is  a  party  to  the  instrument  or  claims 
under  it,  no  proof  of  the  execution  of  the  instrument  is  required" 
though  proof  is  necessary  where  the  party  producing  it  is  not  a 
party  and  does  not  claim  any  interest  under  it.^^ 

b.  Where  Notice.  Is   Unnecessary. — The  same   rule  applies  m 


reply.  We  see  no  reason  why  this 
same  presumption  of  the  perform- 
ance of  duty  should  not  obtain  as  to 
the  employes  of  a  telegraph  com- 
pany." Edwards  Bros.  v.  Erwin,  148 
N.  C.  429,  62  S.   E.  545- 

In  Howley  v.  Whipple,  48  N.  H. 
487,  the  leading  case  holding  to  the 
contrary  of  the  rule  as  stated,  the 
court  said:  "  But  there  is  a  differ- 
ence in  principle  between  the  two 
cases  —  the  letter  received  in  reply 
to  a  written  communication,  and  the 
despatch  received  in  reply  to  the 
same  communication  sent  by  tele- 
graph. Telegraphic  messages  are 
instruments  of  evidence  for  various 
purposes  and  are  governed  by  the 
same  general  rules  which  are  ap- 
plied to  other  writings.  If  there 
be  any  difference,  it  results  from 
the  fact  that  messages  are  first  writ- 
ten by  the  sender,  and  are  again 
written  by  the  operator  at  the  other 
end  of  the  line,  thus  causing  the 
inquiry  as  to  which  is  the  original. 
...  It  will  be  seen  at  a  glance 
that  there  is  nothing  about  the 
handwriting  here  that  could  indicate 
that  the  message  came  from  Gould, 
nor  is  there  anything  in  the  case  to 
make  this  message  evidence  any 
more  than  there  would  be  if  Gould 
had  sent  a  verbal  message  by  one 
man  who  had  communicated  it  to 
another,  and  the  latter  had,  at 
length,  conveyed  the  message  to  the 
party  for  whom  it  was  designed 
and  to  whom  it  was  originally  sent. 
This  message  might  be  received  as 
it  was  sent,  and  would  ordinarily  be 
acted  on  in  the  business  of  life, 
but  the  only  way  to  prove  such  a 
message  in  a  court  of  law  would  be 
to  summon  both  the  intermediate 
agents  or  bearers  of  the  message, 
and  in  that  way  to  trace  the  mes- 
sage from  the  lips  of  the  one  party 
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until  it  was  received  in  the  ear  of 
the  other  party.  Anything  short  of 
that  would  be  to  rely  upon  hearsay 
evidence    of    the    loosest    character." 

20.  Linn  v.  Ins.  Co.,  78  Mo.  App. 
192. 

21.  It  is  immaterial  that  the  par- 
ty giving  notice  is  a  stranger  to  the 
instrument.  Jackson  v.  Kingsley, 
17  Johns.    (N.   Y.)    158. 

22.  England.  —  Pearce  v.  Hooper, 

3  Taunt.  60;  Roe  v.  Wilkins,  4  Ad. 
&  El.  86,  31  E.  C.  L.  35- 

United  States.  —  Rhoades  v.  Selin, 

4  Wash.  C.  C.  715,  20  Fed.  Cas.  No. 
11,740. 

Alabama.  —  Ward  v.  Reynolds,  32 
Ala.  384;  Woodstock  Iron  Co.  v. 
Reed,  84  Ala.  493,  4  So.  369. 

Delaware.  —  Taylor     v.     Jackson, 

5  Houst.   224. 

Florida.  —  Williams  v.  Keyser,  il 
Fla.  234,  89  Am.  Dec.  243. 

Georgia.  —  Rogers  v.  Hoskins,  15 
Ga.  270;  Herring  v.  Rogers,  30  Ga. 
615 ;  Campbell  v.  Roberts,  66  Ga. 
733;  Beverly  v.  Burke,  9  Ga.  440, 
54    Am.    Dec.    351. 

Massachusetts.  —  McGregor  v. 
Wait,  10  Gray  72,  69  Am.  Dec.  305. 

New  York.  — White  v.  Miller,  7 
Hun  427;  Jackson  v.  Kingsley,  17 
Johns.  158;  Betts  v.  Badger,  12 
Johns.  223,  7  Am.  Dec.  309. 

North  Carolina.  —  Bernhardt  v. 
Brown,  122  N.  C.  587,  29  S.  E. 
884,  65  Am.  St.  Rep.  725. 

Pennsylvania.  —  Frantz  v.  Har- 
mon,  2  Yeates  473. 

South  Carolina.  —  Izlar  v.  Hart- 
ley, 24  S.  C.  382. 

Texas.  —  Simonton  v.  Mayblum, 
59  Tex.  9. 

Admissible  in  Subsequent  Trials 
of  Same  Cause  of  Action —  Cush- 
man  v.  Coleman,  92  Ga.  772,  19  S. 
E.  46;  Wooten  V.  Nail,  18  Ga.  609. 

23.    Jackson    v.     Kingsley,    17 
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cases  in  which  for  any  reason  notice  to  produce  need  not  be  given 
by  the  adverse  party.-* 

c.  As  Evidence  for  Party  Producing.  —  Where  papers  produced 
on  notice  are  placed  in  evidence  by  the  party  calling  for  them,  they 
may,  of  course,  be  used  by  the  party  producing  themp'  but  the 
mere  inspection  of  the  papers  by  the  party  calling  for  them  does 
not  authorize  their  introduction  by  the  other  party  without  proof 
of  their  execution,^^  although  there  are  some  authorities  to  the 
contrary.^^ 

N.  Denial  of  Execution.  —  In  many  states  where  an  action  is 
brought  upon  a  written  instrument  or  it  is  referred  to  in  the  plead- 


Johns.  (N.  Y.)  158;  Rhoades  v. 
Selin,  4  Wash.  C.  C.  715,  20  Fed. 
Cas.  No.  11,740;  Taylor  v.  Jack- 
son, 5  Houst.  (Del.)  224;  Campbell 
V.  Roberts.  66  Ga.  72,^. 

24.  Nature  of  Action  rnay  itself 
give  notice.  Maffi  v.  Stephens 
(Tex.   Civ.  App.),  93   S.  W.   158. 

25.  letters  Produced  on  Notice 
but  Not  Examined  must  be  proved 
by  party  producing  them  before  they 
are  admissible.  Stetson  v.  Lyons, 
34  Ala.  140;  Wooten  v.  Nail,  18  Ga. 
609. 

Mere  Notice  To  Produce  Papers 
does  not  require  the  party  giving 
notice  to  read  them  in  evidence. 
Blight  V.  Ashley,  i  Pet.  C.  C.  15, 
3  Fed.  Cas.  No.  1,541 ;  Saunders  v. 
Duval,  19  Tex.  467;  Penobscot 
Boom  Corp.  v.  Lamson,  16  Me.  224, 
33  Am.  Dec.  656;  Blake  v.  Russ,  2>2 
Me.  360. 

26.  Carr  v.  Gale,  3  Woodb.  &  M. 
38,  s  Fed.  Cas.  No.  2,435;  Austin  v. 
Thomson,  45  N.  H.  113;  Withers  v. 
Gillespy,  7  Serg.  &  R.  (Pa.)  10 
(dicta)  ;  Carradine  v.  Hotchkiss, 
120  N.  Y.  608,  24  N.  E.  1020;  Ken- 
ny V.  Clarkson,  |  Johns.  (N.  Y.) 
385,  3  Am.  Dec.  336.  'See  Worrall 
V.  Davis  C.  &  C.  Co.,  113  Fed.  549, 

557. 

"  The  claim  that  it  gives  the  party 
calling  for  a  paper  an  unfair  ad- 
vantage if  he  may  inspect  it  and 
then  decline  to  put  it  in  evidence, 
seems  to  us  rather  specious  than 
sound.  The  same  objection  would 
lie  in  case  of  bills  for  discovery. 
.  .  .  The  party  who  has  in  his 
possession  books  or  papers  which 
may  be  material  to  the  case  of  his 
opponent    has    no    moral    right    to 


conceal  them  from  his  adversary. 
If  on  inspection,  the  party  calling 
for  them  finds  nothing  to  his  ad- 
vantage his  omission  to  put  them  in 
evidence  does  not  prevent  the  party 
producing  them  from  proving  and 
introducing  them  in  evidence  if  they 
are  competent  against  the  other 
party."  Smith  v.  Rentz,  131  N.  Y. 
169,  30  N.  E.  54,  IS  L.  R.  A.  138. 

27.  England.  —  Wharam  v.  Rout- 
ledge,  5  Esp.  235,  8  R.  R.  851 ;  Cal- 
vert V.  Flower,  7  Car.  &  P.  386. 

United  States. — Jordan  v.  Wil- 
kins,  2  Wash.  C.  C.  482,  13  Fed. 
Cas.  No.  7,526  (note)  ;  Waller  v. 
Stewart,  4  Cranch  C.  C.  532,  29 
Fed.  Cas.  No.  17,109;  Edison  Elec. 
Co.   V.   United    States    Co.,   45    Fed. 

55- 

Delaware.  —  Randel  v.  Chesa- 
peake &  D.  C.  Co.,  I  Har.  233,  284. 

Georgia.  —  Wooten  v.  Nail,  18  Ga. 
609;  Blizzard  v.  Nosworthy,  50  Ga. 
514- 

Maine.  —  Blake  v.  Russ,  23  Me. 
360. 

Massachusetts.  —  Clark  v.  Fletch- 
er, I  Allen  53 ;  Com.  v.  Davidson, 
I  Cush.  (Mass.)  3s >  Long  v.  Drew, 
114  Mass.  77. 

The  Reason  Assigned  for  the  rule 
making  documents  produced  on  no- 
tice and  inspected  evidence  in  the 
case  for  both  parties  is  that  it 
would  give  an  unconscionable  ad- 
vantage to  enable  a  party  to  pry 
into  the  affairs  of  his  adversary  for 
the  purpose  of  compelling  him  to 
furnish  evidence  against  himself 
without  at  the  same  time  subjecting 
him  to  the  risk  of  making  whatever 
he  inspects  evidence  for  both  parties. 
Wooten  V.   Nail,    18   Ga.   609. 
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ings,^*  the  execution  of  the  instrument  need  not  be  proved  unless 
it  is  specifically^^  denied  by  affidavit  before  the  commencement  of 
the  trial,^''  or  its  execution  is  expressly  denied^^  by  verified  plead- 


:?a8.  In  Williams  v.  Rawlings,  lO 
Ga.  491,  it  was  held  that  the  Georgia 
act  prohibiting  defendants  from  con- 
testing the  genuineness  of  any  in- 
strument therein  named  unless  upon 
oath  applies  to  such  instruments 
only  as  are  the  foundation  of  the 
suit  and  not  to  such  as  are  collater- 
ally introduced  in  evidence,  and  that 
either  party  in  an  ejectment  cause 
is  entitled  to  impeach  by  proof, 
without  making  the  affidavit  of 
forgery,  the  genuinesness  of  a  deed 
tendered  in  evidence. 

29.  Garland  v.  Gaines,  73  Conn. 
662,  49  Atl.  19,  84  Am.  St.  Rep.  182. 

In  Wisconsin,  a  writing  purporting 
to  be  signed  by  a  person  proves  it- 
self unless  such  person  "  specifically 
denies "  the  signature  or  execution. 
Stat.  1898,  §4192.  Illinois  Steel  Co. 
V.  Paczocha   (Wis.),  119  N.  W.  55°. 

30.  Roberts  v.  Iron  Car  Equip. 
Co.,  161  Pa.  St.  348,  29  Atl.  38 ;  Con- 
shohocken  Tube  Co.  v.  Iron  Car 
Equipment  Co.,  161  Pa.  St.  391,  28 
Atl.  1 1 19;  Clarke  v.  Newton,  235 
111.  530,  85  N.  E.  747,  aMrming  138 
111.  App.  196  (3  Starr  &  C.  Ann.  Stat. 
1896,  p.  3017,  c.  no,  par.  34)  ;  Stew- 
art V.  Gleason,  23  Pa.  Super.  325. 

Where  an  instrument  appears  duly 
executed  on  its  face  and  there  is 
no  denial  of  the  allegation  that  it 
was  executed  by  the  parties,  proof 
of  execution  need  not  be  made. 
Hargrove  v.  Adcock,  in  N.  C.  166, 
16   S.   E.    16. 

In  Wilbur  v.  Stoepel,  82  Mich.  344, 
46  N.  W.  724,  21  Am.  St.  Rep.  568, 
where  the  defendants  denied  under 
oath  the  execution  of  the  contract  in 
suit,  the  jury  had  been  charged  that 
the  burden  of  proof  was  on  the  de- 
fendant to  show  that  the  contract 
was  not  executed.  In  holding  this 
to  be  error  the  court  said :  "  When- 
ever the  execution  of  an  instrument 
sued  on  is  denied  by  affidavit,  under 
circuit  court  rule  79,  the  burden  of 
proof  is  upon  the  plaintiff  to  show 
the  execution  of  the  instrument. 
No  instrument  is  executed  until  de- 
livered.    In      such      case,      delivery. 
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which  is  an  essential  part  of  the 
execution,  cannot  be  inferred  from 
possession.  The  burden  of  proof  re- 
mained throughout  the  trial  upon  the 
plaintiff." 

Rule  of  Court,  formerly  existed  in 
Pennsylvania  under  which  no  proof 
need  be  made  in  such  a  case  unless 
the  adverse  party  notified  the  other 
party  that  he  would  require  it. 
Reese  v.  Reese,  90  Pa.   St.  89. 

In  Virginia  the  declaration  must 
declare  that  the  defendant  or  person 
stated  to  have  made  the  writing, 
subscribed  his  name  thereto.  Kelly 
V.  Paul,  3  Gratt.  (Va.)  182;  Shepherd 
V.  Frys,  3  Gratt.  (Va.)  422. 

31.  United  States.  —  Apache 
County  V.  Barth,  177  U.  S.  538,  re- 
versing 6  Ariz.  13,  53  Pac.  187  (ap- 
plying Arizona  Rev.  Stat.  1887, 
§  735)  ;  Moline  Plow  Co.  v.  Webb, 
141    U.    S.   616    (Texas   statute). 

Alabama. — •  Capehart  v.  Granite 
Mills,  97  Ala.  353,  12  So.  44. 

California.  —  Horn  v.  Water  Co., 
13  Cal.  62,  73  Am.  Dec.  569;  Cor- 
coran V.  Doll,  32  Cal.  82. 

Colorado.  —  Lothrop  v.  Roberts, 
16  Colo.  250,  27  Pac.  698. 

Georgia.  — '  Wylly  v.  Screven,  98 
Ga.  213,  25  S.  E.  435  (Georgia  Code 
§§2851,  3454,  3472,  4149).  See  Prat- 
ton  V.  Bank  of  Lafayette,  124  Ga. 
965,  53  S.  E.  664. 

Illinois.  —  Shepherd  v.  Royce,  71 
111.  App.  321 ;  Zuel  v.  Bowen,  78  111. 
234;  Shulfeldt  V.  Henderson,  26  111. 

App.  593-  o    .  ,  T   ^ 

Indiana.  —  Belton  v.  Smith,  45  ind. 
291;  Woollen  V.  Wire,  no  Ind.  251, 
n  N.  E.  236. 

Iowa.  —  Smith  v.  King,  88  Iowa 
105,  55  N.  W.  88. 

Maine.  —  See  Flynn  v.  Sullivan,  91 
Me.  355,  40  Atl.   136. 

Maryland.  —  Prudential  Ins.  Co.  v. 
Devoe,  98  Md.  584,  56  Atl.  809. 

Michigan.  —  Homminger  v.  West- 
ern Assur.  Co.,  95  Mich.  355,  54  N. 
W.  949;  Ortmann  v.  Merchants' 
Bank,  41  Mich.  482,  2  N.  W.  677; 
New  York  Iron  Mine  v.  Citizens' 
Bank,  44  Mich.  344,  6  N.  W.  823. 
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ings,   providing  the  instrument   purports"   to  be    signed   by   the 
oartv  against  whom  it  is  offered  in  evidence.^^ 
^S    Notification  of  Intention  To  Use.  -  Very  similar  stat- 
utes exisUn  some  states  under  which  if  a  party  notify  his  adversary 
of  his   ntention  to  use  as  evidence  any  material  writing  and  offer 


Minnesota.  — London  &  N.  W.  R. 
Co.  V.  St.  Paul  Co.,  84  Minn  144, 
86  N  W  872  (Minnesota  Gen.  Stats. 
1894,' §5750;  In  re  O'Neil's  Estate, 
76  N.  W.  27. 

Mississippi.  —  Wanita  Woolen 
Mills  V.  Rollins,  75  Miss.  253,  22  So. 
819.  ^    ^ 

Teras.  —  Tme  v.  Freeman,  83  Tex. 
520  17  S.  W.  783,  18  S.  W.  963; 
Close  V.  Judson,  34  Tex.  288  (action 
on  letter  acknowledging  an  indebted- 
ness). 

Wisconsin.  —  Parroski  v.  Goldberg, 
80  Wis.  339,  50  N.  W.  191. 

In  Leary  v.  Meier,  78  Ind.  393,  an 
action  to  recover  possession  of  prop- 
erty leased  by  the  defendant  from 
the  plaintiff,  the  execution  of  the 
lease  not  being  denied  by  affidavit  be- 
fore the  commencement  of  the  trial, 
nor  by  a  pleading  under  oath,  it  was 
held  that  as  the  lease  was  referred 
to  in  the  complaint  it  might  be  read 
in  evidence  on  the  trial  without  proof 
of  its  execution. 

In  Brooks  v.   Brady,   53  HI;  App. 
155,  an  action  upon  a  written  instru- 
ment   as    follows:     "Pays    William 
Morris  one  hundred  and  five  and  70- 
100  dollars  with  eight  per  cent,   in- 
terest," and  signed,  it  was  held  that 
as  its  execution  was  not  denied  by  a 
vertified  plea  it  was  admissible  under 
§34    of    the    Practice    Act    without 
proof  of  the  signature  of  the  maker. 
Death   of   Party   Executing   Such 
Instrument,  in  such  a  case  the  rule 
does  not  apply,  under  some  statutes. 
Fitzgerald  v.  English,  73  Minn.  266, 
76  N    W.  27.     See  London  &  N.  W. 
Co.  V.  St.  Paul  P.  I.  Co.,  84  Minn. 
144,  86  N.  W.  872;  Julian  v.  Rogers, 
87  Mo.  229.    And  see  article  "Exec- 
utors   AND    Administrators,"    Vol. 
V,  p.  408. 

Effect. —  "A  failure  to  deny  the 
execution  by  a  pleading  under  oath 
has  been  held  to  be  so  far  an  admis- 
sion of  the  genuineness  of  the  in- 
strument   as    to    preclude    its    being 


controverted  by  proof.  This  rule 
would  perhaps  apply  to  a  case  like 
this  where  the  denial  is  by  affidavit. 
The  reason  of  this  ruling,  as  stated 
in  'the  earliest  decision  upon  the  sub- 
ject under  these  statutes,  is  that  the 
party  relying  upon  the  instrument 
has  a  right  to  be  forewarned  of  any 
contemplated  attack  upon  it."  Carver 
V.  Carver,  97  Ind.  497- 

Purpose  of  Such  Statutes  is  not 
to  shift  the  burden  of  proof  but 
simply  to  relieve  the  party  relying 
upon  a  written  instrument  of  the  bur- 
den of  making  proof  of  its  execu- 
tion unless  the  execution  be  denied 
under    oath.     Carver   v.    Carver,    97 

Ind.  497- 

Effect  of  Denial.  —  Where  the  exe- 
cution of  a  written  instrument  is 
denied  under  oath,  this  does  not  cast 
upon  the  party  offering  it  the  neces- 
sity of  proving  it  more  strictly  than 
he  would  be  required  to  do  at  com- 
mon law.  Jones  v.  Rives,  3  Ala. 
II.  And  see  Stewart  v.  Gleason,  23 
Pa.  Super.  325- 

32.  Instrument  purporting  to  be 
signed  by  "S.  Holdridge "  is  inad- 
missible without  proof  of  its  execu- 
tion against  a  defendant  whose  name 
is  "C  S.  Holdridge."  MassiUon 
Eng.  &  T.  Co.  V.  Holdridge,  68  Minn. 
393,  71  N.  W.  399.     And  see  Illinois 

Steel   Co.   V.    Paczocha    (Wis.),   119 

N.  W.  550. 
33.    Fitzgerald     v.      English,     7i 

Minn.  266,  76  N.  W.  27;  Mast  &  Co. 

V.  Matthews,  30  Minn.  441,  16  N.  W. 

155. 
In    Indiana,    the    rule    applies    as 

against     all    parties     to     an     action 

whether  the  instrument  was  executed 

by   them   or  not.    Belton   v.    Smith, 

45   Ind.   291;    Carver  v.   Carver,   97 

Ind.   497.  .  ,   . 

In  Texas,  such  an  instrument  is 
inadmissible  against  the  vendee  of 
the  person  executing  it,  unless  it  is 
proved.  Lignoski  v.  Crooker,  86 
Tex.  324,  24  S.  W.  278,  788. 
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him  an  inspection,  the  execution  of  the  writing  need  not  be  proved 
unless  expressly  denied  by  affidavit.^* 

2.  Mode     of     Proof.  —  A.  Unattested     Instruments.  —  a.  In 

General. (!•)  Proof    of    Handwriting.  —  The    ordinary    method    of 

proving  the  signature  to  a  v^^ritten  instrument  is  to  prove  the  hand- 
writing of  the  writer.*'* 

(2.)  Witness  Present  at  Execution.  —  A  person  present  at  the  time 
an  instrument  was  drawn  up  and  signed  may  of  course  testify  to 
its  execution.^^ 

(3.)  Circumstantial  Evidence.— (A.)  In  General.  —  The  authenticity 
of  an  instrument  may  be  sufficiently  established  by  circumstantial 
evidence.*^ 

(B.)  Habitual  Method  of   Signing.  —  The  fact  that  a  name  was 


84.     Carver  v.  Carver,  97  Ind.  497. 

An  Indiana  statute  (Burns  Rev. 
Stat.  1901  §486;  Horner's  Rev.  Stat. 
1901,  §478)  provides  that  if  either 
party  before  trial  permits  the  other 
to  inspect  any  material  writing  with 
notice  that  he  intends  to  read  it  as 
evidence,  it  may  be  so  read  without 
proof  of  genuineness  of  execution 
unless  denied  by  afifidavit  before  trial ; 
and  in  Boseker  v.  Chamberlain,  160 
Ind.  114,  66  N.  D.  448,  it  was  held 
that  a  written  assignment  of  the 
claim  sued  upon  might  be  read  in 
evidence  by  the  plaintiff,  he  having 
complied  with  this  statute,  without 
proof  of  its  execution,  although  it 
was  not  the  foundation  of  the  action. 

35.  Seibold  v.  Rogers,  no  Ala. 
438,  18  So.  312;  Williams  v.  Keyser, 
II  Fla.  234,  89  Am.  Dec.  243;  Pullen 
V.  Hutchinson,  25  Me.  249;  Curtis  v. 
Hall,  4  N.  J.  L.  148;  Rutherford  v. 
Dyer,  146  Ala.  665,  40  So.  974. 

A  written  instrument,  not  attested 
by  a  subscribing  witness,  is  suffi- 
ciently proved  to  authorize  its  intro- 
duction by  competent  proof,  that  the 
signature  of  the  person,  whose  name 
is  undersigned,  is  genuine.  The 
party  producing  it  is  not  required  to 
proceed  further  upon  a  mere  sug- 
gestion of  a  false  date,  when  there 
are  no  indications  of  falsity  found 
upon  the  paper,  and  prove  that  it 
was  actually  made  on  the  day  of 
the  date.  After  proof  that  the  signa- 
ture is  genuine,  the  law  presumes 
that  the  instrument  in  all  its  parts 
is  genuine,  also,  when  there  are  no 
indications  to  be   found  upon  it  to 
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rebut  such  a  presumption.     Pullen  v. 
Hutchinson,  25  Me.  249. 

Letters — Broadrick  v.  Broadrick, 
25  Pa.  Super.  225 ;  Pearson  v.  Mc- 
Daniel,  62  Ga.  100;  Swicard  v. 
Hooks,  85  Ga.  580,  11  S.  E.  863; 
Parker  v.  Amazon  Ins.  Co.,  34  Wis. 

Where  the  handwritmg  m  which 
was  affixed  the  signature  to  a  letter 
has  been  identified  as  that  of  one 
of  the  parties  to  the  action  on  trial, 
the  letter  if  otherwise  proper  evi- 
dence is  admissible  even  though  the 
signature  thereto  is  denied  by  the 
testimony  of  the  party  charged  as 
the  author  of  the  letter.  Burgess  v. 
Burgess,  44  Neb.   16,  62  N.  W.  242. 

Manner  of  Proving  Handwriting. 
See  article  "  Handwriting,"  Vol.  VI. 

36.  Jones  v.  Hough,  77  Ala.  437; 
Stoddard  V.  Hill,  38  S.  C.  385,  I7  S. 
E.  138;  Clayton  v.  Ingram  (Tex. 
Civ.  App.),  107  S.  W.  880;  Dundy  v. 
Chambers,   23   111.    369. 

37.  Price  v.  Garvin  (Tex.  Civ. 
App.),  69  S.  W.  98s;  Bentley  v. 
McCall,  119  Ga.  S30,  46  S.  E.  645; 
Payne  v.  Ormond,  44  Ga.  514;  Terry 
V.  Rodahan,  79  Ga.  278,  5  S.  E.  38, 
II  Am.  St.  Rep.  420;  Bugbee  v. 
Davis,  167  j\Iass.  33,  44  N.  E.  1055; 
International  Harv.  Co.  v.  Campbell, 
43  Tex.  Civ.  App.  421,  96  S.  W.  93; 
Forgerson  v.  Smith,  104  Ind.  246, 
3  N.  E.  866. 

Where  a  contract  purported  to  be 
executed  by  the  defendant  corpora- 
tion and  it  appears  that  the  parties 
acted  in  accordance  with  its  provi- 
sions, the  execution  of  the  contract 
will   be    considered   proved.     Nelson 
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signed  in  the  manner  customarily  employed  by  the  person  is  some 
evidence  of  the  genuineness  of  the  signature.^® 

(C.)  Instrument  Sent  Expressly  eor  Signature.  —  Although  an 
instrument  is  sent  to  a  person  for  the  express  purpose  of  obtaining 
his  signature  and  is  returned  signed,  this  is  not  enough  of  itself 
to  establish  the  genuineness  of  the  signature.^^ 

(4.)  Admissions.  —  The  admissions  of  the  adverse  party  may  suf- 
ficiently supply  proof  of  the  authenticity  of  an  instrument  and 
dispense  with  all  afifirmative  proof  upon  the  part  of  the  person 
offerincf  the  instrument.*" 


V.  Western  Steam  Nav.  Co.  (Wash.), 
100  Pac.  325. 

The  fact  that  a  consignor  had  a 
telephone  conversation  with  some 
person  at  the  office  of  the  express 
company  does  not  sufficiently 
authenticate  an  express  receipt  re- 
ceived by  the  consignor  from  his 
messenger.  Hill  v.  Adams  Exp.  Co., 
74  N.  J.  L.  338,  68  Atl.  94. 

38.  Produce  Exch.  Tr.  Co.  v. 
Bieberbach,  176  Mass.  577,  58  N.  E. 
162 ;  International  Harv.  Co.  v. 
Campbell,  43  Tex.  Civ.  App.  421, 
96   S.   W.   93- 

"  In  some  instances  the  signature 
of  the  company  was  made  by  the 
use  of  a  rubber  stamp ;  in  others  it 
was  typewritten,  and  in  others  it  was 
in  the  handwriting  of  the  secretary, 
and  in  these  respects  the  notes  ad- 
mitted were  similar  to  those  in  suit. 
All  this  evidence  was  admitted  right- 
ly because  it  was  competent  as 
against  defendant  company."  Pro- 
duce Exch.  Tr.  Co.  V.  Bieberbach, 
176  Mass.  577,  58  N.  E.  162. 

Signing  by  Stencil.  —  See  Bell 
Bros.  V.  Western  &  A.  R.  Co.,  125 
Ga.  510,  54  S.  E.  532;  Burriss  v. 
Missouri  Pac.  R.  Co.,  105  Mo.  App. 
659,  78  S.  W.  1042. 

39.  Baum  v.  Rainbow  Smelt.  Co., 
42  Or.  453,  71  Pac.  538. 

The  fact  that  a  consignor  received 
an  express  receipt  from  the  mes- 
senger to  whom  he  had  intrusted  a 
package  to  be  delivered  to  the  ex- 
press company  does  not  sufficiently 
authenticate  the  receipts.  Hill  v. 
Adams  Exp.  Co.,  74  N.  J.  L.  338, 
68  Atl.  94. 

"  The  fact  that  the  lease  was  sent 
by  the  plaintiff  to  Thomas  J.  Gaines, 
Jr.,  to  be  executed,  that  he  received 


it,  that  it  was  returned  to  the  plain- 
tiff with  his  name  signed  to  it,  and 
that  he  afterwards  occupied  the 
rooms,  was  prima  facie  proof  of  the 
execution  of  the  lease  by  him." 
Garland  v.  Gaines,  72  Conn.  662,  49 
Atl.    19,   84  Am.    St.    Rep.    182. 

40.  Delaware.  —  Plunkett  v.  Dil- 
lon, 4  Del.  Ch.   198. 

Georgia.  —  Vizard  v.  Moody,  119 
Ga.  918,  47  S.  E.  348;  Wood  V.  Isom, 
68  Ga.  417. 

Illinois.  —  Lowman  v.  Aubery,  72 
111.  619;  Dundy  v.  Chambers,  22,  111. 
369. 

Indiana.  —  Rhode  v.  Louthain,  8 
Blackf.  413. 

Massachusetts.  —  Nichols  v.  Allen, 
112   Mass.  23. 

Minnesota.  —  Pottgieser  v.  Dorn, 
16  Minn.  204. 

Missouri.  —  Smith  v.  Witton,  69 
Mo.  458;  Powell  V.  Adams,  9  Mo. 
766. 

New  York.  —  Hall  v.  Beston,  26 
App.  Div.  105,  49  N.  Y.  Supp.  811, 
affirmed,  165  N.  Y.  632,  59  N.  E.  1123 
(admission  in  answer)  ;  Eichhold  v. 
Tiffany,  20  Misc.  681,  46  N.  Y.  Supp. 
534,  reversed  on  other  points,  28 
App.  Div.  60,  50  N.  Y.  Supp.  964. 

Pennsylvania.  —  Stewart  v.  Glea- 
son,  23  Pa.  Super.  325;  West  Phila- 
delphia Nat.  Bank  v.  Field,  143  Pa. 
St.  473,  22  Atl.  829,  24  Am.  St.  Rep. 
562. 

In  Des  Moines  Sav.  Bank  v.  Ken- 
nedy (Iowa),  120  N.  W.  742,  the 
plaintiff  had  obtained  an  order  of 
court  requiring  the  defendant  to  pro- 
duce a  patent  under  which  the  de- 
fendant claimed.  This  was  pro- 
duced and  offered  in  evidence  with- 
out further  identification  by  the  de- 
fendant, and  this  was  held  proper  as 
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h.  Books  of  Corporation.  —  The  books  of  a  corporation  may  be 
proved  by  the  testimony  of  the  officer  of  the  corporation  who  is 
shown  to  be  their  proper  custodian,"  and  each  entry  need  not  be 


the  production  of  the  patent  in  re- 
sponse to  the  order  was  a  solemn  ad- 
mission that  it  was  what  the  order 
called  for  —  a  patent  from  the 
government  to  the  defendant. 

In  Houston  &  T.  C.  R.  Co.  v.  Bath, 
40  Tex.  Civ.  App.  270,  90  S.  W.  55, 
the  bill  of  exceptions  showing  that 
certain  receipts  were  given  by  a 
witness,  it  was  held  that  the  appel- 
lant could  not  be  heard  to  deny  the 
proper  execution  of  the   receipts. 

In  Crichton  v.  Smith,  34  Md.  42, 
an  "action  for  damages  for  the  al- 
leged breach  of  contract,  it  was 
held  that  a  copy  thereof  was  admis- 
sible in  evidence  for  the  plaintiffs, 
the  same  having  been  produced  and 
used  by  the  defendants  as  the  con- 
tract between  the  parties  to  the  suit 
in  another  cause  then  pending  in  the 
federal  court  of  the  district  of  Mary- 
land, that  such  use  by  the  defendants 
constituted  an  admission  of  its 
authenticity.  See  also  Philadelphia 
W.  &  B.  R.  Co.  V.  Howard,  13  How. 

(u.  s.)  307,  332. 

In  Nason  v.  Bangor  Christian 
Church,  66  Me.  100,  where  the  ques- 
tion was  whether  or  not  the  church 
named  was  properly  entitled  to  a 
legacy  in  a  will,  extracts  from  the 
records  of  the  "  Maine  Eastern  Con- 
ference of  Christian  Churches  "  and 
from  the  records  of  the  claimant 
church  were  by  agreement  of  the 
parties  expressly  made  part  of  the 
case,  and  it  was  held  that  this  sufficed 
to  make  them  legally  proper  to  be 
considered  by  the  court ;  that  "  made 
a  part  of  the  case  as  they  are  with- 
out objection  the  authenticity  and 
correctness  of  these  records  must  be 
deemed  to  be  conceded." 

Instrument  Need  Not  Be  Shown 
Party  at  the  time,  to  render  his  ad- 
mission of  its  execution  competent. 
Stewart  v.  Gleason,  23  Pa.  Super. 
325;  Rowley  v.  Ball,  3  Cow.  (N. 
Y.  303,  15  Am.  Dec.  266  (distinguish- 
ing Shaver  v.  Ehle,  16  Johns.  (N. 
Y.)  201)  ;  Pentz  v.  Winterbottom,  5 
Denio   (N.  Y.)    51. 

letters Mead    v.    Randall,    ill 


Mich.  268,  69  N.  W.  506;  Aspell  v. 
Smith,  134  Pa.  St.  59,  19  Atl.  484; 
Dunbar  v.  United  States,  156  U.  S. 

185. 
Admissions     in     Pleadings     may 

authenticate  documents.  Smith  v. 
Gale,  144  U.  S.  509;  Thorp  v. 
Koekuk  Coal  Co.,  48  N.  Y.  253. 

Admission  by  Surety  that  he  exe- 
cuted the  bond  sued  upon,  together 
with  the  fact  that  there  was  a  signa- 
ture above  his,  purporting  to  be  that 
of  the  principal,  and  in  the  place 
where  it  would  be  expected,  suffi- 
ciently prove  as  against  the  surety 
execution  by  the  principal.  Valen- 
tine  V.   Wheeler,    116   Mass.   478. 

In  Alabama  under  §  992  Code 
1896,  the  execution  of  an  attested  in- 
strument cannot  be  proved  by  the 
admission  of  the  maker.  Sledge  v. 
Singley,  139  Ala.  346,  37  So.  98; 
Lewis  V.  Glass   (Ala.),  39  So.  771. 

41.  Lowry  Nat.  Bank  v.  Fickett, 
122  Ga.  489,  50  S.  E.  396;  Smith  v. 
Natchez  Steamboat  Co.,  l  How. 
(Miss.)  479.  And  see  article  "Cor- 
porations," Vol.   Ill,  p.  610. 

"  The  books  do  not  prove  them- 
selves, but  when  they  are  produced 
by  an  officer  of  the  corporation  who 
is  shown  to  be  the  legal  custodian 
of  the  books  and  who  testifies  that 
they  are  the  original  books,  and  the 
court  by  inspection  becomes  satis- 
fied that  there  is  nothing  suspicious 
in  the  books  to  raise  a  suspicion  of 
fraud,  the  identification  is  sufficient." 
Lowry  Nat.  Bank  v.  Fickett,  122  Ga. 
489,  SO  S.  E.  396. 

Books  of  a  religious  corporation 
were  held  sufficiently  identified  where 
they  were  identified  by  the  person 
who  had  charge  of  them  at  the 
time  the  transactions  in  issue  took 
place,  although  he  was  not  the 
custodian  of  the  books  at  the  time 
of  trial.  Illinois  Conference  v. 
Plagge,  76  111.  App.  468,  affirmed,  177 
111.  431,  S3  N.  E.  76,  69  Am.  St.  Rep. 
252. 

Trustee  of  Bankrupt  Corporation 
is  proper  custodian  of  the  corpora- 
tion    books     and     may     sufficiently 
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verified  by  the  person  making  it.«  Entries  may  also  be  verified 
by  any  person  who  saw  them  made.*^ 

c  Records  of  Unincorporated  Societies.— The  records  of  unin- 
corporated societies  are  sufficiently  authenticated  where  it  is  made 
to  appear  that  the  records  offered  have  been  recognized  and  acted 
upon  by  the  association  in  its  transaction  of  business.''* 

d  Instruments  Furnished  for  Public  Use.— The  genuineness  of 
an  instrument  which  is  one  of  a  large  number  furnished  to  the  pub- 
lic for  general  use  is  sufficiently  proved  by  this  very  fact. 

e  Instruments  Furnished  for  Use  of  Employes.  — Rules  and 
regulations  furnished  by  a  company-  for  the  government  of  its 
servants  are  sufficiently  proved  when  shown  to  be  such,  and  need 
not  be  proved  as  are  records  of  a  corporation.*^ 


identify  them,  and  it  need  not  be 
shown  that  he  received  them  from 
the  proper  custodian.  Lowry  Nat. 
Bank  v.  Fickett,  122  Ga.  489,  50  S. 

E.  396. 

Entries     in     Regular     Course     of 

Business Entries    by    the    person 

having  charge  of  the  books  are  reg- 
ular entries,  and  are  admissible  in 
case  of  such  person's  death.  Chen- 
ango Bridge  Co.  v.  Lewis,  63  Barb. 
(N.  Y.)   III. 

Proof  of  Copies  of  Records  of 
Private  Corporations —  See  article 
"Records,"  Vol.  X,  p.  861.  And  see 
Miller  v.  Johnston,  71  Ark.  174,  72 
S.  W.  371 ;  King  V.  Enterprise  Ins. 
Co.,  45  Ind.  43. 

42.  Sigua  Iron  Co.  v.  Brown,  171 
N.  Y.  488,  64  N.  E.  194-  But  see 
Union  Gold  Min.  Co.  v.  Rocky  Mt. 
Bank,  2  Colo.   565. 

Entries  in  Handwriting  of  Officer. 
"  Mere  proof  that  the  entries  there- 
in are  in  the  handwriting  of  an 
officer  of  the  corporation  does  not 
seem  to  be  sufficient  identification 
unless  it  appears  that  it  was  the 
duty  of  such  officer  to  make  the 
entries."  Lowry  Nat.  Bank.  v. 
Fickett,    122   Ga.  489,   50   S.   E.   396. 

43.  St.  Lawrence  Mut.  Ins.  Co. 
V.  Paige,  I  Hilt.   (N.  Y.)  430. 

44.  Where  it  is  shown  that  a  book 
which  on  its  face  purports  to  con- 
tain a  record  of  the  proceedings  of 
an  unincorporated  society  is  the 
book  in  which  the  records  of  the 
meeting  of  the  society  are  kept,  it 
is  admissible  in  favor  of  a  stranger 
to  show  the  organization  and  doings 

4S 


of  the  society.  Tarbell  v.  Gifford 
(Vt.),  72  Atl.  921.  ^      ^ 

A  paper  which  purported  to  be  the 
constitution  of  an  unincorporated 
association  and  which  was  found  and 
kept  in  the  archives  of  the  society 
and  acted  upon  as  a  constitution  is 
sufficiently  authenticated  and  it  is 
immaterial  that  it  was  not  recorded 
in  the  record  books  of  the  society. 
Tarbell  v.  Gifford  (Vt.),  72  Atl. 
921. 

The  constitution  and  by-laws  of  a 
benefit  society  which  purport  to  be 
published  by  the  supreme  council 
of  the  order  and  are  furnished  the 
inferior  lodges  by  it,  are  admissible 
without  proof  that  they  were  adopted 
by  the  local  society,  where  they  have 
been  used  by  it.  Home  Circle  Soc. 
V.  Shelton  (Tex.  Civ.  App.),  81  S. 
W.  84. 

45.  Railroad  Time  Card.  — Offi- 
cial character  shown  by  proof  that 
it  was  such  as  were  furnished  to 
the  general  public  by  the  railway 
company.  Western  Union  Tel.  Co. 
V.  O'Fiel  (Tex.  Civ.  App.),  104  S. 
W.  406. 

Advertising  Circular  of  a  railroad 
admissible  to  show  that  a  certain 
road  was  leased  by  another  only 
when  it  is  shown  that  the  circular 
was  obtained  from  an  office  of  the 
latter  road  or  was  distributed  by  it. 
Atchison,  T.  &  S.  F.  R.  Co.  v. 
Cruzen,  31  Kan.  718,  3  Pac  520. 
And  see  to  the  same  effect.  Berry  v. 
Matthews,  7  Ga.  457  (advertising  cir- 
cular of  joint  stock  association). 

46.  Dixon  v.  New  England  R. 
Co.,  179  Mass.  242,  60  N.  E.  581. 
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f.  Letters  and  Telegrams.  —  (1.)  Receipt —  (A.)  Presumptions. 
(a.)  Letters. — There  is  a  presumption  that  a  properly  addressed 
letter  regularly  mailed  was  received  by  the  addressee.*^ 

letter  Not  Deposited  in  Official  Mail  Box.  —  The  presumption  that 
a  letter  properly  addressed  and  stamped  was  received  has  been  held 
to  obtain  although  the  letter  was  not  deposited  in  an  official  mail 
box,  if  it  appears  that  in  the  regular  course  of  business  it  would 
reach  such  a  place.'*^ 

(b.)  Telegrams. — There  is  a  presumption  that  when  a  telegram 
has  been  delivered  to  the  telegraph  company  and  accepted  for 
transmission,  that  it  has  been  duly  forwarded  and  received.^^ 

(B.)   Acknowledgment  of  Receipt.— An    acknowledgment    by    the 


47.  Dick  V.  Zimmerman,  207  III 
636,  69  N.  E.  754;  Oregon  S.  S.  Co. 
V.  Otis,  100  N.  Y.  446,  3  N.  E.  48s, 
S3  Am.  Rep.  221 ;  Melby  v.  Osborne, 
33  Minn.  492,  24  N.  W.  253;  Brown 
V.  Fraternal  Ace.  Assn.,  18  Utah  265, 
55  Pac.  62;  Cooney  v.  McKinney, 
25  Utah  329,  71  Pac.  485;  Garland 
V.  Gaines,  73  Conn.  662,  49  Atl.  19, 
84  Am.  St.  Rep.  182.  And  see  arti- 
cle   "  Presumptions,"    Vol.    IX,    p. 

897. 

Production  by  Writer —  Although 
a  letter  alleged  to  have  been  sent 
and  received  by  the  addressee  is  pro- 
duced from  the  possession  of  the 
writer,  if  it  has  the  usual  postmark 
upon  it,  and  the  writer  explains  his 
possession  of  it,  and  there  is  evi- 
dence that  it  was  regularly  mailed, 
it  is  admissible.  Starr  v.  Torrey,  22 
N.  J.  L.  190. 

Letter-Press  Copy  Book  of  a  de- 
ceased person  admissible  under 
Massachusetts  Stat.  1898,  c.  535,  as 
containing  his  declarations  or  as  en- 
tries in  regular  course  of  business, 
to  show  that  the  letters  copied 
therein  had  been  put  in  the  regular 
channel  for  transmission,  from 
which  it  might  be  inferred  that  they 
had  reached  their  destination.  Green 
V.  Crapo,  181  Mass.  55,  62  N.  E. 
956.  And  see  Scott  v.  Bailey,  73 
Vt.   49,   50   Atl.   557- 

48.  Swampscott  Mach.  Co.  v. 
Rice,  159  Mass.  404,  34  N.  E.  520 
(letter  deposited  in  box  from  which 
an  office  boy  regularly  collected  the 
mail)  ;  Sanborn  v.  Cunningham 
(Cal.),  33  Pac.  894  (and  see  Ford 
V.  Cunningham,  87  Cal.  209,  25  Pac. 
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403)  ;   Phillips  V.   Scott,  43   Mo.  86, 
97  Am.   Dec.   369. 

49.  Com.  V.  Jeffries,  7  Allen 
(Mass.)  548,  556,  83  Am.  Dec.  712; 
Western  Twine  Co.  v.  Wright,  il 
S.  D.  521,  78  N.  W.  942;  Perry  v. 
German  A.  Bank,  53  Neb.  89,  73  N. 
W.  538,  68  Am.  St.  Rep.  593;  Ore- 
gon S.  S.  Co.  V.  Otis,  100  N.  Y.  446, 
3  N.  E.  485,  53  Am.  Rep.  221 ;  State 
V.   Hopkins,   50   Vt.   316. 

The  fact  that  a  telegram  was  sent 
is  competent  evidence  as  tending  to 
show,  and  warrants  the  presumption 
that  it  was  received.  This  presump- 
tion is  one  of  fact,  however,  and  is 
entitled  to  more  or  less  weight  ac- 
cording to  the  circumstances  under 
which  the  telegram  was  sent;  and 
its  receipt  may  be  disproved.  Ep- 
pinger  v.  Scott,  112  Cal.  369.  42  Pac. 
301,  44  Pac.  723,  53  Am.  St.  Rep.  220. 

To  prove  the  sending  of  tele- 
grams, the  originals  being  shown  to 
have  been  destroyed  by  the  tele- 
graph company,  the, testimony  of  the 
sender  that  he  sent  certain  messages 
by  telegraph  to  a  person  who  re- 
sided in  another  city,  directed  to 
him  in  that  city,  is  sufficient;  the 
presumption  of  their  receipt  being 
one  of  fact  which  may  be  rebutted 
or  contradicted.  There  is  some- 
thing of  a  public  character  im- 
pressed upon  the  telegraph  service 
by  the  guard  and  obligations  of  pub- 
lic law  thrown  around  it,  and  pre- 
sumptions of  correct  delivery  simi- 
lar to  those  attending  the  mailing  of 
letters,  but  perhaps  weaker  in  a 
degree,  attend  the  delivery  of  mes- 
sages to  a  telegraph  company  for 
purposes  of  transmission.    Oregon  S. 
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addressee, 'in  a  reply  letter,  of  the  receipt  of  a  letter  proves  its  de- 

^'7c^rCrRcuMSTANTTAi.  EVIDENCE.  -  The  facts  which  appear  in  the 
case  wm  of^en  sufficiently  prove  the   delivery   and   receipt  of  a 

^^  m'fTELEGRAMs  -  To  provc  that  a  telegram  was  sent  and  received 
the  testTmorof  the  agent  of  the  company  sending  the  message  is 
Idmfsslbro'r  the  entrks  in  his  books  may  be  received  when  he  is 
unavailable." 


S.  Co.  V.  Otis,  TOO  N.  Y.  446,  3  N.  E. 
485,  53  Am.  Rep.  221. 

50.  In  Dick  v.  Zimmerman,  207 
111.  636,  69  N.  E.  754,  it  was  held 
that  delivery  of  a  letter  was  suth- 
ciently  shown  by  another  letter 
written  by  the  addressee  acknowl- 
edging the  receipt  thereof  so  as  to 
admit  copies  of  the  former  letter  m 
evidence.  And  see  Distad  v.  Shank- 
lin,  15  S.  D.  507,  90  N.  W  151; 
Willis  V.  Hammond,  41  b.  <-•  I53, 
19  S.  E.  310.  . 

51.  Where  a  letter  was  found  in 
the  apartments  of  a  woman  which 
she  had  just  vacated  and  it  was  in 
the  handwriting  of  a  person  with 
whom  she  had  been  carrymg  on  an 
extensive  correspondence,  it  sutti- 
ciently  appears  that  the  letter  had 
been  actually  received  by  her.  Pur- 
inton  V.    Purinton,    lOi    Me.   250,  63 

Atl.    925-  .  , 

Admission  by  the  writer  ot 
authorship  of  certain  letters  and 
production  by  him  of  letters _  writ- 
ten him  by  the  addressee  which  he 
declares  form  a  connected  corre- 
spondence, sufficiently  proves  the  re- 
ceipt of  the  first  group  by  the  ^ad- 
dressee. Mead  v.  Randall,  in  Mich. 
268,  69  N.  W.  506. 

In  Hedden  v.  Roberts,  134  Mass. 
38  45  Am.  Rep.  276,  an  action  to 
recover  for  goods  sold  where  the 
issue  was  whether  the  plaintiff  had 
sent  to  the  defendant  a  bill  for  the 
goods  by  mail  and  the  defendant 
had  received  it,  was  held  proper 
to  receive  evidence  that  on  the  en- 
velope containing  the  bill  was  print- 
ed a  request  for  the  return  of  the 
letter  to  the  post-office  address  of 
the  plaintiff  if  not  called  for  in 
ten  days  and  that  the  letter  was  not 
returned,    in    connection    with    evi- 


dence that  the  plaintiff  had  sent 
the  bill  enclosed  in  that  envelope 
by  mail   to  the    defendant. 

Return  Address  on  letter  and 
proof  that  the  letter  never  was  re- 
turned is  proof  of  its  receipt  by  ad- 
dressee. Hedden  v.  Roberts,  134 
Mass.  38,  45  Am.  Rep.  276;  Ackley 
V.    Welch,   85    Hun    178,    32    N.    Y. 

Supp.    577-        „  .,  ,,      ,         , , 

Possession  of  Letter  by  addressee 
prima  facie  evidence  of  delivery. 
Austin  V.  Long,  I  Ga.  App.  258,  57 

S.  E.  964. 

52.    "As      telegraphic      messages 
are  read  by  sound,  as  well  as  auto- 
matically recorded  in  symbols,  these 
entries    (made    by    the    despatcher's 
clerk  in  a  train  sheet  from  the  tele- 
graphic report  of  a  station  operator) 
stand   upon  the   same   footing   as   if 
luade   from   oral    statements   uttered 
at  the  indicated  station  and  audible 
in  the  despatcher's  office ;  or,  in  view 
of  the  symbols  in  which  the  manipu- 
lation of  his  instrument  by  the  oper- 
ator who   sends  his  message  makes 
it    visible    at    the    receiving    station, 
the  entries  are  as  if  made  from  his 
signals  given  at    .     .     •     (the  send- 
ing station)    and  visible  in  the  des- 
patcher's office,"  and  therefore  such 
entries  are  admissible  without  calling 
the  operator  who  sent  the  message  — 
in  this  way  differing  from  the  case 
of  book  entries  made  by  a  servant 
and   transferred  to  his  master's  ac- 
count book.     Donovan  v.   Boston  & 
M.  R.  Co.,  158  Mass.  450,  33  N.  E. 

Operator  at  Sending  Station  may 

prove  the  sending  of  the  telegram 
by  producing  his  files,  although  he 
was  not  the  operator  who  had  sent 
the  message.  Blalock  &  Co.  v. 
Clark  Bros.,  I37  N.  C.  140,  49  S.  E. 
88. 
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(8.)  Genuineness.  —  (A.)  Of  Letter. —  (a.)  In  General. — The  genu- 
ineness of  a  letter  may  be  established  in  the  same  manner  as  that 
of  any  other  written  instrument."^^  The  surrounding  circumstances 
may  be  given  in  evidence  when  they  bear  upon  the  question.^** 

(b.)  Customary  Use  of  Stamp.  —  Evidence  that  it  was  customary 
for  the  person  whose  name  was  af&ced  to  a  letter  by  a  stamp  to  so 
sign  his  letters  is  admissible.^^ 

(c.)  Typewritten  Letter. — Although  a  letter  is  typewritten,  includ- 
ing the  signature,  it  is  admitted  that  a  person  may  still  recognize 
such  peculiarities  in  the  manner  of  writing  or  the  character  of  the 
letters  as  to  be  able  to  identify  it.^® 

(d.)  Contents.  —  The  nature  of  the  contents  of  a  letter  may  be 
some  evidence  of  the  genuineness  of  the  letter,^^  though  not  of 
itself  sufficient  evidence.^®     They  are  especially  valuable  where  the 


Memorandum  admissible  in  con 
nection  with  the  agent's  testimony, 
where  he  vouches  for  its  accuracy, 
though  he  cannot  remember  it,  and 
it  was  made  by  another  person.  St. 
Louis  S.  W.  R.  Co.  V.  White  S.  M. 
Co.,  78  Ark.   I,  93  S.  W.  58. 

63.    See  supra,  IV,  2  A,  a. 

54.  International  Harv.  Co.  v. 
Campbell,  43  Tex.  Civ.  App.  421, 
96  S.  W.  93. 

In  Abbott  V.  McAloon,  70  Me.  98, 
where  the  issue  was  whether  or  not 
an  order  for  goods  received  by  mail 
by  the  plaintiff  purporting  to  be 
signed  by  the  defendant  had  been 
signed  or  authorized  by  the  defendant, 
it  was  held  that  the  testimony  of 
the  plaintiff  that  the  defendant  had 
previously  informed  him  that  he 
would  sertd  such  an  order,  and  that 
a  postscript  on  the  order  alluded  to 
a  matter  known  to  no  person  but 
the  defendant  and  himself,  was  suf- 
ficient proof  prima  facie  to  estab- 
lish the  fact  that  it  was  the  author- 
ized order  of  the  defendant  and 
warranted  its  admission  in  evidence. 
The  court  said :  "  Proof  of  hand- 
writing is  one  mode  of  showing  that 
papers  are  genuine  or  authorized. 
It  may  also  be  done  by  admission 
and  conduct  in  various  ways.  Men 
may  communicate  by  signs  and 
cipher,  as  well  as  by  using  words 
in   their   ordinary    signification." 

Receipt  by  Mail  is  not  sufficient 
evidence  of  the  genuineness  of  a 
letter.  Sweeney  v.  Ten  Mile  O.  & 
G.  Co.,  130  Pa.  St.  193,  18  Atl.  612; 
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Nichols  V.  Kingdom  Iron  Ore  Co., 
56  N.  Y.  618. 

Entry  in  Book  of  Registered  Let- 
ters showing  receipt  of  letter  from 
a  certain  person  addressed  to  a  cer- 
tain person,  admissible  as  showing 
the  genuineness  of  the  letter  pre- 
sented. In  re  Kennedy's  Estate 
(Cal.),    36    Pac.    1030. 

Letter-Head  is  admissible  as  evi- 
dence to  show  the  authorship  of  a 
letter.  International  Harv.  Co.  v. 
Campbell,  43  Tex.  Civ.  App.  421,  96 
S.  W.  93 ;  Hays  v.  General  Benev. 
Assn.,  127  Mo.  App.  195,  104  S.  W. 
1 141;  Leesville  Mfg.  Co.  v.  Morgan. 
Wood  &  Iron  Wks.,  75  S.  C.  342, 
55  S.  E.  768.  And  see  National  Ace. 
Soc.  V.  Spiro,  78  Fed.  774,  24  C.  C. 
A.  334;  Raleigh  R.  Co.  v.  Pullman 
Co.,  122  Ga.  700,  50  S.  E.  1008;  Al- 
len, Mcintosh  &  Co.  v.  Farmers'  & 
T.  Nat.  Bank,  129  Ga.  748,  59  S. 
E.   813. 

55.  Union  Cent.  Ins.  Co.  v. 
Washburn    (Ala.),   48    So.    475. 

56.  Huber  Mfg.  Co.  v.  Claude!, 
71    Kan.    441,   80   Pac.    960. 

57.  International  Harv.  Co.  v. 
Campbell,  43  Tex.  Civ.  App.  421, 
96  S.  W.  93;  Scott  V.  Berkshire  Co. 
Sav.  Bank,   140  Mass.   157,  2  N.  E. 

925- 

As  strengthening  Presumption  of 
Authenticity    of    Reply    Letter,    see 

Lancaster  v.  Ames,  103  Me.  87,  68 
Atl.  533,  17  L.  R.  A.   (N.  S.)   229. 

58.  Freeman  v.  Brewster,  93  Ga. 
648,  21  S.  E.  165. 
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letter  was  written  for  an  illiterate  person,"  or  was  typewritten.""* 
(B)  Of  Telegram.  — Telegrams  may  be  authenticated  by  proving 
the  handwriting  of  the  person  purporting  to  have  signed  the  orig- 
inal draft  of  the  telegram  presented  for  transmission.^^  In  that 
numerous  class  of  cases  in  which  the  telegram  received  by  the  ad- 
oressee  is  considered  to  be  the  originals,  the  handwriting  of  the 
agent  of  the  telegraph  company  who  received  the  message  may  be 
proved,  and  sufficiently  establishes  the  genuineness  of  the  telegram.  - 
B.  Attested  Instruments. —  a.  Subscribing  Witness  Deftned. 
A  subscribing  witness  is  a  person  who  was  present  at  the  execution 
of  an  instrument  and  who  then  signed  his  name  thereto  as  a  wit- 
ness, or  afterwards  subscribed  it  as  such  at  the  request  of  the  party 
who  executed  it.^^ 


59.    Singleton    v.    Bremer,    Harp. 
L.  (S.  C.)  201. 

"An    illiterate    person    can    only 
communicate   by   letter   through   the 
aid    of   an   amanuensis.     The    signa- 
ture   must    be    that    of    the    latter. 
Testimony  from  him  that  he  wrote 
only   what  he  was   told  to   write   is 
not  the   only   means   of  determining 
that     fact.     The     statements     made 
may  relate  to  what  could  not  have 
been  known  to  any  one  but  the  per- 
son from  whom  the  letter  purports 
to  come;  or  they  may  be  expressed 
in  a  particular  way  that  is  peculiar 
to  him.     They  may  be  put  in   such 
a    form    as    an    uneducated    person 
would   naturally   use   and   they   may 
be  phrased  in  a  style  which  conclu- 
sively   shows    that    the    words    are 
those   of  the  amanuensis.     If  there- 
fore the  letter  be  lost  or  destroyed, 
proof    of    its    contents    may    be    of 
material     importance     in     determin- 
ing from  whom  the   communication 
really    came."      Whalen    v.   Gleeson, 
(Conn.),   71   Atl.   908. 

60.  In  re  Deep  River  Nat.  Bank's 
Appeal,  7Z  Conn.  341,  47  Atl.  675; 
State  V.  Freshwater,  30  Utah  442, 
8s  Pac.  447.  But  see  Sprinkle  v. 
United  States,  150  Fed.  56,  82  C. 
C.  A.  I. 

61.  Distad  v.  Shanklin,  15  S.  D. 
507,  90  N.  W.  151 ;  Oregon  S.  S. 
Co.  V.  Otis,  100  N.  Y.  446,  3  N.  E. 
485,  53  Am.  Rep.  221 ;  Smith  v. 
Easton,   54   Md.    138,   39   Am.    Rep. 

355- 

The  fact  that  a  telegram  if  writ- 
ten in  an  original  cipher  is  strong 
evidence  that  it  was  sent  by  the  per- 


son alleged  to  be  the  sender.  Ore- 
gon S.  S.  Co.  V.  Otis,  100  N.  Y. 
446,  3  N.  E.  485,  S3  Am.  Rep.  221. 
As  secondary  evidence  that  the 
telegram  received  was  sent  by  the 
person  alleged  to  have  been  the 
sender,  the  fact  that  the  news  con- 
veyed is  repeated  in  letters  between 
the  parties  is  strong  evidence. 
Oregon  S.  S.  Co.  v.  Otis,  100  N. 
Y.  446,  3  N.  E.  48s.  53  Am.  Rep. 
221. 

62.  Richie  v.  Bass,  15  La.  Ann. 
668.  And  see  cases  cited,  supra,  I, 
28,  L,  r,   (2.), 

63.  £«g/ancf.  —  Roberts  v.  Phil- 
lips, 4  El.  &  Bl.  450,  82  E.  C.  L.  450. 

Alabama.  —  Houston  v.  State,  114 
Ala.  15,  21  So.  813;  Chastain  v.  Por- 
ter, 130  Ala.  410,  30  So.  492. 

Georgia.  — Smith  v.  Crotty,  112 
Ga.  90s,  38  S.  E.  no. 

New  For^.  —  Pritchard  v.  Pal- 
mer, 88  Hun  412,  34  N.  Y.  Supp. 
787;  Earley  v.  St.  Patrick's  Church 
Society,  81  Htm  369,  30  N.  Y.  Supp. 
979;  Henry  v.  Bishop,  2  Wend.  575; 
Hollenback  v.  Fleming,  6  Hill  303- 
Pennsylvania.  — 'Unsion  v.  Tick- 
nor,  99  Pa.  St.  231. 

Tennessee.  —  Tate  v.  Lawrence,  11 
Heisk.  503. 

Although  a  person  may  be  present 
at  the  execution  of  an  instrument, 
if  he  does  not  subscribe  the  instru- 
ment at  that  time  as  a  witness,  but 
does  it  afterwards  without  request 
of  the  parties,  he  is  not  a  subscribing 
witness.  In  re  Clute's  Estate,  37 
Misc.  586.  75  N.  Y.    Supp.    I059- 

Witnessing  a  Will —  To  attest  or 
witness   a   will   the   subscribing  wit- 
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b.  Necessity  of  Calling  Suhscrihing  Witnesses.  —  To  prove  the 
execution  of  an  attested  instrument  it  is  generally  necessary  to  call 
a  subscribing  witness  if  such  witness  can  be  had.*'*     This  general 


ness  must  be  present  when  the  writ- 
ing is  signed  and  thereby  becomes  a 
will,  or  the  testator  may,  after  he 
has  affixed  his  signature,  acknowl- 
edge it  to  be  his  act  in  the  presence 
of  the  witnesses.  Irvine's  Estate, 
206  Pa.  St.  I,  55  Atl.  795. 

64.  United  States.  —  Rhodes  v. 
Rigg,  I  Cranch  C.  C.  87,  20  Fed. 
Cas.  No.  11,749;  Clarke  v.  Court- 
ney, 5  Pet.  319;  Winn  v.  Patterson, 
9  Pet.  663,  674. 

Alabama.  —  Jenks  v.  Terrell,  73 
Ala.  238;  Houston  v.  State,  114  Ala. 
15,  21  So.  813;  Collins  V.  Sherbet, 
114  Ala.  480,  21  So.  997;  Martin  v. 
Mayer,  112  Ala.  620,  20  So.  963; 
Richmond,  etc.  R.  Co.  v.  Jones,  92 
Ala.  218,  9  So.  276. 

Arkansas.  —  Wilson  v.  Royston, 
2  Ark.  315;  Brock  v.  Saxton,  5  Ark. 
708. 

California.  —  Stevens  v.  Irwin,  12 
Cal.    306. 

Connecticut.  —  Knap  v.  Sacket,  i 
Root  501 ;  Kelsey  v.  Hanmer,  18 
Conn.  311. 

Delaware.  —  Boyer  v.  Norris,  i 
Har.  22;  Plunkett  v.  Dillon,  4  Del. 
Ch.    198. 

Georgia.  —  Watts  v.  Kilburn,  7  Ga. 
356;  Coody  V.  Gress  Dumb.  Co.,  82 
Ga.  793.  18  S.  E.  218;  Hudson  v. 
Puett,  86  Ga.  341,  12  S.  E.  640; 
Baker  v.  Massengale,  83  Ga.  137,  10 
S.  E.  347;  McVicker  v.  Conkle,  96 
Ga.  584,  24  S.  E.  23;  Fletcher  v. 
Perry,  97  Ga.  368.  22,  S.  E.  824. 

Illinois.  —  Mariner  v.  Saunders, 
ID  III.   113. 

Indiana.  —  Sheets  v.  Dufour,  5 
Blackf.  549;  Sampson  v.  Grimes,  7 
Blackf.  176.       . 

lozva.  —  Ballinger  v.  Davis,  29 
Iowa  512. 

Kentucky.  —  Goodall's  Admr.  v. 
Goodall,  5  J.  J.  Marsh.  596. 

Louisiana.  —  Labarthe  v.  Gerbeau, 
I  Mart.   (N.  S.)  486. 

Maine.  —  Pullen  v.  Hutchinson,  25 
Me.  249. 

Maryland.  —  Handy  v.  State.  7 
Har.  &  J.  42.  But  see  Pannell  v. 
Williams,  8  Gill  &  J.  511- 

Massachusetts.  —  Whitaker  v.  Sal- 
isbury, 15  Pick.  534. 
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Missouri.  —  Glasgow  v.  Ridgeley, 
II  Mo.  34.  But  see  Moss  v.  Ander- 
son, 7  Mo.  337. 

Nebraska.  —  Buchanan  v.  Wise,  34 
Neb.  695,  52  N.  W.  163. 

Nevada.  —  Kalmes  v.  Gerrish,  7 
Nev.  31.  _ 

New  Hampshire.  —  Foye  v.  Leigh- 
ton,  24  N.  H.  29. 

New  Jersey.  —  Williams  v.  Davis, 
2  N.  J.  L.  259;  Corlies  v.  Vannote, 
16  N.  J.  L.  324- 

New  York.  —  Kayser  v.  Sichel,  34 
Barb.  84;  Jones  v.  Underwood,  28 
Barb.  481 ;  King  v.  Smith,  21  Barb. 
158.  But  see  Garvey  v.  Owens,  9 
N.  Y.   St.  227. 

North  Carolina.  —  Johnston  v  . 
Knight,  5  N.  C.  (l  Murph.)  293; 
Johnson  v.  Knight,  6  N.  C.  (2 
Ivlurph.)    237. 

Ohio. — 'Warner  v.  Baltimore  & 
O.  R.  Co.,  31  Ohio  St.  26s. 

Oregon.  —  Hannan  v.  Greenfield, 
36  Or.  97,  58  Pac.  888. 

Pennsylvania.  —  January  v.  Good- 
man, I  Dall.  208:  Tarns  v.  Hitner, 
9  Pa.  St.  441 ;  Truby  v.  Byers,  6  Pa. 
St.  347;  Peters  v.  Condron,  2  Serg. 
&  R.  80.     See  also  Charles  v.  Scott, 

1  Serg.  &  R.  294. 

Rhode  Island.  —  Kinney  v.   Flynn, 

2  R.  I.  319. 

Texas.  —  Lewis  v.  Bell  (Tex.  Civ. 
App.),  40  S.  W.  747;  International 
&  G.  N.  R.  Co.  V.  McRae,  82  Tex. 
614,  18  S.  W.  672,  27  Am.  St.  Rep. 
926. 

Vermont.  —  Harding  v.  Cragie,  8 
Vt.  501. 

Wisconsin.  —  Carrington  v.  East- 
man,  I   Pin.  650. 

Compare  Mississippi  Lumb.  &  C. 
Co.  V.  Kelly,  19  S.  D.  577,  104  N. 
W.  265. 

The  objection  arising  from  the 
absence  of  a  subscribing  witness 
was  termed  by  Lord  Mansfield  in 
Abbot  V.  Plumbe,  i  Dougl.  (Eng.) 
216,  as  "a  captious  objection";  but 
he  said  that  the  rule  requiring  the 
testimony  of  the  subscribing  witness 
was  a  technical  rule  and  was  not  to 
be  dispensed  with  unless  it  appeared 
that  his  attendance  could  not  be  pro- 
cured. 
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rule  is  equally  applicable  to  deeds  -  mortgages,-  instruments  under 


The  Reason  Assigned  for  the  rule 
requiring  the  production  of  the  sub- 
scribing witness   is   that  the  parties 
by    selecting    him    as    such    witness, 
have  agreed  to  depend  upon  his  tes- 
timony as  to  the  fact  of  execution 
and  because  he  is  supposed  to  have 
a   knowledge    of    facts    and    circum- 
stances,   many    of     which     are     un- 
known  to  other  persons,   or   cannot 
be  recalled  or  proved   in  any  other 
way.    Russell  v.  Walker,  73  Ala.  3i5; 
Kinney  v.  Flynn,  2  R-  I-.,3i9  =   Hol- 
lenback  v.  Fleming    6  Hill   (^- /•) 
^03;    Cussons  V.   Skmnen   n    M.  & 
W     (Eng.)    161,    168;    Forsythe    ^ 
Hardin,   62  111.   206.     See   also   Call 
V.     Dunning,     4    East     (t-ngJ     53. 
Barnes  v.  Trompowski,  2  Durnt.   & 
E     (Eng.)    262.     But    see    Hall    v. 
Phelps,  2  Johns.  (N   Y  >  45 1;  Henry 
V.    Bishop.   2   Wend.    (N    Y.)    575, 
Newsom  v.  Luster,  13  Ih-  i75-     .  . 
"The   rule  may   have   been   origi- 
nally  framed   in   reference   to   deeds 
or    other    solemn    instruments    usu- 
ally attested  by  witnesses,  but  it  is 
now  extended  to  every  private  writ- 
ing   which    the    parties    may    have 
chosen    to    cause     to     be     attested. 
Ellerson  v.  State,  69  Ala.  i. 

Afterward  the  rule  was  placed 
upon  the  ground  that  the  best  evi- 
dence should  be  required,  and  hence 
very  strict  proof  was  demanded,  or 
diligent  search  for  the  witness,  or 
proof  of  his  death,  etc.,  before  re- 
sort to  secondary  evidence  was 
proper.  Cunliffe  v.  Sefton,  2  East 
(En'^)  183;  Cooke  v.  Woodrow,  5 
Cranch    (U.   S.)    13.  .,      ^     . 

Later    the    courts    considered    the 
objection    arising    from    the    absence 
of    the    subscribing    witness,    unac- 
companied  with   any   suggestions   ot 
fraud   as   entitled   to   much   less    re- 
gard than  formerly.     As  was  said  in 
Jackson    V.    Burton,    n    Johns.    (N. 
Y  )    64,   "  the   rules  and   practice  ot 
the  court  leaves  this  point  with  some 
latitude     of     discretion."       And     in 
Crosby  v.   Percv,   i   Taunt.   304,   t5ir 
James   Mansfield   after   adverting  to 
the   difficulty   of   laying   down   as   a 
general   rule   what   shall  be   deemed 
sufficient   inquiry   for   a   subscribing 
witness  before  letting  in  other  evi- 
dence refers  the  rule  to  the  ground 


of  public  convenience,  observing  that 
more  inconvenience  results  from  ex- 
cluding than  from  admitting  sec- 
ondary  evidence. 

In  Proving  Title  to  Personal  Prop- 
erty evidence  of  possession  is  admis- 
sible, but  where  a  party  seeks  to 
prove  title  thereto  by  an  attested 
instrument  he  must  prove  the  in- 
strument by  the  witnesses  and  can- 
not by  a  third  person."  Patterson  v. 
Kicker,  72  Ala.  406. 

Whether  Object  Is  To  Prove  In- 
strument Genuine  or  Forged  if  it  is 
attested,  and  subscribing  witnesses 
must  be  called.  Stamper  7'.  Grithn. 
20  Ga.  312,  65  Am.   Dec.  62«. 

Where  One  of  Two  Witnesses  Is 
a  Defendant,  a  co-defendant  can- 
not call  such  witness  to  prove  the 
execution  of  the  instrument,  no  evi- 
dence being  introduced  accounting 
for  the  absence  of  the  other.  Umph- 
reys  z:  Hendricks.  28  Ga.  157-  But 
see  next  succeeding  note  78. 

To  Explain  an  Instrument,  Wit- 
ness Not  Necessary.  —  Where  there 
are  three  signers  to  a  note  and  but 
one  subscribing  witness,  the  testi- 
mony of  one,  other  than  the  sub- 
scribing witness,  is  admissible  to 
show  that  two  of  these  signatures 
were  added  subsequent  to  that  of 
the  subscribing  witness.  Harding  v. 
Cragie,  8  Vt.  501. 

Where  an  Attester's  Signature  Is 
Written  by  a  Third  Person  parol 
admissions  of  the  party  whose  name 
is  so  signed  are  admissible  to  show 
that  the  act  of  such  third  person 
was  authorized.  Pottgieser  v.  Dorn, 
16  Minn.  204. 

65.  Allrcd  v.  Elliott,  71  Ala. 
224;  EUis  V.  Smith,  10  Ga  253; 
Davis  V.  Alston,  61  Ga.  225 ;  Samp- 
son V.  Grimes,  7  Blackf.  (Ind.)  176; 
Woodman  v.  Segar,  25  Me  90; 
Chaplain  v.  Briscoe,  11  Smed  &  M. 
(Miss.)  372;  Spencer  v.  Bedford,  4 
Strobh.    (S.   C.)    96. 

Time  of  Executing  Deed  can  only 
be  proved  by  testimony  of  subscrib- 
ing witnesses,  unless  their  absence 
is  accounted  for.  ^IcConnell  v. 
Brown.  Litt.  Sel.  Cas.   (Ky.)   459- 

66.  Lewis  v.  Glass  (Ala.).  39  So. 
771-    Brynjolfson    v.     Northwestern 
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seal,"  instruments  not  under  seal,<»8  bills  of  sale,«»  submissions  and 
awards/"  applications  for  life  insurance  policies,"  assignments 
thereof,'^^  constable's  bonds,^^  and  wills.^* 

Proof  of  the  Handwriting  of  a  Subscribing  Witness  is  not  admissible 
to  prove  execution  of  the  instrument  in  the  absence  of  proof  as  to 
his  death,  absence,  or  incapacity/^  And  though  the  death,  absence, 
or  incapacity  of  a  witness  is  shown,  proof  of  his  handwriting  is  not 
admissible  in  the  absence  of  evidence  showing  the  impossibility  of 
producing  other  witnesses.'^^ 

Nor  Is  Proof  of  the  Handwriting  of  the  Maker  of  an  attested  instru- 
ment admissible  in  the  absence  of  evidence  showing  the  witness' 
death,  absence  or  incapacity." 


El.  Co.,  6  N.  D.  450,  71  N.  W.  555, 
66  Am.  St.  Rep.  612. 

In  Coleman  v.  State,  79  Ala.  49, 
it  was  held  that  the  execution  of  a 
mortgage  purporting  to  have  been 
attested  by  two  witnesses  should 
have  been  proved  b}^  at  least  one  of 
these  witnesses,  or  else  the  witnesses 
should  all  have  been  shown  to  be 
dead,  insane,  out  of  the  jurisdiction 
of  the  court,  or  that  they  could  not 
be  found  after  diligent  inquiry;  or 
the  case  should  otherwise  have  been 
brought  within  some  established  ex- 
ception to  the  rule,  in  either  of 
which  contingencies  the  instrument 
could  be  proved  by  other  evidence. 

67.  Williamson  v.  Wright,  3  N. 
J.  L.  984;  Clarke  v.  Courtney,  5 
Pet.  (U.  S.)  319;  Lewis  v.  Ringo, 
3  A.  K.  Marsh.  (Ky.)  247;  Henry 
V.  Bishop,  2  Wend.  (N.  Y.)  575; 
Bennet  v.  Robinson's  Admr.,  3 
Stew.  &  P.  (Ala.)  227;  Trammell 
V.  Roberts,  i  McMull.  L.  (S.  C.) 
305. 

68.  Bennet  v.  Robinson's  Admr., 
3  Stew.  &  P.  (Ala.)  227;  Trammell 
V.  Roberts,  i  McMull.  (S.  C.)  305; 
Townsend  v.  Covington,  3  McCord 
(S.   C.)    219. 

69.  Martin  v.  Mayer,  112  Ala. 
620,  20  So.  963;  Collins  V.  Sherbet, 
114  Ala.  480,  21  So.  997;  Brown  v. 
Hicks,  I  Ark.  2:^2;  H'orton  v.  Hag- 
ler,   8   N.    C.    (i    Hawks)    48. 

70.  Tyler  v.  Stephens,  7  Ga.  278. 

71.  Read  v.  Metropolitan  Life 
Ins.  Co.,  17  Misc.  307,  40  N.  Y. 
Supp.  374. 

72.  Pence  v.  Makepeace,  65  Ind. 
.345- 
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73.  Petit  V.  McAdam,  2  Serg.  & 
R.    (Pa.)    420. 

74.  When  Offered  for  Probate  the 

execution  of  a  will  must  be  proved 
by  the  subscribing  witnesses  if  they 
can  be  produced.  Gillis  v.  Gillis,  96 
Ga.  I,  16,  2Z  S.  E.  107,  51  Am.  St. 
Rep.  121,  30  L.  R.  A.  143;  Jones  v. 
Arterburn,  11  Humph.  (Tenn.)  97. 
And   see    article   "  Wills." 

75.  United  States.  —  Spring  v. 
South  Carolina  Ins.  Co.,  8  Wheat. 
268. 

Alabama.  —  AUred  v.  Elliott,  71 
Ala.   224. 

California.  —  Powell's  Heirs  v. 
Hendricks,    3    Cal.    427. 

Georgia.  —  Ellis  v.  Smith,  10  Ga. 
253- 

Indiana.  —  Sampson  v.  Grimes,  7 
Blackf.   176. 

Maine.  —  Woodman  v.  Segar,  25 
Me.  90. 

Mississippi.  —  Chaplain  v.  Bris- 
coe,  II   Smed.  &  M.  372. 

New  York.  —  Jackson  v.  Cody,  9 
Cow.  140;  Jackson  v.  Gager,  5  Cow. 
383. 

South  Carolina.  —  Spencer  v. 
Bedford,  4  Strobh.   96. 

76.  Tarns  v.  Hitner,  9  Pa.  St. 
441 ;  Davison's  Lessee  v.  Bloomer, 
I  Dall.  (Pa.)  123;  Whittemore  v. 
Brooks,  I  Greenl.  (Me.)  57;  Gelott 
V.  Goodspeed,  8  Cush.  411;  Cham- 
bers V.  Handley,  3  J.  J.  Marsh. 
(Ky.)    98. 

77.  Wilson  v.  Royston,  2  Ark. 
315;  Boyer  v.  Norris,  i  Har.  (Del.) 
22;  Barber  v.  Terrell,  54  Ga.  146; 
Bowser  v.  Warren,  4  Blackf.  (Ind.) 
522.    But  see  Deas  v.   Marigault,  i 
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Testimony  of  Parties.  —  In  the  absence  of  a   statute  to  the  con- 
trary/^ neither  party  to  a  written  instrument  to  which  there  are 


McCord  (S.  C),  holding  that  on  a 
pica  of  non  est  factum  to  a  bond, 
under  the  act  of  1802,  any  competent 
witness  may  prove  the  handwriting 
of  the  obligor  in  the  place  of  the 
subscribing  witness,  unless  the  plea 
of  the  defendant  be  verified  by  hiv 
oath.  See  also  Townsend  v.  Cov- 
ington, 3   McCord    (S.   C.)    219. 

78.  England.  —  1854,  Stat.  17  and 
18  Vict.,  c.  125,  §26.  "It  shall  not 
be  necessary  to  prove  by  the  attest- 
ing witness  any  instrument  to  the 
validity  of  which  attestation  is  not 
requisite ;  and  such  instrument  may 
be  proved  by  admission,  or  other- 
wise, as  if  there  had  been  no  at- 
testing witnesses   thereto." 

Alabama — Under  code  1896.  §  1797, 
the  execution  of  any  attested  in- 
strument may  be  proved  by  the 
maker  without  producing  or  ac- 
counting for  the  absence  of  the  at- 
testing witnesses.  Ballow  v.  Col- 
lins, 139  Ala.  543,  36  So.  712;  Lewis 
V.  Glass,  39  So.  771 ;  Hayes  v. 
Banks,  132  Ala.  354,  31  So.  464. 
But  if  the  instrument  is  valid  only 
when  witnessed,  the  maker  must 
testify  not  only  that  he  signed  it, 
but  also  that  the  witness  subscribed 
it  as  a  witness.  Ballow  v.  Collins, 
139  Ala.  543,  36  So.  712.  For  cases 
decided  before  1896  adhering  to  the 
orthodox  rule,  see  Russell  v.  Walk- 
er, 72  Ala.  315;  Petree  v.  Wilson, 
104  Ala.  157,  16  So.  143. 

California.  —  C.  C.  P.  1909,  §  1940, 
any  writing  may  be  proved  either  by 
one  who  saw  its  execution,  by 
proof  of  the  maker's  handwriting 
or  by  a  subscribing  witness.  The 
case  of  Landers  v.  Bolton,  26  Cal. 
393,  was  decided  before  the  enact- 
ment  of  the   statute   noted   above. 

Georgia.  —  Under  the  act  of  1895, 
now  embraced  in  §  5244  of  the  Civil 
Code  proof  by  subscribing  witness- 
es may  be  dispensed  with  if  the 
party  executing  the  instrument  tes- 
tifies to  its  execution.  Standback 
V.  Thornton,  106  Ga.  81,  31  S.  E. 
805.  But  see  Fletcher  v.  Perry,  97 
Ga.  368,  23  S.  E.  824;  McVicker  v. 
Conkle,  96  Ga.  584,  24  S.  E.  23,  de- 


cided before  the  above  act  went 
into   eflfect. 

Michigan.  — A  statute  of  1885  pro- 
vides that  whenever  a  written  in- 
strument is  offered  in  evidence  to 
which  there  is  a  subscribing  witness 
it  is  not  necessary  to  call  such  wit- 
ness, but  the  instrument  may  be 
proved  in  the  same  manner  as 
though  there  were  no  subscribing 
witnesses  thereto,  except  in  those 
cases  where  one  or  more  subscrib- 
ing witnesses  are  necessary  to  the 
validity  of  the  instrument.  See 
Bulen  V.  Granger,  6s  Mich.  311,  25^ 
N.    W.    718. 

North   Dakota See    Brynjolfson 

V.  Northwestern  El.  Co.,  6  N.  D. 
450,  71  N.  W.  555,  66  Am.  St.  Rep. 
612;  McManus  v.  Commow,  10  N. 
D.   340,  87  N.  W.  8. 

Virginia.  —  Turner  v.  Stip,  i 
Wash.  319  (proof  of  deed  need  not 
be  by  subscribing  witness,  under 
Stat.    1748). 

Wyoming. —  In  Boswell  v.  First 
Nat.  Bank,  16  Wyo.  161,  92  Pac. 
624,  93  Pac.  661,  it  is  held  that 
deeds  or  instruments  conveying  an 
interest  in  land,  executed,  acknowl- 
edged and  attested  in  accordance 
with  the  laws  of  the  state  in  force 
at  the  date  thereof,  are  admissible 
in  evidence,  without  in  the  first  in- 
stance additional  proof  of  execu- 
tion ;  and  this  applies  also  to  a  pow- 
er of  attorney  to  convey  lands  as 
well  as  an  executory  contract  for 
the    sale    or  purchase    of    lands. 

Statute  Authorizing  Parties  To 
Testify  do  not  by  the  weight  of 
authority  change  the  rule  that  at- 
testing witnesses  must  be  produced, 
if  living,  competent  and  within 
reach  of  process.  B  r  i  g  h  a  m  v. 
Palmer,  3  Allen  (]\Iass.)  450; 
Mitchell  V.  Shanley,  12  Gray 
(Mass.)  206;  Hess  v.  Griggs,  43 
Mich.  397,  5  N.  W.  427;  Henly  v. 
Henning,  7  Baxt.  (Tenn.)  524,  32 
Am.  Rep.  568;  Hodnett  v.  Smith, 
32  N.  Y.  Super.  401,  41  How.  Pr. 
190,  10  Abb.  Pr.  (N.  S.)  86;  Wei- 
gand  V.  Sichel,  4  Abb.  Dec.  (N.  Y.) 
592.     But    see    Bowling   v.    Hax,    55 
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subscribing  witnesses  can  prove  its  execution  without  introducing 
or  accounting  for  the  absence  of  the  witnesses.''^ 

Testimony  of  Agents.  —  As  to  whether  the  testimony  of  an  agent 
who  executed  an  instrument  for  the  parties  is  admissible  to  prove 
its  execution,  though  a  subscribing  witness  is  not  produced  or  ac- 
counted for,  the  authorities  are  in  conflict.^° 


Mo.  446;  Garrett  v.  Hanshue  (Ohio 
St.),  42  N.  E.  256;  McManus  v. 
Commow,  10  N.  D.  340,  87  N.  W.  8. 
79.  Kentucky.  — See  McClain  v. 
Gregg,  2  A.  K.  Marsh.  (Ky.)  454- 
But  see  Smith  v.  Morrow,  7  J.  J. 
Marsh.  (Ky.)  442,  holding  that  a 
grantor  in  a  deed  is  a  competent 
witness  to  prove  its  execution  as 
far  as  he  is  personally  concerned, 
where  he  acknowledges  execution 
or  is  ready  and  willing  to  be  a  wit- 
ness and  that  execution  need  not 
be  shown  by  subscribing  witnesses; 
but  one  grantor  is  incompetent  to 
prove   execution   by  a   co-grantor. 

Louisiana.  —  Robertson  v.  Lucas, 
I  Mart.  (N.  S.)  187  (maker  of  an 
act  sous  seing  prive  may  prove  its 
execution). 

Massachusetts.  —  Compare  White 
V.  Solomon,  164  Mass.  516,  42  N.  E. 
104,  30  L.  R.  A.  537. 

Nevada.  —  Kalmes  v.  Gerrish,  7 
Nev.  31. 

New  York.  —  Willoughby  v.  Cale- 
ton,  9  Johns.  136;  Van  Dyne  v. 
Thayre,  19  Wend.  162  ;  King  v.  Smith, 
21  Barb.  158;  Keyser  v.  Sichel,  34 
Barb.  84. 

South  Carolina.  —  Barry  v.  Wil- 
bourne,  2  Bailey  91 ;  Barton  v. 
Keith,  2  Hill  537-  See  Martin  v. 
Bowie,  27  S.  C.  102,  15  S.  E.  736. 
Texas.  — \N\gg\ns  v.  Fleishel,  50 
Tex.  57.  See  also  Texas  Land  Co. 
V.  WiUiams,  51  Tex.  51.  But  see 
White  V.  Holiday,  20  Tex.  679, 
holding  that  a  grantor  may  prove 
the  execution  of  his  deed  when  not 
disqualified  by  interest,  without  ac- 
counting for  the  absence  of  wit- 
nesses. And  see  also  Bohn  v. 
Davis,  75  Tex.  24,  12  S.  W.  837. 

Party  Calling  Adversary  To  Prove 
Instrument  Need  Not  Call  Subscrib- 
ing Witness.  —  In  Rayburn  v.  Mason 
Lumb.  Co.,  57  Mich.  273.  23  N.  W. 
811,  the  court  said:  "But  we  furth- 
er   think    that    where    one    of    the 


parties  in  mterest  chooses  to  allow 
or  to  call  the  other  party  to  prove 
an  instrument,  he  may  do  so  with- 
out calling  the  subscribing  witness. 
Athough  there  has  been  no  entire 
agreement  of  courts  on  this  subject 
where  parties  can  be  witnesses,  the 
necessity  of  calling  subscribing  wit- 
nesses has  not  always  been  put  uppn 
tangible  grounds.  Where  parties 
could  not  be  sworn,  it  was  reason- 
able to  hold  that  the  subscribing 
witness  was  a  person  who  became 
so  by  agreement  for  their  protec- 
tion, who  could  not  be  dispensed 
with.  It  may  be  very  proper  to 
allow  a  party  to  decline  calling  his 
adversary,  and  to  insist  that  this 
witness  shall,  if  practicable,  be  pro- 
duced. But  where  one  party  is 
willing  to  call  the  other,  the  latter 
can  usually  have  no  reason  to  com- 
plain, and  we  think  that  to  this  ex- 
tent the  reason  of  the  rule  has  very 
little  force  to  prevent  it,  and  should 
not  preclude  such  proof." 

Waiver   of   Proof   by   Subscribing 

Witnesses Where  the  parties  to  a 

deed  are  both  in  court  they  may 
waive  their  right  to  require  execu- 
tion to  be  proved  by  the  witnesses 
thereto,  and  execution  may  be 
proved  by  the  grantor.  Eorsythe  v. 
Hardin,  62  111.  206.  See  also  Ray- 
burn  V.  Mason  Lumb.  Co.,  57  Mich. 
273,  23  N.  W.  811;  Laing  v.  Raine, 
2  B.  &  P.   (Eng.)  85. 

Instruments  Incidentally  or  Col- 
laterally in  Issue  may  be  proved  by 
the  parties  thereto.  C  u  r  t  is  v. 
Belknap,   21   Vt.   433. 

80.  Testimony  of  Agent  Held 
Admissible.--  Falls  v.  Gaither,  9 
Port.  (Ala.)  605;  Jackson  v.  Brit- 
ton,  4  Wend.  (N.  Y.)  507. 

Testimony   of   Agent   Held   Inad- 
missible. —  McMurtry  v.  Frank,  4  T. 
B.  Mon.   (Ky.)  39;  Barry  v.  Ryan,  4 
Gray  (Mass.)  523. 
Attorney  Cannot  Prove  Co-Attor- 
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Admission  of  Maker  or  Grantor.  -  There  seems  to  be  some  con- 
flict amon-  the  authorities  as  to  the  effect  of  an  admission  on  the 
part  of  thS  maker  or  grantor  of  an  instrument  of  execution.  The 
prevaiHng  rule  is  that  in  such  case  the  testimony  of  witnesses  may 
be  dispensed  with,«^  although  the  contrary  has  been  held.  - 


ney's  Part  in  the  execution  of  a 
deed  executed  by  them  jointly,  there 
being  a  subscribing  witness.  Jack- 
son V.  Britton,  4  Wend.  (N.  Y.)  507- 

81.  United  States.  —  S  m  1 1  h  t^. 
Carolin,  i  Cranch  C.  C.  99.  22  Fed. 
Cas.  No.  13,020;  Smith  v.  Gale,  144 
U.  S.  S09  {aMrming  Gale  v.  Shillock, 
4  Dak.  182.  29  N.  W.  661;  Gale  v. 
Frazier,  4  Dak.  196,  30  N.  W.  138). 

Connecticut.  — B-a\e     v.     Hills,     8 

Conn.  39. 

Georgia.  — 'EWis  v.  Smith,  10  Ga. 
253. 

Kentucky.  —  Burgen  v.  Com.,  8  Ky. 

L.  Rep.  613. 
Missouri.  — FoweW    v.    Adams,    9 

Mo.  766. 

New  Forfe.  —  Whitman  v.  Horton, 
46  N.  Y.  Super.  (14  Jones  &  S.) 
531,  judgment  afHrmed,  94  N.  Y.  644; 
Giberton  v.  Ginochio,  i  HiU.  218; 
McConn  v.  Biggs,  2  Hill  121 ;  Sim- 
mons V.  Havens,  loi  N.  Y.  427.  5 
N.  E.  afHrming  29  Hun  118.  See 
also  Losee  v.  Losee,  2  Hill  609.  But 
see  Fox  v.  Reil,  3  Johns.  477- 

North  Carolina.  —  Jones  v.  Henry, 
84  N.  C.  320,  37  Am.  Rep.  624. 
T^wn^.y.y^^.  —  Grady   v.    Sharon,   6 

Yerg.  320. 

F<?nMonf.  —  Hodges  v.  Eastman,  12 

Vt.  358. 

Wisconsin.  —  See  Crawford  v. 
Witherbee,  77  Wis.  419.  46  N.  W.  545, 
9  L.  R.  A.  561.  .     ,    ,^ 

In  the  English  Courts  it  is  held 
that  such  admissions  are  admissible 
if  it  appears  that  a  diligent  search 
has  been  made  for  the  subscribing 
witnesses.  Johnson  v.  Mason,  i  Esp. 
89;  Abbot  V.  Plumbe,  i  Doug.  216; 
Barnes  v.  Trompowski,  7  Dumf.  & 
E.  265;   Laing  V.  Raine,  2  B.   &  P. 

Admissions  m  Pleadings  as  to  exe- 
cution of  an  instrument  are  some- 
times held  sufficient  to  permit  of  its 
introduction  without  calling  the  at- 
testing witnesses.  Harrison  v.  Ed- 
wards, 3  Litt.  (Ky.)  34^-  But  see 
Roberts  v.   Tennell,   3  T.   B.   Mon. 


(Ky.)  247,  holding  that  where  a  writ- 
ing is  introduced  collaterally  on  a 
trial  it  must  be  proved,  though  its 
execution  is  admitted,  by  the  party 
against  whom  it  is  offered,  in  an 
answer  to  a  bill.  ,  ..  .. 

Where  a  Deed  Is  Made  an  Exhibit 
by  a  plaintiff,   its   execution   will  be 
deemed   to   be   admitted    when   it   is 
offered     in    evidence    by     defendant 
though  not  sufficiently  authenticated. 
Borah  v.  Archers,  7  Dana  (Ky.)  176. 
Introduction   of   Deed   on   Former 
Trial   Without   Proof   of   Execution 
does  not  give  such  party  permission 
to    introduce    it   afterwards,    on   an- 
other    trial,     without     such     proof. 
Baldridge  v.  Walton,  i  Mo.  520.     But 
see   Crichton   v.    Smith,   34   M<1.   42, 
holding  that  where  in  an  action   in 
a    state    court    to    recover    damages 
for  breach  of  a  charter  party  plain- 
tiff ofifers  in  evidence  a  charter  party 
which  had  been  produced  and  used 
by  the  defendant  in  a  cause  pending 
in  the   United   States   Court,  as   the 
true  and   genuine   charter  party  be- 
tween the  parties,  such  paper  is  ad- 
missible, the  use  thereof  by  the  de- 
fendant   being    an    admission    of_  its 
authenticity.     See  also  Gibbs  v.  Lina- 
bury,  22  Mich.  479,  7  Am.  Rep.  675. 
Compare  Williams  v.  Cowart,  27  Ga. 
187,  holding  that  where  a  copy  of  a 
lost  deed  has  been  established  by  a 
court   of  competent  jurisdiction,  the 
copy  is  admissible  in  evidence  in  sub- 
sequent proceedings  in  another  court 
without    proof    of    execution    of    the 
original,  particularly  where  the  sub- 
scribing witnesses  are  dead. 

Admissions  Admissible  as  Next 
Best  Evidence.  —  Upon  failure  of 
subscribing  witnesses  to  a  deed  to 
prove  that  it  was  executed  by  a  wife, 
whereby  she  relinquished  her  right 
of  dower,  the  admissions  of  the  wife 
after  she  became  a  widow  as  to  her 
having  executed  the  deed,  are  admis- 
sible as  the  next  best  evidence.  Frost 
V.  Deering,  21  Me.  156. 
82.    Lowman    v.    Aubery,    72    HI. 
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Instruments  Incidentally  or  Collaterally  in  Issue.  —  The  rule  that 
instruments  purporting  to  be  witnessed  by  a  subscribing  witness 
shall  not  be  allowed  to  be  introduced  in  evidence  till  their  execu- 
tion has  been  proved  does  not  extend  so  far  as  to  require  every 
instrument  which  may  be  introduced  incidentally  and  collaterally 
to  be  so  proved;  any  competent  evidence  is  sufficient  in  such  case 
without  reference  to  the  special  rule  requiring  production  of  sub- 
scribing witnesses.^^  The  mere  mental  consciousness  of  a  witness 
that  an  instrument  was  executed  is  not  sufficient  to  constitute  him 


619;  Blake  V.  Sawin,  10  Allen 
(Mass.)  340;  Hogland  v.  Sebring,  4 
N.  J.  L.  105;  Fox  V.  Rail,  3  Johns. 
(N.  Y.)  477;  Zerby  v.  Wilson,  3 
Ohio  42,  17  Am.  Dec.  577;  Kinney 
V.  Flj^nn,  2  R.  I.  319.  See  also  Mc- 
Gregor V.  Wait,  10  Gray  (Mass.)  72, 
69  Am.  Dec.  305. 

So  strictly  has  the  rule  requiring 
the  production  of  the  attesting  wit- 
nesses been  observed  that  it  has  been 
held  that  an  acknowledgment  by  the 
obligor  himself  that  he  executed  the 
deed,  or  even  the  admission  by  the 
defendant  in  answer  to  a  bill  filed 
against  him  for  a  discovery  will  not 
dispense  with  the  testimony  of  the 
subscribing  witnesses ;  and  the  reason 
assigned  is  that  a  fact  may  be  known 
to  the  subscribing  witness  not  with- 
in the  knowledge  or  recollection  of 
the  party  himself  and  that  he  is 
entitled  to  avail  himself  of  all  the 
knowledge  of  the  subscribing  witness 
relevant  to  the  transaction.  And  the 
rule  that  the  acknowledgment  by  the 
party  himself  does  not  dispense  with 
the  necessity  of  producing  the  sub- 
scribing witness  is  the  same  whether 
the  acknowledgment  is  offered  as 
evidence  against  the  party  himself 
who  made  it  or  against  a  third  per- 
son, or  whether  it  is  the  foundation 
of  the  action  or  comes  in  question 
collaterally  as  a  part  of  the  evidence 
in  the  case.  Ellis  v.  Smith,  10  Ga. 
253. 

The  admission  of  the  signer  of  a 
written  instrument,  to  which  there 
is  an  attesting  witness,  on  cross-exam- 
ination as  a  witness  in  his  own  case, 
that  his  signature  is  genuine,  does 
not  render  the  instrument  admissible 
as  evidence  against  his  objection. 
Richmond  &  D.  R.  Co.  v.  Jones,  92 
Ala.  218,  9  So.  276. 

83.     United  States.  —  Citizens' 


Bank  v.  Nantucket  Steamboat  Co.,  2 
Story   16,  5  Fed.   Cas.   No.   2,730. 

Colorado.  —  Smith  v.  Soper,  12 
Colo.  App.  264,  55  Pac.  195. 

Georgia.  —  Barron  z'.  Walker,  80 
Ga.  121,  7  S.  E.  272;  Summerour  v. 
Felker,  102  Ga.  254,  29  S.  E.  448; 
National  Computing  Scale  Co.  v. 
Eaves,  116  Ga.  511,  42  S.  E.  783.  See 
Coody  V.  Gress  Lumb.  Co.,  82  Ga. 
793,  ID  S.  E.  218. 

Kentucky.  —  Brashear  v.  Burton,  4 
Bibb  442.  Compare  Cartmell  v.  Wal- 
ton, 4  Bibb  488. 

Maine.  —  Ayers  v.  Hewett,  19  Me. 
281.  Compare  Pullen  v.  Hutchinson, 
25  Me.  249. 

Massachusetts.  —  See  Spooner  v. 
Holmes,  102  Mass.  503,  3  Am.  Rep. 
491 ;  Skinner  v.  Brigham,  126  Mass. 
132;  Com.  V.  Castles,  9  Gray  121, 
69  Am.  Dec.  278. 

Missouri.  —  Heege  v.  Fruin,  18  Mo. 
App.  139. 

New  Hampshire.  —  Rand  v.  Dodge, 
17  N.  H.  343- 

Nezv  York.  —  Compare  Jackson  v. 
Sackett,  7  Wend.  94. 

North  Carolina.  —  Leavering  v. 
Smith,  IIS  N.  C.  385,  20  S.  E.  446. 

Ohio.  —  Burnham  v.  Ayer,  3  Ohio 
Dec.  327. 

Pennsylvania.  — ■  Wright  v.  Wood, 
23  Pa.  St.  120;  Heckert  v.  Haine,  6 
Binn.  16;  Kitchen  v.  Smith,  loi  Pa. 
St.  452. 

Vermont.  —  Curtis  v.  Belknap,  21 
Vt.  433;  Chandler  v.  Caswell,  17  Vt. 
580. 

Ayers  v.  Hewett,  19  Me.  281.  In 
this  case  the  writing  was  produced 
at  the  suggestion  of  the  defendant 
as  corroborative  ot  his  testimony  or 
to  enable  the  plaintiff  to  determine 
whether  it  was  in  conformity  with 
the  evidence  contained  in  the  writ- 
ing, and  it  was  held  that  the  intro- 
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a  subscribing  witness  thereto.     He  must  physically  subscribe  his 
name  or  make  his  mark  on  the  instrument.^* 

c.  Competency  and  Identity  of  Subscribing  Witness.  —  (1.)  Com- 
petency.—(A.)  In  General. — As  a  rule  any  disinterested  witness  is 
competent  to  testify  as  to  the  execution  of  an  instrument  even 
though  many  years  have  elapsed  since  its  execution,  during  which 
time  the  maker's  death  has  occurred. ^^  It  is  not  necessary  that  a 
subscribing  witness  to  a  signature  see  the  party  sign  his  name  in 


duction  of  it  was  merely  collateral 
and  incidental  and  was  therefore  not 
to  be  considered  as  within  the  rea- 
son of  the  rule  requiring  proof  of 
its  execution  by  the  subscribing  wit- 
ness. 

When  Note  Need  Not  Be  Proved 
by  Subscribing  Witness — The  tes- 
timony of  a  subscribing  witness  is 
not  necessary  to  _.rove  the  execu- 
tion of  a  promissory  note  offered  in 
evidence  of  the  ownership  of  personal 
property  for  which  it  was  given  in 
part  payment.  It  is  not  a  muniment 
of  title  in  such  case,  but  a  mere  cir- 
cumstance of  the  purchase, —  merely 
incidental  to  the  main  issue.  Steiner 
V.  Tranum,  98  Ala.  315,  13  So.  365. 

Instrument  Held  Not  Collaterally 
in  Issue —  In  Barron  z>.  Walker,  80 
Ga.  121,  7  S.  E.  272,  an  action  upon 
an  account  for  rent.  When  the  case 
came  on  for  trial  an  amendment  to 
the  declaration  was  allowed,  the  ef- 
fect of  which  was  to  show  the  plain- 
tiff claiming  as  transferee,  and  on 
the  trial  a  written  assignment  of  the 
account  to  the  plaintiff  was  offered 
in  evidence,  the  attesting  witnesses 
thereto  not  being  produced.  It  was 
insisted  that  the  production  of  the 
attesting  witnesses  to  prove  the  exe- 
cution of  the  writing  was  not  neces- 
sary because  the  writing  was  merely 
collaterally  involved;  but  in  holding 
otherwise  the  court  said :  "  The 
writing  was  involved  in  the  title  of 
the  plaintiff  suing  as  transferee.  Had 
he  brought  his  action  as  transferee 
in  the  beginning  he  would  have  had 
to  prove  the  assignment  in  order  to 
recover  —  certainly  so  unless  he  de- 
clared upon  it  and  set  it  forth.  With- 
out the  assignment  there  is  no  privity 
between  him  and  the  defendant. 
The  writing  was  not  therefore  mere- 
ly incidentally  involved  as  contem- 
plated by  sec.  3837  of  the  Code,  but 


was  -directly  involved  in  making  out 
plaintiff's  title  to  recover  against  the 
defendant  on  the  account,  even  if 
the  action  had  been  brought  cor- 
rectly." 

84.  Physical  Act  Necessary.  —  In 
McFarland  v.  Bush,  94  Tenn.  538, 
29  S.  W.  899,  45  Am.  St.  Rep.  760, 
27  L.  R.  A.  662,  it  appeared  in  evi- 
dence that  one  of  the  subscribing 
witnesses  to  a  will  did  not  write  his 
name,  nor  make  his  mark,  nor  touch 
the  pen  in  the  hand  of  the  other 
subscribing  witness  who  signed  his 
name  for  him  in  his  presence  and 
at  his  request,  and  in  the  presence 
and  at  the  request  of  the  testatrix. 
Held,  that  he  was  not  legally  a  sub- 
scribing witness. 

Subscribing  witnesses  attest  an  in- 
strument not  merely  by  their  eyes 
and  ears,  but  testify  by  the  act  of 
making  their  signatures  that  they 
thus  identify  the  instrument.  In  re 
Last  Will  of  Boyer  Boyens,  23  Iowa 
354.  To  same  effect  Horton  v. 
Johnson,  18  Ga.  396. 

The  Fact  Attested -In   re   Lud- 

wig's  Estate  (Minn.),  81  N.  W.  758, 
the  court  said :  "  We  find  the  rule 
to  be  uniform,  so  far  as  our  ex- 
amination of  the  adjudged  cases  has 
extended,  in  all  the  states  of  this 
country  having  a  statute  similar  to 
ours,  and  in  England  under  the 
statute  of  frauds  substantially  the 
same,  that  to  constitute  a  legal  and 
valid  attestation  the  testator  must 
either  sign  the  will  in  the  presence 
of  the  witnesses,  or  acknowledge  his 
signature  to  them,  or  in  some  other 
way  clearly  and  unequivocally  indi- 
cate to  them  that  he  has  signed  and 
executed  the  same.  Otherwise,  the 
witnesses  attest  nothing." 

85.  Wyche  v.  Wyche,  10  Mart. 
O.  S.  (La.)  408. 
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order  that  he  may  be  a  competent  witness  to  testify  to  its  execu- 
tion. It  is  sufficient  if  the  maker  or  obhgor  acknowledge  it  to  be 
his  signature  and  request  or  assent  to  the  signature  by  the  wit- 
ness.^^  But  the  execution  of  an  instrument  cannot  be  proved  by 
a  witness  who  was  not  present  when  it  was  signed,  and  who  after- 
wards affixed  his  signature  thereto  as  an  attesting  witness,  without 
the  request  or  consent  of  the  maker.^^ 

(B)  Incompetency  by  Reason  or  Interest.  —  A  subscribing  witness 
who  was  an  interested  party  at  the  time  of  the  execution  of  the 
instrument  is  not  a  competent  witness.^® 

(2.)  Identity.  —  In  Ilhnois  it  is  provided  by  statute  that  when 
proof  of  a  deed  is  made  by  a  subscribing  witness  "  the  judge  or 
officer  shall  ascertain  that  the  person  offering  to  prove  the  same  is 
3  subscribing  witness,  either  from  his  own  knowledge  or  from  the 
testimony  of  a  credible  witness."^^ 

d.  Competency  of  Witnesses  To  Prove  Validity  of  Will  or  Other 
Instrument. —  (1.)  General  Rule. —  Persons  who  have  a  certain  and 
fixed  interest  in  the  establishment  of  a  will  are  not  competent  to 
be  subscribing  witnesses  thereto.     Otherwise  they  are  competent.®" 


86.  Pequawkett  Bridge  v.  Mathes, 
7  N.  H.  230,  26  Am.  Dec.  737 ;  Munns 
V.  DeNemours,  3  Wash.  C.  C.  31,  I7 
Fed.   Cas.   No.  9,926. 

Attorney  for  a  Mortgage  Is  a 
Competent  Witness  to  testify  as  to 
the  execution  of  the  mortgage,  it  ap- 
pearing that  he  signed  as  an  attest- 
ing witness  in  the  mortgagor's  pres- 
ence, though  not  at  his  special  re- 
quest, assent  being  impHed.  Chas- 
tain  V.  Porter,  130  Ala.  410,  30  So. 
492. 

Compare  Archer  v.  United  States, 
9  Okla.  569,  60  Pac.  268;  Arthur  v. 
Arthur,  39  Kan.  691,  17  Pac.  187. 

87.  Schomaker  v.  Dean,  201  Pa. 
St.  439,  50  Atl.  923 ;  Huston  v.  Tick- 
nor,  99  Pa.  St.  231 ;  Henry  v.  Bishop, 
2  Wend.  (N  .Y.)  575- 

88.  President,  etc.  of  Amherst 
Bank  v.  Root,  2  Met.  (Mass.)  522. 

89.  Reece  v.  Allen,  10  111.  236,  48 
Am.  Dec.  336. 

90.  Alabama.  —  Croft  v.  Thornton, 
125  Ala.  391,  28  So.  84. 

Connecticut.  — Starr  v.  Starr,  2 
Root  303. 

Delaware.  —  Sutton  v.  Sutton,  5 
Har.  459. 

Illinois.  —  Crowley  v.  Crowley,  80 

111.  469- 
Kentucky.  — GiW's    Will,    2    Dana 

447- 
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Maine.  —  hi  re  Trinitarian  Con. 
Church,  91  Me.  416,  40  Atl.  325. 

Nebraska.  —  Child  v.  Baker,  24 
Neb.  188,  38  N.  W.  725. 

New  Hampshire.  —  Lord  v.  Lord, 
58  N.  H.  7,  42  Am.  Rep.  565. 

Pennsylvania.  —  Haus  v.  Palmer, 
21  Pa.  St.  296;  Harding  v.  Harding, 
18  Pa.  St.  340;  In  re  Kessler's  Estate, 
221  Pa.  St.  314,  70  Atl.  770. 

South  Carolina.  —  Dickson,  Exr.  v. 
Bates,  2  Bay  448. 

Virginia.  —  Bruce  v.  Shuler,  108 
Va.  670,  62  S.  E.  973. 

A  donee  or  grantee  in  a  convey- 
ance of  property  is  not  competent  as 
an  attesting  witness  to  it;  and  if  he 
signs  it  as  one  of  the  attesting 
witnesses,  its  execution  cannot  be 
proved  by  him.  Coleman  v.  State, 
79  Ala.  49. 

"  Credible "    Synonymous    With 

Competent  —  Swanzy    v.    Kolb 

(Miss.),  46   So.   549;   Hiatt  v.   Mc- 

Colley  (Ind.),  85  N.  E.  77^. 

Devisee  Competent  as  to  Part  of 

Will A  devisee  under  a  will  may 

be  a  competent  subscribing  witness 
to  a  will,  to  the  extent  of  sustaining 
other  devises  contained  therein,  but 
not  competent  as  to  the  devise  made 
to  himself.  Clark  v.  Miller,  65  Kan. 
726,  68  Pac.  1071 ;  Swanzy  v.  Kolb 
(Miss.),  46  So.  549. 
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(2)  Who  Are  Competent.  -  Under  the  rule  stated  the  following 
named  persons  have  been  held  competent  as  subscribing  witnesses : 

(A)  Executors  —An  executor  named  m  the  will,  if  he  takes  no 
beneficiaf  interest  under  it.'^^     But  the  contrary  has  been  held  m 


Public  Policy. —  A  grantee  in  an 
instrument  for  the  conveyance  or 
incumbrance  of  real  property  is  dis- 
qualified on  grounds  of  public  policy 
to  be  a  subscribing  witness  to  the 
execution  of  the  instrument.  Amick 
V    Woodworth,   58  Ohio   St.  86,   50 

N-  E.  437.  „         ^     ,        ^ 

Mortgagee    Not    Competent —  A 

mortgagee  is  not  a  competent  sub- 
scribing witness  to  his  own  mort- 
gage. Donovan  v.  St.  Anthony  & 
D.  E.  Co.,  8  N.  D.  585.  80  N.  W.  772, 
46  L.  R.  A.  721.  To  same  effect, 
Seibold  V.  Rogers,  no  Ala.  438,  18 
So.  312. 

Witness  to  Codicil —  In  G  a  s  s 
Heirs  v.  Gass'  Exrs.,  3  Humph. 
(Tenn.)  278,  it  was  held  that  a  sub- 
scribing witness  to  a  codicil  of  a 
will,  who  was  a  legatee  under  the 
will,  was  not  competent  to  be  ex- 
amined in  reference  to  the  execution 
of  the  codicil,  and  the  sanity  of  the 
testator  at  the  time  of  making  it. 

Interest  Must  Be  Certain  and 
Fixed The  interest  which  a  sub- 
scribing witness  has  in  the  establish- 
ment of  a  will,  in  order  to  be  suffi- 
cient to  render  him  incompetent  as 
such  witness,  must  be  certain  and 
fixed,  and  not  an  uncertain  and  con- 
tingent interest.  Whenever  the  in- 
terest is  remote  and  of  a  doubtful 
nature,  the  objection  goes  to  the 
credit  and  not  to  the  competency  of 
the  witness.  Berry  v.  Hamilton,  10 
B.  Mon.  (Ky.)   129,  139- 

Trivial  Legacy.  —  One  receiving  a 
trivial  legacy  under  a  will,  by  which 
he  is  deprived  of  a  larger  estate  as 
heir,  is  not  to  be  regarded  as  bene- 
ficially interested  under  the  will,  and 
he  may  therefore  be  a  competent  sub- 
scribing witness  thereto.  Smalley  v. 
Smalley,  70  Me.  545,  35  Am.  Rep. 
353. 

Brother  of  Testatrix — In  Spar- 
hawk  V.  Sparhawk,  10  Allen  (Mass.) 
15s,  it  af)peared  in  evidence  that  one 
of  the  attesting  witnesses  to  a  will 
was  a  brother  and  an  heir  at  law  of 
the  testatrix,  and  that  the  will  con- 


tained no  devise  or  bequest  to  him. 
but  gave  nearly  all  the  property  to 
his  son.  Held,  that  said  attesting 
witness  was  competent  as  such. 

91.  Connecticut.  —  H  a  w  1  e  y  v. 
Brown,  i  Root  494. 

Georgia.  — Baker  v.  Bancroft,  79 
Ga.  672,  5  S.  E.  46. 

////now.  —  Standley  v.  Moss,  114 
111.  App.  612. 

Indiana.  —  Hiatt  v.  McColley,  85  N. 

E.  772. 

Loiiisiana.  — Davenport  v.  Daven- 
port, 116  La.  1009,  41  So.  240. 

Maine.  —  Jones  v.  Larrabee,  47 
Me.  474;   Piper  v.  Moulton,  72  Me. 

155- 

Minnesota.  —  In  re  Tierney  s 
Estate,  103  Minn.  286,  114  N.  W. 
838. 

New  Hampshire.  —  Stewart  v. 
Harriman,  56  N.  H.  25,  22  Am.  Rep. 
408. 

New  York.  — In  re  Gagan's  Will, 

21  N.  Y.  Supp.  350,  49  N.  Y.  St.  366. 

Pennsylvania.  —  Jordon's     Estate. 

161    Pa.    St.  393,  29   Atl.  3;    Snyder 

V.  Bull,  17  Pa.  St.  54- 

Vermont.  —  Richardson  v.  Rich- 
ardson, 35  Vt.  238. 

A  subscribing  witness  to  a  will 
who  is  named  therein  as  an  executor 
thereof,  is  not  disqualified  as  such 
witness  by  reason  of  his  prospective 
compensation  as  such  executor. 
Standley  v.  Moss,  114  111.  App.  612. 
One  named  as  executor  is  a  com- 
petent witness  to  prove  a  will,  and 
is  so  in  all  cases  unless  he  .receive 
under  the  will  other  and  greater  in- 
terest than  an  ordinary  trustee  who 
receives  a  commission  for  his  serv- 
ices. The  possibility  that  Tie  may 
abuse  his  trust  will  not  disqualify 
him  from  proving  the  will.  Orn- 
dorff  V.  Hummer,  12  B.  Mon.  (Ky.) 
619. 

A  person  named  as  executor  ot  a 
will  may  be  a  competent  subscribing 
witness  to  it,  though  by  statute  the 
fact  of  his  being  a  subscribing  wit- 
ness renders  his  appointment  as  ex- 
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in  some  early  cases  in  North  Carolina  and  South  Carolina.®* 
-(B.)  Husband  and  Wife. — There  is  much  conflict  of  authority 
as  to  whether  a  husband  or  wife  may  be  a  subscribing  witness  to 
an  instrument  to  which  the  other  is  in  anywise  a  party.  It  has  been 
held  that  the  wife  of  an  executor/^  or  even  the  husband  or  wife  of 
a  legatee  or  devisee  may  be  a  subscribing  witness  to  the  will.®* 
But  it  has  been  held  by  many  authorities  that  neither  husband  nor 
wife  is  a  competent  subscribing  witness  to  an  instrument  in  which 
the  other  is  interested.®^ 


ecutor  void.     Murphy  v.  Murphy,  24 
Mo.  526. 

An  executor  or  administrator  with 
the  will  annexed,  who  signed  the 
will  as  a  subscribing  witness,  is  com- 
petent to  testify  to  the  execution 
thereof.  Vester  v.  Collins,  loi  N. 
C.  114,  7  S.  E.  68; '. 

92.  Huie  v.  McConnell,  47  N.  C. 
(2  Jones  L.)  451;;  Morton  v.  In- 
gram, 33  N.  C.  (II  I  red.  L.)  368; 
Workman  v.  Dominick,  3  Strobh. 
(S.  C.)  589. 

93.  Piper  v.  Moulton,  72  Me.  155; 
Carter  v.  Jackson,  58  N.  H.  156; 
Stewart  v.  Harriman,  56  N.  H.  25, 

22  Am.  Rep.  408. 

The  wife  of  an  executor  of  a  will 
not  beneficially  interested  is  a  com- 
petent subscribing  witness  thereto. 
In  re  Lyon's  Will,  96  Wis.  339,  71 
N.  W.  362,  6s  Am.  St.  Rep.  52. 

94.  The  fact  that  a  husband  is 
legatee  under  a  will  does  not  render 
his  wife  incompetent  as  a  subscrib- 
ing witness  to  such  will.  Ha-vkins 
V.  Hawkins,  54  Iowa  443,  6  N.  W. 
699. 

A  husband  or  wife  is  a  competent 
subscribing  witness  to  a  will  even  if 
the  other  be  a  legatee  or  devisee 
under  the  will.  In  re  Holt's  Will, 
56  Minn.  33,  57  N.  W.  219,  22  L.  R. 
A.  481. 

A  husband  is  a  competent  sub- 
scribing witness  to  a  will  under 
which  his  wife  takes  as  devisee.  Lip- 
pincott  V.  Wikoflf,  54  N.  J.  Eq.  107, 

23  Atl.  305- 

Where  a  husband  is  witness  to  a 
will  containing  a  devise  to  his  wife, 
such  devise  is  void,  and  the  husband 
is  a  competent  witness.  Jackson  v. 
Durland,  2  Johns.  Cas.  (N.  Y.)  314. 

95.  Carter  v.  Champion,  8  Conn. 
549,  21  Am.  Dec.  69s;  Belledin  v. 
Gooley,  157  Ind.  49,  60  N.  E.  706; 
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Pease  v.  Allis,  no  Mass.  157,  14  Am. 
Rep.  591 ;  Hodgman  v.  Kittredge,  67 
N.  H.  254,  32  Atl.  158;  Smith  v. 
Jones,  68  Vt.  132,  34  Atl.  424;  Gump 
V.  Gowans,  226  111.  635.  80  N.  E. 
1086. 

A  wife  is  not  a  competent  sub- 
scribing witness  to  a  will  by  which 
property  is  devised  to  her  husband. 
Sullivan  v.  Sullivan,  106  Mass.  474, 
8  Am.  Rep.  356. 

A  wife  is  not  a  competent  sub- 
scribing witness  to  her  husband's 
deed.  Bank  v.  O'Brien,  94  Tenn.  38, 
28  S.  W.  293. 

In  Sloan  v.  Sloan,  184  111.  579,  56 
N.  E.  952,  it  appeared  that  Jerome 
Sloan  was  a  legatee  under  the  will 
of  Henry  A.  Sloan  deceased,  and 
that  if  no  will  had  been  made, 
Jerome  Sloan  as  heir  at  law  of 
Henry  A.  Sloan  would  have  received 
an  amount  from  the  estate  of  said 
Henry  A.  Sloan  largely  in  excess  of 
his  legacy.  One  of  the  subscribing 
witnesses  to  the  will  was  Charlotte 
Sloan,  the  wife  of  said  Jerome 
Sloan.  Held,  that  Charlotte  Sloan 
was  incompetent  as  a  subscribing 
witness   to  the  will. 

In  Fisher  v.  Spence,  150  111.  253, 
262,  37  N.  E.  314,  41  Am.  St.  Rep. 
360,  it  appeared  that  John  A.  Fisher 
made  his  will  disposing  of  all  his 
real  and  personal  property  to  divers 
persons,  among  whom  were  Georgia 
Ann  Carson  and  Thomas  W.  Spence ; 
that  the  subscribing  witnesses  to  the 
will  were  J.  J.  Carson,  the  husband 
of  Georgia  Ann  Carson,  and  Carrie 
F.  Spence,  the  wife  of  Thomas  W. 
Spence.  Held,  that  both  were  in- 
competent as  subscribing  witnesses 
to  the   will. 

In  Hardin  v.  Sparks,  70  Tex.  429, 
7  S.  W.  769,  it  was  held  that  a  hus- 
band who  was  a  subscribing  witness 
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(C.)  OTHER  PERSONS.  -The  lessee  of  real  estate  from  the  executor 
of  a  will  is  a  competent  subscribing  witness  to  the  will.'*'  bo  also 
are  the  following:  A  person  named  in  a  will  as  attorney  for  the 
executor  "  The  minor  son  of  a  legatee  who  is  also  named  as  exec- 
iitor  of  a  will.««  The  grandfather  of  a  legatee.'^  A  legatee  who 
renounces  and  releases  the  legacy  given  him.^  An  attorney  of  a 
testator.^ 

(D)  Members  of  Churches,  Societies,  Etc.  — Where  property  is 
bequeathed  to  a  church  or  society,  a  member  thereof  may  be  a  com- 
petent subscribing  witness  to  the  will,  containing  the  bequest.^ 


to  a  deed  made  to  his  wife  during 
the  marriage,  and  who  at  the  time  of 
its  execution  was  not  a  competent 
witness  to  estabhsh  it,  cannot  as 
such  subscribing  witness  prove  it  up 
for  registration. 

A  husband  is  not  a  competent  sub- 
scribing witness  to  a  deed  executed 
during  the  marriage  by  which  real 
estate  is  conveyed  to  his  wife,  either 
for  the  purpose  of  proving  the  due 
execution  of  the  deed  when  called  in 
question,  or  for  the  purpose  of  hav- 
ing it  admitted  to  record.  Johnston 
V.   Slater,   ii   Gratt.    (Va.)    321. 

96.  Lessee  From  Executor.  —  In 
Seguine  v.  Seguine,  2  Barb.  (N.  Y.) 
385,  396,  it  appeared  that  one  of  the 
subscribing  witnesses  to  the  will  in 
controversy,  after  the  death  of  the 
testator,  took  from  the  executor, 
who  was  also  a  devisee  under  the 
will,  a  lease  both  of  real  and  per- 
sonal property  belonging  to  the  es- 
tate. Held,  that  this  did  not  dis- 
qualify him  as  a  subscribing  witness. 

97.  Attorney    for    Executor A 

person  named  in  a  will  as  attorney 
for  the  executor  thereof  is  not  there- 
by disqualified  from  being  a  sub- 
scribing witness  to  the  will.  In  re 
Pickett's  Will,  49   Or.   127,  89   Pac. 

377-  ,      , 

98.  A  mmor  son  of  a  legatee  who 

is  also  named  as  executor  of  a  will, 
may  be  a  competent  subscribing  wit- 
ness to  such  will.  Jones  v.  Tebbetts, 
57  Me.  572. 

99.  In  O'Brien  v.  Bonfield,  213 
111.  428,  72  N.  E.  1090,  it  was  held 
that  a  person  was  a  competent  sub- 
scribing witness  to  a  will  notwith- 
standing his  grandson  was  a  legatee 
under  the  will. 

1.  Bruce  v.  Shuler,  108  Va.  670,  62 
S.  E.  973,  where  a  subscribing  witness 

49 


to  a  will  is  incompetent  as  such  be- 
cause of  his  being  a  legatee,  if  he 
renounces  and  releases  the  legacy 
given  him,  he  thereby  becomes  com- 
petent as  such  subscribing  witness. 
Grimm   v.   Tittman,    113    Mo.   56,  20 

S.  W.  664. 
Legatee  Competent  as  to  Part  of 

Will.  —  In  Kansas  a  devisee  under  a 
will  may  be  a  competent  subscribing 
witness  to  a  will,  to  the  extent  of 
sustaining  other  devises  contained 
therein,  but  not  competent  as  to  the 
devise  made  to  himself.  Clark  v. 
ISIiller,  65  Kan.  726,  68  Pac.   1071. 

Trustee  for  Legatee —  In  Peralta 
V.  Castro,  6  Cal.  354,  it  appeared 
that  a  subscribing  witness  to  a  will 
held  certain  lands,  which  were  de- 
vised in  the  will,  in  trust  for  a 
devisee  of  the  will,  having  no  bene- 
ficial personal  interest  therein.  Held, 
that  he  was  a  competent  subscribing 
witness. 

2.  An  attorney  who  writes  a 
will  is  a  competent  attesting  witness 
to  its  execution.  Schiefifelin  v. 
Schieffelin,   127  Ala.   14,  28  So.  687. 

A  subscribing  witness  to  a  will  is 
not  rendered  incompetent  as  such  by 
reason  of  the  fact  that  he  was  the 
attorney  of  the  testator.  In  re  Ga- 
gan's  Will,  21  N.  Y.  Supp.  350,  49 
N.  Y.   St.  366. 

3.  Cornwell  v.  Isham,  i  Day 
(Conn.)  35,  2  Am.  Dec.  50;  War- 
ren V.  Baxter,  48  Me.  193;  Lonng 
V.  Park,  7  Gray  (Mass.)  42;  Haven 
V.  Hilliard,  23  Pick.  (Mass.)  10; 
Comb's   &   Hawkinson's   Appeal,   105 

Pa.  St.  155- 

Trustees  of  College — In  Boyd  v. 
McConnell,  209  111.  396,  70  N.  E. 
649,  it  appeared  that  there  was  m 
the  will  of  Mary  A.  Graham  a  be- 
quest of  $500  to  Monmouth  college. 
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(E.)  Residents  OF  Town.  —  An  inhabitant  of  a  town  is  a  com- 
petent subscribing  witness  to  a  will  containing  a  bequest  of  prop- 
erty to  the  town,'* 

(F.)  Persons  Made  Competent  by  Statute.  —  Under  the  statutes  of 
Alabama,  Georgia,  Maryland,  North  Carolina,  South  CaroHna,  and 
Texas,  devisees  and  legatees  and  their  wives  have  been  held  com- 
petent as  subscribing  witnesses  to  wills,^ 


and  also  a  bequest  of  $500  to  the 
Monmouth  Hospital  in  case  said  hos- 
pital be  in  working  condition  at  the 
time  of  testator's  death,  and  if  not, 
to  Dr.  E.  J.  Blair  to  hold  in  trust 
until  the  hospital  should  be  actively 
at  work.  That  the  subscribing  wit- 
nesses to  the  will  were  said  Dr. 
Blair  and  W.  T.  Campbell,  both  of 
whom  were  members  of  the  board 
of  trustees  of  Monmouth  college. 
The  evidence  further  showed  that 
Monmouth  hospital  was  not  in  work- 
ing condition  at  the  time  of  the  tes- 
tator's death.  It  was  contended  that 
Blair  and  Campbell  were  not  com- 
petent subscribing  witnesses.  They 
were  held  to  be  competent,  the  court 
saying :  "  We  are  unable  to  see  that 
either  of  the  witnesses  will  either 
profit  or  lose  financially  as  the  direct 
legal  effect  and  operation  of  the  ad- 
mission of  the  will  to  probate,  or  the 
rejection  thereof." 

Religious  Order — In  In  re  Will's 
Estate,  the  testatrix  devised  her 
property  to  a  religious  order  incor- 
porated under  the  laws  of  Minnesota 
for  charitable  purposes,  and  not  for 
pecuniary  profit  to  its  members.  The 
by-laws  of  the  corporation  provided 
that  the  members  should  give  all 
their  present  and  future  property  to 
the  corporation,  as  well  as  their  ser- 
vices without  compensation.  The 
testatrix  was  at  the  time  of  her 
death  a  member  of  said  order  and 
had  been  a  member  thereof  for  four- 
teen years,  and  her  will  was  attested 
by  two  subscribing  witnesses  who 
were  at  the  time  members  of  said 
order.  Held,  that  the  witnesses 
could  not  have  any  present,  certain 
or  vested  pecuniary  interest  in  prop- 
erty devised  by  this  will  to  the  cor- 
poration, and  they  were  therefore 
competent  subscribing  witnesses.  In 
re  Will's  Estate,  67  Minn.  335,  69 
N.  W.   1090. 

Charitable   Corporation — One  of 
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the  original  corporators  and  contin- 
uing members  of  a  charitable  cor- 
poration was  held  to  be  a  competent 
witness  to  a  will  whereby  real  and 
personal  property  was  devised  and 
bequeathed  to  the  corporation,  even 
though  such  witness  had  a  contingent 
interest  in  the  property  of  the  cor- 
poration upon  its  possible  dissolu- 
tion. Quinn  v.  Shields,  62  Iowa  129, 
17  N.  W.  437- 

4.  In  Trust  for  the  Poor —  A  tax 
paying  inhabitant  of  a  town  is  a 
competent  subscribing  witness  to  a 
will  containing  a  devise  to  the  town 
in  trust  for  the  worthy  and  unfor- 
tunate poor  resident  therein.  In  re 
Marston,  79  Me.  25,  47,  8  Atl.  87. 

Books  for  Library — In  Hitchcock 
V.  Shaw,  160  Mass.  140,  35  N.  E. 
671,  one  of  the  attesting  witnesses  to 
a  will  was  a  citizen  and  taxpayer  in 
a  town  to  which  there  was  a  bequest 
in  the  will  to  be  used  each  year  in 
the  purchase  of  books  for  the  town 
library.  Held,  that  the  witness  was 
a  competent  subscribing  witness  to 
the  will. 

Support  of  Schools — An  inhab- 
itant of  a  town  to  which  a  bequest 
is  made  for  the  support  of  schools 
therein,  is  a  competent  subscribing 
witness  to  the  will  containing  such 
bequest.     Piper  v.   Moulton,  72   Me. 

155- 

In  Eustis  V.  Parker,  i  N.  H.  273, 
it  appeared  that  a  testator  by  his  will 
gave  to  the  town  of  Durbin  $5,000 
for  the  support  of  a  Congregational 
minister,  and  also  large  real  and 
personal  estate  for  the  support  of 
schools,  and  that  all  the  subscribing 
witnesses  to  the  will  were  inhabi- 
tants of  said  town  and  members  of 
the  Congregational  society,  and  were 
annually  taxed  for  the  support  of 
schools  in  said  town.  Held,  that 
they  were  competent  subscribing 
witnesses. 

5.    In   Kumpe   v.    Coons,   63   Ala. 
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(3.)  Competency  as  to  Time.  —  The  competency  of  subscribing  wit- 
nesses to  a  will  is  to  be  determined  by  the  state  of  facts  existing  at 
the  time  of  the  execution  of  the  will  and  their  relation  thereto.' 

e.  Certainty  and  Sufficiency  of  Testimony.  —  It  is  sufficient  proof 
of  the  execution  of  an  instrument  that  a  subscribing  witness  testi- 
fies that  he  signed  as  an  attesting  witness  and  saw  the  instrument 


448,  456,  it  was  held  that  devisees 
and  legatees  were  competent  attest- 
ing witnesses  of  a  will,  under  §  3058 
of  the  Alabama  Code  of  1876,  as 
construed  by  the  court. 

Under  a  statute  of  Georgia  a  leg- 
atee or  devisee  of  a  will  was  held 
to  be  a  competent  subscribing  wit- 
ness. Jones  V.  Habersham,  63  Ga. 
146. 

Under  legislative  act  of  1864,  par- 
ties who  take  an  interest  under  a 
will  are  rendered  competent  to  prove 
it.     Estep  V.  Morris,  38  Md.  417,  425. 

A  subscribing  witness  to  a  will, 
though  he  may  be  a  devisee  or  leg- 
atee, may  testify  to  the  execution  of 
the  will.  Vester  v.  Collins,  loi  N. 
C.  114,  7  S.  E.  687. 

If  a  witness  to  a  will  is  interested 
as  a  legatee  thereunder,  he  is  a  com- 
petent witness  to  prove  the  will,  the 
effect  of  the  statute  being  to  deprive 
him  of  the  legacy.  McLean,  Exr.  v 
Elliott,  72  N.  C.  70. 

Every  beneficial  devise  or  legacy  to 
a  subscribing  witness  to  a  will  dis- 
posing of  both  real  and  personal 
property  being  utterly  null  and  void 
by  statute  25,  Geo.  2,  c.  6,  in  force 
in  South  Carolina  (1853),  such  wit- 
ness is  competent  under  the  act  of 
1824,  and  his  attestation  will  be  held 
good  when  the  will  is  propounded  in 
the  Court  of  Ordinary.  Cannon  v 
Setzler,  6  Rich.   (S.  C.)  471. 

Under  the  revised  statutes  of 
Texas,  articles  2246,  2247  and  2248, 
and  articles  4859  and  4872,  the  wife 
of  a  legatee  is  competent  as  a  sub- 
scribing witness  to  testify  to  the 
execution  of  the  will  in  a  proceeding 
for  its  probate.  Neither  her  relation- 
ship nor  interest  affects  her  compe- 
tency. Gamble  v.  Butchee,  87  Tex. 
643,  30  S.  W.  861. 

Where  there  are  but  two  subscrib- 
ing witnesses  to  a  will,  one  of  whom 
is  by  its  terms  a  devisee  under  it, 
such  party  by  the  very  act  of  sub- 


scribing it  as  a  witness  avoids  the 
bequest;  his  competency  and  credi- 
bility as  a  witness  to  establish  the 
will  is  the  result  of  the  nullity  of 
the  bequest  to  him.  Fowler  v.  Stag- 
ner,  55  Tex.  393. 

6.  Alabama.  —  Varter  v.  Corley, 
23  Ala.  612. 

Georgia.  —  Hall  v.  Hall,  18  Ga.  40. 

Illinois.  —  Sloan  v.  Sloan,  184  111. 
579,  56  N.  E.  952;  Slingloff  V.  Bru- 
ner,  174  111.  561,  51  N.  E.  772;  Fisher 
V.  Spence,  150  111.  253,  Z7  N.  E.  314, 
41  Am.  St.  Rep.  360;  Standley  v. 
Moss,   114  111.   App.  612. 

Maine.  —  Shepard  v.  Parker,  97 
Me.  86,  53  Atl.  879;  Jones  v.  Larra- 
bee,  47  Me.  474. 

Massachusetts.  —  Jenkins  v.  Dawes, 
115  Mass.  599;  Hawes  v.  Humphrey, 
9  Pick.  350,  20  Am.  Dec.  481. 

Minnesota.  —  In  re  Holt's  Will,  56 
Minn.  2,2,  57  N.  W.  219,  22  L.  R. 
A.  481. 

Mississippi.  —  Rucker  v.  Lambdin, 
12  Smed.  &  M.  230. 

Montana. — In  re  Klein's  Estate, 
35  Mont.  185,  88  Pac.  798. 

New  Hampshire.  —  Frink  v.  Pond, 
46  N.  H.  125;  Carlton  v.  Carlton,  40 
N.  H.   14. 

Pennsylvania.  —  In  re  Kessler's 
Estate,  221  Pa.  St.  314,  70  Atl.  770. 

South  Carolina.  —  Taylor  v.  Tay- 
lor, I  Rich.  531 ;  Workman  v.  Dom- 
inick,  3  Strobh.  589. 

Tennessee.  —  Haynes  Walker,  Exr. 
V.  Skeene,  3  Head  i. 

Texas.  —  Nixon  v.  Armstrong,  38 
Tex.  297. 

Vermont.  —  Giddings  v.  Turgeon, 
58  Vt.  106,  4  Atl.  711. 

Virginia.  —  Bruce  v.  Shuler,  108 
Va.  670,  62  S.  E.  973. 

In  Gillis  V.  Gillis,  96  Ga.  i,  23  S. 
E.  107,  30  L.  R.  A.  143,  SI  Am.  St. 
Rep.  121,  the  court  said:  "The  com- 
petency of  witnesses  like  that  of  the 
testator  is  tested  by  one's  status  at 
the  time  when  the  will  was  executed. 
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executed,  or  that  the  same  was  acknowledged  by  the  maker  to  have 
been  executed  by  him.'  It  is  not  necessary  that  the  maker  should 
have  expressly  requested  him  to  sign  as  such ;  it  is  sufficient  if  he 
was  present  when  the  instrument  was  executed  and  subscribed  his 


If  therefore  a  sufficient  number  of 
witnesses  attest  and  subscribe  prop- 
erly, who  at  that,  date  are  competent, 
the  will  remains  valid,  although 
death  or  supervening  disability  may 
render  any  or  all  of  them  incapable 
in  fact  of  testifying  by  the  time  the 
will  is   offered  for  probate." 

The  word  "  credible "  as  used  in 
the  statute  relating  to  subscribing 
witnesses  to  wills,  means  competent. 
It  means  a  witness  who  at  the  time 
of  attesting  a  will  would  be  legally 
competent  to  testify  in  a  court  of 
justice  to  the  facts  which  he  attests 
by  subscribing  his  name  to  the  will. 
O'Brien  v.  Bonfield,  213  111.  428,  7^ 
N.  E.   1090. 

The  competency  of  subscribing 
witnesses  to  a  will  is  to  be  tested  by 
the  state  of  facts  existing  at  the  time 
of  the  attestation.  If  in  a  proceed- 
ing to  set  aside  a  will  one  of  the 
subscribing  witnesses  is  impeached, 
the  impeachment  does  not  extend  back 
to  the  date  of  the  execution  of  the  will 
so  as  to  make  it  a  will  with  only  one 
subscribing  witness  instead  of  two. 
Johnson  v.  Johnson,  187  111.  86,  95. 
58  N.  E.  237. 

A  subscribing  witness  to  a  will, 
who  is  competent  as  such  at  the  time 
the  will  is  made,  may  testify  to  the 
execution  of  it,  although  he  may  have 
acquired  an  interest  therein.  Vester 
V.  Collins,  loi  N.  C.  114,  7  S.  E.  687. 
In  Fisher  v.  Porter,  11  S.  D.  311. 
77  N.  W.  112,  the  court  in  constru- 
ing §  5260  Comp.  Laws,  said :  "  It 
seems  entirely  consistent  with  the 
legislative  aim  to  hold  that  a  person 
who  would  be  a  competent  witness 
in  an  action  involving  the  subject- 
matter  of  a  deed  or  mortgage,  has 
the  legal  capacity  to  become  a  sub- 
scribing witness  thereto;  and  under 
statutes  measurably  less  compatible 
with  the  doctrine  than  our  own." 

7.  Hale  v.  Stone,  14  Ala.  803; 
Mosely  v.  Gordon,  16  Ga.  384;  Daw- 
son V.  Callaway,  18  Ga.  573;  Good- 
hue V.  Berrien,  2  Sandf.  Ch.  (N.  Y.) 
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630.     See  also  Bullitt  v.  Overfield,  2 
Mo.   4. 

Attestation  by  One  Who  Did  Not 
See  Party  Sign — A  writing  may  be 
validly  attested  by  one  who  did  not 
see  the  parties  executing  it  sign  the 
writing  if  the  parties  appeared  before 
him  and  acknowledged  that  the  signa- 
tures thereto  are  their  own  and  re- 
quest him  to  sign  in  attestation  of 
that  fact;  and  this  is  true  although 
the  signature  of  one  of  the  parties 
to  the  instrument  was  made  by  his 
name  being  written  for  him  and  he 
affixed  his  mark  thereto.  Elston  v. 
Roop,   133  Ala.  331.  32  So.   129. 

Not  Necessary  That  Witness 
Should  Remember  Delivery  of  the 
instrument  attested  by  the  maker, 
or  that  any  other  person  was  present 
at  the  time.  In  re  Miller's  Estate, 
3  Rawle  (Pa.)  312,  24  Am.  Dec.  345. 

Proof  Need  Not  Show  Mortgagor's 
Knowledge  of  Contents  of  Instru- 
ment  Proof  of  execution  of  mort- 
gage must  be  shown  by  subscribing 
witnesses  but  it  is  not  necessary  that 
it  should  be  shown  that  mortgagor 
was  acquainted  with  contents  of  in- 
strument. Coe  V.  New  Jersey  M.  R. 
Co.,  31  N.  J.  Eq.  105. 

Testimony    Insufficient    To    Show 

Signature The  mere  testimony  of 

a  subscribing  witness  that  he  wit- 
nessed a  certain  party's  name  on  an 
instrument  is  insufficient  to  prove  the 
signature,  in  the  absence  of  proof 
that  he  saw  the  party  sign  or  was 
present  at  that  time.  Schaffer  v. 
Emmons,  103  App.  Div.  393,  92  N.  Y. 
Supp.  993.  Where  one  of  the  sub- 
scribing witnesses  of  a  deed  testified 
that  he  wrote  his  name  to  the  paper 
at  the  request  of  the  grantee,  with- 
out seeing  anything  else  written  on 
the  paper,  and  the  other  witness 
testified  that  he  wrote  the  grantor's 
name  either  at  his  request  or  with 
his  assent,  but  that  he  recollected  but 
one  mark  then  made,  which  was  to 
the  receipt,  such  evidence  was  not 
sufficient  to  admit  the  deed  in  evi- 
dence, where  it  was  proven  that  the 
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name  as  a  witness  with  the  assent  of  the  party  who  executed  it.« 
Nor  is  it  necessary  that  a  subscribing  witness  should  remember  the 
execution  of  the  instrument ;  if  he  states  that  his  signature  is  genu- 
ine and  that  it  would  not  be  placed  there  unless  he  had  been  called 
to  witness  it,  this  is  sufficient  to  render  the  instrument  admissible.' 


grantor  had  been  a  lunatic  for  forty 
years  with  occasional  lucid  intervals. 
Hays  V.  Hays,  6  Pa.  St.  368.  The 
testimony  of  an  attesting  witness  to 
an  instrument  that  the  maker  there- 
of seated  herself  at  a  table;  that 
he  did  not  see  her  write  her  name; 
that  he  did  not  know  whether  at 
the  time  of  signing  his  name  as  a 
witness  she  had  signed  her  name; 
that  he  could  not  say  that  it  was  her 
handwriting;  that  the  instrument  was 
not  to  his  knowledge  ever  read  to  or 
by  her,— is  not  suflficient  proof  of 
execution.  Edelen  v.  Gough,  5  Gill 
(Md.)    103,  106. 

8.  Smith  V.  Soper,  12  Colo.  App. 
264,  55  Pac.  195- 

9.  Alabama. —  Hale  v.  Stone,  14 
Ala.  803;  Graham  v.  Lockhart,  8 
Ala.   9. 

Kentucky.  — Alien    v.    Trnnble,    4 
Bibb   21,   7   Am.    Dec.   726. 
Maine.  — Wheeler     v.     Hatch,     12 

Me.  389. 
Maryland.  — Miller    v.     Honey,     I 

Har.  &  J.  241. 

Massachusetts.  —  Robinson  v. 
Brennan,  115  Mass.  582;  Crittenden 
V.  Rogers,  8  Gray  452. 

Nebraska.  —  Cheston  v.  Wilson,  89 

N.  W.  764- 

New  Jersey.  —  Gaston  v.  Mason,  i 
N.  J.   L.   10. 

New  Fori^.  — Hall  v.  Luther,  13 
Wend.  491- 

South  Carolina.  —  Collms  v. 
Lemasters,  2  Bailey  141 ;  Pearson  v. 
Wightman,  i  Mill  Const.  336,  12  Am. 
Dec.  636. 

Where  the  making  of  the  lease  in 
suit  is  admitted  by  the  defendant  in 
his  answer  and  the  subscribing  wit- 
ness proves  his  own  signature  al- 
though he  does  not  remember  who 
signed  the  defendant's  name  thereto, 
the  objection  to  the  lease  that  it 
was  not  identified  so  as  to  be  ad- 
missible in  evidence  is  without  merit. 
Hall  V.  Beston,  26  App.  Div.  105, 
49  N.  Y.  Supp.  811,  affirmed,  165  N. 
Y.  632,  59  N.  E.  1123. 


In  Dawson  v.  Callaway,  18  Ga. 
573,  it  was  held  that  testimony  of 
a  witness  that  "  I  did  sign  the  said 
bill-  of  sale  as  an  attesting  witness ; 

I  saw  said  execute  said  bill 

of  sale  to  said  (as  I  sup- 
posed) for  the  purposes  therein  men- 
tioned" was  sufficient  to  justify  the 
admission  of  the  bill  of  sale.  The 
court  said:  "If  this  statement  be 
true  the  most  obvious  if  not  the 
necessary  inference  from  it  is  that 
the  witness  saw  the  bill  of  sale  signed 
and  delivered;  that  he  was  present 
when  that  was  done  and  that  he 
attested  the  doing  of  it.  A  statement 
from  which  such  an  inference  may  be 
drawn  is  certainly  sufficient  to  carry 
the  instrument  to  which  it  relates  to 
the  jury.  Any  objection  to  the  word 
'  execute '  on  the  score  that  it  ex- 
presses a  conclusion  rather  than  a 
fact  would  equally  lie  to  any  of  the 
words   sign,   seal,   deliver." 

In  Robinson  v.  Brennan,  115  Mass. 
582,  where  the  mortgage  in  contro- 
versy had  been  signed  by  the  mark 
of  the  mortgagor,  the  attesting  wit- 
ness,  an  attorney,   who  had   drafted 
the  mortgage,  testified   that  he   wit- 
nessed   the    execution    of    it   by    the 
mortgagor  at  a  certain  date  but  that 
his    recollection    of    the    transaction 
was  general;   that  he  could  not  say 
whether  the  mortgagor  asked  him  to 
attest   the   mortgage    and    could    not 
state    from   his    recollection    whether 
or  not  the   defendant  knew  that  he 
had  signed  his  name  as  attesting  wit- 
ness,   but    that    he    had    made    and 
witnessed    the    paper    in    the    usual 
course  of  business;  and  it  was  held 
that  his  testimony  was   sufficient  to 
prove  the  execution  of  the  mortgage. 
See  Hamsher  v.  Kline,  57  Pa.  St. 
397,    holding    evidence    sufficient    to 
entitle  deed  to  go  to  jury  where  sub- 
scribing   witness    identifies    his    own 
signature   as   such   but    is   unable   to 
testify    as    to    whether   plaintiff    was 
the  person  who  signed  the   deed  in 
his  presence. 
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Instrument  Must  Be  Before  Witness  When  Deposing.  —  A  subscribing 
witness  to  an  instrument  cannot  prove  its  execution  without  hav- 
ing the  instrument  before  him  when  testifying.^" 

Bates  Need  Not  Be  Shown.  —  A  subscribing  witness  is  not  required 
to  testify  to  the  date  of  the  instrument,  or  that  of  his  signature.^^ 

f.  Number  of  Witnesses  Necessary.  —  The  execution  of  an  at- 
tested instrument  may  ordinarily  be  proved  by  one  of  two  or  more 
subscribing  witnesses/^  especially  where  the  witness  states  that  he 
and  the  other  witnesses  were  present  and  saw  the  execution  and 
subscribed  their  names  as  such.^^  And  it  has  been  held  that  the 
testimony  of  one  of  two  subscribing  witnesses  as  to  the  genuine- 
ness of  his  signature  and  that  of  the  other  who  is  out  of  the  juris- 
diction amounts  to  prima  facie  evidence  of  due  execution,  though 
the  witness  does  not  remember  having  witnessed  it." 


10.  Neale  v.  McKinstry,  7  Mo. 
128. 

11.  Ballard  v.  Perry,  28  Tex.  347. 
But  see  Schafifer  v.  Emmons,  103 
App.  Div.  399,  92  N.  Y.   Supp.  993. 

12.  Connecticut.  — ■  O'Sullivan  v. 
Overton,   56  Conn.   102,  14  Atl.  300. 

Georgia.  —  Cooper  v.  O'Brien,  98 
Ga.  773,  26  S.  E.  470. 

Louisiana.  — ■  Collins  v.  McElroy, 
15  La.   Ann.  639. 

Maine.  —  See  Jackson  v.  Sheldon, 
22  Me.  569. 

Massachusetts.  —  Burke  v.  Miller, 
7  Cush.  547;  White  v.  Wood,  8 
Cush.   413. 

Mississippi.  —  Dancy  v.  Sugg,  46 
Miss.  606. 

Pennsylvania.  —  McAdams'  Exrs. 
V.  Stilwell,  13  Pa.  St.  90;  Jordan  v. 
Stewart,   23    Pa.    St.   244. 

Texas.  —  Allen  v.  Hoxey's  Admr., 
37  Tex.  320;  Tevis  v.  Collier,  84 
Tex.  638,  19  S.  W.  801. 

But  see  Martin  v.  Bowie,  37  S. 
C.  102,  15  S.  E.  736,  where  plaintiff 
claimed  title  to  land  under  a  sher- 
iff's deed  holding  that  proof  by  one 
of  the  subscribing  witnesses  of  his 
own  signature  and  that  of  the  other 
subscribing  witness,  accompanied  by 
his  statement  that  the  deed  "  seems 
to  be "  the  deed  of  the  sheriff,  is 
not  sufficient  proof  of  the  execution 
of  the  deed. 

Court  May  Require  Production  of 
Other  Witnesses —  Burke  v.  Miller, 
7  Cush.    (Mass.)    547. 

Interested  Subscribing  Witness 
Incompetent  To  Testify  in  the  ab- 
sence  of  proof  that  other   subscrib- 


ing witnesses  have  been  diligently 
sought  for.  Whittemore  v.  Brooks, 
I  Greenl.  (Me.)  57.  But  see  R.  S. 
(1903)   c.  84,  §  107. 

Proof  of  Execution  Held  Insuffi- 
cient  Under  Act  of  1715  requiring 

that  a  deed  shall  be  proved  by  two 
witnesses  who  were  present  at  its 
execution,  proof  of  an  office  copy 
by  one  subscribing  witness  and  proof 
of  a  schedule  indorsed  on  the  deed 
by  the  grantor,  referring  to  such 
deed,  is  insufificient  to  prove  the  ex- 
ecution of  the  original  deed.  Vick- 
roy  V.  McKnight,  4  Binn.  (Pa.)  204. 

13.  Melcher  v.  Flanders,  40  N. 
H.  139;  Martin  v.  Bowie,  37  S.  C. 
102,  15  S.  E.  736.  See  also  Little 
V.  White,  29  S.  C.  170,  7  S.  E.  72. 

14.  Hemphill  v.  Dixon,  i  Hempst. 
23s,  II  Fed.  Cas.  No.' 6,346a;  Rus- 
sell V.  Coffin,  8  Pick.  (Mass.)  143. 
But  see  Martin  v.  Bowie,  37  S.  C. 
102,  15  S.  E.  736,  and  Russell  v. 
Tunno,  II  Rich.  L.  (S.  C.)  303, 
where  the  two  subscribing  witnesses 
to  an  assignment  were  out  of  the 
jurisdiction.  One  was  examined  by 
commission  and  testified  that  he  re- 
membered nothing,  but  recognized 
his  own  signature  and  believed  the 
other  signature  to  be  that  of  the 
other  witness  although  he  did  not 
know  the  assignor.  It  was  held  that 
the  proof  of  the  assignment  was  in- 
sufficient, though  the  signature  of 
the  other  witness  was  otherwise 
proved.  The  court  was  of  the  opin- 
ion that  it  was  necessary  to  prove 
the  identity  of  the  assignor  in  some 
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Proof  of  Wills.  —  It  is  not  necessary  to  call  and  examine  all  the 
witnesses  to  a  will  to  prove  its  execution ;  one,"  or  two^°  have  been 
held  sufficient  providing  they  are  able  to  testify  as  to  the  facts  and 
circumstances  attending  execution." 

g.  Instruments  Signed  or  Attested  by  Mark. —  (l.)  Signed  by 
Mark.  —  It  is  of  course  lawful  for  the  maker  of  an  instrument  to 
sign  by  mark,^^  and  a  writing  signed  by  mark  may  be  validly  at- 
tested by  one  who  did  not  see  the  parties  to  it  sign,  where  they 
appear  before  him  and  acknowledge  the  signatures  as  their  own 
and  request  him  to  sign  in  attestation  of  the  fact.^^  Where  an 
instrument  is  signed  by  mark  which  is  attested  by  subscribing  wit- 
nesses, its  execution  must  be  proved  by  the  testimony  of  at  least 
one  of  the  witnesses,^"  unless  some  excuse,  sufficient  in  law,  can  be 
shown  for  not  producing  them.^^ 

An  Acknowledged  Instrument  signed  by  mark  is  sometimes  held  to 
be  admissible,  though  unattested  ;22  and  an  instrument  signed  by 


manner   if  not  possible  through   the 
witness. 

15.  Howell  V.  House,  2  Mill 
Const.    (S.   C.)   80. 

16.  Jackson  v.  Vandyke,  i  N.  J. 
L.  28. 

17.  In  Jackson  v.  LeGrange,  19 
Johns.  (N.  Y.)  386,  10  Am.  Dec. 
237,  a  will  was  offered  in  evidence 
subscribed  by  three  witnesses.  One 
only  was  present  and  he  had  lost 
all  recollection  of  the  facts  and  cir- 
cumstances attending  its  execution 
and  could  not  state  whether  the  tes- 
tator signed  it  in  the  presence  of 
the  witnesses,  or  acknowledged  his 
signature  to  them,  or  that  the  other 
witnesses  subscribed  in  the  presence 
of  the  testator.  It  was  held  that 
the  will  was  not  sufficiently  proved 
to  be  admissible  in  evidence,  as  the 
party  producing  it  should  have  pro- 
duced the  other  witnesses,  if  pos- 
sible, or  have  proved  their  hand- 
writing. 

Number  of  Witnesses  Required  To 
Prove  Execution  of  Will  Propounded 
for  Probate —  See  article  "  WiIvLS." 

18.  Ballow  V.  Collins,  139  Ala. 
543,  36  So.  712. 

19.  Elston  V.  Roop,  133  Ala.  331, 
32  So.   129. 

20.  Houston  v.  State,  114  Ala. 
15,  21  So.  813;  Hays  v.  Hays,  6  Pa. 
St.  368;  Hess  V.  Griggs,  43  Mich. 
397.  5  N.  W.  427;  Sanborn  v.  Cole, 
63  Vt.  590,  22  Atl.  716,  14  L.  R.  A. 
208. 

In  Ballow  v.  Collins,  139  Ala.  543, 


36  So.  712,  it  was  held  that  a  mort- 
gage signed  by  mark  was  not  suf- 
ficiently identified  by  the  mortgagor 
who  testified  that  the  way  he  identi- 
fied the  mortgage  was  because  the 
mortgagee  told  him  that  it  was  the 
mortgage  he  had  signed  and  that  he 
had  made  his  mark  by  way  of  sig- 
nature to  but  one  mortgage. 

In  Missouri  it  is  held  that  where 
a  deed  is  both  signed  and  attested 
by  mark,  it  cannot  be  proved  in 
court  by  a  certificate  of  proof  under 
Act  March  25,  1845,  requiring  wit- 
nesses proving  the  execution  of  a 
deed  in  order  that  it  may  be  re- 
corded, to  state  on  oath  that  they 
well  knew  the  signature  of  the  party 
whose  name  is  subscribed  to  the 
deed  and  that  they  personally  knew 
the  person  whose  name  is  sub- 
scribed as  a  witness  and  knew  well 
his  signature.  Allen  v.  Moss,  27 
Mo.  354. 

21.  Houston  V.  State,  114  Ala. 
15,  21   So.  813. 

22.  In  Alabama,  though  Code 
1896,  §  982,  requires  attestation  of  a 
deed  by  two  witnesses  where  the 
grantor  signs  by  mark,  and  though 
§  998  requires  deeds  admitted  to  rec- 
ord on  proof  to  be  attested  by  two 
witnesses,  §  984  further  provides 
that  the  acknowledgment  thereinafter 
provided  for  operates  as  a  compliance 
with  the  requisitions  of  §  982,  and  a 
deed  signed  by  the  grantor's  mark 
and  unattested  is  not  inadmissible  in 
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mark  may  be  admitted  in  evidence,  though  unattested  contrary  to 
law,  if  it  appears  that  such  instrument  is  fully  described  in  another 
instrument  duly  acknowledged  and  recorded.^^  An  instrument 
signed  by  mark,  attested  and  acknowledged,  may  be  proved  by  the 
acknowledging  officer  as  well  as  by  one  of  the  witnesses.^* 

If  the  Witnesses  Are  Dead,  proof  of  their  signatures  to  the  mark 
is  sufficient  to  show  the  authenticity  of  the  instrument.^' 

In  Alabama  both  the  mark  of  the  illiterate  maker  and  the  sig- 
nature of  an  attesting  witness  must  be  proved.^" 

(2.)  Attested  by  Mark.  —  While  it  is  usual  for  subscribing  wit- 
nesses to  write  their  names  as  such  it  is  not  absolutely  necessary. 
If  it  appears  that  a  subscribing  witness  made  his  mark  in  such  a 
way  as  to  identify  himself  with  the  execution  of  the  instrument  as 
a  witness,  it  is  sufficient.^'^     But  the  courts  do  not  seem  to  look 


evidence  where  a  justice  has  taken 
the  separate  acknowledgment  of  each 
of  the  grantors,  as  prescribed  by 
§§996  and  997.  Russell  v.  Holman 
(Ala.),  47  So.  205. 

23.  In  Goodman  v.  Pareira,  70 
Ark.  49,  66  S.  W.  147,  it  was  held 
that  though  notes  given  to  secure  a 
trust  deed  which  are  signed  by  mark 
are  not  attested  as  required  by  law, 
it  is  sufficient  proof  of  their  execution 
that  the  deed  contained  a  full  de- 
scription of  the  notes  and  was  duly 
acknowledged    and   filed    for    record. 

24.  Where  a  power  of  attorney  is 
signed  by  mark,  attested  by  two  wit- 
nesses and  acknowledged  before  a 
justice  of  the  peace,  the  testimony  of 
the  justice  or  of  one  of  the  sub- 
scribing witnesses  is  requisite  to 
prove  the  identity  of  the  principal 
and  the  execution  of  the  instrument. 
Eichelberger  v.  Sifford,  27  Md.  320. 

25.  In  re  Succession  of  Romero, 
43  La.  Ann.  975,  9  So.  919. 

By  Proving  Signatures  and  Good 
Character  of  deceased  subscribing 
witnesses  to  a  private  act  signed  by 
mark,  the  same  may  be  proved. 
Togiasco  V.  Molinari's  Heirs,  9  La. 
512. 

In  South  Carolina  it  is  held  that 
where  the  subscribing  witnesses  and 
the  parties  to  a  deed  signed  by  mark 
are  dead,  no  proof  is  essential  that 
the  grantor  made  the  mark  as  his 
signature.  Lyons  v.  Holmes,  4  S. 
C.  429. 

26.  "  Where  the  maker  cannot 
write    his    name    to    the    paper,    its 
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execution  is  eflfected  by  his  setting 
his  mark  against  his  name  as  writ- 
ten for  him,  and  by  the  attestation 
of  a  witness  who  can  and  does  write 
his  name.  When  this  is  done,  the 
signature  of  the  maker  is  not  merely 
his  name  thus  written,  with  his  mark 
set  against  it,  but  an  essential  and 
inherent  part  of  his  signature  is  the 
signature  of  the  other  person  as  a 
witness.  It  requires  all  of  this  to 
constitute  the  signature  of  such 
illiterate  maker,  and  all  of  it  must 
be  proved  before  it  can  be  said  that 
the  execution  of  the  paper  is  proved." 
Ballow  V.  Collins,  139  Ala.  543,  36 
So.  712. 

27.  England.  —  Harrison  v.  Har- 
rison. 8  Ves.  185;  Addy  v.  Grix,  8 
Ves.  504;  Harrison  v.  Elvin,  3  Ad. 
&  El.  117,  43  E.  C.  L.  658. 

United  States.  — Adams  v.  Norris, 
64  U.   S.  353,  367- 

Georgia.  — GiWis  &  Gilhs,  96  Ga.  i, 
23  S.  E.  107,  51  Am.  St.  Rep.  121, 
30  L.  R.  A.  143. 

New  Jersey.  —  Den  v.  Milton,  12 
N.  J.  L.  70. 

Netv  York.  —  Mock  v.  Kaufman, 
82  N.  Y.  Supp.  310;  Morris  v.  Knif- 
fin,  37  Barb.  336;  Jackson  v.  Van 
Dusen,  5  Johns.  144,  4  Am.  Dec.  330. 

North  Carolina.  —  Tatom  v.  White, 
.  95  N.  C.  453 ;   State  v.   Byrd,  93  N. 
C.   624;    Pridgen,   Exr.   v.    Pridgen's 
Heirs,  35  N.  C.   (13  Ired.  L.)  259. 

Tennessee.  —  Ford  v.  Ford,  7 
Humph.  92. 

Virginia.  —  Jesse  v.  Parker's 
Admr.,  6  Gratt.  57,  52  Am.  Dec.  102. 
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with  favor  upon  attestation  by  mark.  It  has  been  held  that  if  a 
subscribing  witness  merely  makes  his  mark,  proof  of  the  hand- 
writing of  the  party  executing  the  instrument  will  be  received  with- 
out any  attempt  to  prove  the  witness'  mark.^^ 

In  the  Event  of  the  Witness'  Death,  Absence  or  Incapacity,  execution 
of  the  instrument  can  only  be  shown  by  adducing  proof  of  the 
handwriting  of  the  maker."** 

Preliminary  to  the  Introduction  of  Such  Proof  it  has  been  held  neces- 
sary to  prove  that  the  witness  used  to  make  his  mark  in  the  manner 
appearing  in  the  instrument.^" 

h.  Secondary  Evidence  of  Execution.  —  (1.)  Grounds  for  Secondary 
Evidence — (A.)  Absence  of  Witness.  —  Where  it  appears  that  an 
attesting  witness'  residence  is  not  within  the  court's  jurisdiction/^ 


In  Garrett  v.  Heflin,  98  Ala.  615, 
13  So.  326,  39  Am.  St.  Rep.  89,  the 
court  said :  "  It  is  contended  that 
the  will  was  not  executed  according 
to  law,  in  that  only  one  subscribing 
witness  wrote  his  name,  while  the 
other  witnesses  only  subscribed  by 
making  their  marks.  We  are  of 
opinion  that  this  was  a  sufficient  at- 
testation of  the  will.  Our  statute  in 
this  respect  is  substantially  the  same 
as  the  English  Statute  of  Wills,  29 
Car.  2,  ch.  3." 

A  person  can  become  an  attesting 
witness  to  a  will  by  making  his  mark, 
even  when  the  person  who  signs  the 
name  of  such  witness  fails  to  sign 
his  name  as  witness  of  that  fact. 
Davis  V.  Semmes,  51  Ark.  48,  9  S. 
W.  434- 

When  it  appears  that  another 
person  wrote  the  name  of  a  sub- 
scribing witness  to  a  will  for  him, 
and  the  latter  put  his  mark  to  the 
name  which  was  so  written,  it  is 
deemed  in  law  his  signature  as 
fully  as  if  he  had  subscribed  his 
name.  Appeal  of  Reaver's  Exrs.,  96 
Md.  735,  S4.Atl.  875. 

Where  it  is  shown  that  a  subscrib- 
ing witness  to  a  will  held  the  pen 
while  his  entire  name  was  written 
animo  testandi,  at  the  request  of  the 
testator  and  in  his  presence,  he  is 
an  effectual  subscribing  witness,  even 
though  he  was  at  the  time  able  to 
write  his  own  name.  In  re  Pope's 
Will,  139  N.  C.  484,  52  S.  E.  235.  _ 

A  person  who  cannot  write  his 
name  may  be  a  competent  subscrib- 
ing witness  to  a  deed.  Devereux  v. 
McMahon,  102  N.  C.  284,  9  S.  E.  635. 


Failure  to  Make  Mark In  Hor- 

ton  V.  Johnson,  18  Ga.  396,  it  ap- 
peared that  one  of  the  witnesses  to 
a  will  not  being  able  to  write  his 
name,  another  of  the  witnesses  wrote 
it  for  him,  and  at  his  request.  He 
was  about  to  make  his  mark  when 
the  testator  said  it  was  unnecessary, 
if  the  witness  was  present,  saw  it 
done,  and  assented  to  it.  Held,  not 
sufficient  to  constitute  the  person  a 
subscribing  witness. 

28.  Watts  V.  Kilburn,  7  Ga.  356; 
Gilliam  v.  Perkinson,  4  Rand.  (Va.) 
325- 

In  Alabama  it  is  necessary  that  a 
subscribing  witness  to  a  chattel  mort- 
gage should  write  "  his  own  name 
as  a  witness,"  where  the  mortgagor 
has  subscribed  by  mark.  Houston 
V.  State,  114  Ala.  15,  21  So.  813. 

29.  Carrier  v.  Hampton,  22,  N.  C. 
(11   Ired.  L.)    307. 

30.  Nelius  v.  Brickell's  Admrs., 
2  N.  C.  19. 

31.  England.  —  Anonymous,  12 
Mod.  607,  88  Eng.  Reprint  1,552; 
Barnes  v.  Trompowsky.  7  Durnf.  & 
E.  265 ;  Banks  v.  Farquharson,  Dick. 
167 ;  Cooper  v.  Marsden,  i  Esp.  i ; 
Prince   v.   Blackburn,   2   East   250. 

United  States.  —  Hanrick  v.  Pat- 
rick, 119  U.  S.  156;  Stebbins  v. 
Duncan,    108  U.   S.   32. 

Alabama.  —  Guice  v.  Thornton,  76 
Ala.  466;  Sharpe  v.  Ornie,  61  Ala. 
263;  Caldwell  V.  Pollak,  91  Ala. 
353,  8  So.  546;  Barringer  v. 
Sneed.  3  Stew.  201,  18  Am.  Dec.  39. 

Arkansas.  —  Wilson  v.  Royston, 
2    Ark.    315;    Tatum    v.    Mohr,    21 
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Ark.  349;  Nicks'  Heirs  v.  Rector, 
4  Ark.  251. 

California.  —  McMinn  v.  Whelan, 
27  Cal.  300. 

Florida.  —  Groover  v.  Coffee,  19 
Fla.   61. 

Georgia.  —  Ellis  v.  Smith,  10  Ga. 
253;  Watts  V.  Kilburn,  7  Ga.  356; 
McVicker  v.  Conkle,  96  Ga.  584,  24 
S.  E.  23;  Harris  v.  Cannon,  6  Ga. 
382. 

Illinois.  —  Wiley  v.  Bean,  6  111. 
302;    Mariner    v.    Saunders,    10    111. 

113- 

Indiana.  —  Jones  v.  Cooprider,  i 
Blackf.  47;  State  v.  Bodly,  7  Blackf. 
355;  Jordon  v.  Miller,   i   Ind.  531. 

Iowa.  —  Ballinger  v.  Davis,  29 
Iowa  512. 

Louisiana.  —  Carpenter  v.  Feath- 
erston,  15  La.  Ann.  235. 

Maine.  —  Emery  v.  Twombly,  17 
Me.  65. 

Maryland.  —  Dorsey  v.  Smith,  7 
Har.   &  J.   345- 

Massachusetts.  —  Trustees  of 
Smith  Charities  v.  Connolly,  157 
Mass.  272,  31  N.  E.  1058;  Homer 
V.  Wallis,  II  Mass.  309,  6  Am.  Dec. 
169;  Troeder  v.  Hyams,  153  Mass. 
536,  27  N.  E.  775;  Valentine  v. 
Piper,  22  Pick.  85,  33  Am.  Dec.  715. 

Nebraska.  —  Buchanan  v.  Wise, 
34  Neb.  695,  52  N.  W.  163;  Jewell 
V.  Chamberlain,  41  Neb.  254,  59  N. 
W.  784. 

New  Hampshire.  —  Dunbar  v. 
Marden,   13  N.  H.  311. 

New  lersey.  —  VanDoren  v.  Van- 
Doren,  3  N.  J.  L.  1022 ;  Lorillard  v. 
VanHouten,  10  N.  J.  L.  270;  New 
Jersey  Zinc  &  Iron  Co.  v.  Lehigh  Z. 
&  I.  Co.,  59  N.  J.  L.  189,  35  Atl.  915- 

New  York.  —  Fox  v.  Reil,  3 
Johns.  477;  Teall  v.  Van  Wyck,  10 
Barb.   376. 

North  Carolina.  —  Irving  v.  Irv- 
ing, 3  N.  C.  183;  TuUoch's  Exrs.  v. 
Nichols,  I  N.  C.  4. 

0/no.  —  Richards  v.  Skiff,  8  Ohio 
St.  586. 

Pennsylvania.  —  Gallagher  v.  Lon- 
don Assur.  Corp.  149  Pa.  St.  25, 
24  Atl.  115.  See  Taylor  v.  Meekly, 
4  Yeates  79. 

South  Carolina.  —  Swancey  v. 
Parrish,  62  S.  C.  240,  40  S.  E.  554; 
Oliphant  v.  Taggart,  i  Bay  255. 
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Texas.  —  Smith  v.  Gillum,  80 
Tex.  120,  15  S.  W.  794;  Frazier  v. 
Moore,  11  Tex.  755;  Lapowski  v. 
Taylor,  13  Tex.  Civ.  App.  624,  35 
S.  W.  934;  Teal  v.  Sevier,  26  Tex. 
516. 

Statement    of    Rule "  The    rule 

now  is,  that  if  the  subscribing  wit- 
ness is  beyond  the  jurisdiction  of 
the  court,  so  far  as  his  testimony  is 
concerned,  he  may  be  treated  as 
though  he  were  dead.  The  reason- 
ableness of  this  rule  is  so  clear,  it 
is  a  matter  of  surprise  that  its  cor- 
rectness should  ever  have  been 
questioned.  For  why  should  a  par- 
ty be  deprived  of  his  rights  for  the 
want  of  the  testimony  of  a  witness, 
when  the  forum  afforded  him  no 
means  of  commanding  such  testi- 
mony, and  while  there  were  other 
means  of  proving  the  same  facts  as 
fully  and  satisfactorily  to  the  mind 
as  if  the  subscribing  witness  him- 
self were  present,  and  occupied  the 
stand?"  Barringer  v.  Sneed,  3 
Stew.  (Ala.)  201,  20  Am.  Dec.  74. 

Absence  of  Over  Four  Years  on 
Sea  Voyage  of  subscribing  witness 
is  sufficient  to  warrant  introduction 
of  secondary  evidence  of  execution 
of  attested  instrument.  Spring  v. 
South  Carolina  Ins.  Co.,  8  Wheat. 
(U.  S.)  268;  Gaither  v.  Martin,  3 
Md.   146. 

Attester's  Testimony  Cannot  Be 
Dispensed  With  in  an  action  in  the 
circuit  court  for  the  District  of  Co- 
lumbia, where  it  appears  that  his 
residence  is  in  Massachusetts. 
Whann  v.  Hall,  2  Cranch  C.  C.  4. 
29  Fed.   Cas.  No.   17,478. 

Diligence  in  Attempting  To  Get 
Deposition  of  Departing  Witness 
Not  Necessary —  In  Jackson  v. 
Feather  River  &  G.  Water  Co.,  14 
Cal.  18,  it  appeared  that  the  sub- 
scribing witness  was  in  the  state 
after  the  institution  of  the  suit  and 
near  the  time  of  trial,  but  departed 
the  state  at  about  that  time.  It 
was  held  that  secondary  evidence 
was  not  to  be  excluded  on  the 
ground  of  want  of  diligence  in  get- 
ting the  proof  of  the  subscribing 
witness  before  he  departed  the 
state. 

Absence  From  County  does  not  put 
the    witness    beyond    jurisdiction    of 
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or  that  he  cannot  be  found  after  reasonable  efforts  therefor,^^  it  is 


the  court.  Baker  v.  Massengale,  83 
Ga.  137,  10  S.  E.  347- 

Attester  Out  of  State  on  Public 
Duty Where  a  subscribing  wit- 
ness is  out  of  the  jurisdiction  on 
public  duty,  as  a  member  of  Con- 
gress, secondary  evidence  as  to  the 
execution  of  the  attested  instrument 
is  admissible.  Selby  v.  Clark,  li  N. 
C.    (4    Hawks)    265. 

Mere  Absence  in  Foreign  State 
Not  Sufficient;  it  must  be  shown  that 
residence  in  foreign  state  is  of  per- 
manent character.     Harrel  v.  Ward, 

2  Sneed   (Tenn.)   610. 

32.  £wg/anaf.  —  Coghlan  v.  Wil- 
liamson, I  Doug.  93;  Cunliffe  v. 
Sefton,  2  East  183;  Call  v.  Dunning, 
5  Esp.  16,  4  East  S3;  Crosby  v. 
Percy,  i  Taunt.  364;  Anonymous,  12 
Mod.  607,  88  Eng.  Reprint  1,552; 
Warden  v.  Fermor,  2  Campb.  282; 
Parker  v.   Hoskins,   2  Taunt.   223. 

Georgia.  —  Standback  v.  Thorn- 
ton, 106  Ga.  81,  31  S.  E.  80s. 

Kentucky.  —  Kemper  v.  Pryor,  I 
J.  J.  Marsh.  598. 

Louisiana.  —  Dismukes  v.  Mus- 
grove,  8  Mart.   (N.  S.)  375- 

Maryland.  —  See  Gaither  v.  Mar- 
tin, 3  Md.   146. 

Massachusetts.  —  Trustees  v.  Con- 
nolly, 157  Mass.  272,  31  N.  E.  1058. 

New  Fori^.  —  Willson  v.  Betts,  4 
Denio  201 ;  Edwards  v.  Perry,  21 
Barb.  600. 

North  Carolina.  —  Baker  t;.  Blount, 

3  N.  C.  610. 

South  Carolina.  —  Manigault  v. 
Hampton,   i   Brev.  394. 

Texas.  — Teal  v.  Sevier,  26  Tex. 
516. 

In  Mills  V.  Twist,  2  Johns.  (N. 
Y.)  121,  the  plaintiff  on  the  day 
before  the  sitting  of  the  court  called 
upon  the  defendant  and  inquired 
after  his  sons,  who  were  the  sub- 
scribing witnesses,  and  was  falsely 
told  by  him  that  they  were  gone  on 
a  journey,  and  this  was  held  insuf- 
ficient to  justify  the  admission  of 
secondary  evidence,  due  diligence 
not   having  been   used. 

In  Cooke  v.  Woodrow,  5  Cranch 
(U.  S.)  13,  the  witness  a  year  pre- 
viously had  left  the  District  of  Co- 
lumbia, declaring  his  intention  to  go 
to  Philadelphia;  he  went  instead  to 


Norfolk  and  said  he  should  go  fur- 
ther south  and  he  was  not  heard  of 
for  twelve  months.  A  subpoena  had 
issued  to  the  marshal  who  could  not 
find  him  in  the  District.  The  court 
said  that  it  did  not  appear  that  the 
witness  would  not  have  been  pro- 
duced if  proper  diligence  had  been 
used,  no  inquiry  having  been  made 
for  him  at  Norfolk,  and  conse- 
quently secondary  evidence  was 
properly  excluded. 

On  the  Return  of  a  Non  Est  In- 
ventus to  an  attachment  against  an 
instrumentary  witness,  the  party  will 
be  allowed  to  introduce  secondary 
evidence.    Jerman  v.  Hudson,  2  Har. 

(Del.)    134-  «...      .V, 

Where    Witnesses    Reside    In   the 

State  a  sufficient  predicate  is  not 
laid  for  the  introduction  of  second- 
ary evidence  as  to  the  execution  of 
the  instrument  by  showing  that  an 
unsuccessful  effort  had  been  made 
to  reach  by  telegraph  the  only  wit- 
ness accessible  by  that  means  after 
an  objection  had  been  made  to  the 
introduction  of  secondary  evidence, 
it  appearing  that  the  residences  of 
the  witnesses  were  known  but  that 
no  attempt  had  been  made  to  take 
their  depositions  or  to  secure  their 
attendance  except  in  the  instance 
noted.  Johnson  v.  Franklin  (Tex. 
Civ.  App.),  76  S.  W.  611. 

Due  Diligence  Not  Used  To  Obtain 
Witness —  Whitemore  v.  Brooks,  i 
Greenl.  (Me.)  57.  In  this  case  it 
appeared  that  the  deed  had  two  sub- 
scribing witnesses,  one  of  whom  was 
incompetent  to  testify  because  of  in- 
terest. As  to  the  other  witness  coun- 
sel stated  that  he  believed  the  wit- 
ness was  at  sea,  and  a  witness  tes- 
tified that  some  months  previously 
he  was  in  town  under  the*  control 
or  power  or  living  in  a  house  with 
a  certain  person,  but  he  did  not 
know  where  the  witness  then  was. 
It  did  not  appear  that  any  subpoena 
had  been  taken  out  for  him,  that 
no  inquiries  had  been  made  for  him 
at  any  place,  and  there  was  no  evi- 
dence that  the  witness  was  not  then 
in  town  and  had  not  been  from  the 
time  he  was  last  known  to  have 
been  there,  and  it  was  held  that  sec- 
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generally  held  that  secondary  evidence  is  admissible  to  prove  exe- 
cution of  the  instrument.  It  has  been  said  that  even  though  a 
witness'  residence  is  known,  secondary  evidence  is  admissible;  if 
he  lives  without  the  jurisdiction  it  is  not  necessary  to  subpoena  or 
take  the  deposition  of  the  witness.^^ 

But  the  Mere  Temporary  Absence  of  a  subscribing  witness  from  the 
jurisdiction  of  the  court  will  not  justify  secondary  evidence  as  to 
the  execution  of  the  instrument,^*  especially  where  he  has  been  sum- 
moned to  attend  the  trial.^^ 

(B.)  Death  of  Witness.  —  Where  a  subscribing  witness  to  an  in- 
strument offered  in  evidence  is  dead,  or  there  is  a  presumption  of 
his  death,  secondary  evidence  of  the  execution  of  the  instrument 
is  admissible.^® 


ondary  evidence  was  improperly  ad- 
mitted. 

33.  Emery  v.  Twombly,  17  Me. 
65;  Dunbar  v.  Harden,  13  N.  H. 
311;  Price  V.  McGee,  i  Brev.  (S. 
C.)  373.  But  see  Rich  v.  Trimble, 
2  Tyler  (Vt.)  349,  holding  that  the 
signature  of  a  party  to  a  release 
cannot  be  proved  by  comparison  of 
handwriting,  if  there  be  a  subscrib- 
ing witness,  though  the  witness  re- 
side without  the  state,  if  the  place 
of  his  residence  be  known  and  he 
lives  within  a  reasonable  distance 
from  the  place  of  trial,  since  in  such 
case  his  deposition  should  be  taken. 
See  also  Brown  v.  Hicks,  i  Ark.  232. 

34.  Gaither  v.  Martin,  3  Md.  146; 
Harrel  v.  Ward,  2  Sneed  (Tenn.) 
610;  Gordon  v.  Paynes,  3  N.  C.  74 
(witness  absent  in  another  state  and 
ill). 

Where  a  subscribing  witness  is 
absent  temporarily  on  business  and 
no  attempt  is  made  to  take  his  dep- 
osition, secondary  evidence  as  to 
the  execution  of  the  subscribed  in- 
strument is  not  admissible.  Brown 
V.  Hicks,  I  Ark.  232. 

In  Massachusetts  a  deed  cannot  be 
proved  by  a  subscribing  witness 
upon  iis  being  shown  that  the 
grantor  was  absent  from  the  state, 
it  appearing  that  his  absence  was 
but  for  a  particular  purpose  and 
that  his  permanent  residence  was 
within  the  state.  In  re  Sacket,  i 
Mass.   58. 

35.  Creighton  v.  Johnson,  Litt. 
Sel.  Cas.  (Ky.)  240;  McCord  v. 
Johnson,  4  Bibb  (Ky.)  531.  But 
see  Baker  v.  Blount,  3  N.  C.  610, 
where  the   subscribing  witness   to  a 
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bond  had  loaned  money  to  the 
obligor  under  such  circumstances  as 
raised  a  presumption  that  a  com- 
pany of  which  the  witness  was  a 
member  was  to  pay  this  debt  when 
recovered.  The  witness  was  sum- 
moned but  did  not  attend,  where- 
upon a  commission  was  issued  be- 
fore the  commissioners,  he  refused 
to  depose,  alleging  that  his  papers 
were  not  in  his  possession.  At  the 
next  court  he  did  not  attend,  and 
the  court  issued  an  attachment 
against  him.  Hearing  of  this  he 
removed  into  another  county.  It 
was  held  that  under  such  circum- 
stances proof  of  the  witness'  hand- 
writing was  admissible. 

36.  England.  —  Anonymous,  12 
Mod.  607,  88  Eng.  Reprint  1,552; 
Barnes  v.  Trompowsky,  7  Durnf.  & 
E.  265;  Adam  v.  Kers,  i  B.  &  P. 
360;  Banks  v.  Farquharson,  Dick. 
167. 

United  States.  —  Stebbins  v.  Dun- 
can,  108  U.   S.  32. 

Alabama.  —  Allred  v.  Elliott,  71 
Ala.  224;  Mardis'  Admr.  v.  Shackle- 
ford,  4  Ala.  493. 

Florida.  —  Groover  v.  Coffee,  19 
Fla.  61. 

Georgia.  —  Howard  v.  Snelling. 
32  Ga.  195;  McVicker  v.  Conkle,  96 
Ga.  584.  24  S.  E.  23;  Standback  v. 
Thornton,  106  Ga.  81,  31   S.  E.  805. 

Missouri.  —  Waldo  v.  Russell,  5 
Mo.   387. 

New  Hampshire.  —  Foye  v.  Leigh- 
ton,  24  N.  H.   29. 

New  Jersey.  —  Van  Doren  v.  Van 
Doren,  3  N.  J.  L.   1,022. 

North  Carolina.  —  Jones'  Admrs. 
V.  Blount's  Exrs.,  2  N.   C.  238. 
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(C.)  Interest  or  Incompetency  of  Witness.  —  Before  the  enactment 
of  modern  statutes  relating  to  the  competency  of  witnesses  it  was 
held  that  where  a  subscribing  witness  was  interested  in  the  event 
of  the  suit,  secondary  evidence  was  admissible  to  prove  execution 
of  the  instrument,^^  and  it  is  always  true  that  where  a  witness  is 
incompetent  to  testify  as  to  the  execution  of  an  instrument  for  any 
other  reason,  secondary  evidence  is  admissible  f^  but  it  has  been 
held  that  if  the  witness  becomes  interested  or  incompetent  by  the 
act  of  the  party  calling  him,  and  he  is  objected  to  on  the  ground 
of  such  interest,  the  party  calling  him  cannot  use  secondary  evi- 


Rhode  Island.  —  Kinney  v.  Flynn, 
2    R.    I.    319. 

South  Carolina.  —  Martin  v.  Bow- 
ie, 37  S.  C.  102,  15  S.  E.  736. 

Texas.  —  Timmony  v.  Burns  (Tex. 
Civ.  App.),  42  S.  W.  133;  Cairrell 
V.  Higgs,  I  Posey  Unrep.  Cas.  56. 

Vermont.  —  Sanborn  v.  Cole,  63 
Vt.  590,  22  Atl.  716,  14  L.  R.  A.  208. 

West  Virginia.  —  Thompson  v. 
Halstead,  44  W.  Va.  390,  29  S.  E. 
991. 

37.  England.  —  Swire  v.  Bell,  5 
Durnf.  &  E.  371 ;  Cunliffe  v.  Sexton, 
2  East  183 ;  Goss  v.  Tracy,  i  P. 
Wms.  287,  24  Eng.  Reprint  392; 
Godfrey  v.  Norris,  i  Stra.  34;  Bulk- 
ley  V.  Smith,  2  Esp.  697  (witness 
married   to  plaintiff). 

Alabama. — ^Robertson's  Exrs.  v. 
Allen,  16  Ala.   106. 

Georgia.  —  Ellis  v.    Smith,    10   Ga. 

253. 

Louisiana.  —  Buard  v.  Buard,  5 
Mart.  (N.  S.)  132  (witness  ascend- 
ent of  one  of  parties). 

Maine.  —  See  Wittemore  v. 
Brooks,  I  Greenl.  si- 
Maryland.  —  Keefer  v.  Zimmer- 
man, 22  Md.  274. 

Massachusetts.  —  Haynes  v.  Rat- 
ter, 24  Pick.  242;  Packard  v.  Duns- 
more,  II  Cush.  282;  President,  etc. 
of  Amherst  Bank  v.  Root,  2  Met. 
522;  Jourdain  v.  Sherman,  6  Cush. 
139-  . 

Mississippi. — Tinnin  v.  Price,  31 
Miss.  422. 

North  Carolina.  —  Blackwelder  v. 
Fisher,  20  N.  C.  (4  Dev.  &  B.)  204; 
Saunders  v.  Ferrill,  23  N.  C.  (i 
Ired.  L.)  97- 

Pennsylvania.  —  Hamilton  v. 
Marsden,  6  Binn.  45;  Davison's 
Lessee  v.  Bloomer,  i  Dall.  123  (wit- 
ness  married   to   plaintifif's    lessor) ; 


Bell  V.  Cowgell,  i  Ashm.  7;  In  re 
Truitt's   Estate,    10   Phila.    16. 

Rhode  Island.  —  Kinney  v.  Flynn, 
2  R.  I.  319. 

Where  Witness  by  Voluntary  Act 
Incapacitates  Himself  from  proving 
execution  of  instrument  by  becom- 
ing interested,  secondary  evidence  is 
not  admissible.  McKinley  v.  Irvine, 
13   Ala.  681. 

38.  Wood  V.  Drury,  I  Ld.  Raym. 
(Eng.)  734  (witness  blind)  ;  Ber- 
nett  V.  Taylor,  9  Ves.  Jr.  381,  32 
Eng.  Reprint  649  (witness  insane)  ; 
Jones  V.  Mason.  2  Str.  833  (witness 
convicted  of  infamous  crime)  ;  Ellis 
V.  Smith,  ID  Ga.  253  (witness  in- 
sane). 

In  McKay  v.  Lasher,  121  N.  Y. 
477,  24  N.  E.  711,  aMrming  50  Hun 
383,  3  N.  Y.  Supp.  352,  an  action 
of  trespass  upon  lands,  defendants 
claimed  title.  They  gave  in  evidence 
a  deed  which  purported  to  have 
been  executed  in  1875,  and  proved 
by  the  affidavit  of  L.,  a  subscribing 
witness,  sworn  to  in  1885.  Plaintiff 
offered  evidence  showing  that  at  the 
time  of  making  the  affidavit  L.  was 
of  unsound  mind.  This  was  ab- 
jected  to  by  the  defendant  on  the 
ground  that  the  evidence  of  mental 
imbecility  should  be  directed  to  the 
time  when  L.  became  subscribing 
witness  to  the  deed,  not  to  the  time 
when  he  proved  its  execution.  The 
objection  was  overruled.  It  was 
held,  that  there  was  no  error;  that 
as  it  was  by  virtue  of  the  affidavit 
that  the  deed  was  made  prima  facie 
admissible  as  evidence,  if  at  that 
time  L.  was  an  incompetent  witness 
by  reason  of  mentnl  imbecility  the 
deed  was  inadmissible  until  other- 
wise proved.  (Code  Civ.  Pro. 
§§935,  936). 
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dence.^^  Under  the  old  rule,  however,  if  subscribing  witnesses 
became  interested  by  act  of  the  party  seeking  to  call  them,  upon  an 
offer  being  made  by  such  party  to  remove  the  interest  he  was  en- 
titled to  introduce  secondary  evidence  if  such  offer  was  refused.*** 

(D.)_  Witness  Denying  or  Not  Recollecting  Attestation.  —  If  the 
subscribing  witness  to  an  instrument  denies  or  forgets  his  attesta- 
tion, other  evidence  may  be  resorted  to  for  proof  of  its  execution.*^ 

(2.)  Proof  Necessary  B^efore  Admission  of  Secondary  Evidence (A.) 

In  General.  —  Before  secondary  evidence  as  to  the  execution  of  an 
attested  instrument  will  be  received  it  must  be  'shown  that  all  of 
the  witnesses  are  either  dead*^  or  beyond  the  jurisdiction  of  the 


39.  President,  etc.  of  Amherst 
Bank  v.  Root,  2  Met.  (Mass.)  522; 
Jourdain  v.  Sherman,  6  Cush. 
(Mass.)  139;  Edwards  v.  Perry,  21 
Barb.  600;  Hovill  v.  Stephenson,  5 
Bingh.  493,    15  E.   C.  L.  515- 

Suit  Brought  Before  Justice  Who 

Was  Subscribing  Witness In  case 

suit  is  brought  before  a  justice  of 
the  peace  who  was  a  subscribing  wit- 
ness to  the  instrument  sought  to  be 
proved,  secondary  evidence  is  inad- 
missible since  the  witness'  incom- 
petency is  the  result  of  the  folly  of 
the  party  bringing  suit.  If  such  jus- 
tice were  the  only  one  before  whom 
suit  could  have  been  brought  an- 
other question  would  be  presented. 
Paterson  v.  Schenck,  15  N.  J.  L. 
434;    Jones   V.    Phelps,   5    Mich.   218. 

40.  In  Haynes  v.  Rutter,  24  Pick. 
(Mass.)  242,  which  was  a  replevin, 
suit,  plaintiff  produced  a  bill  of  sale 
to  him  from  the  former  owner,  and 
called  the  subscribing  witnesses  to 
prove  its  execution.  Defendant  ob- 
jected to  their  testimony  on  the 
ground  that  they  had  signed  the  re- 
plevin bond  as  plaintiff's  sureties, 
and  so  were  interested  in  the  event 
of  the  suit.  Whereupon  plaintiif 
offered  to  procure  new  sureties. 
It  was  held  that  in  such  case  plain- 
tiff was  entitled  to  introduce  other 
evidence  to  prove  the  execution  of 
the  bill  of  sale,  the  taking  of  the 
attesting  witnesses  as  sureties  being 
doubtless    a    mere    inadvertence. 

41.  England.  —  Abbot  v.  Plumbe, 

1  Doug.  216;  Fitzgerald  v.  Elsee,  2 
Campb.  625;  McCraw  v.  Gentry,  3 
Campb.  232. 

Delaware.  —  Layton    v.    Hastings, 

2  Har.    147. 

Georgia.  —  Buchanan    v.    Simpson 
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Groc.  Co.,  105  Ga.  393,  31  S.  E.  105. 

Indiana.  —  Booker  v.  Bowles,  2 
Blackf.  90. 

Maine.  —  Crabtree  v.  Clark,  20 
Me.  327;  Quimby  v.  Buzzell,  16  Me. 
470. 

Massachusetts.  —  Whitaker  v. 
Salisbury,     15     Pick.    534. 

New  Jersey.  —  Patterson  v.  Tuck- 
er, 9  N.  J.  L.  322,  17  Am.  Dec.  472; 
Ketchum  v.  Johnson,  4  N.  J.  Eq. 
370. 

New  York.  —  Hall  v.  Phelps,  2 
Johns.  451. 

North  Carolina.  —  Colvord  v. 
Monroe,  63   N.   C.  288. 

Ohio.  —  Duckwall  v.  Weaver,  2 
Ohio  13. 

Pennsylvania.  —  Hamsher  v.  Kline, 
57  Pa.  St.  397;  Fritz  v.  Commis- 
sioners,   17    Pa.    St.    130. 

South  Carolina.  —  Pearson  v. 
Wightman,  i  Mill.  Const.  336,  12 
Am.   Dec.   636. 

42.  Spring  v.  South  Carolina 
Ins.  Co.,  8  Wheat.  (U.  S.)  268; 
Job  V.  Tebbetts,  9  111.  143;  Jack- 
son V.  Gager,  5  Cow  (N.  Y.)  383; 
Jackson  v.  Cody,  9  Cow.  (N.  Y.) 
140;  Kelsey  v.  Hanmer,  18  Conn. 
311.  See  Shepherd  v.  Goss,  i  Overt. 
(Tenn.)    487. 

In  the  case  of  an  instrument  at- 
tested by  two  subscribing  witnesses, 
one  of  whom  is  called  and  denies 
his  signature,  the  case  stands  as  if 
his  name  was  not  attached,  and  be- 
fore the  partj'  desiring  to  use  the 
paper  may  introduce  testimony  of 
an  inferior  character  it  is  his  duty 
to  use  the  same  diligence  to  pro- 
cure the  attendance  of  the  other 
subscribing  witness  as  if  there  had 
been   originally   but   one   witness   to 
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court  -  or  that  due  search  has  been  made   for  them.-     Inquiry 


the  instrument,  and  the  other  party 
failing  to  attend  after  such  dih- 
gence  has  been  used  the  party  may 
prove  the  execution  of  the  bond  by 
secondary  evidence.  Booker  v. 
Bowles,  2  Blackf.    (Ind.)    90. 

Mere  Rumors  that  a  subscnbuig 
witness  is  in  the  army  or  dead  is 
not  sufficient  proof  to  let  m  evi- 
dence of  the  witness'  handwriting^ 
Hart's  Exrs.  v.  Coram,  3  Bibb 
(Ky.)   26.     See  also  Delony  v.  Ue- 

lony,  24  Ark.  7-  ^         -rx     *i. 

Affidavit  of  Party  To  Prove  Death. 
The  affidavit  of  a  party  to  a  cause 
may  be  received  to  prove  death  ot 
one  subscribing  witness  to  a  bill  ot 
sale  so  that  secondary  evidence  ot 
execution  of  instrument  may  be  re- 
ceived. M'Dowell  V.  Hall,  2  Bibb 
(Ky.)    610.  . 

43.  United  States.  —  Spring  v. 
South  Carolina  Ins.  Co.,  8  Wheat. 
(U.  S.)   268. 

Ca/iyorma.  —  Powell's    Heirs    v. 

Hendricks,  3  Cal.  427  (absence  from 

jurisdiction    inferrable    from    failure 

to   find    with   diligent    inquiry). 

Connecticut.  — Kelsey   v.   Hanmer. 

18  Conn.  311.  T,        11 

Georgia.  —  Howard  v.  Russell, 
104  Ga.  230,  30  S.  E.  802. 

Illinois.  — ]o\^  V.  Tebbetts,  9  111. 
143;  Skinner  v.  Fulton,  39  111-  484 
(evidence  that  a  witness  was  ab- 
sent from  the  state  and  had  not 
been  heard  of  for  forty  years,  suf- 
ficient to  show  that  such  witness 
cannot    be    had). 

Neiv  Forit.  —  Jackson  t/.  Oager, 
S    Cow.    383;    Jackson     v.    Cody,    9 

Cow.   140-  ,   „     .J     4.        1, 

Testimony  of  Old  Residents  who 

resided  in  the  place  where  the  in- 
strument was  executed  before  and 
subsequent  thereto,  that  they  never 
knew  or  heard  of  any  such  persons 
in  the  state  as  those  purporting  to 
be  the  subscribing  witnesses  is 
i>nnia  facie  sufficient  at  least  to 
show  that  the  witnesses  were  not 
within  the  jurisdiction  of  the  court 
and  to  authorize  secondary  evidence, 
especially  in  a  case  where  the  exe- 
cution of  the  bond  is  not  directly 
controverted,   where  there  has  been 


a  possession  of  rights  thereunder 
for  more  than  20  years  and  the 
bond  itself  is  more  than  20  years 
old  at  the  time  the  secondary  evi- 
dence is  taken.  Holman  v.  Bank 
of  Norfolk,   12  Ala.  369-  .   ^ 

Testimony  of  One  Well  Acquaint- 
ed With  Witness  that  he  was  living 
out  of  the  state  when  last  heard 
from  is  sufficient  prima  facie  proof 
of  his  absence  to  render  admissible 
proof  of  the  witness'  handwriting. 
Go-don  V.  Miller,   i   Ind.  531. 

Declarations  of  Plaintiff  that  at- 
testers  resided  in  another  county 
are  sufficient  evidence  of  non-resi- 
dence to  authorize  the  introduction 
of  other  evidence  of  the  execution 
of  the  attested  instrument.  Cook  v. 
Husted,  12  Johns.    (N.  Y.)    188. 

Declarations  of  a  Subscribing 
Witness  are  competent  to  show  his 
non-residence.  People  v.  Rowland, 
5  Barb.    (N.  Y.)   449-  .    . 

Any  Competent  Evidence  admissi- 
ble to  show  non-residence  of  attest- 
ing witness,  and  it  is  not  necessary 
that  a  subpoena  should  have  been 
issued  for  the  absent  witness. 
Clark  V.   Boyd,  2  Ohio  56. 

Affidavit  of  the  absence  from  the 
state    of    the    subscribing    witnesses 
to   a  note  is   inadmissible   to   let   in 
other  proof  of  the  note.     Harper  v. 
Solomon,  I  Brev.   (S.  C.)   2-     Com- 
pare   Waters    v.    Spofford,    58    lex. 
115,   holding  that   the   grantee   m   a 
deed    properly    certified    for    record 
by  proof  of  the  handwriting  of  the 
grantor    and    subscribing    witnesses 
is    competent    to   make   the   affidavit 
required  by  Hart.  Dig.  art.  2792,  that 
the     grantor     and     witnesses     were 
dead,    or    that    they    were    non-resi- 
dents  or  their   residences  unknown.  - 

Facts  Sufficient  From  Which  Pre- 
sumption of  Absence  Arises. —  The 
absence  of  attesting  witnesses  may 
be  established  like  any  other  fact. 
It  is  sufficient  to  prove  facts  from 
which  a  presumption  will  arise  that 
they  are  absent  from  the  jurisdic- 
tion. Buchanan  v.  Wise.  34  Neb. 
695,  52  N.  W.  163,  affirming  judg- 
ment, 28  Neb.  312,  44  N.  W.  458; 
44.     Spring     v.     South     Carolina 
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should  be  made  at  the  place  where  the  witness  was  last  heard  of.*^ 
But  what  constitutes  due  diligence  in  seeking  to  find  a  subscribing 
witness  is  a  question  which  depends  largely  upon  the  facts  and  cir- 
cumstances of  the  particular  case.*^ 

_  (B.)  Necessity  oe  Eeeort  To  Prove  Witness'  Handwriting.  —  In  juris- 
dictions where  it  is  held  that  proof  of  the  witness'  handwriting  is 
next  in  degree  to  the  witness'  testimony,  in  order  to  let  in  proof 


Ins.  Co.,  8  Wheat.  (U.  S.)  268; 
Cooke  V.  Woodrow.  5  Cranch  (U. 
S.)  13,  affirming  judgment,  i  Cranch 
C.  C.  437,  6  Fed.  Cas.  No.  3,181; 
Powell's  Heirs  v.  Hendricks,  3  Cal. 
427;  Jackson  v.  Gager,  5  Cow.  (N. 
Y.)  383;  Jackson  v.  Cody,  9  Cow. 
(N.  Y.)  140;  Silverman  v.  Blake, 
17    Wis.    213. 

Where  Witness  Is  in  Country  dil- 
igent search  to  find  him  is  not  suf- 
ficient to  dispense  with  his  testi- 
mony. Broadwell  v.  McClish,  i 
Cranch  C.  C.  4,  4  Fed.  Cas.  No. 
i,gii. 

45.  Cooke  V.  Woodrow,  S 
Cranch  (U.  S.)  13,  affirming  judg- 
ment, I  Cranch  C.  C.  437,  6  Fed. 
Cas.  No.  3,181. 

In  order  that  proof  of  the  hand- 
writing of  a  subscribing  witness 
may  be  dispensed  with,  his  removal 
from  the  state  must  be  shown  by 
the  evidence  of  one  residing  at  the 
place  of  his  former  residence,  or 
by  information  thence  derived. 
VanDyne  v.  Thayre,  19  Wend.  (N. 
Y.)    162. 

In  Tams  v.  Hitner,  9  Pa.  St.  441, 
it  appeared  that  a  subscribing  wit- 
ness, three  weeks  before  inquiry  for 
him,  had  been  at  his  mother's  resi- 
dence within  the  state,  and  about 
twenty  miles  distant.  It  was  held 
that  in  failing  to  inquire  for  him 
there,  there  was  a  want  of  due  dili- 
gence to  find  him. 

46.  Conrad  v.  Farrow,  5  Watts 
(Pa.)  536;  Gallagher  v.  London 
Assur.  Corp.  149  Pa.  St.  25,  24  Atl. 
115.  And  see  cases  cited  in  pre- 
ceding  notes. 

Proof  that  an  attesting  witness 
to  a  note,  when  last  seen,  was  prac- 
ticing law  in  California,  coupled 
with  a  return  non  est  inventus  up- 
on a  subpoena  by  a  constable  of 
Boston,  in  which  city  the  witness 
had  lived  before  he  went  to  Califor- 

V«l.  XIV 


nia,  is  sufficient  to  let  in  secondary 
evidence  that  the  signature  was  his. 
Troeder  v.  Hyams,  153  Mass.  536, 
27    N.    E.    775- 

In  Jackson  v.  Chamberlain,  8 
Wend.  (N.  Y.)  620,  the  evidence 
showed  that  one  of  two  subscrib- 
ing witnesses  to  a  deed  removed 
from  the  state  thirty  years  before 
the  trial  and  that  the  other  had  not 
been  heard  of  for  thirty-seven  j^ears. 
It  was  held  that  proof  of  the  hand- 
writing of  one  of  the  witnesses  and 
of  the  grantor  was  sufficient  to  al- 
low the  deed  to  be  read  in  evidence. 

In  Jones  v.  Roberts,  65  Me.  27;^, 
where  the  deed  in  question  was 
executed  out  of  the  state,  a  witness 
who  had  received  and  recorded  it 
testified  that  he  did  not  know  the 
whereabouts  of  the  subscribing  wit- 
nesses or  that  they  were  within  the 
state,  and  it  was  held  proper  to 
permit  proof  of  the  handwriting  of 
the  grantor  and  thereupon  admit 
in  evidence  the  deed. 

In  Groover  v.  Coffee,  19  Fla.  61, 
it  was  held  that  in  all  cases  there 
should  be  strict,  diligent  and  hon- 
est inquiry  made  for  the  subscrib- 
ing witnesses  satisfactory  to  the 
court  under  the  circumstances  of 
the  case  before  proof  of  their  hand- 
writing   will    be    received. 

"  The  degree  of  proof,  that  the 
necessary  search  was  made  for  the 
attesting  witnesses,  must  be  left  in 
some  measure  to  the  discretion  of 
the  Judge  at  the  trial;  and  it  would 
be  unreasonable  to  require  so  full 
evidence,  while  there  was  little  or 
no  reason  to  suppose,  that  the  wit- 
nesses had  a  residence  in  the  state, 
as  when  there  was  no  suggestion, 
that  they  were  out  of  the  jurisdic- 
tion of  the  court.  The  proof,  that 
the  witnesses  to  the  deed  were  not 
to  be  found  within  the  reach  of  the 
process  of  the  court,  was  as  full  as 
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of  the  maker's  signature  to  an  attested  instrument  in  proof  of  the 
same,  it  is  necessary  to  show  that  an  effort  has  been  made  to  pro- 
cure proof  of  the  witness'  handwriting,*'^  but  no  greater  efforts  or 
dihgence  should  be  exacted  in  endeavoring  to  prove  the  hand- 
writing of  the  witness  than  is  required  to  find  and  procure  the 
witnesses  themselves.*® 

(C.)  Presumptions  Arising  From  Fact  of  Execution  Without  Juris- 
diction. —  Where  execution  and  attestation  occur  out  of  the  court's 
jurisdiction,  the  prima  facie  presumption  is  that  the  witnesses  are 
out  of  the  jurisdiction  at  the  time  of  trial  and  secondary  evidence 
is  therefore  admissible  to  prove  the  execution  of  the  attested  in- 
strument, without  accounting  for  the  absence  of  the  witnesses." 
The  presumption  also  arises  from  the  fact  of  execution  and  attesta- 
tion without  the  jurisdiction  that  proof  of  the  witnesses'  hand- 
writing is  unobtainable  in  the  jurisdiction  and  so,  in  such  case,  the 
party  offering  the  instrument  is  not  obliged  to  show  otherwise  that 
diligent  and  unsuccessful  search  has  been-  made  for  proof  of  such 
witnesses'  handwriting.^*^  These  presumptions  are  clearly  reason- 
able, especially  where  it  does  not  appear  that  the  subscribing  wit- 
nesses ever  resided  within  the  jurisdiction.^^ 

(3,)  Character  and  Sufficiency  of  Secondary  Evidence. — As  secondary 
evidence  of  the  execution  of  an  attested  instrument,  testimony  of 


could    be    required."    Woodman    v. 
Segar,  25    Me.  90. 

47.  The  execution  of  an  instru- 
ment is  sufficiently  shown  by  prov- 
ing the  handwriting  of  a  party 
thereto,  where  it  appears  that  an 
ineffectual  effort  has  been  made  to 
prove  the  handwriting  of  the  wit- 
ness by  his  brother.  McPherson  v. 
Rathbone,    11   Wend.    (N.   Y.)    96. 

48.  Landers    v.    Bolton,    26    Cal. 

393- 

49.  United  States.  —  Wilcox  v. 
Hunt,  13  Pet.  378;  Manchester  v. 
Milne,  Abb.  Adm.  115,  16  Fed.  Cas. 
No.  9,006. 

/i/afcflwa.  — Elliott  v.  Dyche,  80 
Ala.  376. 

California.  —  Landers  v.  Bolton,  26 
Cal.  393;  McMinn  v.  O'Connor,  27 
Cal.  238. 

Louisiana.  —  Crouse  v.  Duffield,  12 
Mart.  (O.  S.)  539;  Barfield  v.  Hew- 
lett, 4  La.  118. 

Massachusetts.  —  Catlin  v.  Ware,  9 
Mass.  218,  6  Am.  Dec.  56;  Tyng  v. 
Boston  &  M.  R.  Co.,  12  Cush.  277. 

Wyoming.— 'Boswell  v.  First  Nat. 
Bank,  16  Wyo.  161,  92  Pac.  624,  93 
Pac.  661. 

Evidence     Insufficient    To     Show 

50 


Execution  Out  of  Jurisdiction —  The 

mere  description  of  the  parties  to  a 
deed  as  residents  of  foreign  juris- 
dictions is  not  sufficient  to  show  that 
the  deed  was  executed  out  of  the 
state,  and  in  such  case  no  presump- 
tion arises  as  to  the  non-residence 
of  the  attesting  witnesses.  Tyng  v. 
Boston  &  M.  R.  Co.,  12  Cush. 
(Mass.)   277. 

50.  Boswell  V.  First  Nat.  Bank, 
16  Wyo.  161,  92  Pac.  624,  93  Pac. 
661;  Newsom  v.  Luster,  13  111.  175. 
See  McMinn  v.  O'Connor,  27  Cal. 
238. 

51.  Boswell  V.  First  Nat.  Bank, 
16  Wyo.  161,  92  Pac.  624,  93  Pac. 
661 ;  Landers  v.  Bolton,  26  Cal.  393 ; 
Newsom  v.  Luster,  13  111.  175.  See 
Sherman  v.  The  Champlain  Trans. 
Co.,  31  Vt.  162,  holding  that  the  exe- 
cution of  an  instrument  may  be 
proved  by  other  evidence  than  that 
of  the  subscribing  witnesses,  when 
there  is  no  proof  that  they  were  ever 
in  this  state,  and  the  only  evidence 
of  their  absence  consists  in  the  fact 
that  the  deed  purports  to  have  been 
executed  out  of  the  state,  and  in  the 
testimony  of  the  party  relying  upon 
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the  parties  is  admissible,^^  as  well  as  their  declarations."  It  is 
generally  held  that  declarations  of  deceased  attesting  witnesses  to 
a  will  are  not  admissible  to  prove  the  execution  of  the  will  or  mental 
condition  of  the  testator.^* 

Contra,  —  In  Maryland,  declarations  of  subscribing  witnesses  to 
a  will  have  been  held  competent  to  rebut  the  priina  facie^  effect  of 
their  attestation."^  Where,  however,  the  validity  of  a  will  is  con- 
tested upon  the  ground  of  fraud  or  forgery,  declarations  of  de- 
ceased   subscribing   witnesses   relevant   thereto   are    admissible    to 


the    deed,    that    he    never    knew    of 
their  being  in  the  state. 

52.  Sloan  v.  Thompson,  4  Tex. 
Civ.   App.  419,  23   S.   W.  613. 

53.  Adams    v.    Norris,    23    How. 

(u.  s.)  353. 

54.  Gaither  v.  Gaither.  3  Md. 
Ch.  158;  Stocksdale  v.  Cullison,  35 
Md.  322;   CoUins  v.   Nicols,   i   Har. 

6  J.    (Md.)    399;   Baxter  v.  Abbott, 

7  Gray    (Mass.)    71,   82;    Boylan   v. 
Meeker,  28  N.  J.  L,.  274. 

The  declarations  of  a  deceased 
subscribing  witness  to  a  will,  as  to 
the  mental  capacity  of  the  testator 
to  make  a  will,  are  not  admissible 
as  evidence.  Sewall  v.  Robbins,  139 
Mass.  164,  29  N.  E.  650. 

In  Farleigh  v.  Kelley,  28  Mont. 
421,  72  Pac.  756,  63  L.  R.  A.  319,  the 
issue  involved  was  the  validity  of  an 
alleged  will  upon  a  petition  for  its 
probate.  The  petitioner  sought  to 
prove  by  a  witness  certain  declara- 
tions made  by  a  subscribing  witness 
to  the  will,  relating  to  its  execution, 
and  the  conduct  and  language  of  the 
testator  at  the  time.  Held,  incompe- 
tent, the  court  saying:  "To  permit 
declarations  of  the  absent  subscrib- 
ing witnesses  in  support  of  the  va- 
lidity of  the  will,  to  be  received  in 
evidence  for  any  purpose  whatever, 
would  be  to  reverse  the  rule  of 
evidence,  which  has  long  ago  be- 
come well  settled,  —  that  extra-judi- 
cial declarations  not  under  oath, 
corroborating  testimony  given  in 
court,  cannot  be  received." 

Declarations  of  deceased  subscrib- 
ing witnesses  to  a  will,  in  relation 
to  the  sanity  of  the  testator,  are  in- 
admissible in  evidence.  Boardman  v. 
Woodman,  47  N.  H.   120,  135. 

On  the  trial  of  &n  issue  devisavit 
vel  non,  the  evidence  of  the  declara- 
tions of  a  deceased  subscribing  wit- 


ness that  the  testator  was  of  unsound 
mind  at  the  time  of  the  execu- 
tion of  the  will,  is  not  admissible. 
Sellars  v.  Sellars,  Exr.,  2  Heisk. 
(Tenn.)   430. 

55.  Colvin  V.  Warford,  20  Md. 
357)  387.  In  Townshend  v.  Towns- 
hend,  9  Gill  (Md.)  506,  an  attesting 
witness  to  a  will  declared  on  the 
same  day  that  the  will  was  executed 
that  he  did  not  believe  the  testator 
to  be  at  the  time  he  executed  the 
will,  a  sane  person,  and  that  he 
signed  the  will  as  a  witness  merely 
to  gratify  the  testator.  Held,  fhat 
these  declarations  (the  witness  being 
dead),  were  properly  admissible  in 
evidence. 

Declarations  of  Living  Witness. 
In  the  contest  of  a  will,  one  of  the 
subscribing  witnesses  swore  that  he 
had  no  recollection  of  having  signed 
the  attestation  in  the  presence  or  at 
the  request  of  the  testator.  Held, 
that  an  afifidavit  made  by  him  before 
the  judge  of  probate  containing 
statements  contrary  to  his  testimony, 
was  admissible  in  evidence  to  im- 
peach his  testimony  after  his  atten- 
tion was  called  to  it.  Spoonemore 
V.  Cables,  66  Mo.  579- 

Discrediting  Witness In  Stir- 
ling V.  Stirling,  64  Md.  138,  150,  21 
Atl.  273,  a  subscribing  witness  to  a 
will,  produced  on  the  part  of  the 
caveatee,  testified  at  the  trial  that  in 
his  opinion  the  testatrix  was  capable 
of  making  a  valid  will,  and  denied 
having  previously  expressed  a  differ- 
ent opinion.  The  caveators  then  of- 
fered proof  that  the  subscribing  wit- 
ness had  before  the  trial  expressed 
a  different  opinion.  Held,  that  the 
evidence  so  offered  by  the  caveators 
was  only  admissible  for  the  purpose 
of  discrediting  the  evidence  of  the 
subscribing  witness. 
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establish  fraud  or  forgery.=<'  Proof  may  also  be  received  of  the 
handwriting  of  the  parties,"  though  no  effort  has  been  made  to 
prove  the  handwriting  of  the  witnesses/^  Proof  of  the  handwrit- 
ing of  one  of  the  subscribing  witnesses  is  sufficient  to  allow  the 
introduction  of  the  instrument  in  evidence.^^  But  where  a  sub- 
scribing witness  has  become  interested  in  the  event  of  the  suit  after 
attestation,  proof  of  his  handwriting  is  not  sufficient  to  allow  the 
instrument  to  be  given  in  evidence ;  it  must  be  shown  that  the  in- 
strument existed  before  the  witness'  interest  accrued.^** 

Handwriting.  —  How  Proved.  —  In  proving  the  handwriting  of  a 
subscribing  witness  whose  testimony  cannot  be  obtained,  or  of  the 
maker  of  an  instrument,  a  witness  familiar  with  such  signatures 
may  testify,"  or  the  testimony  of  one  who  saw  the  maker  and  sub- 


56.  In  Bott  V.  Wood,  56  Miss. 
136,  the  court  said  :  "  The  evidence 
of  the  handwriting  of  a  deceased  at- 
testing witness,  is  to  establish  the 
execution  of  the  instrument,  and  not 
its  character  or  contents.  The  only- 
instances  in  which  declarations  of  a 
deceased  subscribing  witness  have 
been  admitted  were  where  they 
tended  to  prove  fraud  or  forgery;  in 
other  words,  where  they  related  to 
the  circumstances  of  the  execution  of 
the  instrument.  The  purpose  for 
which  such  declarations  have  been 
admitted,  was  to  contradict  the  im- 
port of  the  attestation  of  such  wit- 
ness. But  the  attestation  imports 
nothing  relative  to  the  contents  or 
character  of  the  instrument,  —  as  be- 
ing a  will,  or  deed,  or  other  instru- 
ment. Therefore  declarations  of  a 
deceased  subscribing  witness  are  not 
admissible  to  show  the  nature  or 
contents  of  the  paper  he  subscribed." 

In  re  Will  of  Hesdra,  119  N.  Y. 
615,  23  N.  E.  555.  the  probate  of  the 
will  was  contested  upon  the  ground 
that  the  instrument  was  fabricated 
after  the  death  of  the  testator  by  one 
Onderdonk  one  of  the  subscribing 
witnesses,  who  had  died  prior  to  the 
trial.  It  was  held  competent  for  the 
contestants  to  introduce  evidence  of 
declarations  of  Onderdonk  tending 
to  show  that  he  had  fabricated  the 
will,  and  that  Hesdra  had  died 
intestate. 

On  the  charge  of  fraud  or  forgery 
in  the  execution  of  a  sealed  instru- 
ment, the  declarations  and  bad  char- 
acter of  a  deceased  subscribing  wit- 
ness  are   admissible   in   evidence   to 


impugn  the  presumption  arising  from 
the  witness'  attestation  and  signature, 
but  standing  alone  and  unsupported 
are  not  sufficient  to  overcome  such 
presumptions.  Boylan  v.  Meeker,  28 
N.  J.  L.  274. 

57.  Adams  v.  Norris,  23  How. 
(U.  S.)  353;  Slona  V.  Thompson,  4 
Tex.   Civ.  App.  419,  23   S.  W.  613. 

Where  one  of  the  subscribing  wit- 
nesses to  a  mortgage  has  been  called 
and  has  testified  and  it  appears  that 
the  other  is  absent  from  the  state, 
proof  of  the  signatures  of  the  mort- 
gagors is  competent.  The  fact  that 
the  party  adverse  to  the  one  offering 
such  evidence  has  taken  the  evi- 
dence of  the  other  subscribing  wit- 
ness by  commission  and  that  he  had 
been  cross-examined  by  the  offering 
party  under  written  interrogatories 
appended  to  the  commission  does  not 
affect  the  competency  of  the  evi- 
dence. Clark  V.  Houghton,  12  Gray 
(Mass.)   38. 

58.  Adams  v.  Norris,  23  How. 
(U.  S.)  353;  Jackson  v.  Lewis,  13 
Johns.   (N.  Y.)   504. 

59.  Hanrick  v.  Patrick,  119  U.  S. 
156;  Smith  V.  Keyser,  115  Ala.  455, 
22  So.  149;  Gelott  V.  Goodspeed,  8 
Cush.  (Mass.)  411;  Davis  v.  Hig- 
gins,  91  N.  C.  382;  Mapes  v.  Leal's 
Heirs,  27  Tex.  345;  Dudley  v.  Sum- 
ner, 5  Mass.  438. 

60.  Lever  v.  Lever,  i  Hill  Eq.  (S. 
C.)  62. 

61.  Tatum  V.  Mohr,  21  Ark.  349; 
Chator  v.  Brunswick-Balke-Collender 
Co.,  71  Tex.  588,  10  S.  W.  250. 

In  Snider  v.  Burks,  84  Ala.  53,  4 
So.  255,  it  appeared  that  two  of  the 
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scribing  witnesses  sign  is  competent  to  establish  the  execution  of 
the  instrument,^^  or  handwriting  may  be  proved  by  a  comparison 
with  an  authenticated  signature.^^ 

Proof  Preferable  to  That  of  Handwriting.  —  It  has  been  held  that 
the  testimony  of  one  who  was  present  when  an  instrument  was 
executed,  together  with  that  of  a  justice  of  the  peace  before  whom 
it  was  acknowledged  by  the  maker  for  the  purpose  of  registration, 
is  much  more  satisfactory  proof  of  its  execution  than  proof  of  the 
handwriting  of  an  absent  subscribing  witness  and  is  sufficient  proof 
thereof.^*  And  it  has  also  been  held  that  the  solemn  probate  of  a 
deed  by  a  witness  upon  oath  before  a  magistrate,  for  the  purpose 
of  recordation,  and  the  certificate  of  the  magistrate  of  its  due  pro- 
bate upon  such  testimony,  are  entitled  to  more  weight  as  evidence 
than  the  mere  unexplained  proof  of  the  handwriting  of  a  witness 
after  his  death. ^^ 

(4.)  Proof  of  Handwriting.  —  (A.)  Of  Witnesses.  —  (a.)  In  General. 
As  a  rule  where  it  appears  that  a  subscribing  witness  is  deceased, 
incapacitated,  or  beyond  the  court's  jurisdiction,  the  execution  of 
the  attested  instrument  may  be  proved  by  showing  the  genuineness 
of  his  signature.^®     This  rule  applies  where  a  will  is  offered  for 


three  subscribing  witnesses  to  a  will 
were  dead.  Held,  that  the  trial  court 
properly  permitted  their  signatures 
to  be  proved  by  persons  who  knew 
their  handwriting. 

62.  Miller  v.  Hahn,  84  N.  C.  226; 
Unger  v.  Wiggins,  i  Rawle  (Pa.) 
331 ;  Ungles  v.  Graves,  2  Blackf. 
(Ind.)  191 ;  Standback  v.  Thornton, 
106  Ga.  81,  31  S.  E.  80s. 

63.  Davis  v.  Police  Jury,  19  La. 
533. 

Compare  Snider  v.  Burks,  84  Ala. 
S3, 4  So.  225.  Which  was  a  proceed- 
ing to  probate  a  will.  It  appeared 
that  one  of  the  subscribing  witnesses 
was  dead,  and  a  witness  was  called 
to  prove  the  signature  of  the  deceased 
subscribing  witness.  Held,  that  such 
witness  could  not  be  permitted  to 
compare  the  signatures  of  other 
papers  purporting  to  have  been  made 
by  such  subscribing  witness,  not  in 
evidence  in  the  case,  with  the  alleged 
signature  of  the  subscribing  witness 
on  the  will,  and  testify  as  to  its 
genuineness  from  such  comparison. 

As  to  comparison  of  handwriting 
in  general  see  article  "  Handwrit- 
ing," Vol.   VI. 

64.  Lazarus  v.  Lewis,  5  Ala.  457. 

65.  The  one  affords  only  a  pre- 
sumption of  the  due  execution  of  the 
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deed  from  the  mere  fact  that  the 
signature  of  the  witness  is  to_  the 
attestation  clause;  the  other  is  a 
deliberate  affirmation  by  the  witness 
upon  oath  before  a  competent  tribunal 
of  the  material  facts  to  prove  the 
execution.  Crane  v.  Morris,  6  Pet. 
(U.  S.)  598. 

66.  United  5'^of^.y.  —  Murdock  v. 
Hunter,  i  Brock  135,  I7  Fed.  Cas.  No. 
9,941. 

Alabama.  —  Thomas  v.  Wallace,  5 
Ala.  268;  Foote  v.  Cobb,  18  Ala.  585; 
Guice  V.  Thornton,  76  Ala.  466; 
Snider  v.  Burks,  84  Ala.  53,  4  So. 
225. 

Florida.  —  Groover  v.  Coffee,  19 
Fla.  61. 

Georgia.  —  Howard  v.  Snelling,  32 
Ga.  195- 

Indiana.  —  Jones  v.  Cooprider,  i 
Blackf.  47;  State  v.  Bodly,  7  Blackf. 

355-  ^      , 

Kentucky.  —  McMurtry  v.  Frank,  2 

T.  B.  Mon.  113;  Ford  v.  Hale,  i  T. 

B.  Mon.  23;  Miller  v.  Dillon,  2  T.  B. 

Mon.  73. 

Maryland.  —  Dorsey  v.  Smith,  7 
Har.  &  J.  345- 

Missouri.  —  Little's  Admr.  v.  Chau- 
vin,  I  Mo.  626. 

New  Jersey.  —  Glover  v.  Arm- 
strong, 15  N.  J.  L.  186. 
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probate."  In  a  great  many  cases  it  has  been  held  that  such  evi- 
dence is  prima  facie  sufficient  in  itself,  without  proof  of  the  tnaker 
or  grantor's  signature.®^ 


New  York.  — KimhaW  v.  Davis,  19 
Wend.  437;  Cook  v.  Husted,  12  Johns. 
188;  People  V.  McHenry,  19  Wend. 
482;  Borst  V.  Empie,  5  N.  Y.  33; 
Mott  V.  Doughty,  i  Johns.  Cas.  230. 
North  Carolina.  —  Angier  v. 
Howard,  94  N.  C.  27;  Jones  v. 
Brinckley,  2  N.  C.  20;  Edwards  v. 
Sullivan,  30  N.  C.  (8  Ired.  L.)  302. 
Pennsylvania.  —  Powers  v.  McFer- 
ran,  2  Serg.  &  R.  44;  Kelly  v.  Dun- 
lap,  3  Pen.  &  W.  136;  Unger  v.  Wig- 
gins, I  Rawle  331- 

South  Carolina.  —  Price  v.  McGee, 
I  Brev.  373. 

Wisconsin.  —  Garrison  v.  Owens,  I 
Pinn.  544. 

In  Pelletreau  v.  Jackson,  11  Wend, 
no,  it  is  said:  "The  same  diligence 
should  be  exacted  in  endeavoring  to 
prove  the  handwriting  that  is  required 
in  the  endeavor  to  find  and  procure 
the  personal  attendance  of  the  wit- 
ness, at  least  before  the  third  degree 
of  evidence  is  admitted,  to  wit,  the 
handwriting  of  the  party." 

Statement  of  Rule —  The  order  of 
proof  of  a  sealed  instrument,  to  which 
there  is  a  subscribing  witness,  is  as 
follows:  I.  The  witness  must  be  pro- 
duced, if  practicable  ;  2.  If  he  cannot 
be  found,  or  his  testimony  cannot 
be  used,  his  handwriting  must  be 
proved;  3.  If  his  handwriting  can- 
not be  proved,  after  diligent  exertions 
for  that  purpose,  proof  of  the  hand- 
writing of  the  party  executing  the 
instrument  is  admissible.  But  evi- 
dence that  a  subscribing  witness  can- 
not be  found  will  not  warrant  the  in- 
ference that  his  handwriting  cannot 
be  proved;  the  party  seeking  to 
avail  himself  of  such  testimony  must 
show  due  diligence  to  obtain  as  well 
proof  of  the  handwriting  as  the  at- 
tendance of  the  witness.  Where  a 
sealed  instrument  is  proved  by  show- 
ing the  handwriting  of  the  witness,  it 
is  proper  to  superadd  proof  of  the 
handwriting  of  the  party.  Jackson 
V.  Waldron,  13  Wend.  (N.  Y.)  178. 
67.  United  States.  — Ad  Sims  v. 
Norris,  23  How.  353.  367- 


Alabama.  —  Barnewall  v.  Murrell, 
108  Ala.  366,  18  So.  831. 

Arkansas.  —  Janes  v.  Williams,  31 
Ark.  175. 

Delaware.  —  Sutton  v.  Sutton,  5 
Har.  459- 

Georgia.  — Terry  v.  Broadhurst, 
127  'Ga.  212,  56  S.  E.  282. 

///mow.  —  Calkins  v.  Calkins,  216 
111.  458,  75  N.  E.  182,  I  L.  R.  A.  393- 

Iowa.  — Scott  V.  Hawk,  107  Iowa 
723,  77  N.  W.  467,  70  Am.  St.  Rep. 
228;  In  re  Allison's  Estate,  104  Iowa 

130,  73  N.  W.  489- 

Kentucky.  — I'ate's  Adm  r.  v.  Joe, 
3  J.  J.  Marsh.  114. 

Maryland.  — CoW'ins  v.  Nicols,  i 
Har.  &  J.  399;  Stocksdale  v.  CuUi- 
son,  35  M  '.  322. 

Massachusetts.  — lEla.  v.  Edwards, 
16  Gray  91. 

Michigan.  — In  re  Sullivan's  Will, 
114  Mich.  189,  72  N.  W.  135- 

New  York.  — In  re  Brigg's  Will, 
47  App.  Div.  47,  62  N.  Y.  Supp.  294; 
Brinckerhoof  v.  Remsen,  8  Paige 
488. 

North  Carolina.  —  Bethell  v. 

Moore,  19  N.  C.  (2  Dev.  &  B.)  311- 

Pennsylvania.  —  Engles  v.  Bruing- 

ton,  4  Yeates  345,  2  Am.   Dec.  411. 

Rhode  Island.  — Christopher  Fry's 

Will,  2  R.  I.  88. 

South  Carolina.  — Yerdier,  Exrx. 
V.  Verdier,  8  Rich.  135;  Sampson  v. 
White,  Admr.,  i  McCord  74;  Pear- 
son V.  Wightman,  i  Mill  336,  12  Am. 
Dec.  636. 

South  Dato^a.  — Mississippi,  L.  & 
C.  Co.  V.  Kelly,  19  S.  D.  577,  104  N. 
W.  265.  ^      , 

Tennessee.  — Crockett  v.  Crockett. 
19  Tenn.  95. 

Vermont.  — Dear\  v.  Heirs  of 
Dean,  27  Vt.  746. 

68.  England.  —  Cunliflfe  v.  Sefton. 
2  East  183;  Adam  v.  Kers,  i  B.  &  P. 
360;  Mitchell  v.  Johnson,  i  Moo.  & 
M.  176,  22  E.  C.  L.  283;  Page  v. 
Mann,  i  Moo.  &  M.  79,  22  E.  C.  L. 
256.  See  also  Doe  v.  Paul,  3  Car. 
&  P.  613,   14  E.  C.  L.  483- 

Ca»ac/a.  —  Crane  v.  Ayre,  7  N. 
Bruns.  577;  Rogers  v.  Shortis,  10 
Grant  Ch.  243. 
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Attester  Non-Resident.  —  Where  subscribing  witness  resides  in  an- 
other state,  proof  of  his  handwriting  is  sufficient;''^  but  in  others 
it  is  said  to  be  necessary  to  prove  not  only  the  genuineness  of  the 
attesters'  signatures  but  also  the  genuineness  of  that  of  the  maker 
of  the  instrument/"  unless  proof  of  the  maker's  handwriting  is  un- 
obtainable, in  which  case  proof  of  the  witness'  handwriting  is 
sufficient/^     Still  other  courts  have  held  it  necessary  to  produce 


United  States.  — Hannck  v.  Pat- 
rick, 119  U.  S.  156;  Stebbins  v.  Dun- 
can, 108  U.  S.  32. 

Alabama.  —  Smith  v.  Keyser,  115 
Ala.  455,  22  So.  149. 

Georgia.  —  McVicker  v.  Conkle,  96 
Ga.  584,  24  S.  E.  23. 

Maryland.  —  Parker  v.  Fassitt,  i 
Har.  &  J.  337- 

New  York.  —  Brown  v.  Kimball,  25 
Wend.  259;  Jackson  v.  Lewis,  13 
Johns.  504;  Sluby  v.  Champlin,  4 
Johns.  461 ;  People  v.  Rowland,  5 
Barb.  449;  Borst  v.  Empie,  5  N.  Y. 
33. 

North  Carolina.  —  Jones  v.  Blount, 
2  N.  C.  238;  Black  V.  Wright,  31  N. 
C.  (9  Ired.  L.)  447;  Ratliff  v.  Rat- 
liff,  131  N.  C.  425,  42  S.  E.  887,  63 
L.  R.  A.  963. 

Ohio.  — Clark  v.  Boyd,  2  Ohio  56. 
Pennsylvania.  —  Hamilton  v.  Mars- 
den,  6  Binn.  45;  Powers  v.  McFer- 
ran,  2  Serg.  &  R.  44.  Compare 
Clark  V.  Sanderson,  3  Binn.  192,  5 
Am.  Dec.  368. 

Vermont.  —  Sanborn  v.  Cole,  63 
Vt.  590,  22  Atl.  716,  14  L.  R.  A.  208. 
69.  Foote  V.  Cobb,  18  Ala.  585; 
Guice  V.  Thornton,  76  Ala.  466 ;  Dor- 
sey  V.  Smith,  7  Har.  &  J.  (Md.)  345; 
Little's  Admr.  v.  Chauvin,  i  Mo.  626; 
Glover  v.  Armstrong,  15  N.  J.  L. 
186;  Jones  V.  Brinckley,  2  N.  C.  20; 
Edwards  v.  Sullivan,  30  N.  C.  (8 
Ired.  L.)  302. 
Usual     to     Prove     Signatures     of 

Parties In   proving   the   execution 

of  an  instrument,  the  attesting  wit- 
ness to  which  is  dead,  proof  of 
the  signature  of  the  witness  is  prima 
facie  proof  of  the  due  execution  of 
the  instrument,  but  it  is  not  con- 
clusive; and  it  is  usual  to  give  evi- 
dence that  the  signatures  of  the 
parties  to  the  instrument  are  also 
genuine.     Servis  v.  Nelson,  14  N.  J. 

Eq.  94- 

Where    Witness    and    Signer   Are 


Both  Dead,  proof  of  the  genuineness 
of  the  witness'  signature  is  sufficient 
to  make  the  instrument  admissible 
in  evidence.    Howard  v.  Snelling,  32 

Proof  of  Witness'  Handwriting 
Not  Prima  Facie  Sufficient — Proof 
of  the  handwriting  of  a  deceased  sub- 
scribing witness  to  a  bond  is  not, 
strictly,  prima  facie  evidence  of  the 
execution  of  the  bond,  though  it  will 
authorize  the  reading  of  the  instru- 
ment to  the  jury.  But  the  jury  must 
weigh  this  together  with  the  other 
circumstances  given  in  evidence,  and 
from  the  whole  determine  whether 
the  alleged  instrument  was  executed 
or  not.  Black  v.  Wright,  31  N.  C. 
(9  Ired.   L.)   447- 

Under  Suspicious  Circumstances 
Further  Evidence  Necessary. 
Thompson  v.  Halstead,  44  W.  Va. 
390,  29  S.  E.  991 ;  Hamilton  v.  Mars- 
den,  6  Binn.  (Pa.)  45;  Brown  v. 
Kimball,  25  Wend.   (N.  Y.)  259. 

70.  California.  —  Jackson  v. 
Feather  River  &  G.  Water  Co.,  14 
Cal.  18. 

Illinois.  —  Wiley  v.  Bean,  6  111. 
302. 

Louisiana.  —  Lynch  v.  Postleth- 
waite,  7  Mart.  (O.  S.)  69,  12  Am. 
Dec.  495;  Harris  v.  Patten,  2  La. 
Ann.  217. 

New  Jersey.  —  Van  Doren  v.  Van 
Doren's  Admrs.,  3  N.  J.  L.  1022. 

South  Carolina.  —  Sims  v.  DeGraf- 
fenreid,  4  McCord  253;  Cornneil  v. 
Bickley,  i  McCord  466.  Compare 
Martin  v.  Bowie,  37  S.  C.  102,  15  S. 

E.  736. 

Where  the  Subscribing  Witnesses 
to  a  Bond  Reside  Abroad,  evidence 
of  the  handwriting  of  the  obligor  and 
subscribing  witnesses  is  prima  facie, 
but  not  conclusive  evidence  upon  the 
issue  of  non  est  factum.  Daviess  v. 
Davies,  2  Cranch  C.  C.  105,  7  Fed. 
Cas.  No.  3,612. 

71.    Where    the    only    subscribing 
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evidence  showing  the  identity  of  the  maker  and  connecting  him 
with  the  instrument,  as  well  as  proof  of  the  witness'  handwriting.^^ 

(b.)  Of  Part  of  Witnesses.  —  Where  there  are  several  attesting  wit- 
nesses, it  is  usually  sufficient  to  prove  the  handwriting  of  one." 

(c.)  Of  Incompetent  Witnesses. —^^^rt  the  subscribing  witnesses 
to  an  instrument  upon  wbich  an  action  is  brought  have  become^  dis- 
qualified by  interest  since  its  execution,  proof  of  the  handwriting 
of  such  witnesses  is  competent  to  prove  the  due  execution  of  the 
instrument.^*  But  in  respect  to  an  instrument  not  required  by  law 
to  be  attested,  if  an  attesting  witness 'was  incompetent  to  testify  at 
the  time  of  the  execution  of  the  instrument  and  is  likewise  incom- 
petent at  the  time  of  trial,  the  handwriting  of  the  parties  thereto 
may  be  proved,  as  if  there  were  no  subscribing  witness." 

(B.)  Of  the  Maker  or  Grantor.  —  The  courts  are  not  in  harmony 
as  to  what  constitutes  the  best  evidence  of  the  execution  of  an  at- 
tested instrument,  where  the  witness'  testimony  is  unobtainable. 
In  some  jurisdictions  it  is  held  that  proof  of  the  handwriting  of  the 
maker  of  the  attested  instrument  is  only  admissible  in  case  evidence 
as  to  the  witness'  handwriting  is  unobtainable  i^**  while  in  others 


witness  to  an  act  of  sale  is  dead, 
and  after  diligent  search  and  inquiry- 
no  one  can  be  found  who  is  ac- 
quainted with  the  signature  or  place 
of  residence  of  the  vendor,  proof  of 
the  genuineness  of  the  signature  of 
the  subscribing  witness  will  be  suffi- 
cient proof  of  the  execution  of  the 
instrument.  McGowan  v.  Laughlan, 
12  La.  Ann.  242. 

72.  Russell  v.  Tunno,  11  Rich.  (S. 
C.)  303;  Whitelocke  v.  Musgrove,  i 
C.  &  M.  (Eng.)  511,  3  Tyr.  541,  2 
L.  J.,  Ex.  210.  And  see  Gallagher  v. 
Delargy,  57  Mo.  29;  H'arrell  v. 
Ward,  2  Sneed    (Tenn.)   210. 

73.  United  States.  — St&hh'ms  v. 
Duncan,  108  U.  S.  32;  Hanrick  v. 
Patrick,   119  U.   S.   156. 

Alabama.  — Smhh  v.  Keyser,  115 
Ala.  455,  22  So.  149;  Caldwell  v. 
Pollak,  91  Ala.  353,  8  So.  546; 
Thomas  v.  Wallace,  5  Ala.  268. 

Georgia.  —  McVicker  v.  Conkle,  96 
Ga.  584,  24  S.  E.  23. 

Kentucky.  — Vwz.hngh.  v.  Croghan, 
2  J.  J.  Marsh.  429,  19  Am.  Dec.  139. 

Massachusetts.  —  Gelott  v.  Good- 
speed,  8  Gush.  411. 

Nexv  York.  —  Van  Rensselaer  v. 
Jones,  2  Barb.  643;  Sluby  v.  Champ- 
lin,  4  Johns.  461 ;  Jackson  v.  Burton, 
II  Johns.  64. 

North     Carolina.  —  Burnett     v. 


Thompson,  35  N.  C.  (8  Ired.  L.)  379; 
Davis  V.  Higgins,  91  N.  C.  382. 

T^,ro.y.  —  Mapes  v.  Leal's  Heirs, 
27  Tex.  345- 

One  Witness'  Signature  Together 
With  That  of  Grantor  Sufficient. 
Gibbs  V.  Cook,  4  Bibb  (Ky.)  535; 
Thomas  v.  Turnley,  3  Rob.  206; 
Gelott  V.  Goodspeed,  8  Gush. 
(Mass.)  411;  Turner  v.  Moore,  i 
Brev.  (S.  C.)  236.  Compare  Mani- 
gault  V.  Hampton,  i  Brev.  (S.  C.) 
394,  holding  proof  of  handwriting 
of  two  witnesses  in  addition  to  that 
of  grantor  sufficient. 

74.  Godfrey  v.  Norris,  I  Stra. 
(Eng.)  34;  Buard  v.  Buard,  5  Mart. 
N.  S.  (La.)  132;  Keefer  v.  Zimmer- 
man, 22  Md.  274;  Tinnin  v.  Price, 
31  Miss.  422;  Blackwelder  z\  Fish- 
er, 20  N.  C.   (3  Dev.  &  B.  L.)'  204. 

75.  Swire  v.  Bell,  5  Durnf.  &  E. 
(Eng.)  371;  Packard  v.  Dunsmore, 
II  Gush.  (Mass.)  282;  President, 
etc.  of  Amherst  Bank  v.  Root,  2 
Met.  (Mass.)  522;  Nelius  v.  Brick- 
ell's  Admr.,  2  N.  C.  19;  Mackrell  v. 
Wolf,  104  Pa.  St.  421. 

76.  United  States.  — ^'tWior A  v. 
Eakin.  i  Cranch  C.  C.  264,  29  Fed. 
Gas    No.  17,379- 

Alabama.  —  Cox  v.  Davis,  17  Ala. 
714,  52  Am.  Dec.   199. 
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the  rule  is  laid  down  that  proof  of  the  maker's  handwriting  is  ad- 
missible directly  upon  its  appearing  that  the  subscribing  witness' 
testimony  cannot  be  had/^ 

But  in  the  Absence  of  Proof  of  the  Attester's  Handwriting,  proof  of 


Kentucky.  —  Yocum   v.    Barnes,    8 
B.   Mon.  496. 
Maine.  —  Jones  v.  Roberts,  65  Me. 

273-  ^     ^ 

Massachusetts.  —  Gelott  v.  Good- 
speed,  8  Cush.  411;  Valentine  v. 
Piper,  22  Pick.  85,  iZ  Am.  Dec.  715. 
See  also  Homer  v.  Wallis,  11  Mass. 
309,  6  Am.  Dec.   169. 

Texas.  —  Sloan  v.  Thompson,  4 
Tex.  Civ.  App.  419,  23  S.  W.  613; 
Lapowski  V.  Taylor,  13  Tex.  Civ. 
App.  624,  35   S.  W.  934- 

Vermont.  —  Sanborn  v.  Cole,  63 
Vt.  590,  22  Atl.  716;  Sherman  v. 
Champlain  Transp.   Co.,   31   Vt.   162. 

A  deed  with  subscribing  w^itness- 
es  is  not  admissible  in  evidence  on 
proof  of  the  grantor's  handwriting, 
unless  the  absence  of  the  witnesses 
be  accounted  for  and  due  dilligence 
has  been  used  without  effect  to 
procure  proof  of  their  handwriting. 
Bowser  v.  Warren,  4  Blackf.  (Ind.) 
522. 

Evidence  Not  Sufficient  To  Let  in 
Proof  of  Obligator's  Handwriting. 
Where  it  appears  that  the  subscrib- 
ing witness  to  a  bond  had  been 
clerk  of  the  county  court  of-  a  large, 
populous  and  wealthy  county,  and 
had  been  dead  only  twenty-five 
years,  it  was  held  not  to  be  sufficient 
for  admitting  testimony  of  the  ob- 
ligor's handwriting,  to  show,  by  one 
witness  only,  that  he  did  not  know 
the  subscribing  witness'  handwrit- 
ing and  did  not  know  of  any  per- 
son who  did  have  such  knowledge. 
McKinder  v.  Littlejohn,  23  N.  C. 
(i  Ired.  L.)  66. 

77.  Alabama.  —  Snider  v.  Burks, 
84  Ala.  53,  4  So.  225;  Cox  V.  Davis, 
17  Ala.  714,  52  Am.  Dec.  199;  Mar- 
dis'  Admrs.  v.  Shackleford,  4  Ala. 
493 ;   Lee  v.   Shivers,  70  Ala.  288. 

California.  —  McMinn  v.  Whelan, 
27  Cal.  300. 

Kentucky.  —  McClain  v.  Gregg,  2 
A.  K.  Marsh.  454;  Yocum  v. 
Barnes,  8  B.  Mon.  496;  Sentney  v. 
Overton,  4  Bibb  445. 


Maine.  —  Jones  v.  Roberts,  65  Me. 
273;  Woodman  v.  Segar,  25  Me. 
90. 

Massachusetts.  —  Homer  v.  Wal- 
lis, II  Mass.  309,  6  Am.  Dec.  169; 
Valentine  v.  Piper,  22  Pick.  85,  33 
Am.  Dec.  715 ;  Trustees  v.  Connol- 
ly, 157  Mass.  272,  31  N.  E.  1058. 

Ohio.  —  Clark  v.  Boyd,  2  Ohio  56. 

South  Carolina.  —  Brown  v.  Ed- 
gar, 4  McCord  91. 

Texas.  —  Sloan  v.  Thompson,  4 
Tex.  Civ.  App.  419.  23  S.  W.  613; 
Chator  v.  Brunswick-Balke-Collen- 
der  Co.,  71   Tex.  588.   10  S.  W.  250. 

Proof  of  Grantor's  Handwriting 
Admissible  where  instrument  not  re- 
quired to  be  attested.  Landers  v. 
Bolton,  26  Cal.  393;  Sherman  v. 
Champlain  Transp.  Co.,  31   Vt.   162. 

Signature  by  Mark.  —  Where  the 
maker  of  a  written  instrument  can- 
not write  his  name  and  the  writing 
is  executed  by  his  setting  his  mark 
against  his  name  as  written  for  him, 
in  order  to  prove  the  execution  of 
the  instrument  it  is  necessary  not 
only  to  prove  that  the  maker  made 
his  mark  against  his  name  as  writ- 
ten, but  also  to  prove  the  signing 
by  the  attesting  witness  who  must 
have  written  his  name.  Ballow  v. 
Collins,  139  Ala.  543,  36  So.  712. 
The  court  said :  "  To  prove  the  exe- 
cution of  a  writing  the  signature  of 
the  maker  must,  of  course,  be 
proved.  Where  the  maker  cannot 
write  his  name  to  the  paper  its  exe- 
cution is  effected  by  his  setting  his 
mark  against  his  name  as  written 
for  him,  and  by  the  attestation  of  a 
witness  who  can  and  does  write  his 
name.  When  this  is  done  the  sig- 
nature of  the  maker  is  not  merely 
his  name  thus  written  with  his 
mark  set  against  it,  but  an  essential 
and  inherent  part  of  his  signature 
is  the  signature  of  the  other  person 
as  a  witness.  It  requires  all  of  this 
to  constitute  the  signature  of  such 
illiterate   maker,  and  all  of  it  must 
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the  maker's  handwriting  is  always  admissible  to  prove  execution  of 
the  instrument.'^* 


be  proved  before  it  can  be  said  that 
the  execution  of  the  paper  is 
proved." 

If  the  Subscribing  Witness  Merely 
Makes  His  Mark,  proof  of  the  hand- 
writing of  the  party  executing  the 
instrument  may  be  adduced.  It  is 
presumed  that  the  mark  cannot  be 
proved  or  identified  Hke  the  hand- 
writing of  an  attesting  witness. 
Delony  v.  Delony,  24  Ark.  7.  See 
also   Watts  v.   Kilburn,   7   Ga.   356. 

Proof  of  Maker's  Handwriting 
Sufficient. —  If  the  testimony  of  the 
subscribing  witness  cannot  be  had, 
evidence  may  be  given  of  his  hand- 
writing and  that  of  the  maker  of 
tlie  instrument ;  and  it  is  not  neces- 
sary that  the  jury  should  be  satis- 
fied by  the  evidence  of  the  hand- 
writing of  the  subscribing  witness, 
if  they  are  satisfied  as  to  that  of 
the  maker.  Leonard  v.  Neale,  i 
Cranch  C.  C.  493,  15  Fed.  Cas.  No. 
8.259. 

78.  England.  —  See  Barnes  v. 
Trompowsky,    7    Durnf.     &    E.    265. 

United  States.  —  Morgan  v.  Cur- 
tenius,  4  McLean  366,  17  Fed.  Cas. 
No.  9,799. 

Arkansas.  —  Wilson  v.  Royston, 
2  Ark.  315. 

Illinois.  —  Newsom  v.  Luster,  13 
111.    175. 

Missouri.  —  Clardy  v.  Richardson, 
24  Mo.  295. 

Nezv  York.  —  Jackson  v.  Wald- 
ron,  13  Wend.  178;  M'Pherson  v. 
Rathbone,    11    Wend.    96. 

Virginia.  —  Raines  v.  Philips,  i 
Leigh  483. 

In  Woodman  v.  Segar,  25  Me.  90, 
it  was  shown  that  it  could  not  be 
ascertained  that  either  of  the  sub- 
scribing witnesses  to  the  deed  ever 
resided  in  Maine,  and  there  was 
nothing  to  show  that  any  one  living 
in  the  state  had  knowledge  of  their 
handwriting,  and  it  was  held  proper 
to  permit  proof  of  the  handwriting 
of  the  grantor,  the  court  saying : 
"  It  would  often,  if  not  generally, 
be  a  fruitless  attempt  to  prove  nega- 


tively, that  there  was  not  evidence 
to  be  found  within  the  jurisdiction, 
of  the  handwriting  of  attesting  wit- 
nesses, who  it  appears,  never  lived 
within  the  State." 

In  Clark  v.  Sanderson,  3  Binn. 
(Pa.)  192,  5  Am.  Dec.  368,  it  was 
held  to  be  a  sufficient  reason  for 
failing  to  prove  the  handwriting  of 
a  subscribing  witness  that  search 
had  been  made  without  effect  for 
some  person  who  could  prove  that 
fact  in  the  county  in  Pennsylvania 
where  she  had  formerly  resided,  but 
without  any  effort  to  procure  such 
evidence  from  Baltimore,  where  she 
subsequently  lived ;  and  the  obliga- 
tion was  admitted  in  evidence  upon 
proof  of  the  handwriting  of  the 
obligor." 

In  Clark  v.  Houghton,  12  Gray 
(Mass.)  38,  the  court  said:  "The 
testimony  of  Faxon,  one  of  the 
mortgagors,  to  the  genuineness  of 
his  own  signature  and  those  of  the 
other  mortgagors  was,  under  the 
circumstances  proved  at  the  trial, 
clearly  competent.  One  of  the  sub- 
scribing witnesses  had  already  been 
called  and  testified.  It  was  proved 
that  the  other  was  absent  from  the 
commonwealth.  This  fact  was  suf- 
ficient reason  for  not  producing  his 
testimony,  and  rendered  other  evi- 
dence of  the  execution  of  the  mort- 
gage admissible.  This  point  was 
distinctly  adjudicated  in  Valentine 
V.  Piper,  22  Pick.  (Mass.)  90,  2>i 
Am.  Dec.  715. 

Proof  of  Will.  —  In  Jones  v. 
Arteburn,  11  Humph.  (Tenn.)  97, 
the  court  said:  "  In  all  cases  of  con- 
tested wills,  where  there  are  sub- 
scribing witnesses,  they  must  be 
produced,  if  to  be  found,  within 
the  meaning  of  the  act  of  1789.  If 
not,  evidence  of  their  handwriting 
must  next  be  resorted  to.  Where 
from  the  efflux  of  time  or  other 
circumstances,  it  is  shown  upon  dili- 
gent inquiry,  that  the  handwriting 
of  one,  or  more  subscribing  witness- 
es cannot  be  proved,  that  proof  of 
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As  Corroborating  Evidence  proof  of  the  handwriting  of  the  maker 
is  likewise  always  admissible  to  prove  execution  of  the  attested 
instrument/^ 

i.  Rebuttal  or  Impeachment  of  Proof  of  Execution.  —  (1.)  in 
General. . —  It  may  be  shown  by  a  subscribing  witness  that  the  instru- 
ment was  not  delivered.*"  And  it  may  be  shown  by  the  purported 
subscribing  witness  that  the  signature  purporting  to  be  his  is  not 
genuine,*^  but  the  testimony  of  an  alleged  subscribing  witness  that 
on  the  day  when  the  deed  purported  to  have  been  executed  she  was 
not  in  the  county,  and  did  not  on  that  day  witness  a  deed  from 
such  grantors  to  such  grantee,  is  not  a  denial  of  the  genuineness 
of  her  signature  on  such  deed.*^ 

Presumption  of  Execution  Arising  From  Proof  of  Attester's  Handwriting 
Rebuttable.  —  The  presumption  of  the  execution  of  an  instrument, 
arising  from  proof  of  the  handwriting  of  a  deceased  subscribing 
witness,  may  be  rebutted  by  evidence  that  the  signature  is  not  in 
the  maker's  handwriting.*^ 

(2.)  Character  of  Witness.  —  When  an  instrument  is  introduced  in 
evidence  upon  proof  of  the  handwriting  of  a  deceased  subscribing 
witness,  the  bad  character  of  the  witness  at  the  time  of  the  attesta- 
tion may  be  shown;**  but  the  fact  that  a  subscribing  witness  was 


the  signature  of  one  witness,  and 
that  of  the  testator,  and  lastly  upon 
failure  of  proof  of  the  signatures 
of  all  of  the  witnesses,  proof  ot  the 
handwriting  of  the  testator  by  two 
witnesses,  will  authorize  the  paper 
to  be  submitted  to  the  jury,  upon 
which  they  may  find  the  fact  of 
execution." 

79.  United  States.— Clarke  v. 
Courtney,  5  Pet.  319;  Adams  v. 
Norris,  23  How.  353. 

Arkansas.  —  Tatum  v.  Mohr,  21 
Ark.   349. 

California.  —  Jackson  v.  Feather 
River  Water  Co.,   14  Cal.   18. 

Illinois.  —  Wiley  v.  Bean,  6  111. 
302. 

Indiana.  —  Ungles  v.  Graves,  2 
Blackf.  191. 

Kentucky.  —  Gibbs  v.  Cook,  4 
Bibb    535. 

Louisiana.  —  Lynch  v.  Postle- 
thwaite,  7  Mart.  (O.  S.)  69,  12  Am. 
Dec.   495. 

Massachusetts.  —  Gelott  v.  Good- 
speed,   8   Cush.   411. 

Neii>  Hampshire.  —  Dunbar  v 
Marden,  13  N.  H.  311. 

Nevj  Jersey.  —  VanDoren  v.  Van- 
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Doren,  3  N.  J.  L.  1022;  Servis  v. 
Nelson,   14  N.  J.  Eq.  94. 

North  Carolina.  — •  Miller  v.  Hahn, 
84  N.  C.  226. 

Pennsylvania.  —  Irwin  v.  Patchen, 
164  Pa.   St.  51,  30  Atl.  436. 

Tennessee.  —  Stump  v.  Hughes,  5 
Hayw.  93. 

80.  Jackson  v.  Ivabinit,  Riley 
Eq.    (S.   C.)    9. 

81.  Jones  v.   Garza,   11  Tex.   186. 
Testimony    Held    Insufficient. 

Where  one  whose  name  appears  as 
a  subscribing  witness  to  a  deed  tes^ 
tifies  that  he  has  no  recollection  of 
ever  having  seen  and  attested  the 
deed,  and  believes  he  never  did, 
such  testimony  is  not  sufficient  to 
show  the  deed  to  be  spurious,  in 
opposition  to  one  witness  who  tes- 
tifies to  its  execution  by  the  parties, 
and  of  others  who  state  corroborat- 
ing facts.  Juzan  v.  Toulmin,  9  Ala. 
662,  44  Am.  Dec.  448. 

82.  Sutherland  v.  Ross,  160  Pa. 
St.  29,  28  Atl.   437. 

83.  People  v.  McHenrv,  19 
Wend.    (N.  Y.)   482. 

84.  Losee  v.  Losee,  2  Hill  (N. 
Y.)    609. 

A    witness    to    a    deed    who    has 
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of  bad  character  does  not  render  inadmissible  the  attested  instru- 
ment, though  it  may  influence  the  jury  in  determining  whether  the 
writing  was  the  act  of  the  person  purporting  to  have  executed  it.®^ 
(3.)  Contradictory  Declarations.  —  So  too,  in  such  case,  evidence  of 
contradictory  statements  by  the  witness  touching  the  fact  of  execu- 
tion of  the  instrument  may  be  received,*^  although  it  has  been  held 
that  such  evidence  standing  alone  and  unsupported  is  not  sufficient 
to  overcome  the  presumption  that  a  witness  would  not  have  sub- 
scribed his  name  in  attestation  of  that  which  did  not  take  place.*^ 

3.  Time  for  Authenticating.  —  An  instrument  should  properly 
be  authenticated  at  the  time  it  is  offered  in  evidence,**^  but  the  court 
in  its  discretion  may  allow  it  to  be  introduced  on  the  promise  of  a 
party  to  authenticate  it  later,^*  and  any  error  in  admitting  an  in- 
strument without  proof  of  its  genuineness  is  cured  where  the  proof 
is  supplied  by  subsequent  evidence.^" 

4.  Nature  of  Objection  Necessary.  —  A  general  objection  that 
written  instruments  are  incompetent,  irrelevant  and  immaterial  is 
not  sufficient,  on  appeal,  to  raise  the  question  of  their  execution.®^ 

5.  Sufficiency  of  Evidence.  —  A.  In  General.  —  Slight  evidence 
of  authenticity  is  ordinarily  sufficient  to  authorize  the  admission  of 
evidence.®^ 


proved  it  in  court  may  be  im- 
peached though  he  be  not  a  witness 
generally  in  the  cause.  Vandyke 
V.  Thompson,  i  Har.  (Del.)  lOQ- 
The  court  said  that  probate  is  an 
ex  parte  proceeding;  that  the  doc- 
trine refusing  the  right  to  so  im- 
peach the  witness  would  lead  to  the 
worst  of  consequences.  "  A  felon 
convict,  or  insane  man  might  go  be- 
fore the  prothonotary  and  prove  a 
deed  which  though  forged,  might 
not  be  invalidated  unless  you  could 
attack    the    witness's    character." 

85.  Lawless  v.   Guelbreth,  8  Mo. 

I3Q- 

86.  McElwee  v.  Sutton,  2  Bailey 
(S.  C.)  128;  Boylan  v.  Meeker,  28 
N.  J.  L.  274.  294,  295 :  Losee  v. 
Losee,  2  Hill  (N.  Y.)  609;  Smith  v. 
Aspell,  2  Strobh.  (S.  C.)  141.  Con- 
tra, Stobart  V.  Dryden,  i  Mees.  & 
W.  (Eng.)  615;  United  States  v. 
Boyd,  8  App.  Cas.  (D.  C.)  440, 
citing   I   Greenl.   Ev.   §  126. 

87.  Bovlan  v.  Meeker.  28  N.  J. 
L.  274;  Curtis  V.  Hall,  4  N.  J.  L. 
361. 

88.  In  Louisiana  under  art.  2245, 
Rev.  Civ.  Code,  the  authenticity  of 
a  writing  must  always  be  established 
before    it    is    admitted.     Calhoun  v. 


Pierson,    44    La.    Ann.    584,    10    So. 
880. 

By  Statute  in  some  states  it  is 
provided  that  a  document  must  be 
formally  put  in  evidence  and  read 
to  the  jury  before  the  close  of  the 
direct  examination  of  the  proving 
witness  or  the  witness  must  be  re- 
called. Arkansas  Stat.  1894,  §2966; 
California  C.  C.  P.  1872,  §2054; 
Idaho  Rev.  Stat.  1887.  §6085;  Ore- 
gon  C.   C.    P.    1892,   §843. 

89.  Allen  v.  State,  61  Ind.  268, 
28  Am.  Rep.  673 ;  Dupree  v.  Vir- 
ginia Ins.  Co.,  92  N.  C.  417;  Wash- 
ington Co.  Supr's.  V.  Dunn,  27 
Gratt.     (Va.)    608. 

90.  Bulen  v.  Granger,  63  Mich. 
311,  29  N.  W.  718;  Houck  V.  Linn, 
48   Neb.  227,  66   N.  W.   1103. 

91.  Brown  v.  Schintz,  203  111. 
136,  67  N.  E.  767;  London  &  N.  W. 
Co.  V.  St.  Paul  P.  I.  Co.,  84  Minn. 
144,  86  N.  W.  872;  Thompson  v. 
Ellenz,  58  Minn.  301,  59  N.  W. 
1023.  And  see  article  "  Objections," 
Vol.    IX,  p.   82. 

92.  Patton  v.  Bank  of  Lafayette 
124  Ga.  965.  53  S.  E.  664;  Grady  v. 
American  Cent.  Ins.  Co.,  60  Mo. 
116. 

Proof  of  Letters  Need  Not  Be 
Beyond   a   Reasonable   Doubt.  —  Ap- 
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B.  Question  for  Court.  —  The  question  of  whether  a  written 
instrument  has  been  sufficiently  authenticated  to  be  admissible  in 
evidence  is  a  question  directed  solely  to  the  court  and  as  to  which 
it  has  a  large  discretion  ;^^  but  the  final  question  as  to  the  due 
execution  of  the  instrument  admitted  is  for  the  jury  to  determine.''* 

V.  WEIGHT  AND  EFFECT. 

1.  In  General.  —  The  superior  weight  given  to  written  instru- 
ments as  evidence  and  the  reasons  for  this  are  treated  elsewhere  in 
this  work.®*  The  courts  do  not,  however,  go  to  the  extent  of  re- 
garding written  instruments  as  conclusive  proof  of  the  facts  which 
they  evidence.®'' 

2.  Corporate  Kecords.  —  The  records  kept  by  a  corporation  of 
its  business  and  organization  are  usually  prima  facie  evidence  only 
of  the  matters  recorded.®^ 


peal  of  Deep  River  Nat.  Bank,  73 
Conn.  341,  47  Atl.  675. 

The  testimony  of  a  witness,  who 
testified  that  he  was  not  acquaint- 
ed with  the  handwriting  of  the  al- 
leged author  of  a  letter,  but  that  the 
signature  to  the  letter  and  the 
handwriting  in  the  body  of  it  was 
like  other  handwriting  he  had  seen, 
which  purported  to  be  the  signature 
of  the  alleged  author,  is  insufficient 
as  preliminary  proof  of  the  alleged 
author's  handwriting,  looking  to  the 
admission  of  the  letter  in  evidence. 
White  V.  ToUiver,  no  Ala.  300,  20 
So.  97. 

93.  Patton  v.  Bank  of  Lafayette, 
124  Ga.  965,  53  S.  E.  664;  Dixon  v. 
New  England  R.  Co.,  179  Mass.  242, 
60  N.  E.  581  (conclusive  unless  all 
the  evidence  is  reported  and  the 
finding  is  unwarranted  by  it)  ;  Car- 
rico  V.  McGee,  i  Dana  (Ky.)  5; 
Gorton  v.  Hadsell,  9  Cush.  (Mass.) 
508;  Ortmann  v.  Merchants'  Bank, 
41    Mich.    482,    2    N.    W.    677- 

"The  true  rule,  we  think,  upon 
this  subject,  is  this:  The  party 
oflFering  a  paper  must  make  out  a 
prima  facie  case ;  he  must  show  ap- 
parently, that  the  fact  is  as  he  con- 
tends. If  the  evidence  wholly  fails 
to  show  the  execution,  the  Judge 
ought  to  reject  the  deed.  It  is  not 
worth  while  to  burden  the  case  with 
such  a  paper.  It  is  irrelevant.  But 
if  there  be  a  reasonable  probability 
established  that  the  paper  is  what 
it  purports  to  be,  even  though  there 
may  be  grave  doubts  as  to  what  the 
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truth  is,  it  is  then  a  question  of 
fact  for  the  jury,  and  the  paper 
ought  to  go  before  them,  with  in- 
structions as  to  their  duty.  The 
execution  of  the  paper  will  then  be 
a  part  of  the  matter  they  are  called 
on  to  try,  and  they  must  consider 
it  in  the  making  of  their  verdict." 
Granniss   v.    Irvin,   39   Ga.   22. 

94.  Campbell  v.  Bates,  143  Ala. 
338,  39  So.  144;  Davis  v.  Wood,  161 
Mo.  17,  61  S.  W.  69s;  Skow  V. 
Locke,  3  Neb.  (Unof.)  176,  91  N. 
W.  204;  Grady  v.  American  Cent. 
Ins.  Co.,  60  Mo.  116;  First  Nat. 
Bank  v.  Erickson,  20  Neb.  580,  31 
N.  W.  387- 

The  admission  in  evidence  pf  a 
deed  by  the  court  on  preliminary 
proof  of  its  execution  does  not  re- 
lieve the  party  from  proving  its  exe- 
cution and  delivery  to  the  jury. 
Scott  V.  Delany,  87  111.   146. 

95.  See  article  "  Weight  and 
Effect  of  Evidence."  And  see 
Llado  V.  Tritone,  15  Fed.  Cas.  No. 
8,427;  Foster  v.  Ohio,  etc.  Min.  Co., 
17  Fed.  130;  Warren  v.  Booth,  51 
Iowa  215,  I   N.  W.  502. 

96.  Watkins  v.  Dupuy,  87  Va.  87, 
12  S.  E.  294;  Kimball  v.  Lincoln,  99 
111.  578;  Church  V.  Melville,  17  Or. 
413,  21   Pac.  387. 

Ancient  Documents.  —  A  code 
provision  allowing  their  introduc- 
tion without  proof  of  authenticity 
does  not  import  verity  to  their  re- 
citals. Gwin  V.  Calegaris,  I39  Cal. 
384,  73  Pac.  851. 

97.  A    statement    in    the    minutes 
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3  Use  by  Adverse  Party.  —  A  party  who  has  introduced  docu- 
ments in  evidence,  cannot  complain  or  object  to  their  use  by  his 
opponent.^^  , 

4  Introducing  Part  of  Document.  —  Where  a  party  mtroduces 
onlv  a  portion  of  a  document  or  record""  his  opponent  is  entitled 
to  offer  the  remainder  of  it^  and  to  have  it  treated  as  evidence  com- 


of  a  corporation  meeting  that  a  cer- 
tain director  was  present  and  voted 
is  not  overcome  by  his  testimony 
that  he  did  not  vote.  Metropohtan 
El  R  Co.  V  Manhattan  R.  Co.,  14 
Abb.  N.  C.  (N.  Y.)  103,  II  Daly  373- 
98.  United  States.  — B^Anchzrd  v. 
Commercial    Bank,    75   Fed.    249,   21 

C.  C.  A.  319. 
CortM^c/icH^  —  Bristol    v.    Warner, 

19  Conn.  7- 

Illi,wis.  —  Boud\not  v.  Winter,  190 
111  394,  60  N.  E.  553,  aifirmmg  91 
111.  App.   106. 

Kansas.  —  Kingman  v.  Conway,  61 
Kan.  859,  59  Pac.   1084. 

Kentucky.  — Orr  v.   Foote,    10   B. 

*  Mfw/^^f/'/'i.  —  Shotwell    z;.    Hamb- 

lin.   I   Cushm.   156.  55  Am    Dec    83- 

MmoKn.  — Beach   v.    Curie    s 

Admr.,  15  Mo.  105.  .  -o     1      f 

Virsinia.  —  Fechheimer  v.  Bank  ot 
Norfolk,  31  Gratt.  651 ;  Freeland  v. 
Cocke,  3  Munf.  352. 

A  written  instrument  which  was 
proved  by  the  writer  but  was  not 
introduced  at  the  time,  may  be  in- 
troduced in  rebuttal  by  the  other 
party  without  further  authentica- 
tion Matoushek  v.  Dutcher  & 
Sons,  67  Neb.  627,  93  N.  W  1049. 
Letters.  —  Zimmerman    v.    Huber, 

29  Ala.  379-         ^         ^  V.  A 

Letters  Once  Proved  may  be  used 

by  any  party  to  the  record  without 

further  proof.     Haskit  v.  Elliott,  5« 

"99.  Party  Need  Introduce  Only 
so  Much  of  an  Instrument  as  he 
Desires.  —  Imperial  Hotel  Co.  v. 
Claflin  Co.,  55  HI-  App.  337;  Fouche 
V  Merchants  Nat.  Bank,  no  Ua. 
827,  36  S.  E.  256. 

Where  a  party  offers  in  evidence 
a  portion  of  a  letter  written  to  him 
by  his  adversary,  such  adversary 
may,  when  he  comes  to  his  case, 
read  the  whole  of  the  letter,  but  he 
can  not  compel  the  other  party  to 
offer  as  his  evidence  the  whole  of 
the  letter  in  order  that  he  may  have 


the    benefit    of    any    admission    con- 
tained   in    it.     Raphael   v.   Hartman, 

87  Ilf.  App.  634.  ^     ,  ^, 

1.     United  :iiates.  —  lint\er  V.  Tht 

Arrow,  6  McLean  470,  4  Fed.   Cas. 
No.   2,237. 

California.  —  Spanagel  v.  Delin- 
ger,  38  Cal.  278;  English  v.  John- 
son, 17  Cal.  107.  76  Am.  Dec.  574- 

Georgia.  —  Vischer  v.  Talbotton 
Br,  R.  Co.,  34  Ga.  536;  Fouche  z'. 
Merchants'  Nat.  Bank,  no  Ga  827, 
36  S.  E.  256  (minutes  of  stockhold- 
ers' meeting). 

///!;iO!.y.  — Imperial  Hotel  Co.  v. 
Claflin  Co.,  55  HI-  App.  337;  Cramer 
V.  Gregg,  40  111.  App.  442 ;  Heinsen 
V  Lamb.  117  HI-  549,  7  N.  E.  75; 
Piano  Mfg.  Co.  v.  Parmenter,  30 
111.  App.  569;  Phillips  J-  Sca^s 
Mound,  195  111-  353,  63  NE.  i&). 
Indiana.  — State  v.  Hawkins,  81 
Ind.  486;  Glover  v.  Stevenson,  I25 
Ind.  532,  26  N.  E.  486. 
/oica.  —  Jackson    v.    Adams,     100 

Iowa  163,  69  N.  W.  427- 
Kentucky.  — 'PhiWips    v.    Green,    5 

T.   B.   Mon.  344-  ^,.. 

Lo!<mana.  —  Lapice  v.   Clitton,   \, 

La.   152.  .r->     • 

Massachusetts.  — By.\r?,e^^  v.  Davis 
Sulphur  Ore  Co.,  165  Mass.  71,  f 
N.  E.  501;  Noble  V.  Fagnant,  1O2 
Mass.  275,  38  N.  E.  507- 

Mfr/n'ga)!.  —  Pinkham  v.  Cockell. 
T]  Mich.  265,  43  N.  W.  921 ;  Thayer 
V.  McGee.  20  I^Iich.   I95-     ^ 

Mw^oHri.  — Korte  v.  Hoffman,  97 
Mo.  284.  10  S.  W.  390. 

AVu;  York.  —  Ames  v  Manhattaii 
L.  Ins.  Co.,  167  N.  Y.  584.  60  N.  E. 
1 106,  afJirming  31  App.  Div.  180,  52 
N.  Y.  Supp.  759- 

North  Carolina.  — University    v. 

Harrison,  93  N.  C.  84. 

South  Carolina.  — Conroy  v.  Mor- 
decai.  2  Rich.  L.  518- 

South  Dakota.  — Reynolds  V.  Hm- 
richs,   16  S.    D.  602,  94  N.  W   694. 

Tennessee.  — Duncdin    v.     Gibb,     i 

Yerg.   256.  .  D     r^    -, 

TtM-a^r.  —  Missouri,   etc.    K.    (^c.    c 
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H^ KITTEN  INSTRUMENTS. 


ing  from  the  first  party.'     A  document  the  foundation  of  the  suit 
must  be  introduced  as  a  whole. ^ 

VI.  CONSTRUCTION. 

The  construction  of  written  instruments  is  a  matter  for  the  court,* 
but  no  judicial  construction  will  be  placed  upon  written  instruments, 
alone,  when  they  themselves  refer  to  oral  conversations  between  the 
parties  as  to  which  there  is  a  dispute.'* 

VII.  USE  ON  APPEAL. 

Written  instruments  are  ordinarily  not  carried  before  the  ap- 
pellate court,  as  originals,  though  copies  of  them  are  customarily 
inserted  in  the  transcript.® 


Criswell,  34  Tex.  Civ.  App.  278,  78 
S.  W.  388. 

West  Virginia.  —  Rowan  v.  Chen- 
oweth,  49  W.  Va.  287,  38  S.  E.  544, 
87  Am.   St.  Rep.  796. 

Wyoming.  —  Bosler  v.  Cole,  14 
Wyo.  423,  84  Pac.  895. 

Letters.  —  Walker  v.  Griggs,  28 
Ga.  552;  Glover  v.  Stevenson,  126 
Ind.  532,  26  N.  E.  486;  Lester  v. 
Piedmont  &  A.  Ins.  Co.,  55  Ga.  475. 

2.  This  principle  is  clearly  illus- 
trated in  the  case  of  Waller  v.  State, 
102  Ga.  684.  28  S.  E.  284,  where 
the  court  says  the  situation  is 
analogous  to  that  in  which  a  liv- 
ing witness  is  subject  to  cross-ex- 
amination by  the  adverse  partj^  or 
to  the  reading  of  interrogatories  in 
a  civil  case,  where  the  party  offer- 
ing the  answers  is  not  bound  to  read 
both  the  direct  and  cross-examina- 
tion. 

3.  Wallace  v.  Dorris,  218  Pa.  St. 
534,    67    Atl.    858    (indorsement    on 

Vol.  XIV 


lease    must    be    offered )  ;     Cary    v. 
Gary,    189   Pa.    St.   65,  42   Atl.    19. 

Indorsement  on  Instruments. 
Where  a  written  instrument  is  of- 
fered in  evidence,  all  the  memo- 
randa or  indorsements  upon  it  are 
also  put  in  evidence  and  may  be 
read  to  the  jury  by  the  other  party. 
Isbell  V.   Brinkman,  70  Ind.    118. 

4.  The  legal  effect  and  construc- 
tion of  a  written  instrument  is  to  be 
determined  by  the  court  from  the  in- 
strument itself.  Wilder  v.  Moffat, 
33  Misc.  777,  67  N.  Y.  Supp.  looi. 

5.  Beach  v.  Travelers'  Ins.  Co., 
73  Conn.  118,  46  Atl.  867;  Rankin  v. 
Fidelity,  etc.   Co.,  189  U.   S.  242. 

Rules  Governing  Construction,  see 
article  "  Paroi.  Evidence,"  Vol.  IX. 

6. .  "  Original  documents  have  no 
place  in  the  record  unless  expressly 
ordered  by  the  trial  court  to  be  in- 
corporated in  it  and  sent  to  this 
court,"  but  the  transcript  usually 
contains  copies  of  them.  Brown  v. 
Schintz,  203  111.   136,  67  N.  E.  767- 
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EXPLANATORY  NOTE. 


Analyses  prefixed  to  articles  are  not  duplicated  in  this  index  and 
should  therefore  always  be  examined  in  connection  with  the  index 
matter.  Topics  which  are  also  the  subjects  of  articles  are  distin- 
guished from  those  constituting  mere  index  heads,  by  a  distinctive 
type  (thus,  ABDUCTION).  The  same  distinction  has  been  made 
in  the  cross-references  (thus.  Abduction).  The  words  supra  or 
mfra  are  used  where  reference  is  made  to  other  matter  appearing 
under  the  same  general  index  head.  The  letter  n  following  the 
volume  and  page  reference  indicates  that  the  matter  referred  to  is 
in  the  notes. 


800 


INDEX. 


ABANDONMENT  —  Consult    analy- 
sis of  this  article,  1-1.     See  Di- 
vorce;  Waiver.     See   also   User. 
Acts   and   declarations,    6-543 
As  elements  of  eviction,  8-63 
Burden     of     proof,     as     defense, 

2-795/1 
Circumstantial  evidence  of,  6-542 
Copyright,   right   to,   3-564 
Declarations,    accompanying,  11-388 
Showing,     of     written     contract, 
2-871 
Direct   testimony   as   to   intent,   see 

Direct  Evidence. 
Of    adverse    possession,    suflSciency 

of  evidence,  1-656 
Of  child,  9-277 

Prosecution   for,   9-284 
Of    contract,    3-528 

As   defense   to   specific   perform- 
ance,  11-940 
Degree  of  proof,  11-946 
Burden  of  proof,  l-135?i 
For  sale  of  land,   13-852 
Of  written  contract,  declarations 

showing,  2-871 
Preliminary  to  action  for  money 
had  and  received,  8-629 
Of    easement    to    riparian    rights, 

14-49 
Of  employment,  by  attorney,  2-155 

By  servant,  8-519 
Of   fixtures  by   tenant,   5-767n 
Of  highway,   6-504 

Opinion  as  to,  8-831n 
Of  homestead,   6-533 
Of  invention,  9-631 

How  shown,  9-648 
Of  location  on  public  land,   10-419 
Of   mining   claim,   see   Mines   and 

Minerals. 
Of  oflSce,  9-192 
Of    possession     of    real    property, 

5-780 
Of  title,  acquired  by  adverse  pos- 
session,   1-701 
To  Spanish  grant,  10-426 
Of  tow  by  tug,  12-628 
Of  trade-mark,  12-663 
Of  wife,  see  Husband  and  Wife. 

Prosecution  for,  venue,   13-937 
Of  work  on  building,  see  Mechan- 
ics' Liens. 


ABANDONMENT,  cont'd. 

Opinion    or    conclusion    (see   supra, 

Of   highway),   6-507 
Services,  right  to,  see  Parent  and 

Child. 
Water    rights,    in    western    states, 
.  14-54 
ABATEMENT  —  Consult  analysis  of 
this  article,  1-14.     See  Revivor. 
Death  of  parties  to  action  of  crim- 
inal conversation,   3-794 
Of    nuisance,    sale    of    intoxicating 

liquors,   7-719 
Plea  of,  judgment  on  as  res  judi- 
cata, see  Judgments. 
Necessity   of   pleading,    13-789 
Proof   under   general    denial,   in- 
capacity  to   sue,   13-780 
ABBREVIATIONS  —  Consult   analy- 
sis of  this  article,  1-23.     See  Ju- 
dicial Notice;  Parol  Evidence. 
See     also     Marks;     Marks     and 
Brands. 
Effect  on  admissibility  of  writing, 

14-697 
In  books  of  account,  2-614 
In   commission   to   take   deposition, 

state  and  county,  4-350n 
In  records,  effect  of,  10-751 
I.   O.  U.,   8-619 
On  ballot,  5-66 

Parol     evidence     explaining      (see 
Parol  Evidence),  9-390 
Following   signature,   6-270n 
In  abstract  of  title,  1-69 
In  contract  of  sale,  9-497 
In   records,   finding   of  board   of 

supervisors,    1-31 
In  wills,  14-511 

O.   K.   as   contract   of   guaranty, 

6-274n 

ABDUCTION — -Consult   analysis    of 

this  article,  1-32.    See  Seduction. 

Corroboration    of    victim,    necessity 

and  suflSciency,   3-688 
Of  female  for  prostitution,  venue, 

13-937 
Of  spouse,  see  Alienating  Affec- 
tions. 
ABETTING,   see    Accessories,  Aid- 
ers AND  Abettors. 
ABETTORS,  see  Accessories,  Aiders 
AND  Abettors. 
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ABILITY,     see   Capacity;     Circum- 
stantial   Evidence  ;    E  x  p  e  b  i- 
MENTS.     See  also  Financial  Con- 
dition and  Standing. 
ABORTION  —  Consult     analysis     of 
this     article,     1-53.     See     Preg- 
•nancy. 
Confession    of,    sufficiency    of    cor- 
roboration of,   3-685,   687,   691 
Corroboration    of   victim,    necessitj 

and   sufficiency,  3-689 
Dying    declarations    of    victim, 

4-942 
Expert  testimony,  as  to  cause  and 
effect,  2-952;  5-575,  577 
As  to  necessity,  5-582n 
Necessity    of,     burden     of     proof, 

6-600 
On  wife,  competency  of  wife,  6-886 
Other   offenses   to   show   intent,   see 

Similar  Transactions. 
Ees     gestae     declarations     as     to 

pregnancy,  11-332 
Variance,   13-717 
ABSENCE,  effect  of,  on  running  of 
statute  of  limitations,  see  Lim- 
itation OF  Actions. 
On  presumption  of  payment,  9-719 
Of  entry,  see  Best  and  Secondary 

Evidence;  Eecords. 
Of  spouse,  see  Divorce;   Husband 

AND  Wife. 
Of  witness,  see  Depositions;  For- 
mer    Testimony  ;      Presump- 
tions. 
Impeachment   of   absent   witness, 
see    Impeachment   of   Wit- 
nesses. 
Subscribing  witness,  see  Wills; 
Written  Instruments. 
Presumption    of    continuance     (see 

Presumptions),  5-938 
Presumptions    from,    of    death,    see 
Death  and  Survivorship. 
Of  desertion,  4-767 
Eeturn  on  process  as   evidence  of, 
see  Eeturn. 
ABSTRACTS    OF    JUDGMENT,   see 
Records.     See  also  Justice  Court. 
ABSTRACTS    OF    TITLE  —  Consult 
analysis  of  this  article,  1-66 
As  evidence  of  title,  12-546 

Where  filing  required  by  rule  of 
court,  5-15 
Deeds      recited      in     presumptively 

sealed,  4-151n 
Stipulation  that  abstract  shoves  con- 
dition of  title,  effect  of,  3-192n 


ABUSE  OF  PROCESS,  see  Malicious 

Attachment. 
Wrongful  levy,  see  Execution 
ABUTTING  OWNERS,  see  Adjoin- 
ing Land  Owners. 
ACCEPTANCE,  see  Bills  and  Notes  ; 
Deeds;  Delivery;  Tender.     See 
also  denunciation. 
Circumstantial   evidence,   8-731 
Conclusions  of  witness,  3-513 
Declarations,  accompanying,  11-386 
In  absence  of  other  party,  mar- 
riage contract,  2-737 
Distinguished  from  delivery,  4-157 
Mailing    of    (see    Mails    and   Mail- 
ing), 13-836 
Of  advancement,  4-585 
Of  appointment  as  executor,  5-397 
Of  assignment  for  creditors,  2-32 
Of  bill  of  exchange,  2-481 

As  payment,  9-735 
Of  bond,   2-568;   9-205 
Of  chattel  bailed,  2-183 
Of   corporate   charter,   amendment 
to,  3-601 
How  shown,   3-603 
Judicial  notice,  3-586 
Presumptions,  3-600 
Of  dedication,  4-131 
Of  deed,  4-177 

Advancement,   4-597 
Lost  deed.  4-210 
Of  devise  (see  Wills),  2-7;  14-482 
Of  gift,  causa  mortis,  6-241 

Inter  vivos,  6-210 
Of  goods   sold,   1 1-586 
Of  legacy  (see  Wills),  14-482 
Of  municipal  charter,  presumption 
from    legislative    recognition, 
8-805 
Of  new  debtor,  9-8 
Of   offer,   11-505 
Of   reward,    11-444 
To  sell  land,  13-826 
Of  office,  see  Officers. 
Of  official  bond,  9-205 
Of   option,   13-837 
Of    part    performance,    as    accord 

and  satisfaction,  1-123 
Of   patent,   presumption,    10-369 
Of   release,   11-161 
Of  street  improvements,  see  Special 

Assessment. 
Of     succession     under     civil     law, 

4-579 
Of  surrender  of  tenancy,  8-77 
Of  tender,  reasonable  opportunity 

for,  12-492 
Parol  evidence  of,  9-431 
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ACCEPTANCE,  cont'd. 

Presumption  of,  2-6;  4-177;  6-210; 
9-905 
Effect  upon  of  evidence,  9-886?! 
From    mortgagee 's    possession, 

8-728 
Trust,  13-115 
Recording   as   evidence   of,   4-181; 

8-729 
Statute   of   frauds,   as   satisfaction 
of,   12-19 
ACCESS,  see  Bastardy;   Competen- 
cy; Husband  and  Wife;  Legit- 
imacy.    See  also  Non-Access. 
ACCESSION,     see     Confusion     of 

Goods. 
ACCESSORIES,     AIDERS     AND 
ABETTORS  —  Consult      analysis 
of  this  article,  1-71 
As  accomplices,   1-115 
Effect     of     doubt     of     principal's 

guilt,  10-629 
Of  abortion,   1-57 

Advising  commission  of,  1-59 
Opinion   that    accused   was   acces- 
sory, 5-686 
Variance,   13-716 
ACCIDENT,    see    Cause;    Presump- 
tions;    Similar    Transactions. 
See  also  Mistake;  Suicide; 
Wounds. 
Cancellation  for,  2-832 
Death,  presumed  accidental  rather 

than  wrongful,   7-551 
Defense  of,  to  arson,  1-982 
To  forfeiture,  5-840 
To  homicide,  6-737,  754 

Burden  of  proof,  6-600 
To  malicious  mischief,  8-388 
To  mayhem,  8-554 
Fire,  see  infra,  Opinion  as  to. 
Presumed   accidental,    1-982 
Firing   gun   by,   burden   of   proof, 
7-584n 
Opinion,  see  infra.  Opinion  as  to. 
New  trial  for,  see  New  Trial. 
Opinion  as  to,  5-590,  670;   6-754 
Accidental  fire,  5-686 
Accidental  shooting,  1-1020 
Other  similar  acts  to  disprove,  see 

Similar  Transactions. 
Parol  evidence  of,  see  Parol  Evi- 
dence. 
Showing   deed    to   be    mortgage, 
8-698 
Presumption  of,  see  supra,  Death; 

Fire. 
Trespass  by,  13-31 
ACCIDENT    INSURANCE     see    In- 
surance, 


ACCOMMODATION      PAPER,      see 

Bills  and  Notes. 
Presumptions  as  to,  2-457 
ACCOMPLICES  —  Considt      analysis 
of  this  article,  1-92.     See  Parti- 
ceps  Criminis. 
Abortion,  victim,  1-61,  114?i;  3-689 
Bribery,  2-771 

Person  bribed,  3-693 
Calling  by   prosecution,   necessity, 

14-573 
Character  of,  3-7ji,  lin 
Confessions  by,  3-362 
Corroboration    by,    of    confession, 

3-685 
Corroboration    of,    see    Corrobora- 
tion. 
Bribery,  2-771 

Circumstantial  evidence,  3-104 
Gaming,  6-191 
Homicide,  3-693 
Incest,     female     consenting     to, 

7-255 
Rescue,  11-275 
Riot,  11-454 

Suicide,  attempt  at,  3-140n 
Declarations  of,  see  Declarations; 
and  infra.  Intoxicating  liquors. 
Detectives  as,  4-630 
Escape,  prisoner,  5-285 
Homicide  during  prize  fight,  spec- 
tators at,  3-693 
Incest,   female   as   accomplice    (see 

supra,  Corroboration),   3-694 
Intoxicating      liquors,      acts      and 
statements  of  accomplice, 
7-741 
Purchaser,   7-729 
Privilege,    waiver    by    testifying, 

14-676 
Rape,  prosecutrix  as,  3-706 
Receiving  stolen  goods,   10-666 
Seduced  female,  11-696 
Sodomy,  consenting  victim,  11-828 
ACCORD    AND    SATISFACTION  — 
Consult    analysis    of    this   article, 
1-117.    See  Compromise  and  Set- 
tlement; Novation. 
Proof     of     under     general     denial, 
13-796 
ACCOUNT,  see  Accounts,  Account- 
ing and  Accounts  Stated. 
Admission   of   correctness,   see   Ad- 
missions. 
By  failure  to  object,  1-373 
Value  of,  presumption,  13-427 
ACCOUNTANTS,  see  Accounts,  Ac- 
counting and  Accounts  Statfj); 
Expert  and  Opinion   Evidence. 
Testimony  supporting  books,   2-607 
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ACCOUNT    BOOKS,    see   Books    or 

Account. 
ACCOUNTS,    ACCOUNTING    AND 
ACCOUNTS   STATED  — Co7isuZf 

analysis   of  this   article,   1-129 
Accounting,   see   Eeferences.     See 
also  Vouchers. 
Between  partners,  9-571 

Partnership   books,    9-568 
Between    principal    and    agent, 

10-37 
By  executors  and  administrators 
(see  Executors  and  Admin- 
istrators), 5-431 
By  guardian,  6-337 
Credits  claimed,  6-310 
Effect  of  settlements  and  al- 
lowances, 6-322 
By  public   officer,  see   Officers. 
By  trustee,  13-167 
Decree    settling    account,    conclu- 
siveness on  surety,  see  Prin- 
cipal AND  Surety. 
Failure  to  keep  accounts,  13-509 
Privilege   against,   14-657 
Weight  of  evidence  of  on  appeal, 
14-215n 
Affidavit    in    support    of    account, 
statute   inapplicable  to    bonds, 
2-573ri, 
Expert  testimony,  5-553 

Result  of  examination  of  books, 
7-567n 
Of  partnership,  9-570 
Federal  officers,  records,  10-1011 
Impeachment    of    account    stated, 

pleading  ground  of,  13-763 
Verified  account,  action  on,  1-153 
Effect  as  evidence,  1-153 
ACCOUNT  STATED,  see  Accounts, 
Accounting  and  Accounts 
Stated. 
ACCEETION,  see  Boundaries. 
ACKNOWLEDGMENT,  of  debt,  see 
Limitation  of  Actions;  New 
Promise. 
As    rebuttal    of    presumption    of 
payment,  9-718 
Of  will,  14-406,  426 
ACKNOWLEDGMENTS  —  Consult 
analysis    of    this    article,    1-185. 
See    Deeds;     Mortgages;     Rec- 
ords;  Written  Instruments. 
Admissibility  of  acknowledged  and 
unacknowledged  writings,  14-705 
Alteration  in,  effect,  l-780n 
As  evidence,  of  delivery,  4-163 
Presumption,  4-249 
Date  of  delivery,  4-175 


ACKNOWLEDGMENTS,   cont'd. 

As  evidence,  cont'd. 

Of  execution    (see  Written   In- 
struments), 14-737 
Of  chattel  mortgage,  8-665 
Of  deed,  4-151 
Of  mortgage,   8-727,   728 
Voluntary  character  of,  4-908 
Of  genuineness  of  ancient  docu- 
ment, 1-872 
Date  of,  effect  on  admissibility  of 

deed,  4-147 
Defects  in,  effect  of,  14-706 

Lack  of  officer's  authority,  9-86 
Objections  for,  9-86 
Effect  on  of  variance  in  signature 
and    name    in    body    of    deed, 
4-148 
Fraud  in,  degree  of  proof,  6-56 
Identity    of   names    of    notary    and 
party  to   instrument,   presump- 
tion from,  6-913?i 
Impeachment,  pleading  ground  of, 
13-763 
Relations    between    notary    and 
parties,  8-726 
Seal,  absence  of,  14-706?i 
Secondary  evidence  of,  4-209 
ACQUAINTANCE,  see  Identity. 
ACQUIESCENCE,  see  Assent  ;  Waiv- 
er.     See    also    Consent;    Delay; 
Laches;  Lapse  of  Time. 
Admissions  by,  see  Admissions. 
Correctness     of     book     entries, 
2-634 
Bank  book,  2-681 
Of  joint  owner,  1-576ji 
Of  spouse,  1-56471 ;  6-526 
Silence,  admissions  implied  from, 
1-367,  375;   7-153 
Conclusions     of     others     not 
admitted    by    failure    to 
deny,  3-301ft 
Nature    and   scope   of   rule, 

3-148 
Statement  by  third  person, 

1-504 
Weight  of,  14-153 
Of  testator  while  his  capacity 
is  under  discussion,  14-286 
Presumption   from,   husband's 
acquiescence      in      wife's 
claim  of  homestead,  6-526 
Bar  to  reformation,  11-85 
Boundary     line,     in     location     of, 

2-703,  704 
By     ward     in     transactions     with 

guardian,  6-321 
Confession  by,   3-299 
Defense  to  trespass,  13-34 
Delay  as  evidence  of    (see  Delay), 
2-837 
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ACQUIESCENCE,  cont'd. 
Explanation  of  failure  to  sue,  2-704n. 
In  adverse  possession,  presumption, 

1-696/1 
Eatification  by,  10-616,  622 

Of  agent's  acts  and  admissions, 
l-548?^ 
ACQUITTAL,  see  Former  Jeopardy  ; 

Judgments  ;   Eecords. 
ACTIONS,  abatement,  see  Abatement. 
Another    action    pending,    plea    of, 

1-16,  21 
Meaning  of,  in  statute  authorizing 

depositions,  4-314 
Venue  of,  see  Venue. 
ACT  OF  GOD,  see  Carriers;    Con- 
tracts. 
Excusing  non-appearance  of  princi- 
pal in  recognizance,  10-686 
Extraordinary  flood,  14-42 
ACT  OF  LEGISLATURE,  see  Judi- 
cial Notice  ;  Eecords  ;  Statutes. 
ACTS  OF  CONGRESS,  see  Judicial 
Notice;    Public    Lands;    Rec- 
ords; Stamp  Acts;  Statutes. 
ACTUARY,  see  Expert  and  Opinion 

Evidence;   Insurance. 
ADDRESS,    see    Domicil.      See    also 

Mails  and  Mailing. 

ADEMPTION,    (see   Wills),    14-485 

ADJOINING     LAND     OWNERS  — 

Consult   analysis   of   this   article, 

1-208 

ADJUDICATION,    see    Judgments. 

See  also  Ees  Judicata. 
ADMINISTRATORS,  see  Executors 
AND  Administrators. 
Admissions  by,  see  Admissions. 
Judgments  against,  see  Executors 
AND    Administrators;     Judg- 
ments. 
ADMIRALTY  —  Consult   analysis   of 
this  article,  1-219.    See  Salvage; 
Ships    and    Shipping;    Towage. 
See    also    Charter    Party;    Sea- 
worthiness. 
Admitted  facts,  14-121 
Atfreightment,  account  books  as  evi- 
dence of,  2-641 
Derelict,   abandonment,   1-6 
Deviation,  protest  by  master  as  ex- 
cusing, 7-529JI 
Evidence  in,  rules  of,  see  Courts. 
Expert    and   opinion   evidence    (see 
Ships  and  Shipping),  5-592 
Negligence  in  collision,  8-956 
Foreign    judgments    in,    conclusive- 
ness, 7-850)1 
Judicial  notice,   of   jurisdiction   of 
courts  of,  7-996n 


ADMIRALTY,  cont'd. 
Judicial  notice,  cont'd. 
Of  laws  and  usages  (see  Judicial 

Notice),  7-960 
Of  seal  of  court  of,  7-983 
Marine  insurance,  see  Insurance. 
Master,      admissions     by,      against 
OTPner,  l-539?i 
Assault    by,    in    defense    of    his 

authority,  1-1016 
Presumptions  as  to,  1-250 
Suit  for  vpages,  burden  of  proof, 
1-252 
Salvage,  see  Salvage. 
Towage,  see  Towage. 
Witnesses,  competency  as  to  trans- 
actions with  deceased  persons, 
12-731 
Number  of,  disputed  facts,  14-93n 
ADMISSIBILITY,  see  Competency; 
Materiality;  Relevancy. 
Distinguished,    from    competency, 
3-167 
From  materiality,  8-549 
ADMISSIONS  —  CojishZ*  analysis  of 
this  article,  1-348.    See  Declara- 
tions ;     Confessions  ;     Stipula- 
tions.   See  also  Whole  of  Utter- 
ance. 
Abortion,  l-54n 

Accounts,  correctness  of,  1-162,  373 
Accused,  6-660 

Conduct  while  in  custody,  6-698 
Distinguished    from    confessions, 

6-660 
Not    amounting    to    confessions, 
3-322 
Acquiescence   as,   see  Acquiescence. 
Book  entries,  2-634 
By  accused,  6-665 

I'ornication,  5-970n 
Failure  to  answer  letter,  14-717 
Failure    to    sue,    explanation    of, 

2-754?i 
Failure  to  testify  in  denial   (see 
Suppression,    Non-production 
or  Destruction  of  Evidence), 
2-830?i 
Necessity  for  denial,  6-667 
Partnership,  9-545 

Acquiescence  in  general  report 
or  reputation,  9-547 
Administrator,    against    surety    of 

intestate,  10-63 
Admiralty,  in  suits  in,  1-324 
Adverse  claimant,  by,  1-682 
Agent,  see  Principal  and  Agent. 
Assault  and  battery,  in  action  of, 
1-997 


Admissions. 


INDEX. 


Admissions. 


ADMISSIONS,  cont'd. 

Attachment,  in  proceeding  to  dis- 
charge,   2-77 
Attorney,  by,  1-327 

Of  accused,  3-340/1 
Award,  as  to  meaning  of,  1-967 
Bastardy  proceedings,  2-243 
Beneficiaries    under    will,    by,    see 

infra,  Wills. 
Best    evidence,    as    substitute    for, 
1-600;   2-303 
Loss    of,    admission     of,    2-328; 

8-348 
Of  correctness  of  copy  as  excus- 
ing   production    of    original, 
3-542 
Books   of   account,   entries   in    (see 

Acquiescence),  2-664 
Bribery,  2-763 
Character,  bad,  3-40n 

Unchastity,  3-58 
Children,   by,   see  infra,  Infants. 
Conclusions    of   witness   as    to    (see 
Conclusions;   Memory),   5-713n 
Conduct,  by,  see  supra,  Acquiescence. 
Conspirators,  see  Conspiracy. 
Violating  right  of  confrontation, 
14-57671 
Contempt,      by      person      charged 

with,   3-451 
Contract,  3-515 

Of  sale,  11-522 
Contractor,   against   owner,   in  ac- 
tion  by   materialman,   8-568 
Contradictory    statements    as,    14- 

202 
Corporations,     see     Declarations  ; 
Ees  Gestae. 
By  officers,  3-622,  638 

Of  agent's   authority,  3-630 
Existence  of,  3-612 
Corroboration  by,  3-680 
Accomplice,  1-110 
Perjury,  3-704 
Eape,  3-709 
Seduced  female,  3-715 
Cross-examination    as    to    portion 

not  testified   to,  3-837 
Cumulative    evidence,    as,    3^916 
Deceased,  in  action  by  or  against 
representative,  5-409;  8-734 
In    homicide,    see    infra,    Third 
persons. 
Deed,  showing  it  to  be  mortgage, 

8-704,  720,  721 
Delivery,  4-260 

Denial,  failure  to  make,  see  supra, 
Acquiescence ;   infra,  Pleadings. 
Of  fraud,  2-830n 
Depositions  as,  4-505 
Devisee,  by,  see  infra,  "Wills. 


ADMISSIONS,  cont'd. 

Disorderly     character     of     house, 

4-729 
Dispensing  with  proof  of  execution 
by   subscribing   witnesses,   14- 
763 
Distinguished,     from     confessions, 
3-297 
From  declarations,  4-71 
From    evidence    proving    them, 

14-143 
From    res    gestae,    11-417 
Divorce   proceedings,   in,   4-747 
Necessity    of    corroboration,    3- 
724 
Donor,  sufficiency  to  prove  gift  (see 
infra,  Predecessor  in  interest), 
6-206 
Examination  before  trial,  answers 

as,  5-374 
Execution  of  instrument,  see  Writ- 
ten Instruments. 
Dispensing  with  other  proof  of, 
14-427,   751 
Failure    to    testify,    see    Presump- 
tions. 
Forgery,  5-856 
Fraudulent  conveyance  by  grantor, 

as  to  consideration,  6-102 
Grand  jury,  before,  6-263 
Guaranty,  by  parties  to,  6-296 
Handwriting,  genuineness  of  spec- 
imens of,  6-427 
Signature,  6-360 
Hearsay,  as  to  matters  of,  6-450 
Hearsay  character  of,  6-447 
Hearsay    statements    contained    in, 

7-57591 
Highway,  defects  in,  6-503 
Homicide,    in    prosecution    for,    see 
Homicide;     and    infra.    Third 
persons. 
Infants,  by,  7-282 

Children,   12-128n;    14-162n 
In  foreign  language  (see  Language; 

Translation),  1-325 
Insurance,  see  Insurance. 

In   proofs   of   loss   or   desfth,    7- 

566,  574 
Insured,  7-535 

Showing  overvaluation,  7-572 
Intent,  7-617 

Interpreter,  through,  7-660 
Intoxicated   person,  by,   14-193m 
Intoxicating    liquors,    by    accused, 
7-735 
As  to  intoxicating  properties, 
7-680 
Joint  ov^ner,  1-327 
Judicial,  see  Pleadings. 
Legatee,  by,  see  infra.  Undue  influ- 
ence ;   Wills. 
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ADMISSIONS,  cont'd. 
Letter-heads,  7-752 
Letters,  14-71-!: 

Libel  and  slander,  person  defamed, 
8-263,  269 
Person     publishing     defamation, 
8-268 
Of  publication  of,  8-191 
Lost    instrument,    contents    of,    8- 
355 
Deed,  4-223 
Marriage  (see  Marriage),  8-473 
Mortgagor  (see  Mortgages),  8-789, 
790 
To    rebut    presumption    of    pay- 
ment, 8-758 
Officer,  see  Officers. 

Against   sureties,  9-211;    10-59 
Of   knowledge,    7-16 
Of  municipal   incorporation,   8-805 
Of  tenancy,  8-40 

Other   evidence   of  admitted   fact, 

proof    of    variant    statements 

admitted  in  cross-examination, 

7-73 

Over    telephone,    see    Telegraphs 

and  Telephones. 
Particeps    eriminis,    of,    see    Parti- 

ceps  Criminis. 
Parties,   in   testimony,   conclusive- 
ness of,  3-290 
Partnership,  see  Partnership. 

By  partner,  9-544 
Payment,  of,  9-728 
Payment    of   other    claims   arising 
out   of   same   transaction,    10- 
561 
Pleadings,  see  Pleadings. 

Failure    to    deny    execution,    see 

Written  Instruments. 
In  admiralty,  1-247 
In  former   suits,   conclusiveness, 

13-762 
Of  value,  13-585 
Proof  of  allegations  not  denied, 
13-778 
Necessity  for,  13-762 
Predecessor  in  interest  or  title,  see 
Declarations;  Title. 
Ancestor,  affecting  title,  1-517 

Against  heir,  l-513?i,  523 
Assignor,    after    assignment,    1- 

183 
Decedent      against      representa- 
tives, 5-409;  8-734 
Donor  in  favor  of  donee,  6-212 

Subsequent  to  gift,  6-213 
Grantor  against   grantee,  subse- 
quent to  conveyance,  6-153 
Mortgagee    against    assignee,    8- 

742,  766 
Vendor  against  vendee,  12-564 


ADMISSIONS,  cont'd. 

Principal,      see      Principal      and 
Agent  ;  Principal  and  Sx^ety. 
Against  surety,  10-57 

Tax    collector  i  n    action    on 
bond,  12-385,  390 
Prosecuting  witness,  see  Declara- 
tions.     See    also    Prosecuting 
Witness. 
In  prosecution  j;or  libel,  8-270 
Ea^ification   by,   10-619 
'Former  infant,  10-615 
Recitals    in    deed     (see    Recitals), 

4-187 
Reformation,   suit  for,   11-82 
Res  gestae,  as  part  of,  see  Princi- 
pal and  Agent;  Res  Gestae. 
Satisfying  statute  of  frauds,  12-21 
Secondary   evidence,   as,  see  supra, 
Best  evidence;  Lost  instrument. 
Silence,  see  supra,  Acquiescence. 
Stated  account,  1-180 
Statute   of   limitations,   tolling,   8- 

332 
Stolen  goods,  disposition  of,  2-823 
Subsequent  precautions  and  repairs, 
see  Subsequent  Precautions  and 
Eepairs. 
Surety,  10-63 
Tax  returns   and   assessments    (see 

Taxation;  Value),  13-454 
Telegram,  14-714 

Testator,    by,    see    Undue    Influ- 
ence; "Wills. 
Third    persons,    see    Confessions; 
Declarations.     See  also 
Defenses. 
As  to  their  insolvency,  7-487 
Deceased    in    homicide    case,    6- 

662,  664 
Of  crime,  6-449n,  753 
Of  identity,  6-921 
To  contradict  witness '  testimony 

as  to  their  acts,  6-451n 
To  show  insurable  interest  in  an- 
other, 7-501 
Title,  disparaging  (see  supra,  Pred- 
ecessor   in    interest    or    title), 
4-103;    12-563 
Trust,  grantee's  admissions,  13-141 

Sufficiency,  13-152 
Undue  influence,  see  Undue  Influ- 
ence. 
Of  legatee  to  show,  13-292 
Value,   as  to,   13-514 
Remoteness,   13-498 
Voters,  in  election  contest,  5-108 
"Weight  and  sufficiency  (see  Weight 
AND  Effect  of  E^^DENCE;  and 
supra,  Parties),  14-143 
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ADMISSIONS,  cont'd. 

Weight  and  suflSciency,  cont'd. 
Of  evidence  in  accord  with  or 
contradicting  admitted  fact, 
14-120 
Of  evidence  proving  admissions, 
14-143 
Wills,  sea  Wills. 

Admissions,  by  beneficiaries,  as 
to     testator's     competency, 
14-356 
Competency      against      other 
beneficiaries,  14-474 
By  testator,  as  to  testamentary 
incompetency,  14-286 
To    show    knowledge    of    con- 
tents of  will,  14-266 
Witness,  of  infamy,  effect,  3-207 
Of  untruthfulness,  effect  on  cred- 
ibility, 3-779 
Writings    containing,    14-696 
ADMITTED     FACTS,     see     Admis- 
sions ;   Stipulations. 
Testimony  in  accord  with  or  con- 
tradicting,   weight,    14-120 
ADOPTION,  see  Parent  and  Child. 
ADULT,  see  Age;  Infants. 
ADULTERATION  —  Consult  analysis 
of  this  article,  1-616 
Expert  testimony,  5-566 
Variance,   13-717 
ADULTERY  —  Consult    analysis     of 
this    article,    1-623.      See    Chas- 
tity ;   Divorce. 
Character  and  reputation  (see  Char- 
acter and  deputation),  4-760 
Of  accused  on  charge  of  notori- 
ous  adultery,   3-12?i. 
Circumstantial    evidence,   latitude, 
3-112;   4-756 
Suffiicieney,  3-101;  4-752,  761 
Confession,      sufficiency      of      cor- 
roboration of,  3-685 
Corpus  delicti,  3-89 
Corroboration    required    in    action 

for  divorce,  3-726 
Criminal    conversation,    in    action 

for,  3-784,   795 
Degree    of    proof,    as    defense    to 
wife  abandonment,  2-792 
In  divorce   suit,  4-751 
Divorce   for,   4-751 
Dower,   effect   on,   4-884 
Illegitimacy,  as  proof  of,  2-240:1 
Effect  of  presumption  of  legiti- 
macy, 8-169 
Impeachment  by       cross-examina- 
tion  as   to,   7-173 
Marriage,   proof   of,   8-441 
Opinion  evidence,  4-746/1 
Opportunity,    relevancy    and    suf- 
ficiency, 3-131 


ADULTERY,  cont'd. 

Other    similar    acts     (see    Similaji 
Transactions),   3-127;    4-756, 
759 
Provocation  for  homicide,  6-743 
Reputation,     see    supra,    Character 

and  reputation. 
Variance,  13-717 

Witnesses,   husband   and   wife,   in 
actions  involving,  6-876 
Divorce,  4-792 
On  prosecution  tor,  6-886 
Number  of,  4-788;   14-106n 
ADVANCEMENTS,      see      Descent 
AND  Distribution;  Gifts. 
Acceptance  of  deed  of,  see  Deeds. 

See  also  Acceptance. 
Books    of    decedent,    accounts,    2- 
649 
Entries  in,  5-268 
Delivery,  see  Delivery. 
Parol    evidence,    deed    as,    3-392; 
4-200;    9-442 
Note  as,  2-494 
Presumption    of,    from    voluntary 

transfer  by  parent,  6-228 
Value,   when   fixed,   13-499 
ADVERSE    POSSESSION  —  Consult 
analysis  of  this  article,  1-636 
Admissions  negativing,  l-512?i 
Color  of  title,  see  Color  of  Title. 
Declarations,  of  defendant's  grant- 
or,  14-48?i 
Showing  nature  of  possession  and 
claim,  l-518n 
Deed  claimed  under,  proof  of  ex- 
ecution,  4-155 
Good  faith  of   claim  of   title   pre- 
sumed,  6-9;   9-919 
Highway,    of,    6-468 

By  state,  burden  of  proof,  6-462 
Payment   of   taxes,  6-471 
Proof   of,   2-785?i 

Sufiiciency,    in    action    to    quiet 
title,    12-618,    620 
To  maintain  trespass,   13-21 
Under  general  issue,  13-802 
Riparian    rights,    14-45 
Water    rights,    in    western    states, 
14-57 
ADVERSE    SUITS,    see    Mines    and 
Minerals;      Patents;      Public 
Lands. 
ADVERSE  USER,  see  Adverse  Pos- 
session.    See  also  User. 
ADVERTISEMENTS,    see    N  ews- 
papers. 
Authentication  of,  14-734n 
Contract,  as  part  of,  2-188 
Of  ownership,  12-604 
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ADVICE,  see  Mental  and  Physical 

States. 
ADVICE   OF  ATTOKNEY,  see   At- 
torney   AND    Client;     Mental 
AND  Physical  States. 
Defense,  to  contempt,   2-220?;. 
To    malicious    prosecution,    8-416 
To  show  probable  cause,  8-397 
To    negligence,    of    attorney,    2- 

153 
To   trespass,   13-33 
Intent    shown    by,    as    to    leaving 
homestead,   6-550 
Criminal    intent    negatived    by, 
7-746;    8-131 
Malice,  to  negative,  8-380 
Malicious    mischief,    8-387 
Malicious   prosecution,   8-403 
Murder  of  officer,  6-731 
Purpose  of  action  shown  by,  6-765 
AFFECTION,    see    Alienating    Af- 
fections ;    Mental    and    Phys- 
ical States. 
AFFIDAVITS  —  Consult  analysis  of 
this  article,  1-702.     See  Attach- 
ment. 
Account,  in  support  or  denial  of, 
1-154 
Statute,   2-573» 
Admiralty,    1-237,    279 
Admitted    without    objection,    use 

of,   9-118 
Agreed  case,  in  support  of,  12-76 
Alimony,   4-785 

Arbitration    oid    award,    of    arbi- 
trators to  show,  misconduct, 
1-977 
Misconduct,    1-977 
As   admissions,   1-477 

Authentication  of,  14-734n 
Attachment,  release  of,  6-555n 
By  incompetent  witness,   12-950 

By  infamous  person,  3-210 
Change  of  venue,  as  basis  for,  see 

Venue. 
Claim    against    estate,    supporting, 

5-423 
Compelling  making  of,  3-483 
Conclusions  in,  see  Conclusions. 
Contempt     proceedings,     see     Con- 
tempt. 
Contents   of   record,   of   officer   as 

to,   10-807 
Continuance,  basis   for,  3-927n 
Stipulation  for  use  as  evidence, 
right     to     impeach     absent 
witness,  7-53 
Copyright,  notice  of,  3-554 
Criminal  case,  infringing  right  of 
confrontation,    14-580 


AFFIDAVITS,  cont'd. 

Death    of    missing    witness,    5-318 
Denying    execution    by,    see    Writ- 
ten Instruments. 
Depositions,     for     taking     of,     see 

Depositions. 
Disbarment  proceedings,  in,  2-13771 
Eminent  domain,  by  petitioner  as 
to  attempt  to  adjust  compen- 
sation, 5-179 
On    hearing    of    commissioner's 
report,  5-247 
Examination  of  party  before  trial 
(see  Examination  of  Parties 
Before  Trial),  5-358 
Execution,    denying  by,   see  Writ- 
ten Instruments. 
Extradition  proceedings,  5-725?!,  731 
Habeas  corpus,  6-353 

To    impeach    return    to   writ,    6- 
343n 
Impeachment  of  affiant  by,  7-102, 

105 
Impeachment  of  witnesses,  use  of, 

7-59 
Incompetent  witness,  see  supra,  By 

incompetent  witness. 
Injunction    suit,    as    evidence    in, 
7-346 
Pleadings  as,  7-296 
Kebuttal  of  answer  by  affidavits 

supporting  bill,  7-338 
To  supplement  complaint  on  in- 
formation and  belief,   7-311 
Injury  by  railway,  copy  of  affidavit 

of,  3-543?i;  10-531 
Judge,  in  case  pending  before  him- 
self, 3-216)1 
Legal     conclusions     in,     see     Con- 
clusions. 
Merits,    admiralty,    setting    aside 
default  in,  1-279 
Change    of    venue,    11-219;    13- 

938,  939 
New  trial,  8-964 
Mining  claim,  assessment  work  on, 
8-599 
Citizenship  of  claimant,  8-594 
Motion  supportetl  by.  new  trial,  see 
New   Trial;    and  supra,   Con- 
tinuance ;  Merits. 
Physical  examination,  9-809 
To  show  cause  why  attachment 
for   witness    should    not    is- 
sue,  2-121 
Objections  to,  when  admissible  in 

part,  9-128 
Of  forgery,  see  Written   Instru- 
ments. 
Of  service,  see   Service.     See  also 
Betunu 
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AFFIDAVITS,  cont'd. 

Patent   proceedings,   9-583 
Pauper's   affidavit   as   evidence  of 

insolvency,  7-493 
Physical    examination,   in   support 

of  motion  for,  9-809 

Preliminary    proof    by,    to    justify 

secondary  evidence  of  execution 

of  attested  instrument,  14-783?i 

Presumptions   as  to  in  support  of 

judicial    action,    9-938 
Privileged    communications    in,    9- 

103 

Publisher,     to     prove     notice,     see 

Notice. 

Publication   of   ordinance,   8-830 

Publication  of  summons,  11-730 

Eeceiver       in       proceedings      for, 

10-661 
Eeference,  to  obtain,  11-3 
Beturn,  see  Beturn. 
Sale   under  power,   in  support   of, 

8-781 
Secondary    evidence,    of    lost    in- 
strument, 8-356 
Preliminary    proof    by,    loss    of 
original,  2,  323,  325 ;  8-348 
Belief   in,   rule   of   court   re- 
quiring,  3-196?! 
Keeord  or   document,   10-848 
Non-possession  of  original,  2- 

381 
To  use  of  certified   copy,   10- 
924 
Proof  of  copy  by,  10-866 
Sequestration,  to  procure  writ  of, 

11-709 
Setting  aside  judgment,  7-862 
Subscribing  witness  to  will,  14-397 

Use  on  appeal,  14-478n 
Surety  of  peace,  in  proceeding  for, 

12-245 
Variance,  misleading  effect  of,  13- 

742 
Weight  as  evidence,  14-114 

Number,  14-93/1 
Witness,   as   prerequisite   to   taxing 
fees  as  costs,  14-564 
AFFIRMANCE,   see  Ratification. 
AFFIRMATION    (see   Oath),   14-602 
AFFIRMATIVE     DEFENSES,      see 
Burden     of     Proof.       See     also 
Defenses. 
AFFRAY  —  Consult  analysis  of  this 

article,  1-727 
AGAINST   INTEREST,   see   Decla- 
rations. 
Tpatimony,  see  Transactions  with 
Deceased  Persons, 


AGE  —  Consult  analysis  of  this 
article,  1-731.  See  Infants; 
Mortality  Tables  ;  Pedigree  ; 
Undue  Influence;  Wills.  See 
also  Minors. 
Abducted  female,  1-44 

Corroboration      by      appearance 
and  conduct,  3-689 
Ancient    documents,    see    Ancient 

Documents. 
Animals,   expert   testimony   as   to, 
5-556 
Veterinary  book  showing  meth- 
od  of   ascertaining,   2-587 
Appearance,  see  infra.  Intoxicating 
liquors;   Judicial  notice;   Opin- 
ion. 
Apprentice,    recitals    in    contract, 

1-947 
Bloodstains,  see  infra.  Opinion. 
Boundary  marks,  opinion,  5-678w 
Capacity,  effect  on,  see  Capacity; 
Infants;    Rape;    Wills;    and 
infra.  Testator. 
Census  books   as    evidence  of    (see 

Census),   1-733 
Certificates,  see  Certificates. 
Of  baptism,  1-733 
Of    marriage,    recitals   in,    1-733 
Contractual     age,     see     Capacity; 

Infants. 
Credibility,  effect  on  (see  Children), 

14-161,  164,  195 
Depositions,   because   of,   4-518 
Document,    expert    testimony     (see 
Ancient  Documents),  5-526?i 
Effect  on  use  of  confession,  3-321 
Enlistment     roll     as     evidence     of, 

6-351n 
Expert    and    opinion    evidence,    see 
supra.  Animals,  Document;  in- 
fra, Monuments;  Opinion. 
Indians,    report    of    Indian    agent, 

10-743n 
Injured   person,    10-483;    12-132 
Inspection    (see    infra,    Profert    of 
person),  4-282 
Determination  by,  4-297 
At   trial,    1-736;    7-734 
Intoxicating    liquors,    of    purchaser 
of,  7-749 
Appearance,  7-751 
Judicial    notice    from    appearance, 

7-908n 
Knowledge    of,    see    Intoxicating 

Liquors;  Knowledge. 
Monuments,    expert    testimony,    2- 
722 
Credibility,  3-763 
Opinion,  5-675;   7-749 
Basis  of,  appearance,  7-528n 
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AGE,  cont'd. 
Opinion,  cont'd. 
Basis  of,  cont'd. 

Examination    of     remains    of 
body,   6-926 
Bloodstains,  5-561n 
Boundary  marks,  5-678ra 
Infant,  age  of,  5-669n 
"Writings,  5-675 
Parties     to     divorce     suit,     effect, 

4-773n 
Photographs  as  evidence  of,  9-774 
Profert  of  person    (see  supra,  In- 
spection), 4-273,  282 
Records  of  birth,  10-733 

Church      and      parish      records. 
7-528n;   10-738 
Seduced  woman,  11-669 
Statute    of    limitations,    non-age, 

burden  of  proof,  8-324 
Survivorship,  as  evidence  of,  4-52 
Testamentary,    burden    of    proof, 

14-244 
Testator,    14-267,   287 
Trees,  concentric  rings  of  growth, 
2-722 
Judicial  notice  from,  7-907?i 
Voter,  5-83  „ 

Witnesses,    see    Witnesses.      See 
also  Children;  and  supra,  Cred- 
ibility. 
Person  in  question,  10-584)i 
Minor,   7-729 

Physical  appearance,  effect  on 
weight,  14-129n 
Relatives,   10-584?i 

Parent  or  guardian,  1-47 
Writings,  see  supra,  Document. 
AGENCY,  see  Principal  and  Agent. 
AGENT,  see  Principal  and  Agent. 
Admissions    by,    see    Admissions; 

Principal  and  Agent. 
Fraud  by,  see  Fraud. 
AGGRAVATED  ASSAULT,  see  As- 
sault AND  Battery. 
AGGRAVATION,  see  Damages.     See 

also  Provocation. 
AGGRESSOR,    see    Homicide..     See 
also    Character   and   Reputation; 
belf -Defense;   Threats. 
AGISTERS,  see  Bailments. 
AGNOSTIC,  see  Atheist;  Wit- 
nesses. 
AGREED  CASE,  12-71 

Nature  and   effect,  1-472 
AGREED  STATEMENT  OF  FACTS, 
12-82 
Nature  and  effect,  1-473 

Eight  to  introduce  evidence,  i- 
195 


AGREEMENTS,      see      Contracts  ; 
Public    Policy;    Restraint    op 
Trade;   Stipulations. 
To  waive  privilege  of  accused,  14- 
674 
AGRICULTURE,    expert    testimony 
as  to,  5-553 
Meadows,  5-539 
Opinions  of  non-experts,  5-70771 
Productive    capacity   of  land,    13- 
531 
Comparison  with  other  lands  and 

crops,  4-27?!,  7-563 
Opinion,  2-85,  5-555,  13-490 
Value  of  crops,  see  Value. 
At  what  time  fixed,  13-566 
Growing    crops,    opinion,    13-479 
Immature,  13-531 
AIDING  AND  ABETTING,  see  Ac- 
cessories, Aiders  and  Abettors. 
ALCOHOLIC  LIQUORS,  see  Intoxi- 
cating Liquors  ;  Judicial  TSIotice. 
ALIBI  —  Considt     analysis     of     this 
article,    1-740.      See    Homicide. 
See  also  Defenses. 
Burden     of     proof,     shifting     of, 
11-45771 
Wills,  on  charge  of  forgery  of, 
14-433 
Cumulative  evidence  as  to,  3-924, 

929 
Degree  of  proof,  2-792;  6-601,  605 
Reasonable  doubt  as  to,  10-632 
Fabrication  of,  effect,  3-146/1 
Homicide,    defense    to    (see   supra, 

Degree  of  proof),  6-748 
Larceny,   defense   to,   8-148 
Sufficiencv  of  proof,   11-479 
ALIENATING      AFFECTIONS  — 
Consult   analysis   of   this   article, 
1-756 
Competency  of  plaintiff's  wife,  6- 
876 
ALIENS,  see  Citizens  and  Aliens. 
ALIMONY,   see  Divorce;    Husband 

AND  Wipe. 
ALLEGIANCE,    see    Citizens     and 

Aliens. 
ALLOWANCE,    see    Accounts,    Ac- 
counting AND  Accounts  Stated  ; 
Descent     and     Distribution  ; 
Executors  and  Administrators  ; 
Guardian  and  Ward.     See  also 
Settlements. 
AIMAVJAO  — Consult     analysis     of 
this  article,  1-767 
Judicial    notice    of,    see    Judicial 
Notice. 
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ALTERATION  OF  INSTRUMENTS 
Consult   analysis   of   this  article, 
1-770.    See  Spoliation.    See  also 
Mutilation. 
Ancient   document,   1-874 
Bond,  see  Bonds, 
Books  of  account,  2-613 
Burden  of  proof,  as  defense,  2-808n 
As      ground      for      cancellation, 
2-830n 
Certified  copy,  interlineations  and 

erasures  in,  10-883 
Confession  in  writing,  necessity  of 
explaining   interlineations, 
3-351n 
Copy  admissible  to  show  alteration 

in   original,   3-539n 
Copy   of    certificate    of   incorpora- 
tion,  effect,   3-608 
Denial  of,  necessity  of  verification, 

l-411?i 
Deposition,  mutilation  of,  4-523 
Distinguished  from  spoliation,  11- 

949 
Effect  on  admissibility,  14-700 
Explanation      by      acknowledging 

officer,  8-727 
Forgery  by,  5-860 
Insurance  policy,  sufficiency  of  ex- 
planation, 7-506n 
Interlineations,    see    supra,    Bond; 

Certified  copy. 
Land   contracts,   13-854 
Parol  evidence,  explaining,  9-391 
Showing,  9-342 
In  records,  10-968 
Proof   of,   under  plea  of   non   est 

factum,  9-2 
Ratification  of,  10-620n 
Eecords,    necessity   of    explaining, 
10-806 
Of  municipality,  effect  on  com- 
petency, 8-824 
Secondary  evidence  of  altered  in- 
strument, 2-315 
Similar  transactions,  11-778 
Wills,  14-458 
AMBASSADORS    AND    CONSULS, 

subpoena  duces  tecum,  2-113 
AMBIGUITY  —  Consult    analysis    of 
this    article,    1-825.      See    Parol 
Evidence.     See  also  Preliminary 
Negotiations;  Words  and  Phrases. 
Admiralty,  contracts,  1-318 
Shipping  articles,  l-291n 
Award,   1-965 
Ballot,  5-63 
Bills    and    notes,    see    Bills    and 

Notes;  Payment. 
Bills  of  lading,  1-318;  2-874 
Books  of  account,  2-684 


AMBIGUITY,  cont'd. 

Boundaries,  see  Boundaries. 

Recited  in  deed,  2-697 
Charter  party,  1-318 
Conduct  tending  to  explain  intent, 

7-626 
Contemptuous  publication,  3-455 
Contracts,  guaranty,  6-269 

Vendor  and  purchaser,  13-843 
Effect  on  admissibility  of  writing, 

14-697,  700 
Land  claimed  in  ejectment,  5-28 
Lease,  8-59 
Letters  patent,  9-652 
Libel  and  slander,  person  defamed, 
8-247 
Understanding  of  hearers,  8-237, 
241 
Maps,  as  to  dedication,  4-122 
Memorandum     under     statute     of 
frauds,  see  Statute  of  Frauds  ; 
and  infra,  Parol  evidence. 
Mortgages,  chattels  covered,  8-666 

Land,   description   of,   8-735 
Parol  evidence,  see  Parol  Evidence. 
In  suit  for  specific  performance, 

11-935 
Statute  of  frauds,  effect  of   (see 
Statute  of  Frauds),  12-15; 
13-832 
Record,  8-835 
Signature     as     representative     or 

agent,   2-458,  464 
Similar     transactions     explaining, 

11-784 
Survey,  2-715 
Trust,  13-158 
Wills,  14-505 
AMENDMENT,  depositions,  see  Dep- 
ositions. 
Commissions     and      certificates, 
4-476n,  483 
Judgment,   7-863 

Pleadings,  effect,  on  use  as  admis- 
sions, 1-437 
On  use  of  depositions  already 
taken,  4-497 
To  cure  variance,  13-653,  747 
In  admiralty,  1-245 
Record,  authenticity  and  correct- 
ness  of   amendment  presumed, 
10-800 
Of  judgment,  7-863 
To  federal  constitution,  see  Consti- 
tutional Law. 
AMNESTY,  see  Pardon. 
ANALYSIS,  see  Chemical  Analysis. 
Certificate  of  as  evidence,  see  Cer- 
tificates. 
ANCESTOR,  admissions  by,  see  Ad- 
missions. 
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ANCESTOR,  cont'd. 

Declarations  by,   against  interest, 

4-89 
Insanity  of,  see  Insanity;  Wills. 
ANCESTRY,  see  Pedigree. 
ANCIENT   BOUNDARIES,   see 

Boundaries. 
ANCIENT    DOCUMENTS  —  Consult 
analysis  of  this  article,  1-857 
Ancient    copies,    necessity    of    au- 
thentication,  3-548 
Books  of  account,  2-681 
Execution  of,  necessity  of  proof, 
4-831 
Secondary  evidence,  2-310 
Wills,  14-434 
Handwriting  of,  knowledge  of  wit- 
nesses to,  6-376 
Proof  by  comparison,  6-418 
Highway,    establishing   by,    6-466, 

472 
Maps,  8-435 

Recitals  in,  ancient  deeds,  4-187 
As  secondary  evidence,  4-213?! 
As  to  matters  of  public  and  gen- 
eral interest,  6-472 
Relevancy  of,  11-203 
Secondary   evidence,  execution  of 
original,  2-310 
Acknowledgment,  1-186 
Wills,  14-434 
ANCIENT  INSTRinvIENTS,  see  An- 
cient Documents. 
ANGER,    see    Expert   and    Opinion 
Evidence;    Mental    and    Phys- 
ical States.     See   also   Appear- 
ance. 
'     ANIMALS  —  Consult  analysis  of  tins 
article,  1-888.     See  Dogs;  Marks 
and  Brands. 
Age  of,  see  Age. 

Of  horse,  plaster  cast  of  mouth, 
1-738 
Capacity  of  (see  Capacity),  2-8o7 
Carriage  of,  see  Carriers. 

Care  during,  by  carrier,  2-899 
Custom   for   owner   to   accom- 
pany, 2-897 
Presumptions    and    burden    of 
proof,  2-893n,  89671 
Iniurv  during,  presumptions  and 
burden  of  proof,  2-882,  892 
Condition  when  shipped,  2-903 
Opinions  as  to,  see  infra,  Expert 
and  opinion  evidence. 
Demonstrative   evidence,  4-295 
Inspection  of,  in  court,  4-279,  281 
Place  of,  4-292 
Disposition  and  habits,  8-947 


ANIMALS,  cont'd. 

Disposition  and  habits,  cont'd. 
As  evidence  of  cause  of  injury 

on  highway,  6-501 
At  other  times,  6-479 

Previous  bad  conduct,  6-501 
Specific  acts,  8-947 
Knowledge  of,  see  Knowledge. 
Experiment,    amount    of    hay    con- 
sumed by  horse,  5-48471 
Expert  and  opinion  e\'idence,  as  to 

care   given,   5-679« 
•    Expert  testimony,  5-555 
Fence,  see   infra.  Fence. 
Food  value,  disease  as  effect- 
ing, 5-567 
Veterinary  science,  5-545 
Fence,  as  to,  5-554,  682;   10-527 
Length  of  time  dead,  5-711/i. 
Opinions  of  non-experts,  5-675 
Condition  of  car  for  shipping, 
5-68371 
Value,  as  to  (see  Value),  13-551h 
Fright  of,  by  locomotive  or  train, 
8-933,  935;  10-509 
Defects  in  highway,  6-478,  486, 

498 
Opinion  as  to,  5-680?i 
Presumption  of  negligence,  8-876?i. 
Similar    transactions,    6-498;    8- 
927,  933,  935;  10-510;  11-815 
Non-occurrence  of,  6-499 
Game  laws,  prosecution  under,  bur- 
den of  proof,  2-806 
Gestation  period,  see  Gestation. 
Identity  of  (see  Identity),  6-927 
Injuries  by  (see  supra,  Fright  of), 
1-892 
Runaway   horse,    presumption    of 
negligence,   8-88771 
Injuries  to,  by  railway,  10-513 

Presumption  of  negligence,  see 
Negligence;  Railroads. 
Damages,  loss  of  ser\-ices,  4-15n, 
Value,  burden  of  proof,  4-8?i 
Inspection    of,    see    supra.   Demon- 
strative evidence. 
Judicial  notice  of  facts  relating  to, 

7-907 
Pedigree   (see  Pedigree),  9-748 
Reputation  of,  8-947 

To    show    knowledge    of    disposi- 
tion, see  Knowledge. 
Shipping,  see  supra,  Carriage  of. 
Value  (see  Value),  13-522 
Comparison,   13-524 
Opinion,  13-55171 
Warranty,    breach    of     (see    War- 
ranty), 11-612 
ANIMUS  TESTANDI,  see  Wills. 
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ANNUAL  SETTLEMENTS,  see  Ex- 
ecutors   AND    Administrators; 
Guardian   and  Ward.     See  also 
Settlements. 
ANNUITIES,  see  Insurance;  Mor- 
TAUTY  Tables  ;  Value. 
Value  of,  annuity  tables,  13-509 
ANNULMENT  OF  MAREIAGE,  see 

Marriage. 
ANSWER,   see   Answers.     See   also 
Denial;  General  Denial;  General 
Issue;  Pleadings. 
Admissions   in,   1-445 

Contradictory  verbal  admissions, 

1-446 
Failure  to  deny,  1-399 
Verification    of    answer,    l-448n, 
449n 
As  demurrer,  l-402n 
As  evidence,  see  Admissions  ;  An- 
swers.    See  also  Fleadings. 
Admiralty,  1-230 
Attachment,    motion    to    dissolve, 

2-79/1 
Contempt  proceedings,  3-45271 
For  party  making  it,  1-424 
Party  called  to  account,  1-144 
Bill  of  discovery,  to,  4-715 

Effect,  4-721 
Injunction,  to  bill  of,  7-314 
On     information     and    belief,     see 

Denial;  Fleadings. 
Striking  out,  effect,  1-422 
Weight  as  evidence,  14-114?i 

Number  of  witnesses  required  to 
overcome,  14-106 
Withdrawal,  effect,  1-422 
ANSWER    IN    EQUITY,    see    An- 
swers. 
ANSWERS  —  Consult  analysis  of  tins 
article,   1-904.    See  Answer;  De- 
nial; Pleadings. 
By   witness,   see   Examination    op 
Witnesses;     Objections  ; 
Striking    Out    and    W  i  t  h- 
DRAWAL  OF  EVIDENCE.    See  also 
Questions;   and   infra,  Deposi- 
tions. 
Compelling,  see  Contempt;    Ex- 
amination  OF    Parties 
Before    Trial;    Witnesses. 
Explanation  by  witness,  see  Ex- 
amination OF  Witnesses. 
Incriminating,  see  Witnesses. 
Objections,  see  Objections. 
To   questions   as  extending  to 
answers,   9-98 
Eesponsiveness   (see  infra,  Strik- 
ing out),  4-677 


ANSWERS,  cont'd. 
By  witness,  cont'd. 
Responsiveness,  cont  'd. 

Remedy    for   irresponsiveness, 
9-36;   12-177,   192 
Striking  out,   see  Striking  Out 
AND    Withdrawal    of    Evi- 
dence. 
Responsive    but    incompetent 
answer,  9-40 
Depositions,  in,  see  Depositions. 
Evasiveness,  4-424 
Irresponsiveness,  4-527n 
Objections  for,  4-553 
Vagueness  and  generality,  4-526n, 
553 
To  interrogatories,  admiralty,  1-249 
As    admissions,    1-489 
Examination  before  trial,  5-364 
Confession   by  refusal  to   an- 
swer, 5-370 
Method     of     compelling,     an- 
swers, 5-367 
To    letters    (see    Whole    of    Utter- 
ance),  14-717 
ANTE  LITEM  MOTAM,  see  Decla- 
rations;  Hearsay;   Pedigree. 
ANTI-TRUST  LAWS,  see  Restraint 
OF  Trade. 
Forfeiture    of    license    under,    not 

criminal  proceeding,   14-646n 
Privilege    of    witnesses    under,    see 

Witnesses. 
Venue  of  prosecution  under,  13-929/1 
APPEAL,  see  Appeal  Bonds;   Rec- 
ords. 
Construction    given    testimony    in 
lower     court,     conclusiveness, 
14-220 
Contempt    proceedings,    3-465,    502 
Depositions  taken  below,  4-496 

Objections  to  below,  4-559 
Infamy,  effect  on,  3-206 
Judicial    notice    on,    see    Judicial 
Notice. 
Appeal  from  city  court,  7-1025 
Appeal    from    state    to    federal 

court,  5-812 
Of  records,  7-1008 
Trial  de  novo,  7-1025 
Objections  to   evidence  on,  9-50 
Probate  decree,  weight  of,  14-478 
Records     of    appellate     court,     see 

Records. 
Trial  de  novo,  see  supra,  Judicial 
notice. 
Depositions    taken   below,    4-496 
Inability  of  witness  to  attend, 
4-509n 
Evidence  on,  in  admiralty,  1-339 
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APPEAL,  cont'd. 
Trial  de  novo,  cont'd. 
Examination    of    parties   before 

trial,  5-341 
Intoxicating    liquors,    other    of- 
fenses, 7-766 
Privilege,  waiver  on  first  trial, 

3-898 
Record   below,  use  of,   10-762 
Will  contests,  see  Wills. 
Weight   of  evidence  given  at  trial, 
14-118«,  131,   142,  214 
APPEAL  BONDS  —  Consult  analysis 
of  this  article,  1-940.   See  Bonds. 
APPEARANCE,    see    Age;    Circum- 
stantial   Evidence  ;    Homicide  ; 
Identity;     Insanity;     Mental 
and  Physical  States. 
Before    acknowledging    oflScer,    see 

Acknowledgments. 
In  action,  authority  of  attorney  to 
enter,  2-139 
By  corporation  as  admission  of 

corporate  existence,  3-613 
Effect  on  jurisdiction,  7-788 
Parol  evidence  contradicting  rec- 
ord of,  10-951 
Of   deed,   as   evidence   of   genuine- 
ness, 4-208 
Of    injuries,    assault,    1-1012 
Of  witness,  credibility  (see  Weight 
AND     Effect    of     Evidence), 
3-763,  766 
Physical,    circumstantial    evidence 
of  guilt,  6-697 
Of  co-conspirator,  6-755 
Expert  and  opinion  evidence  as 
to,  5-674,  677 
Non-expert,  8-583 

As  to  injured  person,  7-397, 

8-587 
Health  or  sickness,  5-697 
Indicating  ability  or  capacity,  2- 
841 
Of  servant,  4-284/1 
Showing   mental   state,  6-625 
APPELLATE    COURT,    see    Appeal 
Bonds;    Judicial   Notice;    Rec- 
ords.    See  also  Appeal;  Courts. 
APPLIANCES,     see     Master     and 

Servant.     See  also  Machinery. 
APPLICATION,  see  Payment. 

For  insurance,  see  Insurance. 
APPOINTMENT,  see  Best  and  Sec- 
ondary Evidence  ;  Executors 
and  Administrators;  Guardian 
AND  Ward;  Judicial  Notice; 
Ofticers;  Principal  and  Agent; 
Bkceivers;  Records. 


APPRAISEMENT,     see     Executors 
AND  Administrators;   Guardian 
AND  Ward;  Value. 
As  evidence  of  value,  13-456,  515 

At  time  of  levy,  13-519 
By    revenue    officer,    impeachment 

of,  10-345 
Drainage     proceedings,     of     land 

benefited,    14-60 
Of  estate  assets,  5-443 

By     administrator,     as     evidence 
against  estate,  l-569;i 
Of  insured  property  under  terms  of 

policy,    7-562» 
Of    ward's    estate,    conclusiveness 
against  guardian,  6-331 
APPRAISERS,  effect  of  decision  of, 
allowance   to    surviving   spouse 
and  children,  5-399 
Probate  homestead,  6-529 
APPREHENSION,   see   Belief;    Di- 
rect Evidence;  Homicide;  Men- 
tal AND  Physical  States.     See 
also  Self-Defense ;  Threats. 
APPRENTICES  —  Consult      analysis 
of  this  article,  1-994.     See  Mas- 
ter AND  Servant. 
APPROPRIATION  OF  WATER  (see 
Waters     and     Watercourses), 
14-49 
APPROVAL,    see    Appeal    Bonds; 
Bonds;   Executors  and  Admin- 
istrators. 
ARBITRATION     AND    AWARD  — 
Consult   analysis    of    this   article, 
1-948 
As  evidence  against  surety,  10-71 
Award  as  evidence  of  stated  ac- 
count, 1-180 
Contract,   appointment   of   arbiter 

by,   3-284 
Corporation  agent,  presumption  of 

authority,    3-627 
Delivery  of  award,  4-245 
Discoverv,  effect  of  submission  on 

right  to,  4-696 
Insurance   loss,   mistake  or   fraud, 

7-579 
Objections    in    proceedings   before 

arbitrators,  9-135 
Offer  to  arbitrate  as  offer  of  com- 
promise, l-598?i 
Parol  eWdence,  see  Parol  Evidence. 
Pleading,   necessity   of,   13-797 
Swearing    of    witnesses,    presump- 
tion of,  14-611 
ARBITRATORS,  competency  as  wit* 
nesses,  3-217 
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ARCHITECTS    AND    ARCHITECT- 
URE,  see   Expert   and   Opinion 
Evidence.    See  also  Building  and 
Building  Contracts. 
Certificate    by   architect,    see   Con- 
clusive Evidence. 
ARGUMENT,  see  Trial. 
ARMY  AND  NAVY,  domicil  of  per- 
son serving  in,  4-850 
Habeas  corpus  by  alleged  deserter, 
6-351 
ARREST,  see  False  Imprisonment. 
See    also    Process;    Warrant    of 
Arrest. 
Admissions  under,  l-596?i 
Assault  during,  1-1016 
Confessions  under,  see  Confessions. 
Duress  by,  4-899 
Homicide,    during    attempt    to,    6- 

731,   735 
Privilege  of  witness  from,  2-127 
Resistance   to,   see   Homicide;    Ob- 
structing Justice. 
Witness,  to  insure  presence  before 
examining   magistrate,    14-536 
ARREST    OF   JUDGMENT,    motion 

in,    for    variance,    13-746 
ARSON  —  Consult    analysis    of    this 
article,  1-980.     See  Fires. 
Accidental  fire,  see  Accident. 
Character    and    reputation    of    ac- 
cused 3-22ft 
In   civil  action,  3-5?i 
Conceal'ng  evidence  by,  2-821 
Confession,  sufficiency  of  corrobo- 
ration of,  3-686 
Corpus  delicti,  3-91 
Other  offenses,  see  Similar  Trans- 
actions. 
Variance,  13-717 
ART,  state  of,  see  Judicial  Notice; 

Patents. 
ARTICLES   OF   INCORPORATION, 

see  Corporations. 
ASSAULT,   see   Assault   and    Bat- 
tery; Res  Gestae. 
By  carrier's  servants,  see  Carriers. 
Circumstantial  evidence,  3-llln 
Declarations,  as  res  gestae,  11-358 

Of  third  persons,  ll-338n 
Other  offenses  as  part  of  res  ges- 
tae, 11-402 
Reputation  of  accused,  3-22n 
With    intent    to    commit    sodomy, 

11-832 
With  intent  to  kill,  see  Homicide. 
Deadly     character     of     weapon 

must  appear,  6-655 
Opinion   as   to   probable   result, 
6-583 


ASSAULT,  cont'd. 

With  intent  to  kill,  cont'd. 

Other  offenses,  see  Intent;  Sim- 
ilar Transactions. 
Presumption,    of    intent,    7-586n, 
592 
Use  of  deadly  weapon,  6-582 
Res      gestae      declarations      (see 
Homicide;  Res  Gestae),  11- 
364,  392 
Specific  intent,  see  Intent. 
With  intent  to  rape,  see  Rape. 
With  intent  to  rob,  see  Robbery. 
ASSAULT   AND   BATTERY  — Co«- 
sult  analysis  of  this  article,  1-994. 
See   Assault. 
By  master  on  seaman,  11-757 
Character    of    accused,    see    Char- 
acter. 
In  civil  action,  3-5 
Of      complaining      witness,      see 
Character.     See   also   Com- 
plaining Witness. 
Exemplary  damages,  see  Damages. 
Excessive  nature  of  act,  4-33n 
Financial    status    of    defendant, 
4-28 
Fine,   mitigation   of,   pendency   of 

civil  action,  4-35 
General    denial,    evidence    under, 

13-784 
Judgment  in  criminal  case  as  evi- 
dence in  civil  action,  7-851 
Provocation,   mitigation   of   exem- 
plary damages,  4-34 
Res     gestae     declarations,     11-377, 
393?i 
Of  accused,  ll-306n 
Variance,  13-717 

Witnesses,    spouse    of    defendant, 
6-888 
ASSEMBLAGES,  see  Disturbing  of 

Public  Assemblages. 
ASSEMBLY,  see  Riot  and  Unlaw- 
ful Assembly. 
ASSENT  —  Consult   analysis   of   this 
article,  2-1.     See  Assignments; 
Contracts;  Mental  and  Phys- 
ical States.     See   also  Acquies- 
cence; Consent;  Mistake. 
Account  stated,  1-162 

Circumstances  admissible,   1-163 
Admissions,  1-164 
Assignment,  assent  of  creditors  to, 

2-32 
Conclusion   of  witness,  see  Conclu- 
sions. 
Another's     assent     to     contract, 
8-585n 
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ASSENT,  cont'd. 

Conclusion  of  witness,  cont'd. 
As  to  acts  indicating  dissent,  5- 
701 
Contract,     conditions     printed     or 
written  on  telegram,  12-466 
For  sale  of  land,  13-826 
Implied  (see  Acquiescence) ,  1-167 
From   failure  to   object,  1-168 
Rebuttal  of,   1-172,   175 
In  other  similar  cases,  6-335 
Legacy  or  devise,  5-451 
Levy  of  execution,  6-561 
Limitation  of  liability  by  carrier, 

2-866 
Mailing   of    (see    Mails   mid   Mail- 
ing), 13-836 
Negligent    act,    attempt    to    guard 

against  injury  from,  l-2i7n. 
Parent,   to    furnishing   child   neces- 
saries,  9-288,   305  _ 
Parol  evidence   of   waiver,   13-1027 
Partial    payment    as    evidence    of, 

1-177 
Principal    to    agent's    illegal    act, 
7-737 
Sales  of  liquor,.  7-775 
To  entry  on  land,  declarations  con- 
current with,  5-793 
To  rescission,  see  Rescission. 
Verdict,    competency    of    juror    to 

show  non-assent,  3-228 
Written,  insufficiently  executed,  aa 
evidence  of   actual  assent,  6- 
294 
ASSESSMENT,  see  Mines  and  Min- 
erals ;     Ownership  ;     Records  ; 
Special  Assessment;  Taxation; 
Title;  Value. 
As   evidence   of   value    (see    Taxa- 
tion; Value),  10-728;    13-521 
By  benefit  society,  see  Insurance. 
Drainage  proceedings,  14-59 
On  capital  stock,  see  Corporations. 
ASSESSOR'S  BOOKS,  see  Records. 

See  also  Assessment. 
ASSETS,  see  Executors  and  Admin- 
istrators; Guardian  and  Ward. 
Judgment  against  executor  as  evi- 
dence of,  5-455 
Of    ward's    estate,    presumptions 
and  burden  of  proof,  6-307 
Misappropriation    by    guardian, 

6-313 
Eeception  and  loss  by  guardian, 
6-330 
Proof  of,  in  actions  by  or  against 
representative  of  estate,  5-415 
In  action  on  bond,  of   adminis- 
trator or  executor,  5-456 
Of  guardian,  6-327 


ASSETS,  cont'd. 
Proof  of,  cont'd. 

On  application  for  letters  of  ad- 
ministration, 5-390 
ASSIGNATION,  see  Abduction.    Seo 

also  Prostitution. 
ASSIGNMENT  —  Consult  analysis  of 
of  this  article,  2-15.     See  Parol 
Evidence;      Written      Instru- 
ments. 
Admissions  of  assignor  against  as- 
signee  and  privies,  1-532 
Assent  in  writing,  parol  evidence 

of  waiver,   13-1027 
Authentication  of,  14-736,  760 
Bond,      presumption      of      before 

maturity,  2-572 
Certificate  for  witness  fees,  14-566 
Consideration    for,    parol    evidence, 

see   Consideration. 
Copyright,  3-566 

Date    of,    see    Written     Instru- 
ments.    See  also  Date. 
Declarations  accompanying,  11-411 
Entries  of,  5-269 

Execution  by  corporation,  presump- 
tion   from    seal    (see    Seals), 
3-628JI 
Indorsed  on  instrument,  14-736 
Judgment,  entry  in  record,  10-762 
Mortgages,  8-739 

Proof  of,  in  foreclosure  suit,  8- 
795 
Non  est   factum,   put   in  issue  by, 

4-59w 
Parol    Evidence,    see    Parol    Evi- 
dence;    and     supra,     Assent; 
Consideration, 
Patents,  certified  copies  of  record 

in  patent  office,  10-1009 
Public  land,  rights  in,  10-390,  395 

Land  certificate,  10-412 
Street  contractor's  claim,  11-908 
ASSIGNMENTS  FOR  THE  BENE- 
FIT OF  CREDITORS  —  Consult 
analysis  of  this  article,  2-28.     See 
Assignments;  Bankruptcy. 
Admissions   by  assignor,   l-506n 

Against  assignee,   1-537 
As  evidence  of  insolvency,  7-492 
Fraudulent  character,  see  Fraudu- 
lent Conveyances. 
Property  of   assignor,  commercial 
rating  as  evidence  of,  7-483 
ASSOCIATIONS,  see  Beneficlvl  As- 
sociations.   See  also  By-Laws. 
Claim  of  privilege  by,  14-665 
Records  of   (see  Parol  Evidence), 
14-709,  753 
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ASSUMPSIT  —  Consult  analysis  of 
this  article,  2-52.  See  Accounts, 
Accounting  and  Accounts 
Stated;  Debt;  Money  Counts; 
Value.  See  also  Quantum  Meruit. 
Actions  on  account,  1-151 
For   use   and   occupation   of  land, 

8-29 
General  issue,   evidence  under,   1- 
117;   13-764 
ASSUMPTION  OF  MOETGAGE 

DEBT,  see  Mortgages. 
ASSUMPTION  OF  EISK,  see  Mas- 
ter and  Servant. 
Capacity    to     appreciate    risk,    see 
Capacity. 
ATHEIST  —  Consult  analysis  of  this 
article,  2-64.    See  Oath;  Religious 
Belief. 
Voir  dire,  13-1005 
ATTACHMENT  —  Consult      analysis 
of   this   article,  2-70.     See   Con- 
tempt.    See  also  Return;  Writs. 
Affidavit,   for  release,   6-555ji 
Errors   in,    l-706n 
Sufficiency,  l-705n 
Supporting,  see  Affidavits. 
Bonds  on,  see  Bonds;  Parol  Evi- 
dence. 
Action  on,  statements  accompany- 
ing     suing      out      of      writ, 
ll-381n 
Confusion   of  goods  with  those  of 

attached  debtor,  3-364,  365/1 
Declarations  as  to  title  by  person 
in  possession,  against  attaching 
officer,  l-531?i 
Declarations  by  debtor,  against  at- 
taching creditor,  1-530 
In    favor    of    attaching   creditor, 
l-532?i 
Depositions      in      proceedings      of, 

4-315n,  327n 
Exemptions  from,  see  Homesteads 

and  Exemptions. 
Goods  in  transit,  11-557 
Judicial  notice  of  record  of  prin- 
cipal action,  7-1002 
Malicious  attachment,  see  Malicious 

Attachment. 
Of  witnesses  to  compel  attendance, 
2-116 
Before     commissioner     to     take 
depositions,    4-410 
Parol  evidence  of,  see  Records. 

When  proper,  2-296n 
Eeturn    on    vn-it    as    evidence,    see 
Certificates  ;    Eecords.      See 
also  Return. 
Statements   of   officer   as   part   of, 
Xl.SSOn,  818n 


ATTEMPTS,  see  Homicide.    See  also 
Assault. 
To   commit  burglary,  2-825 
ATTENDANCE  OF  WITNESSES  — 

Consult   analysis   of   this   article, 
2-97.    See  Witnesses. 
Arbitration   proceedings,   1-950 
Best   evidence  of,   10-833 
Board    of    equalization,    power    to 

compel,   12-265 
Compelling     by     attachment     and 
punishment   for    contempt,    3- 
478 
Compensation     of     witnesses,     see 

Witnesses. 
Coroner's    inquest,    3-569 
Depositions,   4-410 
Fees  for,  see  supra.  Compensation. 
Grand  jury,  6-245 
Habeas  corpus  to  secure,  see  Habeas 
Corpus. 
Persons     in     criminal     custody, 
1-951 
Interpreter,    right    to    compel    at- 
tendance of,  7-664 
Patent   proceedings,   9-604 
Preliminary      examination,      right 
of  accused  to  compulsory  pro- 
cess,   5-311 
Referee,  before,  11-5 
ATTESTATION,    see    Deeds;    Rec- 
ords;  Wills;   Written  Instru- 
ments. 
Recitals  in,  see  Delivery;  Wills; 
Written  Instruments. 
ATTESTED  COPY,  see  Copies  ;  Rec- 
ords. 
ATTESTING  WITNESSES,  see 
Wills  ;    Written    Instruments. 
ATTORNEY   AND    CLIENT  — Co?i- 
sult  analysis  of  this  article,  2-134. 
See  Privileged  Communications. 
See  also  Confidential  Relations. 
Admissions   by   attorney    (see    Ad- 
missions), 1-557 
In  open  court,  1-466 
Advice   of   counsel   as   complete   or 
partial  defense,  see  Contempt; 
Malicious  Prosecution.      See 
also  Advice  of  Attorney ;  Good 
Faith. 
Affidavit   of   attorney,   1-719 
Authority  of  attorney,  12-52 
Appearance  by,  parol  evidence, 
10-952 
Presumption,    7-860;    12-54 
At     taking     of     deposition, 
4-462n,  463n 
To    file    pleading,    presumption, 

vm 
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ATTORNEY  AND  CLIENT,  cont'd. 
Authority  of  attorney,  cont'd. 
"Waiver    of    client's    rights,    13- 
1028 
Of  appeal,  13-1021 
Consultation  between,  14-573 
Contempt,     advising     client's     re- 
fusal to  testify,  3-493 
Disbarment  proceedings,  degree  of 
proof,   2-760 
Depositions,  4-315n 
Eefusal  to  testify,  inference  from, 
14-645n 
Entries   in   regular   course   by   at- 
torney, 5-269 
Fees  of  attorney,  as  damages,  see 
Damages. 
Action     on     injunction     bond, 

7-367 

Malicious  prosecution,  8-427 

Eeplevin,  11-244 

Trover,  13-105 

As  witness,   14-546 

Divorce  suit,  4-781 

Admissibility  of   evidence  on 

application  for  temporary 

allowance,  4-786 

Provided  for  in  note,  relation  of 

evidence   to   pleading,  2-446 

Keasonable  amount,  how  shown, 

8-791;  13-571 

Judicial    Notice,    see   Judicial 

Notice. 
Necessity  of  evidence,  4-786; 
5-437 
Services  to  estate,  5-437 
Gifts  from  client,  presumption,  6- 

233 
Grand  jury,  presence  of  attorney, 

6-248 
Judicial  notice,  of  names  of,  7-1011 
Of  value  of  services,  see  Judicial 
Notice. 
Lien  of  attorney,  necessity  of  pro- 
ducing document  as  evidence, 
2-115;   14-638 
Objections  to  evidence  by  counsel, 
9-36 
Incriminating  testimony,   14-666 
Power   of   attorney,    see   Power   of 

Attorney. 
Privileged  communications  between, 
see    Privileged    Communica- 
tions. 
Production    of    client's    documents, 
compelling     (see    Witnesses), 
2-115;  4-812 
Injunction    to    prevent    disclos- 
ure,   10-337 
Eight  of  witness  to  aid  of  coun- 
sel, 3-493 


ATTORNEY  AND  CLIENT,  cont'd. 

Eight  of  witness  to  aid  of  counsel, 
cont'd. 
Claim    of   privilege    against   in- 
crimination, 14-667 
Sales  between,  11-546 
Service  on  attorney,  acceptance  of 
(see  supra,  Authority  of  attor- 
ney), 12-95 
Notice   to    produce   writings,    2- 

371 
Process,   exemption   from,   while 
attending  client's  business, 
2-129 
Services    of    attorney,    see    supra, 

Fees. 
Stipulations    by    attorney,    relief 

when  unauthorized,  12-111 
Undue    influence   between,   13-311, 

343 

Yalue  of  services,  see  Value.     See 

also  Services,  and  supra.  Fees. 

Witness,  attorney  as,  competency, 

3-237 

Credibility,  9-509;  14-157,  18471 

Exclusion     from     court     room 

with  witnesses,  14-595 
Fees,  14-546 
ATTOENEYS,    see    Attorney    and 

Client. 
ATTOENEY'S  FEES,  see  Attorney 

AND  Client;  Value. 
AUDITOE,  see  Eeferences. 
Accounting  before,   1-150 
View  by,  13-993 
AUTHENTICATION,    see    Ancient 
Documents;  Best  and  Second- 
art   Evidence;    Copies;    Deeds; 
Documentary    Evidence;    Lost 
Instruments;  Eecords;  Wills; 
Written  Instruments. 
AUTHENTICITY,    see   Forgery; 
Handwriting  ;    Eecords  ;    Writ- 
ten   Instruments.    See    also 
Genuineness. 
AUTHOEITY,  see  Attorney  and  Cli- 
ent;  Best  and  Secondary  Evi- 
dence; Officers;  Principal  ant> 
Agent;   Eecords.     See  also  Ap- 
pointment ;  Conclusions. 
AUTHOESHIP,  see  Copyright. 
AUTOPSY,  see  Expert  and  Opinion 
Evidence.       See     also     Chemical 
Analysis;  Post  Mortem  Examina- 
tion. 
AVEEAGE,    see    Admiralty;    Ships 
AND  Shipping.    See  also  Condition. 
AWAED,      see      Arbitration      and 
Award. 
Of    commissioners    in    eminent    do- 
main proceedings,  5-247 
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BADGE    OF    FEAUD,    see    Fraud; 
Fraudulent  Convetanges. 
Defined,  6-116 
BAGGAGE,  see  Carriers. 

Of    passenger    on    ship,   see   Ships 
AND  Shipping. 
BAGGAGE   CHECK,  assent  to  con- 
ditions on,  presumption  of,  2-12 
BAIL,  see  Bonds;  Recognizances. 
BAILIFF,    see   Officers.      See    also 
Sherijf. 
Misconduct     of,     competency     of 

juror  to  show,  3-230 
Presence   of  in  grand  jury  room, 
6-248 
BAILMENTS  —  Coiisult    analysis    of 
this  article,  2-175.    See  Carriers; 
Negligence  ;    Pledges  ;    Tender. 
See  also  InnTceepers. 
Assent  by  bailor,  presumption,  2-8 
Burden      of     proof,     shifting     of, 

2-809?i,   Slln 
Conversion  by  bailee,   13-79 
Distinguished  from  sale,  11-488 
Negligence    of    bailee,    see    Negli- 
gence. 
Declarations   of,   following  loss, 

11-376 
Presumption  from  failure  to  re- 
deliver,  2-810W,   811n 
Trover,  by  bailee,  13-69 
By  bailor,   13-70 
BALLOTS,  see  Elections. 

As  evidence  in  quo  warranto  pro- 
ceedings, 10-458 
Privil  ge  against  disclosure,  14-639 
BANK  BOOKS,  see  Books.     See  also 
Banks  and  Banlcing. 
Of  account,  2-679 
Pass-books    (see  Books),  2-680 
BANKRUPTCY  —  Consult      analysis 
of   this   article,   2-206.      See   In- 
solvency. 
Act,    provision    as    to    privilege    of 

witnesses,  effect,  14-683n 
Admissions    of    bankrupt,    against 

assignee,  1-537 
Best  evidence  of  adjudication,  10- 

815 
Certification   of   copies  of  proceed- 
ings, by  referee,  10-804«, 
Conveyance    to    preferred    creditor, 

setting   aside,    6-112)i 
Declarations    by    bankrupt    as    to 

title,    12-589 
Examination  of  bankrupt,  2-212 
Filing  voluntary  petition,  as  waiver 

of  privilege,  14-6747i 
New   promise    after    discharge,    8- 
958 


BANKRUPTCY,   cont'd.^ 
Presumptions,  jurisdiction  of  bank- 
ruptcy court,  9-941n 
Notice  to  creditors,  9-935 n 
Privileged  communications,  see 
Privileged     Communications. 
Between        commissioner        and 

bankrupt,   10-348 
Between    debtor    and    wife,    10- 
192,    202 
Privilege   of   witnesses,    14-644 
Bankrupt,      against      producing 
books  and  papers,  14-659 
Production  of  books  and  papers,  see 

Production  of  Documents. 
Proof    of,    under     general     denial, 
13-796 
Under   general   issue,   13-766 
Records  of   (see  Records),  10-1007 
As  evidence  of  insolvency,  6-301/1 
BANKS  AND  BANKING,  see  Bills 
AND  Notes;   Corporations;   Ju- 
dicial Notice. 
Admissions  of  bank  officer,  see  Ad- 
MissiONS;    Principal   and 
Agent. 
Bankers    as    experts    on    counter- 
feiting,  5-563 
Books  or  bank,  as  admissions,   1- 
395 
As  account  stated,   1-167 
As   books   of   account,   2-621 
Copies    of,    as    primary     evidence, 
2-689«.;  3-542 
Entries  in  regular  course,  5-267n, 
269 
Check,  see  ChecTc. 
Check-book,  see  ChecTc-BooTc. 
Customs  of,  see  Customs  and  Us- 
ages; Judicial  Notice. 
Declarations    of    bank    officers,    see 
Principal    and    Agent;    Res 
Gestae. 
Against    holder    of    note    depos- 
ited for  collection,  1-542 
Of    cashier,    3-647 
Deposit,  as  evidence  of  gift,  6-217 
Gift  of,  how  shown,  6-217 
Receiving       after       insolvency, 
fraudulent  intent  presumed, 
5-144 
Depositor's  book,  see  Books. 
Existence    of   bank,    see   Corpora- 
tions. 
National   bank,  organization  cer- 
tificate, 2-964ft;  10-1012 
On   prosecution  for   counterfeit- 
ing its  notes,   3-748 
Expert   testimony   as   to,   5-560 
Judicial    notice,    of    banking    cor- 
porations,   7-1028 
Of  methods   of,   7-936 
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BANKS  AND  BANKING,  cont'd. 
Privileged   communications   as  to, 

10-358 
Eecords  of  bank,  see  supra,  Books 
of  bank. 
BAPTISM,  see   Age;   Certificates; 
Entries  in  Regular  Course  op 
Business;  Records. 
BARRATRY,  burden  of  proof,  7-548» 
BASTARDY  —  Consult     analysis     of 
this   article,   2-237.     See   Legiti- 
macy; Seduction.    See  also  Fa- 
ternity. 
Character  of  prosecutrix.     See 
Chastity. 
Admissions   of  intercourse  with 
others,    3-40 
Corroboration   of   prosecutrix,   ne- 
cessity   and    sufficiency,    3-691 
Leading    questions    to    prosecutrix, 

4-669n 
Marriage,   proof   of,   8-442 
Privilege  of  accused  in,  14-645» 
Proof    beyond    reasonable    doubt, 

10-634 
Stipulations  for  use  of  former  tes- 
timony, 5-890 
BATTERY,  see   Assault  and  Bat- 
tery. 
BAWDY    HOUSE,    see    Disorderly 

House.     See  also  Prostitution. 
BEASTS,  see  Animals. 
BEATING,   see   Assault   and  Bat- 
tery.    See  also  Castigation. 
BEER,    see    Intoxicating    Liquors; 

Judicial  Notice. 
BEES,  see  Animals. 
BELIEF  —  Consult    analysis    of   this 
article,   2-258.     See    Conclusions; 
Impression;      Probable      Cause; 
Becollection;     Religious     Belief; 
Understanding. 
As  circumstantial  evidence   of  sui- 
cide, 7-560rt 
As    evidence    of    good    faith,    see 

Good  Faith. 
As      hearsay      (see      Conclusions), 

6-451;  8-496 
Defense  to  alleged  fraudulent  use 

of  mails,  9-147 
How  shown,  dee  Direct  Evidence; 
Mental  and  Physical  States. 
In  libel  or  slander,  of  hearers  or 

readers,  8-250 
In  misrepresentations,   see   Fraud; 
Mental  and  Physical  States. 
See  also  Mistake. 
Judicial  notice  of  common  belief, 
7-892 


BELIEF,  cont'd. 

Oi  testator,  as  evidence  of  capac- 
ity, 14-333,  335 
Of  witness,  see  Conclusions;  Mem- 
ory; Becollection. 
As  opinion,  2-261;  8-106n;  14-377 
As  to  handwriting,  6-368 
As  to  testamentary  capacity,  14- 

377 
Contents  of  lost  writing,  2-389 

Deed,  4-215 
Correctness  of  copy,  3-548 
Identity,  6-932 
Intent  of  another,  7-603 
To    abandon    homestead     (see 
Mental     and     Physical 
States),  6-541 
Loss   of  primary  evidence,  suf- 
ficiency,  2-331 
Sufficiency  as  proof,  14-97,  142 
Value,  as  to,  13-501 
Weight     of     testimony     lacking 

positive  assertion,  14-142 
When  admissible,  5-666 
BENCH    WARRANT,    see    Attend- 
ance OF  Witnesses;  Contempt. 
BENEFICIAL      ASSOCIATIONS  — 
Consult   analysis   of   this   article, 
2-266.     See  Insurance. 
Action    on    benefit    certificate,    pre- 
sumption as  to   damages,  4-4n 
By-laws,  printed  copies  of,  2-586 
Reports      of      defaulting      officer, 
against   sureties,    2-576 
BENEFICIARY,      see      Insurance; 
Trusts   and    Trustees;    Wills. 
Assent  of  to  benefit,  see  Assent; 
Deeds;    Wills.     See  also   .4c- 
ceptance. 
BENEFIT    SOCIETIES,    see    Bene- 
ficial Associations. 
BENEFITS,   see  Eminent  Domain; 

Special  Assessment;  Value. 
BEQUESTS,  see  Wills. 
BEST     AND     SECONDARY     EVI- 
DENCE—  Consult     analysis     of 
this  article,  2-271.     See  Copies; 
Lost     Instruments  ;     Records  ; 
Written    Instruments.     See 
also  Duplicates. 
Absence    of    entry    in    record,    see 

Records. 
Abstracts  of  title,   1-66 
Accord  and  satisfaction,  1-126 
Account  stated,  written  admission, 

1-165 
Acknowledgment,   1-186;   4-209 
Admissions,    1-600;    2-303 

As  to  contents  of  letter,  14-721 
Copy  admitted  to  be  correct,  3- 
542 
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BEST     AND      SECONDARY     EVI- 
DENCE, cont'd. 
Admissions,  cont'd. 
Of  loss  of  best  evidence,  2-328; 
8-348 
Advertisement    of   loss    of    instru- 
ment, how  shown,  8-349 
Agency,  see  Principal  and  Agent. 
Agent's  authority,  10-12 
Ancient  documents,  1-880 
Apprenticeship,  contract  of,  1-946 
Attorney's  authority,  2-148 
Award,  1-962 
Bill  of  lading,  1-295 
Bill    of    sale     (see    infra,    Sale), 

12-545 
Books  of  account,  2-687 

Ledger  as  secondary  evidence  of 

account,  2-624 
Eesult    of    examination    of,    see 
Voluminous  Papers. 
By-laws,  see  By-Laws. 
Certificates,  see  Certificates. 
As  secondary  evidence   (see  Eec- 
ORDS),  2-972 
Protest,  2-999 
Secondary  evidence  of,  2-972 
Circumstantial  evidence  as  second- 
ary evidence,  3-84;  4-212,  218 
Collateral    matters,    3-654;    4-834; 
10-830;    12-544,  546 
Other  actions  or  prosecutions,  6- 

718,  727 
Other  fraudulent  conveyances,  6- 

148 
Eules  of  employer,  8-541;  10-572 
Writings    part    of    premises    de- 
scribed, labels  on  liquor  ves- 
sels in  saloon,  7-731 
License    on    wall    of    saloon, 
7-730 
Conclusions  as  to  contents  of  writ- 
ing, see  Conclusions. 
Confessions,  written,  3-351 
Contracts,  3-526 
Carriage,  2-872 

Consideration    for    written    con- 
tract,  3-395 
In  action  to  enforce  lien,  8-558 
Made  by  agent,  limits  of  author- 
ity as  evidence  of  probable 
contents,  2-906/1 
Unsigned   memorandum   as   best 
evidence,  3-522 
Conveyances,    see   supra,    Collateral 

matters;  infra.  Deeds. 
Conviction  of  crime,  see  Conviction 
of  Crime. 
For   impeachment,  3-872;   7-217, 
221 
Copies,  see  Copies. 


BEST     AND     SECONDARY     EVI 
DENCE,  cont'd. 
Corporations,  see  Corporations. 
Acts  and  proceedings,  3-650 
Existence  of,  3-602 
Membership  in,  3-617 
Powers  of,  3-635 
Counterfeit,  3-749 
Counterparts,  see  infra,  Duplicates. 
Crime,    see    supra,    Conviction    of 

crime. 
Declarations  not  secondary,  4-77 
Deeds,  authority  to  execute,  recit- 
als of,  4-185 
Secondary  evidence,  nature  and 
sufficiency,  4-206 
Degrees  of  (see  Copies),  14-468 
Depositions,   copy,  4-535 
Destruction    of    best    evidence,    see 

infra.  Spoliation. 
Duplicates,   accounting  for,   2-318, 
385;   8-349 
As  primary  evidence,  2-283,  284; 

3-539 
Indenture  of   apprenticeship,   1- 

945 
Newspaper,  see  Newspapers. 

Containing  libel,  8-193 
Notarial  acts,  copies  of  as  dupli- 
cate originals,  10-929 
Protest,   3-540 
Patent  or  receipt  from  land  of- 
fice,  10-391 
Eetained    as    public    documents, 
10-745 
Dying     declarations,     written,     4- 

1010,  1012 
Elections,  best  evidence  of  result 
of,  5-46 
Local  option  election,  certificate 
of  result,  7-688 
Existence    and    not    contents    of 
writing,  1-603;  4-833;   10-829 
Letters,  2-739 

Non-existence     of     writing     (see 
Eecords;  and  infra,  Prelim- 
inary showing),  7-769 
Facts   independent   of   writing,    1- 

601 
Foreign  law,  see  Foreign   Laws; 

Statutes. 
Forged   writings,   5-854 
Former     adjudication,     see     Judg- 
ments ;  Eecords. 
Former  testimony,  see  FoEMER  Tes- 
timony ;  Eecords. 
Guardian   and   ward,   authority   to 
make  sale,   6-335 
Guardianship,   6-329 
Handwriting,   opinion   not   second- 
ary to  purported  author's  tes- 
timony,  6-366 
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BEST     AND     SECONDARY     EVI- 
DENCE, cont'd. 
HighTvay,  parol  evidence,  6-468 

Eecord,  6-466;  10-811 
Impeachment,  see  supra,  Conviction 
for  crime. 
Variant   statements   in   writing, 
7-131 
Cross-examination  as  to,   7-70 
In  admiralty,   1-287 
Independent  facts,  see  supra,  i'act8 

independent  of  writing. 
Infringement  of  copyright,  3-561 
Injunction,   in   suit   for,   7-360_ 
Insurance,     policy     of,    admissions, 
l-601n,  603n 
Proofs  of  loss  or  death,  7-577 
Intoxicating    liquors,    on    prosecu- 
tion for  illegal  sale,  7-730 
Druggist 's  record  of  liquor  sales, 
necessity    of    producing,    7- 
731 
Introductory   or   preliminary   mat- 
ters,   10-830 
Judgments,   see   Judgments;    Kec- 

ORDS. 

Judicial  records,  see  EecordS;   and 

infra,  Other  actions. 
Knowledge     acquired     outside     of 

writing,  10-835 
Knowledge   of  contents  of  writing, 

see  Knowledge;  Witnesses. 
Labels  on  liquor  vessels,  7-731 
Land    grants,    see   Public    Lands; 
Eecords. 
Duplicate  copy  of  record,  10-745 
Letter   (see  Copies),  14-721 
Libel    or    slander    (see    Libel   and 
Slander),   8-192 
Other   libels   showing   malice,   8- 
299 
License,  7-695 

By   federal   government   on   liq- 
uor,  7-730 
Loss     of     instrument,     how     shown 
(see   infra,    Preliminary    show- 
ing),  8-347;    14-466 
Lost  instruments,  8-343 
Marriage    (see  Marriage),  8-471 
Mining  rules  and  regulations,  8-592 
Mortality  tables,  7-427;   8-640 
Morterage   and  note,   8-787 
Municipal  corporations,  see  Munic- 
ipal Corporations. 
Mute  witness,  writing  by  not  su- 
perior to  testimony  through  in- 
terpreter, 7-662 
Naturalization,  3-154 
Notarial  acts,  see  supra,  Duplicates. 
Notice,  by  wife  to  liciuor  seller,  7- 
738 


BEST     AND     SECONDARY     EVI- 
DENCE, cont'd. 
Notice,  cont'd. 

Of  sale  under  power,  statutory 

affidavit,  8-781 
To  produce  documents,  4-810 

Proofs  of  loss  or  death,  7-577n. 

To   railroad  company,  of  injury 

to  animals,  10-531 

Objections  to  secondary  evidence, 

general,  right  to  sustain,  9-69 

Scope  of,  9-104 

Secondary      evidence      admitted 

without  objection,  9-118 
Sufficiency,  9-88 

Waiver  by  resort  to  similar  evi- 
dence, 3-185 
When  made,  9-51 
Official  capacity,  see  Officers. 
Other  actions  or  prosecutions  show- 
ing   motive    for    crime,    6-718, 
727 
Ownership  (see  Title),  9-265 
Pardon,- 3-210 
Partnership,  9-540,  565 
Patent  proceedings,  caveat,  9-607 
Payment,  see  Payment. 
Of  license  tax,  7-731 
Perjury,     testimony     constituting, 

9-757 
Photographic  copies,  6-438 
Preliminary  draft,  of  deed,  4-212 

Of  will,  14-469 
Preliminary    negotiations    as    sec- 
ondary evidence,  4-213;  8-357 
Preliminary    showing,    nature    and 
sufficiency    (see   supra.   Deeds; 
Lost   instruments),   10-845 
Of  loss,  see  supra.  Admissions. 
Hearsay     statements     of     cus- 
todian,  8-349 
Of    search,    nature    and    suffici- 
ency,  8-350 
Witnesses,  see  i7ifra,  Witnesses. 
Prescription  by  physician,  7-730 
Presumption,    as    to    possession   of 
writing,  4-210 
From    failure    to    produce    docu- 
ment after  notice,  9-962 
Private  writings,  see  Written  In- 
struments. 
Copy  of  record,  see  Copies;  Rec- 
ords. 
Privileged  state  documents,  second- 
ary evidence  of  contents    (see 
State  Secrets),  8-194 
Public    documents    (see    Eecobds), 

■  10-809 
Railway  ticket,  8-005,  906 
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BEST     AND     SECONDARY     EVI- 
DENCE,  C07lt'd. 

Eecords,  see  Kecokds. 

Of  private  writings,  see  Kecords. 
Private,    see    Written    Instru- 
ments. 
Corporation       (see      Corpora- 
tions), 3-650 
Of     assessment    by     insurance 

company,  7-531?i 
Parol  evidence  aiding  or  vary- 
ing, see  Parol  Evidence. 
Rescission,     agreement     to     rescind 

contract   of  sale,   11-620 
Eules  of  employer  governing  em- 
ployment,   8-541;    10-572 
Sale,   11-510 

Bill  of,   13-71 
Seaman's     contract     of     employ- 
ment,  1-292;    11-752 
Service    of    process    (see    Beturn), 

11-739 
Shipping    articles,    see    supra,    Sea- 
man's contract. 
Similar     transactions,     see     supra, 

Collateral  matters. 
Special     assessment     proceedings, 

11-887 
Specific    performance,    in    suit    for, 

11-929 
Spoliation  of   evidence,  effect    (see 
Presumptions  ;      Spoliation)  , 
2-740;      4-224;      9-962,      977; 
11-961 
Stipulation,  best  evidence  of, 
2-281n,  293n 
For  use  of  secondary  evidence, 
3-194 
Copy,   genuineness   of   original 
not   admitted   by,    3-192n; 
4-21111 
Secondary  evidence  of  lost  stipu- 
lation, 12-87n 
Sufficiency,  see  supra,  Deeds;  Lost 
instrument;     Eecord;     and    in- 
fra. Wills. 
Telegrams,   3-541;    14-721 
Tenancy,   8-38,  50 
Title,  12-543 

Voluminous   papers   or   records,   see 
Voluminous  Papers. 
Tax  books,    12-386 
Voters,  who  are  qualified,  7-690 
Water,  excessive  use  of,  14-54n. 
Wills  (see  Wills),  14-463 

Sufficiency,  3-728 
Witnesses,       competency       against 
representative  of  deceased  or 
incompetent     person,     prelim- 
inary proof,  12-728 


BEST     AND     SECONDARY     EVI- 
DENCE,  C07lt'd. 
Witnesses,  cont'd. 
Knowledge    and   recollection,    see 
Witnesses.     See    also    Con- 
clusions. 
Lost  deed,  4-215,  216n 
Record,  see  Records. 
BETTING,  see  Gaming. 
BEYOND    REASONABLE    DOUBT, 
see  Burden  of  Proof;   Reason- 
able  Doubt;    Weight   and   Ef- 
fect OF  Evidence.     See  also  De- 
gree of  Proof. 
BIAS  —  Consult  analysis  of  this  arti- 
cle, 2-392.     See  Credibility;  Im- 
peachment op  Witnesses. 
Effect  on  memory,   14-185 
Judicial  notice   as  to  existence  of, 
against   corporations,   7-909n 
In  favor  ot  Civil  War  veterans, 
7-909n 
Of  interpreter,  see  Interpreter. 
Of  juror,   13-1013 

Declarations  showing,  3-234 
Incompetency  of  juror  to  show, 
to   impeach,   3-229 
Of  witnesses,  see  Parties  and  Per- 
sons    Interested     as     Wit- 
nesses. 
Cross-examination,    to    show,    3- 
849;   5-630 
Conclusiveness  of  answers,  3- 

879 
Leading    questions,    3-815 
Experts,    5-643 

Cross-examination    to    test,    5- 

630 
Effect   on   competency,   6-403 
BIBLE,  see  Family  Bible. 

As  book  of  account,  5-256n 
BIGAMY  —  Consult   analysis  of   this 
article,  2-416.     See  Marriage. 
Conflicting  presumptions  as  to  mar- 
riage, 9-892n 
Husband  and  wife  as  witnesses,  6- 

859,  888  _   ; 

Presumption     of     criminal     intent 
from   second   marriage,    7-590n 
BILLIARDS,  burden  of  proving  par- 
ents'     non-consent      to      minor's 
playing,  6-197 
BILL  IN  EQUITY,  see  Pleadings. 
As  admission,  1-443 
As  evidence,  1-910 
BILL    OF    DISCOVERY,    see    An- 
swers;     Discovery.     See      also 
Interrogatories. 
BILL    OF    EXCEPTIONS,     as     ad- 
mission,  1-475 
As  evidence  of  former  testimony, 
5-952 
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BILL  OF  EXCEPTIONS,  cont'd. 
As  part  of  record,  10-762 
For  failure  to  place  witnesses  un- 
der the  rule,  allowance  of,  14- 
592n 
BILL   OF   LADING,    see   Carriers; 
Parol     Evidence;     Ships     and 
Shipping  ;       Written      Instru- 
ments. 
Abbreviations   in,   see   Parol   Evi- 
dence. 
As  evidence,  14-709  ' 
Delivery,  of,  2-869 
In   admiralty,    1-293 
Inadmissible  for  carrier,  2-871 
Ownership,    9-264 
Quantity    of    goods    shipped,    2- 
904 
As  part  of  res  gestae  of  sale,  11- 

414 
As  receipt,   1-320;   11-758 
Assent    to    conditions,    presumption 

(see  Assent),  2-9 
Best   and    secondary    evidence,    1- 

295 
Blanks  in,  filling,  see  Blanks. 
For  water  carriage,   1-293;    11-758 
Indorsement  and  transfer,  1-294 
Legal  effect  of,  1-293 
Parol    evidence,    1-313,    316,    317, 
318;    2-873;    11-758 
BILL  OF  PARCELS,  see  Parol  Evi- 

DENCE. 

BILL    OF    SALE,    see    Parol    Evi- 
dence; Sales;  Written  Instru- 
ments. 
Best  evidence,  as,  (see  infra,  Own- 
ership), 13-71 
Consideration    for,   see   Considera- 
tion. 
Of  ship,  see  Ships  and  Shipping. 
Ownership,    as    best    evidence    of, 
12-545 
Subsequently   executed,    2-294» 
Of  animals,   1-891 
Parol    evidence,    see    Parol    Evi- 
dence. 
Showing    to    be    mortgage,    see 
Mortgages. 
Part  of  res  gestae  of  sale,  11-414 
BILLS  AND   N  O  T  E  S  —  Co7isM?f 
analysis    of    this    article,    2-423. 
See  NoN   Est  Factum;   Usury. 
See    also    Banks    and    Banking; 
Check. 
Abbreviations  in,   parol   evidence, 

1-29 
Alteration   of,   see   Alteration  of 

Instruments. 
As    assignment   of    fund,    2-20,   22 


BILLS  AND  NOTES,  cont'd. 
As  evidence  of  loan,  8-619 
Due-bill,    8-619 
L  O.  U.,  8-C19 
As     evidence     of     settlement,     see 
Compromise  and  Settlement. 
As  stated  account,   1-178 
Books  of  account  as  evidence  of, 

2-659 
Check,  see  Check. 

Consideration,    see    Consideration. 
Gambling  debt,  6-185 
Presumption   as  to,  3-371 
Conversion   of,   damages,   13-102 
Declarations    of    indorser,    against 

indorsee,    1-532 
Duress,   effect,   4-896 
General    denial,    proof    under,    13- 

784 
Identity  of  names  on,  presumption 

(see  Identity),  6-916n 
Indorsement,   as  evidence  of   pay- 
ment,   9-707,    725 
As  guaranty,  6-274,  285 
In  federal  courts,  3-197n 
Judgment    notes,    as    wills,    14-254 
New  promise  to  pay,  8-957 
Notice    of    dishonor    and    protest, 
2-992 
Presumption     of     receipt     from 
mailing,   9-899 
Of    corporations,    presumption    as 

to  validity,  3-633 
Ownership,   presumption   from   pos- 
session, see  Ownership. 
Partnership,   authority   of   partner 

to    execute,    9-555,   556 
Payment  by  (see  Payment),  9-701, 
735 
In  action  for  money  paid,  8-625 
Taking     note     for     antecedent 
debt,   9-707 
Protest,  see  Certificates. 

Duplicate    made    from    notary's 
book,   3-540 
Secondary    evidence    of,    see    Best 
AND      Secondary      Evidence; 
Lost  Instruments. 
Stamp  on,  see  Stamp  Acts. 
Value  of,   13-526 

Presumption,    13-426 
Variance,    13-682 

From    description    in    mortgage, 
8-789 
Waiver    of    vendor's   lien    by    ac- 
ceptance  of,    13-875 
BILLS    OF    PARTICULARS  —  Cort- 
sult  analysis  of  this  article,  2-421 
As   admission,    1-490 
Evidence  as  to  matters  not  included 
in      (see     infra,      Objections; 
Variance   from),   13-758 
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BILLS   OF   PARTICULARS,   cont'd. 
Examination    before    trial    to    fa- 
cilitate  preparation    of,   5-346 
In    actions   on   account,    1-155;    2- 
618 
Explanation  of,  l-155n 
Objections,    bee  luse    of    insuffici- 
ency of,  9-82 
To  evidence  of  facts  not  shown 

by,  time  for,  9-47n 
When   made,   1-155 
Variance  from,  13-630n,  656 
BILL    TO    PERPETUATE    TESTI- 
MONY, see  Depositions. 
BIRTH,   see    Age;    Bastardy;    Cer- 
tificates;   Entries  in  Regular 
Course    of    Business;     Legiti- 
macy; Pedigree. 
Place  of,  see  Citizens  and  Aliens. 
Parol  evidence   affecting,   10-981 
Records  of,  see  Records.     See  also 
Family  Bihle. 
BLACKLIST,   see  Bias  ;  Conspiracy  ; 

Master  and  Servant. 
BLACKMAIL,  see  Extortion. 
BLANKS,  as  copies,  3-547n. 

As     secondary     evidence     of     deed, 

4-223n 
Filling,  see  Alteration  of  Instru- 
ments. 
In   bill   of   lading,   2-875n 
In  wills,  14-267 

Presumption  as  to  time  of,  com- 
mission   to    take    deposition, 
4-355H 
In  wills,   as   evidence  of  incomple- 
tion,   14-251 
BLIND  PERSONS,  testamentary  ca- 
pacity,  14-267 
Witness,  identifying  signature,   14- 
425?i 
BLOCKADE,   presumption   as   to,   1- 

253 
BLOOD,    see    Bloodstains;    Expert 

and  Opinion  Evidence. 
BLOODHOUNDS,   trailing   with,   see 

Dogs. 
BLOODSTAINS  —  Consult      analysis 
of  this  article,  2-544 
Circumstantial   evidence,   3-136 
In  homicide  case,  6-692 

Clothing  in  possession  of  ac- 
cused, 6-671 
Removal  of,  6-695 
Expert  and    opinion   evidence    (see 
Expert     and     Opinion     Evi- 
dence), 5-561 
BOARDS,  see  Commissioners. 

Authority,  burden   of  proof   as  to 

rightful   exercise,   9-199 
Equalization,     proceedings     before, 
see  Taxation. 


BOARDS,  cont'd. 
Findings,     conclusiveness     of,     see 

Conclusive  Evidence. 
Health,  records  of,  see  Records. 

Reports  by,  10-742n 
Joint    action    of,    presumption,    9- 

954 
Meetings,   presumption,  as  to  rcg- 

iilarity,   9-953 
Of  local  improvements,  see  Special 

Assessment. 
Records  of,  see  Records. 
As  best  evidence,  10-811 
Parol  evidence,  affecting,  10-993 
Rules  and  regulations,  judicial  no- 
tice of,   7-991 
Supervisors,  competency  to  testify 
in    quasi-judicial    proceedings 
before  themselves,  3-216n 
Power  to  compel  attendance  and 
testimony    of    witnesses,    3- 
481 
Contempt    for    refusal    to    an- 
swer,  3-499 
Records  of,  see  Records. 

In  highway  proceedings,  collat- 
eral attack  on,   6-468» 
To  license  sale  of  liquor,  proceed- 
ings before,  7-691 
BONA     FIDE     PURCHASER,     see 
Bills  and  Notes;  Fraud;  Men- 
tal    and     Physical     States; 
Vendor     and     Purchaser.     See 
also  Good  Faith. 
Bills   and  notes,   2-517 

Consideration,  where  fraud  in  in- 
ception of  note,  9-259^rt 
Bond,   2-572 

Burden     of     proving     good     faith, 
2-522,  6-14 
Purchase  of  land,  see  ijifra,  Of 
land. 
Declarations  of  vendor,  1-532 
Fraudulent     conveyance,     grantee 

in,    6-111,    116 
Goods  in  transit,   11-559 
Mortgaged   chattel,   burden   of 
proof,  8-680n 
Subsequent  mortgagee,  8-674 
Of  land,   13-896 
Plea  of,  necessity,  13-797 
Reformation    as     against,     burden 
and  degree  of  proof,  11-62 
Presumption  in  action  for,  11-89 
BONA  FIDES,  see  Bona  Fide  Pur- 
chaser; Good  Faith. 
BONDS  —  Consult    analysis    of    this 
article,      2-552.     See     Appeal 
Bonds;   Non  Est  Factum;   Pa- 
rol   Evidence;     Principal    and 
Surety  ;      Recognizances  ;     Re- 
plevin; Scire  Facias. 
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BONDS,  cont'd. 

Acceptance  of,  see  Acceptance. 
Admissions  by  principal,  1-588 
Alteration      in,      materiality      of 
1-78171,  797n,  79Sn 
Necessity     of     explaining     inter- 
lineation, 2-574*1 
Attachment,   for   release   of,   2-81 
Authentication,    bonds    on    file    in 
federal    treasury    department, 
10-1009,   1011 
Forthcoming  bond,  10-801n 
Coupons,  see  Coupons.  _  ' 

Effect  of   detaching,   on  admissi- 
bility of  bond,  14-7037'- 
Delivery,  see  Delivery. 
Executor  or  administrator,  actions 

on,  5-456 
Guardian,  actions  on,  6-327 
Injunction,  action  on,  7-362 
Legality  of  issue,  burden  of  proof, 

2-793n 
Licensed    liquor     dealers,     actions 

on,    7-694 
Of  officers,  9-187 

Actions  on,  admissibility  of  ev- 
idence,  9-211 
Presumptions     and     burden     of 

proof,   9-204 
Tax  officers,  12-380 
Ownership    of,    possession    as    evi- 
dence  (see  Ownership),  9-260 
Parol    evidence,    conditions,    2-455« 
Delivery     in     escrow     (see     De- 
livery), 2-479n 
Peace,  see  Surety  of  Peace. 
Presumption   of   sealing   and   deliv- 
ery   from    proof    of    signature, 
4-59n 
Eeplevin,    action    on,    11-247 
Trustee's,  action  on,   13-170 
Value,   bonds   of   private   corpora- 
tion,   13-529 
Foreign  bonds,   13-526 
Presumption,   13-426 
Variance,   13-698 
BOOK    ACCOUNT,    see    Accounts, 
Accounting    and    Accounts 
Stated. 
BOOK  DEBT,  action  on,  1-151 
BOOKKEEPER,  see  Accountants. 
BOOKKEEPING,  see  Accounts,  Ac- 
counting AND  Accounts  Stated; 
Expert  and  Opinion   Evidence. 
BOOKS  —  Consult    analysis    of    this 
article,     2-582.     See     Almanac; 
Best  and  Secondary  Evidence; 
Books  of  Account;  Entries  in 
Regular   Course  of  Business; 
Records. 
Advancements,   entries  in   as  evi- 
dence of,  4-604 


BOOKS,  cont'd. 

Age,  proof  by  entries  in  (see  Age), 

1-733 
Association,    of,    see    Records; 

Written  Instruments. 
Bank,  of,  see  Banks  and  BanMng. 
Bank  deposit  books,  2-680 

As  books  of  account,  2-651,  680 
As  entries  in  regular  course,  5- 

270 
Of  state  treasurer  as  public  rec- 
ord, 10-731n 
Parol    evidence,   9-415 
"Weight  as  evidence,  4-840n. 
Bible,  see  Bible. 

Corporation,      see      Corporations; 
and  infra,  Production  of. 
As  records,  see  Corporations. 
Authenticity,   4-831n;    14-735 
Competency  of,  3-655 
Copies  of,  3-542,  651 
Impression  book,  l-553n 
Minutes,  see  Corporations. 
Delivery  book,   of   carrier,  see  De- 
livery. 
Of  cargo,  1-301 
Dictionaries,     see     infra,     Judicial 

knowledge. 
Directory,  see  Directories. 
Encyclopedias,    see    Encyclopedias; 
and  infra.  Judicial  knowledge. 
Examination   of   experts,    use    in, 
medical   expert,   5-629 
On    cross-examination,    5-635 
Examination,  of,   result,  see  infra. 

Voluminous  books. 
Explanation  of  entries,  1-332 
Foreign   law,   see  Foreign   Laws; 
Statutes. 
Text   books   as    evidence   of,   5- 
832 
History,    competency    during     au- 
thor's  life,   2-300 
Refreshing  judicial  knowledge  by 
(see    Judicial    Notice), 
7-922 
Church  history,   7-923n 
Impeachment    of    by    party    pro- 
ducing,   2-685;    9-569 
Inspection   of,   see  Inspection,   and 

infra.   Production. 
Insurer's,     cancellation     of    policy, 
7-532n 
Customary    practice    of    insurers, 
7-539ft 
Judicial      knowledge,      of      facts 
shown     by     dictionaries     and 
encyclop    lias,   7-893 
Refreshing    with,    see    Judicial 
Notice. 
Lead  pencil  memoranda  in,  10-750 
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BOOKS,  cont'd. 

Letter-books,      see      Letter-Books; 

Letter-Press  Copies. 
Log-book   of   ship,    see    Ships   and 
Shipping.     See  also  Log-Boole. 
Medical,    reading    from,     on    issue 
of  testator's   sanity,   14-362 
.  Mining  rules,  8-593 
Minutes,  see  Minutes. 
Mortality  tables,  8-639,  641 

Judicial     notice,     see     Judicial 
Notice. 
Municipal    ordinances,    8-818,    821, 
824 
Necessity   of   corporate   seal,   8- 
824 
Notary    public,    see    Eecords.     See 

also  Notary  Public. 
Of   deceased   trustee,   against   bene- 
ficiary, 1-566?!- 
Of  incompetent   witness,   12-950 
Of     principal     in     action     against 

surety,   2-575,  581 
Of  public  ofiicer,  state  of  his  ac- 
counts, 9-214,  215 
Proceedings     for     recovery     of, 
9-201 
Pamphlets,     see    Printed    Publica- 
tions. 
Partnership,    9-566 
Pass-book,  see  supra,  Bank  deposit 

books. 
Private   records,    see    E  e  c  o  R  d  s  ; 

Written  Instruments. 
Privileged   character   of,   see   Priv- 
ileged  Communications  ;    and 
infra,  Production  of. 
Account   books,    10-104n,    268 
Production      of,      see      Inspection; 
Production  of  Documents. 
Before  master,  effect  of  refusal, 

l-142n 
Books  of  account,  2-681 
By  alleged  violator  of  anti-trust 

law,  11-442 
In   federal  courts,   2-122 
Necessity  of  in  actions  of  book 

debt,  1-152 
Presumption     from     failure     to 

produce,  9-960  . 
Privilege      against      (see      Wit- 
nesses), 10-355 
Subpoena  duces  tecum,  2-112 
Eecords,    see    Eecords  ;     Written 

Instruments. 
Eeports,  see  Eeports. 
Secondary  evidence  of,  inconveni- 
ence   as    excuse    for    non-pro- 
duction, 3-543 
Eecords,  see  Eecords. 
Stock-broker's,     inspection,     li-645 
Stub-book  as  public  record,  10-724 


BOOKS,  cont'd. 

Taking  to  jury  room,  5-464 

Unincorporated  society,  of,  see 
Eecords  ;  Written  Instru- 
ments. 

Voluminous  books,  result  of  exam- 
ination, see  Best  and  Second- 
ary Evidence.     See  also  Volu- 
minous  Papers. 
BOOKS  OF  ACCOUNT  —  Consult 
analysis    of    this    article,    2-595. 
See  Accounts,  Accounting  and 
Accounts  Stated;   Books;   En- 
tries   IN    Eegular    Course    of 
Business. 

Actions  on,  1-151 

As  admissions,  1-395 
Bank   books,   1-395 
By   party    producing,    1-146 
Of  value,  13-586 

As  declarations  against  interest, 
1-574 

As  public  records,  10-730 

Attorney's  books,  2-156 

Authentication,  by  party  in  action 
against  representative  of  de- 
cedent,   12-1000 

Business  capacity  shown  by,  14- 
301 

Copies  of,  3-542 

Credit,   to  whom  given,   12-9 

Distinguished  from  entries  in  reg- 
ular course,  5-255 

Expert  testimony  as  to  result  of 
examination  of,  see  Best  and 
Secondary  Evidence;  Expert 
AND  Opinion  Evidence. 

Failure  to  properly  keep,  see 
Spoliation. 

Federal  treasury  department,  10- 
1011 

Fraudulent  conveyance,  of  parties 
to,   6-98 

Impeachment  of,  see  Books. 

In  actions  by  or  against  executor 
or  administrator  (see  Trans- 
Actions  With  Deceased  Per- 
sons), 5-412 

Loan  and  collection  register,  8-621 

Loan,  to  show,  8-621 

Objections  to,  sufiiciency,  9-87 
Where  admissible  in  part,  9-128 

Of  guardian  with  ward,  6-332 

Of  lien   claimant,   8-568,   570 

Of  principal  against  surety,  10- 
59,  61 

Of  selectmen  of  town,  8-821 

Opinion  based  upon  examination 
of,  see  Expert  and  Opinion 
Evidence. 

Parol  evidence,  ex]")laining  entries 
(see    Parol    Evidence),    9-391 
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BOOKS  OF  ACCOUNT,  cont'd. 

Partnership,  9-56G 

Against   partners,  9-559 
Proof  of  by  entries,  9-546 
Payment,    as    evidence    of,    2-645; 
8-508 
Non-payment,  2-660;    9-726n 
Of  note,  2-514 
Physician 's,  to  show  that   he  treated 
testator      for     brain      disease, 
14-345n 
Privileged  communications,  10-268 

Physicians'  books,  10-104n 
Production  of,  see  Books.    See  also 

Production  of  Documents. 
Statute   of   limitations,   tolling  by 
entries   in   books    of   creditor, 
8-332 
BOTTOMRY,  see  Admiralty;  Ships 

AND  Shipping. 
BOUNDARIES  —  Consult  analysis  of 
this    article,    2-693.     See    Fences. 
Ambiguity,   explaining    (see   Parol 

Evidence),  l-836/i 
Ancient  documents  as  evidence  of, 
1-886 
Maps,  8-436 
Declarations  as  to,  l-575r!,;  4-78 
Accompanying    marking    or    re- 
moval, 11-388 
Ancient   boundaries,   2-722 
Depositions   as,   4-506 
Interest  of  declarant,  4-84 
Matters  provable  by,  4-74 
Time   and  place  of,  4-73 
Election  precinct,   of,  5-79 
Judicial  notice,  character  of  stream 
forming,  7-912n 
Political  divisions  of  state,  7-971 
State    and    national    boundaries, 
7-966 
Marks,  opinion  as  to  age  of,  5-67871 
Mining  claim,  see  Mines  and  Min- 
erals. 
Mistake  as  to,  not  adverse  claim, 

1-695 
Oral  testimony,  12-544 
Parol  evidence  of,  9-400,  447 
Reputation  as  to  location  of,  l-683w 
BOYCOTT,   conspiracy,   acts  of  con- 
spirator,  3-420 
Circumstantial  evidence,   3-120w 
Current    report    as    to    conspiracy, 
3-411 
BRAKEMAN,  see  Railroads. 
BRANDS,  see  Maries  and  Brands. 
BREACH  OF  CONTRACT,  see  Con- 
tracts ;   Damages. 
BREACH  OF  PEACE,  see  Affray; 
Assault     and     Battery;     Riot 
and       Unlawful       Assembly  ; 
Surety  of  Peace. 


BREACH    OF    PROMISE  —  Consul 
analysis    of    this    article,    2-732. 
See  Seduction. 
Corroboration  of  plaintiff,  material 
evidence,  what  is,  8-550h 
Necessity    and    suflBciency    of,    3- 
718 
Exemplary  damages,  see  Damages. 
Financial    status    of    defendant, 
4-28 
Physical   examination  of  plaintiff, 
9-816 
BREAKING  AND  ENTERING,  see 

Burglary. 
BRIBERY  —  Consult  analysis  of  this 
article,  2-759 
Accomplices,    person    bribed,    3-693 
Circumstantial   evidence,   3-101 
Conspiracy  to  solicit  bribes,  3-120ji, 

408ji 
Corpus  delicti,  proof  of    (see  Cor- 
pus Delicti),  3-91/i 
Corroboration,  see  Corroboration. 
Of  jurors,   as   an  admission,   1-364 
Of  voter,  5-83,  113 
Of  witness,  9-143 

Impeaching   witness   by   his   de- 
nial  of,   7-166-182 
BRIDGES,  see  Highways. 

Capacity   of,   2-853n,   854n;    5-562n 
Causing  flowage,  presumption  as  to 

skilful  construction,  14-37m 
Construction  of  others,  to  show  skill 

in,   14-39?i 
Expert  and  opinion  evidence  as  to, 
5-652 
Condition  of,  5-679?i,  6-48871,  489 
Safety,  5-595,  681 
Obstruction    of    navigation,    legis- 
lative  sanction,    14-29 
Presumptions,  14-28 
BROKERS,   see  Gaming;    Principal 
AND  Agent. 
Account  books  of,  2-641 
As  experts,  5-563 
Customary  commission,  13-586 
Previous  commission,  13-588 
BUGGERY,  see  Sodomy. 
BUILDING  AND  BUILDING  CON- 
TRACTS, see  Contracts;  Parol 
Evidence. 
Architect,   certificate   of,   see  infra, 
Certificates. 
Declarations    of,    against    owner, 

l-539n 
Judgment  of  as  conclusive  evi- 
dence, 3-284 
By   contract,  3-284 
Certificates,  as  to  progress  of  work, 
see  Conclusive  Evidence. 
Of   architect.   2-963/) 
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BUILDING  AND  BUILDING  CON- 
TRACTS,  cont'd. 
Damages,  labor  and  material  nec- 
essary to  complete,  4-30 
Expert  and  opinion  evidence  as  to, 
5-559 
Carpenter  as  expert  on  masonry, 

5-538 
Masonry,  5-573 
Methods   of  building,   1-213 
Resisting  capacity,  2-852,  85371 
Strength  of  wood,  5-538?i 
Workmanship     in     construction, 
5-533 
Negligence,  customary  methods  (see 
Negligence),  1-213 
BURDEN  OF  EVIDENCE,  meaning 
of,  2-777 
Distinguished      from     burden      of 
proof,   8-865 
BUKDEN    OF    PROOF  —  Consult 
analysis  of  this  article,  2-773.   See 
Reasonable    Doubt.      See    also 
Degree    of    Proof;    Weight    and 
Sufficiency. 
Confession  and  avoidance,  plea  of, 

l-152?i 
Decisive  of  case  where  evidence  is 

balanced,  14-78?i 
Distinguished  from  burden  of  evi- 
dence, 8-865 
Effect  of  pleadings  on,  2-794 
Knowledge  of  fraud,  6-16 
Negligence,  10-536?t 

Contributory  negligence,  8-862 
Of  bailee,  2-190 
Payment,   6-701 
Exceptions    in   statute,   exemption 
law,   6-557 
Statutory   crime,   2-805 
Adulteration,   1-621 
Practicing  medicine,   9-822 
Selling      intoxicating      liquor, 
7-727 
Pacts     best     known     to     adverse 

party,    12-412;     14-33 
Pleadings,  effect  of,  see  supra,  Ef- 
fect of  pleadings  on. 
Presumptions,    effect    of,    see    Pre- 

■     SUMPTIONS. 

Relation   to,  9-889 
Referee 's   report,   effect   of   where 
made    prima    facie    evidence, 
11-30 
Right  to  open  and  close,  effect  of, 

6-9 
Shifting  of,  4-145?i 

By  admissions  in   answer,  2-830 
In  homicide  case,  6-594 
Presumptions,  by,  see  Presump- 
tions. 


BURGLARY  —  Consult    analysis     of 
this  article,  2-813. 
Complaint   of  to   oflBcer    (see   Com- 
plaints), ll-394?i 
Confession   of,   sufficiency   of  cor- 
roboration, 3-686 
Other  crimes,  see  Similar  Trans- 
actions. 
Ownership    presumed    from    posses- 
sion  (see  Ownership),  9-261n 
Res  gestae   of    (see  Res   Gestae), 
ll-304n 
Other  offenses,  11-402 
Variance,    13-718 
BURNING,   see  Arson;   Insurance. 

See  also  Fires. 
BURNT    RECORDS,   see   Abstract's 
of  Title. 
Evidence    of,    10-856 
BURYING  GROUND,  see  Cemeteries. 
BUSINESS  ABILITY,  see  Capacity; 
Wills. 
As    evidence   of   testamentary   ca- 
pacity,  14-296 
BUSINESS    METHODS,     see    Cus- 
toms    and     Usages;     Judicial 
Notice;   Similar  Transactions. 
See  also  Habits. 
Privilege  from  disclosure,  14-633 
BY-LAWS,  see  Corporations. 
Adoption  must  be  shown,  14-734 
Judicial  notice  of  corporation  by- 
laws,   3-636;    7-1026 
Of     lodge     or     beneficial     society, 

printed  copies,  2-586 
Of  state  hospital,  lO-809/i 
BYSTANDERS,  see  Res  Gestae. 
CALENDAR,  see  Almanac;  Judicial 

Notice. 
CALLS  OF  GRANT,  see  Boundaries  ; 

Vendor  and  Purchaser. 
CANALS,    see    Admiralty;    Waters 
and  Watercourses. 
Collision  on,  1-261 
Eminent     domain,     seepage     and 
leakage    as    element    of    dam- 
age, 5-228 
CANCELLATION,  see  Cancellation 
OF  Instruments;  Fraud. 
Of  entry  of  piiblic  land,  10-399 
Of  insurance  contract,  7-516 
Of   patent,   9-649 
Of  will,  14-445 
Parol   evidence,   9-370 
CANCELLATION       OF      INSTRU- 
MENTS —  Consult     analysis     of 
this  article,  2-828.     See   Fraud; 
Rescission. 
Mortgage,  proof  of  execution  and 
delivery,    8-725 
CANVASS,  see  Elections. 
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CAPACITY  —  Consult  analysis  of  this 
article,  2-838.     See   Demonstra- 
tive    EviDKNCE;     Mental    and 
Physical  States. 
As  circumstantial  evidence  of  act. 
see  Circumstantial  Evidence. 
See    also    Financial    Condition 
and  Standing. 
Bridge,  see  Bridges. 
Business,    as    evidence    of    testa- 
mentary  capacity,   14-300 
Childbearing,    for,    see    infra,    Pre- 
sumptions. 
Contractual    capacity    (see    Insan- 
ity;   Mental    and    Physical 
States;    Undue    Influence), 
11-494 
Burden  of  proof,  2-799 
Certificate    of    acknowledgment 

as  evidence,   1-189 
Declarations  of  grantor,  l-522n 
Infancy,  see  infra,  Infants. 
Lack  of,  parol  evidence,  9-342 
Presumption    and    burden    of 
proof   as  to,   1-732;    7-262 
Presumption  of  sanity,  7-461 
Sale  of  land,  13-828 
Crime,   to   commit,   see   Insanity; 
Intoxication;    and   infra.   In- 
fants. 
Mental     weakness,     burden     of 
proof,  6-599 
Dam,    see    Waters    and    Water- 
courses. 
Deeds,    parties   to,    4-156 
Deponent,   to    attend   and   testify, 

4-518 
Ditch    (see    Waters    and    Water- 
courses), 14-52,  53 
Earning  capacity,  persons,  13-599, 
604 
Action    for   personal   injuries, 

7-407 
As  evidence  of  value  of  life, 

13-605 
Defendant  in  breach  of  prom- 
ise suit,  2-751 
Husband  or  wife,  see  infra,  Hus- 
band and  wife. 
In  other  pursuits,  11-779 
Intoxication,  effect,  8-947n 
Moral  character,  2-845 
Property,  4-26 
Stocks,   13-528 
Waterworks,   13-502 
Exhibition    to    show    (see    Demon- 
strative    Evidence;     Experi- 
ments), 4-277 
Of  person  (see  Physical  Exam- 
ination), 9-790 
Experiment    to    test,    see    Experi- 
MKNTS,  and  infra,  Witness. 


CAPACITY,  cont'd. 

Expert    and    opinion    evidence,    see 

Expert  and  Opinion  Evidence. 

Ability    to    work    with    artificial 

limb,  5-536n 
Capacity  of  employes  (see  infra, 

Servants),  5-597 
Capacity    of    infant    (see    infra, 

Infants),  7-268 
Capacity  of  land,  see  Agriculture. 
Capacity     of     watercourses,     see 
Waters  and  Watercourses. 
Non-expert  testimony,   8-584 
Resisting    capacity    or    strength, 
see    Building    and    Building 
Contracts. 
Strength  of  wood,  5-538n 
Fellow-servant,     see     Master     and 

Servant,  and  infra,  Servant. 
Forgery,   of   alleged   forger   to   ef- 
fect, 5-857;  6-363 
Fraud,   of  parties  to,  6-42 
Husband    and    wife,    for    self-sup- 
port, 4-785 
To  pay  alimony,  4-785,  787 
Infants,  7-263 

Contributory    negligence    by,    see 

Negligence. 
To   appreciate    danger,   8-946 
Eisks  of  employment  (see  Mas- 
ter   and    Servant;    Neg- 
ligence), 8-523 
To  commit  crime,  2-840?i;  7-263 
Opinion,  5-675 
Eape,  see  Rape. 
To   contract,   7-262,   263;    11-496 
To  sue,  see  Abatement. 
To     testify     (see     Witnesses), 
7-271 
Irrigating  ditch,  see  Waters   and 

Watercourses. 
Knowledge    of    own,    presumption, 

6-65?i 
Land,  see  Agriculture. 
Machinery,  see  Machinery. 
Marriage,  see  Marriage. 

Annulment     for    incapacity,    see 

Marriage. 
Presumption  of,  8-455 
Presumptions    as    to    physical    and 
mental    capacity    (see    Insan- 
ity;   Mental    and    Physical 
States),  9-894 
For  procreation,  1-627;  9-894 
Productive    capacity    of    land,    see 

Agricidtiire. 
Rape,  see  Rape. 
Servant,  see  Master  and  Servant, 

and  supra,  Infants. 
Sewers,  opinion  evidence,  2-850 
Non-experts,  5-70671 
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CAPACITY,  cont'd. 

Sexual     intercourse,     see     Experi- 
ments ;    Physical    Examina- 
tion; Eape. 
Incapacity  for,  4-763n 
Presumption,  9-894 
Similar     transactions     as     evidence 

of,    11-779,    810 
Skill,  see  SJcill. 
Stream,  for  navigation,  see  "Waters 

AND  Watercourses. 
Testamentary,  see  Wills. 

Age  as  affecting,  14-244,  287 
Tests    of,    see    Experiments;    and 

infra,  Witness. 
To  consent,  see  Assent.     See  also 

Consent. 
To  inflict  injury  on,  see  Eminent 
Domain;  Experiments;  Rail- 
roads. 
Nuisance,  9-14 
To  sue,  see  Abatement. 
Witness,  test  of,  to  estimate  time, 
5-481 
To  identify,  6-931 
To  judge  age,  1-738 
To     testify,     se      Competency; 
Depositions;  Former  Testi- 
mony;  Witnesses. 
CAPITAL  STOCK,  see  Corporations. 
CAPEICIOUSNESS,  of  jury,  in  ren- 
dering verdict,  14-94 
CAPTAIN,  see  Admiralty.    See  also 

Master. 
CARDS,  see  Gaming. 
CARE,    see    Bailments;     Carriers; 
Master    and    Servant;     Negu- 
gence;  Presumptions, 
CARGO,  see  Admiralty;  Ships  and 

Shipping. 
CARLISLE  TABLES,  see  Mortality 

Tables. 
CARNAL  KNOWLEDGE,  see  Adul- 
tery; Incest;  Rape;  Seduction; 
Sodomy.     See  also  Sexual  Inter- 
course. 
CARRIERS  —  Consult     analysis     of 
this    article,    2-860.      See    Rail- 
roads;  Street  Railroads.      See 
also    Bill    of    Lading;    Sleeping 
Cars;  Stoppage  in  Transit. 
Admissions,    see   Admissions;    and 

infra.  Ticket  agent. 
As  ordinary  bailee,  2-181 
As   warehouseman,   2-180 
Baggage    cheek,    assent    to    condi- 
tions on,  2-12 
Baggage,  delivery,  burden  of  proof, 
4-245n 


CARRIERS,  cont'd. 

BaggagQ,  delivery,  cont'd. 

Damages  for  failure  of,  expend- 
iture for  wearing  apparel, 
4-30n 
Presumption,  4-259 
Connecting  carrier,  see  Connecting 

Carriers. 
Declarations,  of  servant,  see  Admis- 
sions; Railroads  ;  Res 
Gestae. 
As  to  lost  goods,  ll-428fl. 
Of   third    persons    showing    pas- 
senger's   reason    for    jump- 
ing,   8-582 
Freight       rates,       reasonableness, 

opinion,   13-593 
Judicial  notice,  see  Judicial  Notice. 
That  railroad  is  common  carrier, 
3-632n;  7-941 
Knowledge  of  customs  of,  8-10 
Limitation  of  liability,  see  Limita- 
tion of  Liability. 
Liquors,  prosecution  of,  for  carry- 
ing,  7-739 
Negligence,  see  Negligence. 

Presumption  from  injury  to  pas- 
senger,  8-869;    12-121 
Of  animals,  see  Animals. 
Parol    evidence    affecting    contracts 
of    carriage,    see    Parol    Evi- 
dence. 
Passenger  tickets,  9-423 
Passengers,   12-121 
Ejection  of,  12-149 

Animus  or  good  faith  of  serv- 
ant, 4-33?i 
Damages,  4-18n 
Declarations   of   servants,    11- 

437 
Prosecution  of  conductor  for, 
1-1017 
Injury    from    jumping,    declara- 
tions of  others  as  cause,  8- 
582 
Records  of,   as  entries   in  regular 

course,  5-271 
Res   ipsa  loquitur,    application   of 

maxim  to,   8-879 
Ships    as,    see   Admiralty;    Ships 

and  Shipping. 
Ticket  agent,  admissions  of,  l-555n 

Record  of  sales,  5-277 
Trespassers,   ejection,   12-149 
Value  of  lost  goods,  at  what  time 
fixed,  13-566 
What  market  controls,  13-570 
CARRYING   CAPACITY,   2-850 
CASE    AGREED,    see   Agreed   Case; 
Agreed  Statement  of  Facts;  Case 
Stated. 
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CAbE    8TATED,    nature   and    effect 
(see  Agreed  Case;  Agreed  State- 
ment of  Facts),  1-474;  12-87 
CA8H  BOOKS,  as  books  of  account 
(see   Books   of    Account;    En- 
tries   IN    Regular    Course    op 
Business),  2-624n 
CASTIGATION,    plea    of    moderate, 
1-999 
As    defense    to    prosecution    for 
assault,  1-1017 
CATTLE,  see  Animals. 
Injuries  to,  see  Railroads. 

During  shipment,  see  Animals.  ' 
CATTLE  GUARDS,  see  Expert  and 

Opinion  Evidence;  Railroads. 
CAUSA  MORTIS,  see  Gifts. 
CAUSE  —  Consult    analysis    of    tins 
article,    2-945.      See    Abortion; 
Experiments.    See  also  Probable 
Cause;  Proximate  Cause. 
Accident,  see  Accident. 
Conclusions,    see    Conclusions;    and 

infra,  Lack  of. 
Death,    see    Coroner's    Inquest; 
Corpus  Delicti;   Expert  and 
Opinion  Evidence;   Homicide. 
See    also   Poisons   and   Poison- 
ing; Suicide. 
Accidental,  see  Accident. 
Certificate  of,  see  Certificates; 

Records. 
Chemical   analysis,   see   Chemical 

Analysis. 
Circumstantial  evidence,  7-560 
Condition  of  body  and  clothes, 
6-607 
Demonstrative  evidence,  6-673 
Experiments,  sufficiency  of  blow, 
5-484n 
To  show  poison  as  cause,  5-494 
With  powder  stains,  5-492 
Expert  testimony  as  to,  5-575 

Opinion,  6-682,  684 
Homicide   prosecution,   6-682 

Burden  of  proof,  6-595 
Insured,   7-559,   560 
Nature    of    wound    and   manner 

of   infliction,  6-682 
Post   mortem,    see   Post    Mortem 

Examination. 
Previous   physical   condition,   6- 

686 
Privileged    communication,     10- 

122 
Suicide,  see  Suicide. 
Weight  and  sufficiency  of  proof 
of,  6-687 


CAUSE,    cont'd. 

Declarations    of    third    persons    as 
cause    of   mental   condition    of 
another,   see   Homicide;    Men- 
tal   and    Physical    States. 
See  also  Threats. 
As  to  cause  of  their  acts,  9-20; 
11-391 
Result    of    defamatory    state- 
ment, 8-256 
Disease,   see  Expert  and  Opinion 
Evidence;  Mental  and  Phys- 
ical States. 
Diversion  of  stream,  14-31n 
Expert    and    opinion    evidence,    see 
Expert  and  Opinion  Evidence. 
See  also  Death;  and  swpra,  Ex- 
pert testimony. 
Fire,  see  Fires. 
Flowage  of  land,  14-39 
Injuries   to   person,    see   Carriers; 
Expert     and     Opinion     Evi- 
dence;  Injuries  to  Person; 
Mental  and  Physical  States  ; 
Negligence. 
Declarations   as   evidence  of,   see 
Mental    and    Physical 
States;  Res  Gestae. 
Lack  of,  conclusion  of  dying  dec- 
larant, 4-999 
Loss    of    insured    property,    7-545, 

559 
Loss  or  injury  by  carrier,  2-879 
Mental  and  physical  condition,  see 
Mental  and  Physical  States. 
Nuisance,  9-12 
Pollution   of   stream,    14-35 
Presumptions,  see  Accident.  _ 
Similar    transactions    as    evidence 

of,   11-819 
Suicide,    expert    testimony    as    to, 
14-364 
CAUSE  OF  ACTION,  default  as  ad- 
mission ot,  1-496 
Presumed  on  collateral  attack  on 
judgment,    1-499 
CAUTION,    see    Confessions;    For- 
mer    Testimony;      Witnesses. 
See  also  Trial. 
To    witness    against    incriminating 
testimony,  14-663 
CAVEAT,  see  Patents. 
CEMETERIES,  dedication  to  public, 
4-131 
Enjoining  location  of  as  nuisance, 
9-23tt 
CENSUS,  see  Judicial  Notice  ;  Rec- 
ords. 
Records,  as  best  evidence,  10-810 

Certified  copy,  10-867n 
Reports,  as  evidence  of  age,  \-lAi 
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CENSUS,  cont'd. 
Eeports,  cont'd. 
As    evidence    of    residence,    see 

Residence. 
Judicial  notice,  7-986 

Population    as    shown    by,    7- 
922,  986 
CERTIFICATES  —  Consult     analysis 
of  this  article,  2-959.    See  Depo- 
sitions ;  Records.  See  also  Jurat. 
Acknowledgment,  see  Acknoavledg- 

MEXTS. 

Admissibility  in  general,  14-709 

Analysis,  as  evidence  of  adultera- 
tion, 1-616 

As  best  evidence  of  fact  certified, 
2-290 

As  to  special  assessment  proceed- 
ings, 11-882 

Authenticating  city  records,  clerk, 
8-823 
Printed  certificate,  8-825 

Authenticating  copy  by,  see  Records. 
Completeness  of  copy  shown  by, 
10-789,  902 

Authentication    of    documents    in 
extradition  proceedings,  5-729 

Baptism,  to  prove  age,  1-733 

Birth,  see  infra,  Physician. 

Bond,  approval  and  filing,  7-695 

By  architect,  see  Conclusive  Evi- 
dence. 

Capital    stock    of    corporation,    see 
infra.  Stock. 
Of  commissioners  to  receive  sub- 
scriptions to,  3-623 

Clerk  of  court,  to  witness,  as  evi- 
dence of  fees  due,  14-564 

Completion    of    work,    street    im- 
provements, 11-883 

Conclusiveness   of,   see  Conclusive 

E\aDENCE. 
Confirming  Spanish  grant,  10-427 
Consul  or  diplomatic  officer,  1-286; 
5-729 
Authenticating    foreign    r  cord, 

10-1039,   1042 
Foreign  law,  as  proof  of,  1-231 
Copy,  as  to,  see  supra,  Authenticat- 
ing copy  by. 
Custodian   of   document  in  public 
office,  10-804 
As  to  loss  of  records,  10-848 
Date  of,  presumptions,  1-192 
Death,  see  infra,  Physician. 
Deposit,  parol  evidence,  9-424 
Deputy  officer,  see  Officers. 
Discharge    in    bankruptcy,    2-232; 
10-816n 


CERTIFICATES,  cont'd. 

Election,  as  evidence  of  official  ca- 
pacity, 9-183 
Effect  in  contested  election,  5- 
124 
Enrollment  of  pauper,  9-689 
Enrollment  of  ship,  see  Ships  and 

Shipping. 
Foreclosure  of  mortgage  by  entry, 

8-773 
Foreign  governor,  as  to  condemned 

vessel,    1-313 
Incorporation,  see  Corporations. 
Certified  copy,  3-589«,  595n 
Foreign  corporation,  10-1035n 
To  show  corporate  existence,  3- 
606 
Land  office,  10-378 

As  to  residence,  10-419 
By  officers  of  state  land  depart- 
ment, 10-411 
Conclusiveness,  10-999 
Receiver,  in  ejectment,  5-16 
Marriage,  see  Marriage. 

Recitals  in,  to  prove  age,  1-733 
Membership    in    beneficial    associ- 
ation, 2-269 
Minister,  as  to  marriage  record  of 

church,  3-782^1 
Municipal   ordinance,   passage   of, 

8-823 
Naturalization,  as  evidence  of  citi- 
zenship, 3-154n,  155 
Notaiy,     see     Acknoavledgments. 

See  also  Notary  Public. 
Official  capacity,  as  CAddence  of  (see 

Records),  1-203 
Official  stenographer,   to  notes-  of 
former  testimony,  5-950;  7-141 
Of  third  person  appointed  by  con- 
tract, see  Conclusive  Evidence. 
Parol    CAidence,    see    Acknowledg- 
ments; Parol  Evidence. 
Part   of   proofs   of   loss   or   death, 

7-575 
Physician,  as  to  births  and  deaths 
10-733 
As  to  injuries,  7-403 
Cause  of  death,  certificate  filed 

in  public  records,  10-103 
Effect,  14-361?i 

Examining    physician    on    appli- 
cation for  insurance,  7-528 
Of  insured,  7-557n 
Postmaster-general  as  to  shortage 

of  postmaster,  10-73 
Protest,  see  Protest. 
Publication,    of    local    option    law, 
7-687n,   688 
Of  ordinance,  8-831 
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CERTIFICATES,  cont'd. 
Recordation,  of,   10-747 
As  evidence,   of  time  of  record- 
ing, 8-672 
Of    record    in    wrong    county, 
l-861?i 
Conclusiveness,  8-671 
Indorsed  on  mortgage,  8-671,  790 
To  show  age  of  document,  l-861n 
Records,    as    to    contents    of    (see 
supra,  Minister),  10-393,  807 
As  to  loss  of,  10-848 
Redemption,  from  foreclosure  sale, 
8-797 
From  tax  sale,  12-367 
Registry,  of  copyright,  3-552 

Of  trade-mark,   12-634 
Res  gestae,  as  part  of,  11-416 
Return,  of,  see  Beturn. 
Seals,  see  Records;  Seals. 
Service,  see  Beturn. 

Of  notice  to  take  deposition,  4- 
404 
Stock,    see    Corporations;    Parol. 
Evidence. 
Conclusiveness,    3-614 
Subscribing    witness,    as    evidence 
on  appeal,  14-477 
CERTIORARI,   to   review   contempt 

proceedings,  3-504 
CESTUI   QUI    TRUST,   see   Trusts 

AND  Trustees. 
CHALLENGE,   to   jurors,  2-393 
CHAMPERTY       AND       MAINTE- 
NANCE, parol  evidence  to  show 
champertous     consideration     for 
contract,  3-399 
Proof  of  under  general  denial,  13- 
797 
CHANCERY,  see  Equity. 
CHANCE  VERDICT,  see  Affidavits  ; 
New    Trial.      See    also    Jurors; 

CHANGE  OF  VENUE,  see  Removal 

OF  Causes;  Venue. 
CHANGES  IN  WRITINGS,  see  Al- 
teration OF  Instruments. 
CHARACTER  —  Consult   analysis   of 
this  article,  3-1.      See  Character 
and  Beputation. 
CHARACTER  AND  REPUTATION, 
see   Character;    Chastity;    Im- 
peachment  OF   Witnesses  ; 
Knowledge.    See  also  Beputation. 
Absent  witness  whose  former  tes- 
timony  is   offered,   5-962 
Accomplice,  see  Accomplices, 
Accused,  bastardy,  2-251 
Bribery,  2-768 

Counterfeiting,    as    defense    to, 
3-750 


CHARACTER  AND  REPUTATION, 
cont 'd. 
Accused,  cont'd. 

Criminal  libel,  8-281 
Disbarment  proceedings,  respond- 
ent in,  2-13771 
False  pretenses,  5-753 
Homicide  case,  6-656 
Incest,  7-255 

Inference    from    failure    of    ac- 
cused to  prove,  9-965 
In  mitigation  of  punishment  for 

homicide,   6-800 
Receiving  stolen  goods,  10-675 
Robbery,  11-475,  478 
Sodomy,  11-832 

To  impeach  him    (see  Impeach- 
ment OF  Witnesses),  9-768 
Adultery,  see  Adultery  ;  Chastity  ; 

and  infra,  Divorce. 
Affidavits,  evidence  given  by,  weight, 

14-116W 
Animals,   see   Animals.      See   also 

Beputation. 
Assault  and  battery,  of  parties  to, 
1-998 
Accused,    1-1012 

In  his  own  behalf,  1-1019 
Assaulted  female,  1-1012 
Quarrelsomeness      of      assaulted 
person,   1-1014 
Attack  on,  what  constitutes,  8-276 
Where  fraud  is  charged,  J-527?i 
Where    injury    to    reputation    is 
alleged,  8-418 
Bailee,  in  action  by  bailor,  2-199 
Breach  of  promise,  plaintiff  in,  2- 

747 
Chastity,  see  Chastity. 
Conspirator,  3-5}i 
Contributory  negligence,  see  mfra, 

For  carefulness. 
Credibility   of   witness,   effect   on, 
14-165 
Sustaining  by,  see  Impeachment 
OF  Witnesses. 
Criminal    conversation,   of   parties 

to  action  of,  3-795 
Cross-examination  as  to   (see  infra, 

Witnesses),  3-854;  7-200 
Custody   of   child,   of   parties  seek- 
ing, 4-788;    9-272,  274 
Damage  to,   extent  of,  newspaper 

articles,  8-422,  427 
Deceased,    in    action    under    civil 
damage    acts,    7-705 
In   homicide    case,    6-659,   770 
As  provocation,   6-743 
Disorderly  house,  of  inmates  and 
frequenters,  4-727 
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CHAEACTER  AND  EEPUTATION, 
cont'd. 
Disorderly  house,  cont'd. 
Of  keeper  of,  4-728 
Owner's    and   frequenters'    rep- 
utation as  gamblers,  6-198 
Distinction   between   character   and 
reputation,  1-43 Ji;  3-3 
In  case  of  chastity,  3-56?i 
Divorce    suit,    defendant    and    co- 
respondent. 4-760 
Of  parties  to,  cruelty,  4-770 
Custody  of  children,  see  supra. 
Custody  of  child. 
Dying  declarant,  4-1015 
Earning  capacity,  morality  as  evi- 
dence of,  2-845 
For    carefulness    and    competency, 
on    question    of    negligence, 
8-943 
Contributory     negligence,     8- 
943;   10-485 
For  chastity,  see  Chastity. 
For    gambling,    common    gambler, 
6-194 
Of    party    to    alleged    gambling 
contract,  6-186 
For  industry,  in  action  for  person- 
al injury,  13-603 
In    action    for    wrongful    death, 
13-605 
For   intoxication,    as    evidence    of 

negligence,  8-947 
Former  convictions,   2-768 
Fornication,  of  female,  5-970 
For  sobriety,  injured  person,  10-485ft 
Fraud,  in  action  for,  6-49 

In  obtaining  will,   14-431 
Fraudulent  conveyance,  vendee,  6- 
144 
Vendor,  6-146 
Habits,  see  Habits. 
Impeaching    witness    by,    see    IM- " 

PEACHMENT  OF  WITNESSES. 

Injured  person,  see  supra,  Deceased; 
For  carefulness;  For  industry; 
infra,  Personal  injuries. 

Intoxicating  liquors,  seller's  pru- 
dence in  business,  7-744 

Juryman  as  witness  to,  3-218n. 

Knowledge  of,  see  Knowledge; 
Negligence. 

Knowledge  shown  by  reputation, 
see  'Reputation. 

Larceny,  disposition  to  steal,  8-145 
Eebuttal  of  possession  of  stolen 
goods  by,  8-118 

Legatee,  as  evidence  of  testator's 
capacity,  14-321 

Libel  and  slander,  of  parties  to, 
8-270 


CHAEACTEE  AND  EEPUTATION, 

cont 'd. 
Libel   and   slander,   of   parties   to, 
cont 'd. 
Effect  of  defamatory  publica- 
tion on,  8-250 
Professional    standing    and   rep- 
utation of  person  defamed, 
8-253 
Eumors   and  reports,   8-284 
To  prove  truth  of,  8-230 
Particular  instances,  8-229 
Malicious  prosecution,  plaintiff  in, 

8-398,  400,  407 
Mitigation  of  damages,  4-34 
Bad  reputation,  8-428 
In  action  for  indecent  assaults 
and  solicitations,  1-1001 
Negligence,  bearing  on,  see  supra, 

For  carefulness. 
Objections,    waiver    of    right    to 
make  by  resort  to  similar  evi- 
dence, 3-185 
Of   mother,   to  negative   presump-^ 

tion   of   legitimacy,   8-170 
Of    party    keeping    books    of    ac- 
count, 2-686 
Parent,  see  supra,  Custody  of  child, 
an  action  for  earnings  of  child, 
9  296 
Particeps    criminis,    in    adultery, 

1-629;   4-760 
Particular  instances  of  misconduct, 
8-229,    278;    13-239 
Affecting    credibility,    cross-ex- 
amination as  to,  3-760,  868 
Personal  injuries,  of  parties  to  ac- 
tion for   (see  supra.  For  care- 
fulness; For  industry),  7-442; 
Injured   person,   7-415 
Presumptions  as  to,  9-927 

Continuance  of,  9-916 
Professional    standing,   see   Attor- 
ney AND  Client;  Physicians 
AND     Surgeons;     and     supra, 
Libel  and  slander. 
Prosecuting  witness,  see  Chastity. 
Bastardy  proceedings,  complain- 
ant in,  2-247 
How  shown,  3-35,  37 
Incest,  7-254 

Limited  to  time  of  offense,  2-28 
Eape,  10-586,  602 
Eeputation,  see  Reputation. 

Verdict  of  jury  as  evidence  of, 
l-964?i 
Seduction,  see  Chastity. 

Of  family  of    seduced    woman, 

11-695 
Of  female  seduced,  11-677 

In    criminal    prosecution,    11- 
701 
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Cheinical  Analysis. 


CHAEACTER  AND  EEPUTATION, 
cont  'd.. 
Servantj    as    evidence    of    compe- 
tency ,  8-538 
Who  ej  3cts  passenger,  12-153 
Subscribe  ig   witness,   deceased,   to 

impel  ich,    14-794 
Testamentary  capacity  shown  by, 

14-292 
Third  pel  sons,  companions  of  de- 
ceane  i   in   homicide,  6-779 
Persons   threatening    violence    to 
ace  ised     as    explanation    of 
flight,  3-144?i 
Eelatjvds  of  plaintiff  in  breach 

of  promise,  2-757 
Seller  vt  stolen  goods,  to  show 
good  faith  of  purchaser,  10- 
675 
Unchastity,  see  Chastity. 
Undue  influence,  of  person  charged 
witli,  13-239 
Specilie  acts,  13-239 
Verdict  as  evidence  of,  l-964n 
Witnesses,  cross-examination  of  (see 
supra,    Cros  s-examination) , 
3-861;   6-657 
Impeachment    of,    see    Impeach- 
ment OF  Witnesses. 
Limiting  number  of,  3-931 
Not    placed   under   the   rule,    14- 

5fl6 
Eedireet  examination  of,  6-658 
CHARGE,     upon     real     estate      (see 

Wills),   14-483 
CHART,  see  Maps. 
CHARTER,  see  Corporations;  Judi- 
cial Notice;  Municipal  Corpo- 
rations. 
CHARTER  PARTY,  see  Admiralty. 
Construction  of  by  usage,  1-296 
Parol    evidence,    1-313,    315n,    316, 
317,  318;    11-750 
CHASTISEMENT,    see    Castigation. 
CHASTITY  —  Consult     analysis     of 
this    article,    3-54.     See    Abduc- 
tion ;     Presumptions  ;     Similar 
Transactions.     See    also    Char- 
acter and  Beputation ;  Sexual  In- 
tercourse. 
Abducted    female,   see   Abduction. 
Bastardy  proceedings,  complainant 

in,  2-247 
Breach  of  promise,  plaintiff  in,  2- 

746,   755 
Character   and    reputation    for,   ac- 
cused in  homicide,  3,  22«. 
Action  for  libel  or  slander,  8-277 
Fornication,  female,  5-970 
Mitigation  of  damages  in  actions 
for  indecent   assault  or  so- 
licitation, 1-1001 


CHASTITY,  cont'd. 

Character  and  reputation  for,  cont  'd. 
Prosecution   for    assaulting    fe- 
male, 1-1012 
Eape,   prosecutrix,    10-602,   609 
Effect  on  necessity  of  corrobo- 
rating, 3-707 
Specific  acts,  3-40 

Of    assaulted    female,    1-1001, 

1012 
Of  seduced  female,  11-701 
Subsequent,  1-45 
To  impeach  prosecutrix,  6-51 
Witness  in  homicide  case,  3-25 
Circumstantial  evidence  of,  1-44 
Credibility,  effect  upon,  14-166 
Criminal     conversation,     wife     of 

plaintiff  in,  3-796 
Cross-examination  as  to  unchastity 

of  witness,  3-888ri 
Defamatory  charge  of  unchastity, 
prosecution  for,  8-307 
Truth  how  shown,  8-229n 
Physical     examination     to      deter- 
mine,  9-791,   817 
Presumption  of,  9-926 

Conflicting  with  presumption  of 
innocence,  9-892 
Seduced  female,   11-677,  687,  690, 
701 
In  criminal  prosecution,  11-691 
CHATTEL  MORTGAGES,  see  Mort- 
gages. 
CHATTELS,  see  Fixtures;  Owner- 
ship;  Trover  and  Conversion; 
Value. 
CHEAT,     see     Conspiracy;     False 

Pretenses;  Fraud. 
CHECK,     see     Bills     and     Notes; 
Written  Instruments. 
As  assignment,  2-20,  22 
As  loan  or  payment,  5-425;  8-619; 
14-711 
Presumption,  2-510;  9-707 
To  decedent,  5-421 
As  receipt  or  settlement,  3-250n 
As  vouchers  of  trustee,   13-168 
Baggage  check,  see  Carriers. 
Berth  check,  parol  evidence  affect- 
ing, 9-423 
Signing  fictitious  name,  5-861 
Tender  of,  12-486 
CHECK  BOOK,  see  Books.    See  also 
Banks  and  Banking. 
As  book  of  account,  2-605n 
Entries   from   stubs   of,   5-263n 
CHEMICAL    ANALYSIS,    see    Rec- 
ords.    See  also  Chemistry;  Post 
Mortem   Examination. 
Adulteration,  as  evidence  of,  1-617 
Explaining,   1-621« 
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Circumstantial  Evidence. 


CHEMICAL  ANALYSIS,  cont'd. 
Bloodstaina,     weight    as     evidence, 

2-548n 
Certificates  of,  see  Certificates. 
Compelling  party  to  furnish  urine 

for,  9-812 
Homicide    case,    expert    testimony 

in,  6-685 
Liquor,  to  show  intoxicating  prop- 
erties, 7-679 
Milk,    expert   testimony    as   to,   5- 

566 
Eeport  by  state  chemist,  10-743n 
Waters,     to      show     pollution      of, 
14-36W 
CHEMICALS,  testing  use  and  effect, 

5-495 
CHEMISTEY,  see  Expert  and  Opin- 
ion  Evidence.     See  also  Chemi- 
cal Analysis;  Drugs. 
Experts  in,  5-533w,  539,  563 

Distinguished  from   medical   ex- 
perts, 5-541 
Sufficiency  of  knowledge,  12-637n 
CHILD,  see  Children. 
CHILDBEAEING,      see      Capacity; 

Presumptions. 
CHILDBIRTH,  expert  testimony  as 

to,  5-584 
CHILDREN,  see  Abduction,  Capac- 
ity; Guardian  and  Ward;  In- 
fants; Kidnaping;  Legitimacy; 
Parent  and  Child;  Seduction. 
See  also  Minors;  Paternity. 
Admissions    by,    see    Admissions; 

Infants. 
Age  of,  see  Age. 
Allowance  to,  see  Executors  and 

Administrators. 
As     witnesses     (see     Witnesses), 
7-271 
Arrest  or  detention  of,  14-537 h 
Contradictions     in     their     testi- 
mony,  effect,   14-164 
Corroboration    of,    necessity,    3- 

688;   14-105 
Credibility,  7-282;   14-161 
Divorce  suit,  4-798 
Leading   questions,  4-633;    8-155 
Oath  and   swearing,   14-105,   604 
Opinions    by,    see    Expert    and 

Opinion  Evidence. 
Protection  from  indelicate  or  in- 
decent questions,  3-180 
Capacity,    of    children,    see    Capac- 
ity. 
To  beget  children,  see  Capacity. 
Contributory    negligence    by,    see 

Negligence. 
Custody  of,  see  Parent  and  Child. 
See  also   Character  and  Repu- 
tation. 


CHILDREN,  cont'd. 
Declarations  of,  see  Declarations. 
Identification  by  parent,  14-155 
Injuries  to,  see  Injuries  to  Per- 
son. 
By  street  car,  12-127 
Legitimacy     of,     see     Legitimacy. 

See  also  Paternity. 
Paternity    of,    see    Bastardy.     See 

also'  Paternity. 
Presumptions   as   to   existence   of, 

4-578;  9-913 
Value  of  services,  see  Value.     See 
also  Services. 
CHINESE,    see    Atheist;    Citizens 
and    Aliens  ;    Credibility  ;    Ju- 
dicial    Notice;     Weight     and 
Effect     of     Evidence;      Wit- 
nesses. 
Application      to      re-enter     United 
States,     number    of    witnesses 
required,  14-108n 
Certificate    of    naturalization    void, 

3-154n 
Credibility,  14-159 
Exclusion    of,    see    Citizens    and 
Aliens. 
CHRISTIANITY,  see  Judicial  No- 
tice. 
CHRISTIAN  SCIENCE,  belief  in  as 
affecting  testamentary  capacity, 
14-344 
CHURCH  HISTORY,  see  Books. 
CHURCH   RECORDS,   see  Age,  An- 
cient   Documents;     Marriage; 
Records.     See  also  Baptism. 
CIPHER  ENTRIES,  in  books  of  ac- 
count, 2-615 
Key  to,   2-684« 
CIRCUMSTANTIAL   EVIDENCE  — 
Consult  analysis  of  this  article,  3-60. 
See     Bloodstains  ;      Chastity  ; 
Homicide;    Reasonable   Doubt; 
Weight    and    Effect    of    Evi- 
dence.    See    also    Degree    of 
Proof;  Motive. 
Abandonment,    see    ABANDONMENT. 
Homestead,  6-542 
Water  rights,  14-55 
Abduction,  1-49 

Abortion,  acts  and  statements,  1-63 
Acceptance  of  devise,  14-483 
Account   stated,   sufficiency,    1-160?* 
Acknowledgment     of     lost     deed, 

proved  by,  4-209 
Adultery,  1-628 

In  action  for  criminal  conversa- 
tion, 3-784 
In  divorce  case,  4-755 
Sufficiency,  4-752 
Advancement,  4-616 
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CIRCUMSTANTIAL       EVIDENCE, 

cont 'd. 
Agency,  see  Principal  and  Agent. 
Agreed    price,    reasonable     value, 

13-596 
Arson,  1-989 

Sufficiency,  1-991 
Attempts  at  escape  or  concealment, 

11-195 
Breaking  and  entering,  2-817 
Bribery,   2-760 
Burglary,   conduct   of    accused,   2- 

822 
Capacity  to  commit  crime,  7-268 
Capture  and  condemnation  of  ves- 
sel, justifying,  1-339 
Cause  (see  Cause),  2-954 
Collusion  and  connivance,  4-7(9 
Competency  of  servant,  8-512 
Concealment,    acts    of    by    co-con- 
spirator, 3-432 
As  evidence  of  fraud,   6-28 
As  motive  for  homicide,  6-725 
Avoiding  detection,  7-742 
Crimes  to  conceal  crime,  6-680, 

681 
False  entries,  5-141 
Homicide,  6-695 

Possession      of      stolen      goods 
2-824n 
Consideration,  3-376 
Conspiracy,   3-101,   119,  408 
Contract,  3-515,  523 
Breach   of,   3-527 
By  parent  to  pay  child  for  ser- 
vices, 9-291 
Corpus      delicti,      sufficiency      (see 

Corpus  Delicti),  8-664 
Corroboration  by,  3-702 

By    facts    and    probabilities    of 

case,   1-336 
Of  abduction,  1-46 
Of  seduction,  3-714 
Sufficiency,   1-108;   3-104,  679 
Cumulative,   when,   3-923 
Custom  or  habit,  see  Customs  and 
Usages  ;    Negligence.    See 
also  Habits. 
Death    (see  Death),  4-50 

Cause  of,  see  Cause. 
Deed,  see  Deeds;  and  infra,  Execu- 
tion. 
Delivery,  4-260 

Disclosed   by   incompetent   confes- 
sion,  3-341 
Disposition,    to    unduly    influence, 

13-234 
Distinguished  from  direct,  4-644 
Dogs,  use  of,  see  Dogs. 
Doubtful  competency,  resolved  in 
favor  of  accused,  6-606 


CIRCUMSTANTIAL       EVIDENCE, 

cont'd. 
Due   care   by    injured   person    (see 

Negligence),  10-471 
Dying  declarant's  mind,  condition 

of,  4-956 
Emancipation  of   child,  9-281 
Execution  of  deed,  4-152;  207 
Eye-witnesses,   necessity   of   calling 
all,  where  the  evidence  is,  14- 
572 
Of  note,  2-477 
Failure   to   explain  suspicious  cir- 
cumstances when  arrested,  3- 
750 
Falsity  of  representations,  5-750 
Flight  of  accused,  3-325;  6-701 
Failure   to   flee     and    voluntary 

surrender,  6-699 
Homicide,  6-753 
Larceny,  8-91 
Footprints,  see  Footprints. 

Following  with  dogs,  see  Dogs. 
Fornication,  5-966 
Fraud,  6-18;   13-839 

In  fraudulent  conveyance,  6-116 
In  obtaining  note,  2-497 
Fraudulent  intent,  grantor  in  con- 
veyance, 6-134 
Fruits    of    crime,    financial    condi- 
tion, 6-708;   11-472 
Burglary,  2-824n 
Larceny,  8-145 
Possession  of,  3-411;  6-694 
False  explanation  of,  3-150 
Stolen  goods,  2-823;  11-472 
As  evidence  of  larceny,  8-92 
By    confederate    or    co-con- 
spirator, 2-824JI 
By  others,  8-92;  11-473 
Gaming,   6-187 
Guilty    knowledge    of    falsity    of 

representation,  6-64 
Handwriting,  6-362 
Homestead,  6-524 
Homicide,  6-691 
Identity,  see  Identity. 

Burglar,  2-821 
Insolvency,  7-490. 
Intent,   7-605 
Intoxicating   properties   of  liquor, 

7-679 
Knowledge  (see  Knowledge),  8-18 
Landlord  and  tenant,  relation  of, 

8-44 
Larceny,  see  Larceny. 
Loss   of   primary   evidence,   shown 

by,  2-327;  8-348 
Lost    deed,    established   by,   4-211, 
218 
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CIRCUMSTANTIAL       EVIDENCE, 

cont 'd. 

Lost  instrument,  of,  see  Lost  In- 
struments; and  infra,  Sec- 
ondary evidence. 

Malice,  8-372 

Marriage,   2-735;    8-479 

Mental  state,  see  Mental  and 
Physical  States. 

Motive,  see  Motive. 

Negligence,  8-902 
By  carrier,  2-893 

Notice  (see  Knowledge),  13-907 

Opportunity  as,  see  Opportunity. 

Ownership,  9-263 

Possession   of   tools,   2-821n,   822n; 
6-699 
Forgery,  5-869 
Eobbery,  11-469,  474 

Power  of  attorney,  4-154 

Preponderance  sufficient,  2-782 

Presence  of  accused  near  scene  of 
crime,  2-823 

Eeasonable  doubt,  sufficiency  to 
satisfy,   10-629 

Eeceiving  stolen  goods,   10-668 

Eelianee  on  false  representations, 
6-74 

Sale,  11-523 

Of  intoxicating  liquor,  7-702 

Secondary  evidence,  as,  see  Best 
AND  Secondary  Evidence; 
Lost  Instruments;  and  su- 
pra, Loss  of  primary  evidence; 
Lost  deed. 

Subterranean  waters,  nature  of, 
14-62 

Tracking  with  dogs,  see  Dogs. 

Undue  influence,  13-218 

User  of  corporate  franchise,  3-614 

Value  as  compared  with  direct  and 
real,  4-645 

Venue,   13-932 

Weight  and  sufficiency,  see  Eea- 
sonable Doubt;  Weight  and 
Effect  of  Evidence;  and  su- 
pra, Account  stated;  Adultery; 
Arson;   Corroboration  by. 

Wills,   construction  of,   14-502 
Execution   of,   14-417 
Identity  of  testator,  14-247 
Testamentary  capacity,  14-281 
CITIES,    see    Municipal    Corpora- 
tions. 

Judicial  notice   relating  to,   7-916, 
970,   1013 
CITIZENS  AND  ALIENS  —  ConswZt 
analysis  of  tlris  article,  3-152 

Alienage,  proof  in  escheat  pro- 
ceedings, 5-296 

Citizenship,  ancient  documents  to 
prove,  l-886n 


CITIZENS  AND  ALIENS,  cont'd. 
Citizenship,  cont'd. 

As  ground  for  removal  of  cause, 

11-216 
Of    corporators,    judicial    notice 

of,  3-586 
Of  mining  claimant,  8-593 
Of  voter,  5-82 

Patent  as  evidence  of,  10-398 
Conclusiveness,   8-604 
Exclusion   acts,   proceedings  under, 
depositions,  4-315n 
Privilege  of  witnesses,  14-646n 
CITIZENSHIP,    see     Citizens     and 

Aliens;  Eemoval  of  Causes. 
CITY     COUNCIL,     see     Municipal 
Corporations.     See  also  Legisla- 
tite  Bodies. 
Privilege  of  witnesses  before,  14- 
644 
CITY    DIEECTOEIES,    see    Books. 

See  also  Directories. 
CIVIL  DAMAGE  ACTS,  see  Intoxi- 
cating Liquors. 
CIVIL  LAW,  as  basis  of  admiralty 
law,   1-227 
Judicial    notice    of,    see    Judicial 
Notice. 
CLAIM,  against  bankrupt,  2-226 
Against  estate,  5-418 

Competency  of  claimant,   12-951 
Declarations    of    decedent,    suf- 
ficiency to  establish,  14-147 
Degree  of  proof,  14-83 
Of    ward,    see    Guardian    and 
Ward. 
In  prize  cases,  see  Admiralty. 
Of     exemption,     see     Homesteads 

AND  Exemptions. 
Of    homesteads,    see    Homesteads 

AND  Exemptions. 
Of  lien,  see  Mechanics'  Liens. 
Of  loss  by  carrier,  2-867,  879 
Of  ownership,   declarations  by  one 
in    possession     (see    Declara- 
tions), 12-566,  580 
Of    title,     see    Adverse    Posses- 
sion. 
Good  faith  presumed,   6-9;   9-919 
CLAIM  AGENT,  see  Principal  and 

CLAIM  AND  DELIVERY,  see  Re- 
plevin. 

CLAIM  CASES,  see  Attachment. 

CLAIMS  AGAINST  UNITED 
STATES,  see  United  States  — 
Claims  Against. 

CLERGYMAN,  see  Privileged  Com- 
munications ;  Undue  Influ- 
ence. 
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CLERGYMAN,  cont'd. 
Credibility,  14-157 
Eecords    of,    see    Marriage;    Eec- 
ORDS.     See    also    Baptism  ; 
Church,  Eecords. 
CLEEK,    see    Officers;    Principal 
AND  Agent.     See  also  Deputy. 
Copy  certified  by,  10-889 
CLOTHINa,  see  Demonstrative  Evi- 
dence. 
Demonstrating  fit  of,  5-476 
Experts  on,  5-563 
Prejudicial  effect  of  exhibition,  see 
Competency. 
CLOUD  ON  TITLE,  see  Title.     See 

also  Quieting  Title. 
CLUBS,     see     Beneficial     Associa- 
tion s ;    Corporation  s . 
CO-DEFENDANTS,       see       Accom- 
plices ;  Competency;  Wit- 
nesses. 
Competency  as  witnesses,  see  Wit- 
nesses. 
Cross-examination  by,  3-814 
Privilege   of,   14-660n 
CODICIL,  see  Wills. 
COEECION,  see  Duress;  Undue  In- 
fluence. 
As  defense  to  abortion,   1-55 
In  kidnaping,   8-4 
Presumption    of    by    husband,    see 
Husband  and  Wife. 
COHABITATION,     see     Adultery; 
Divorce  ;      Fornication  ;      Hus- 
band    AND     Wife;      Marriage. 
See  also  Sexual  Intercourse. 
COLLATERAL   ATTACK,   see   Con- 
clusive  Evidence;    Judgments; 
Parol  Evidence;  Records. 
On  patents  from  state,  10-408 
To  land,   10-372 
To  mining  claim,  8-603 
Presumptions  on,  9-927 
COLLATERAL    ISSUES,    see    Best 
AND    Secondary    Evidence; 
Cross-  Examination  ;       Rele- 
vancy ;    Similar    Transactions. 
See  also   Character  and  Beputa- 
tion. 
Sufficiency  of  proof  of,  14-102 
COLLATERAL      WRITINGS,      see 
Best  and  Secondary  Evidence. 
Necessity  of  authenticating,  14-735 
COLLECTION,     guaranty     of,     see 
Guaranty. 
Assignment  for,  sufficiency  to  sus- 
tain action  by  assignee,  2-26 
COLLISIONS,   see   Admiralty;   Ex- 
pert    AND     Opinion     Evidence; 
Railroads  ;    Street    Railroads  ; 
Ships  and  Shipping. 


COLLISIONS,  cant  'd. 
Marks    of,    effect    of    absence    of, 

14-140 
On  highways,  see  Highways. 
COLLUSION,    see    Conspiracy;    Di- 
vorce; Fraud. 
As   bar  to    criminal    conversation, 

3-793 
Judgments   by,    conclusiveness    on 
surety,  10-69 
COLOR,  see  Paternity;  Bace. 

Profert  of  person,  4-282 
COLOR  OF  OFFICE,  see  Extortion. 
COLOR    OF    TITLE,    see    Adverse 
Possession. 
Acquirement     in     good    faith    pre- 
sumed, 9-919 
Defective     instrument    as,     1-674; 

4-156)1;    5-13;    13-18 
Necessity    of,    to    title    by    adverse 

possession,  1-669 
Proof  of  execution  of  instrument, 

4-155 
What  is,  1-674 
COMITY,    see    Foreign    Laws.     See 
also  Conflict  of  Laws. 
Compelling     testimony     under     for- 
eign    commission     for     deposi- 
tion, 3-492» 
Effect    of    foreign    judgments    de- 
pendent upon,  3-282 
COMMERCIAL   AGENCY,   see   Mer- 

cantile  Agency. 
COMMERCIAL  DOMICIL,  4-863 
COMMERCIAL    PAPER,    see    Bills 

and  Notes;  Mortgages. 
COMMISSION,  of  broker,  customary 
rate,  13-586 
Previous   commission,   13-588 
Of    executor   or   administrator,   se« 

Fees. 
Of  guardian,  see  Fees. 
Of  oticer  as  evidence  of  official  ca- 
pacity, 9-183,  189 
Judicial     notice,     see     Judicial 
Notice. 
Of  ship,  1-313 

To    take    depositions,    see    Deposi- 
tions. ^  , 
COMMISSIONER     OF     CORPORA- 
TIONS,  privilege   of   accused   m 
investigations   of,   14-646?i 
COMMISSIONER    OF    LAND    OF- 
FICE, see  Public  Lands. 
COMMISSIONER     OF     PATENTS, 

see  Patents. 
COMMISSIONERS,  see  References; 
Special    Assessment.     See   also 
Boards;    Fees;    Interstate    Com- 
merce Commission. 
Admiralty.  1-282 
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COMMISSIONERS,  cont'd. 

Authority  to  issue  attachment  for 
witnesses,  2-121,   123 
To  take  depositions,  -1-371 
Commissioners  of  deeds,  4-371 

To  furnish  contempt,  3-478 
In    eminent    domain    proceedings, 

evidence  before,  5-244 
In  partition  proceedings,  see  Par- 
tition. 
Of  federal  courts,  certified  copies 

of  records,  10-913 
Of  highways,  proceedings  of,  6-461 
Eecords    of   as   best   evidence,    10- 

810,  811 
To  take  depositions,  4-369 
COMMITMENT,  see  Attendance  op 
Witnesses;   Contempt. 
Application  for,  to  asylum,  as  evi- 
dence of    testamentary    inca- 
pacity, 14-398 
Conclusiveness   on   habeas   corpus, 

6-346 
Presumptions  in  favor  of,  on  ha- 
beas corpus,  6-343 
Eeeord  evidence  of,  see  Recokds. 
COMMITTEES,  see  Legislative 
Bodies. 
To   determine   contested  elections, 
5-122 
COMMON  CAREIERS,  see  Carriers. 
COMMON  COUNCIL,  see  Municipal 

Corporations. 
COMMON  COUNTS,  see  Assumpsit; 

Money  Counts. 
COMMON  GAMBLER,  see  Gaming; 
Similar  Transactions.    See  also 
Character  and  Beputation. 
COMMON    KNOWLEDGE,    see    Ju- 
dicial Notice;  Knowledge.   See 
also  Beputation. 
COMMON  LAW,  judicial  notice  of, 
7-959 
Of   foreign   state,   presumption    as 
to,  5-817 
COMMON  SELLER,  see  Intoxicat- 
ing Liquors. 
COMMON  THIEF,  see  Larceny. 
COMMUNICATIONS,  see  Privileged 
Communications. 
With   decedent,   see   Transactions 
WITH  Deceased  Persons. 
COMMUNITY      PROPERTY,      see 

Husband  and  Wife. 
COMPARISON,  see  Copies;  Similar 
Transactions.     See    also    Pater- 
nity. 
Articles  offered  as  standard  of,  4- 

290 
Of  footprints,  see  Footprints. 
As  violation  of  privilege,  14-661 


COMPARISON,  cont'd. 
Of  handwriting,  see  Handwriting. 
Showing  capacity  by,  2-852,  856 
To  determine  genuineness  of  seal, 

11-657 
To    show    infringement    of    copy- 
right, 3-559 
To  show  mode  and  reasonableness 

of   operation,    9-17 
To  show  value,  13-524 
COMPELLING  TESTIMONY,  as  to 
secrets  of  invention,  by  employes, 
9-658 
As  to  trade  secrets,  see  Trade  Se- 
crets. 
By  accused,  see  Witnesses. 
By   witnesses    generally,    see    Con- 
tempt ;    Depositions  ;    Discov- 
ery;    Examination    of    Wit- 
nesses; Privileged  Communi- 
cations; Witnesses. 
COMPENSATION,     see     Damages  ; 
Eminent  Domain;  Value;  Wit- 
nesses.    See    also    Commission; 
Fees. 
Action  by  agent  for,  10-40 
For  services,  see  Master  and  Serv- 
ant.    See  also  Fees;  Services. 
Of  public  officers,  burden  of  proof, 

9-200 
Of  trustees,  see  Trusts  and  Trus- 
tees. 
Of   witnesses,    see   Attendance  of 
Witnesses  ;    Witnesses.     See 
also  Fees. 
COMPETENCY  —  Consult  analysis  of 
this    article,    3-161.     See    Capac- 
ity;  Materiality;   Objections; 
Relevancy;    Vom    Dire;    Wit- 
nesses. 
Depositions,  evidence  contained  in, 
4-525 
When  portion  incompetent,  4-527 
Doubtful,  circumstantial  evidence, 
resolved  in  favor  of  accused, 
6-606 
Confession,    3-344?i 
Memory,   uncertainty   of   as   affect- 
ing     competency,      see      Wit- 
nesses.    See  also  Memory. 
Of  evidence,  3-161 

Distinguished,    from    competency 
of  witnesses,  see  Witnesses. 
From  materiality,  8-549 
Evidence    admissible    against 
some    parties    or     for    some 
purposes,   see   Objections. 
Other    crimes,    see    Similar 
Transactions. 
Evidence  admissible  in  part,  see 
Objections. 
Officers  of.  9-174 


842 


Competency. 


INDEX. 


Compromise. 


COMPETENCY,  cont'd. 
Of  evidence,  cont'd. 
Evidence    offered    for    particular 
purpose,  5-961 
Impeaching  evidence,  7-249 
Proofs  01  death  or  loss,  7-574 
Eestricting     to     purpose      for 
which  offered,   13-57n 
Incompetent  evidence,  considera- 
tion of,  admitted  without 
objection,  9-111;  14-210 
Eeceived  over  objection,  9- 
136 
Objections  to,  see  Objections. 
Similar  to  that  introduced  by- 
objector,  9-39;   10-644 
Parol  evidence,  9-328 
Striking  out  or  withdrawal,  see 
Striking  Out  and  With- 
drawal OF  Evidence. 
Indecent    or    indelicate    evidence, 

see  Indecency. 
Preiudicial    effect    of    evidence, 
4-275,  292;   6-692 
Bloodstained  clothing,  6-672 
Cross-examination,    3-866 
Diagram  of  scene  of  homicide, 
6-609n 
In  red  ink,  4-636 
Exhibition    of    injuries,    9-789 
Experiments     prejudicing     ac- 
cused, 5-482?i 
Impeaching  testimony,  7-75 
Other   crimes,    see    Similar 

Transactions. 
Photographs,   6-503 
Wrongfully    obtained    evidence, 
4-276 
By      violation      of      witness 

privilege,   14-679 
Illegal   search,    7-745;    14-708; 
Privileged  communications,  4- 

708  _. 

Privileged    evidence,    see    wit- 
nesses. 
Records    and    documents,    10 
751 
Of  servant,  see  Capacity;   Dirkct 
Evidence;   Expert  and  Opin- 
ion   Evidence;     Master    and 
Servant.     See  also  Conclu- 
sions. 
Stipulations    as    to,    see    Stipula- 
tions. 
Subscribing  witnesses,   14-767 
Incompetency,     as     ground     for 
secondary    evidence,    14-781 
Waiver  of  incompetency,  9-37 
Witnesses,  see  Witnesses. 

Incompetent,   entitled    to     fees, 
14-543 


COMPETENCY,  cont'd. 
Witnesses,  cont'd. 

Obligation  of  oath,  necessity  of 
understanding,    14-609 
COMPETITION,    see   Restraint   of 

Trade. 
COMPLAINING  WITNESS,  see  Ad- 
missions.    See     also     Character 
and     Eeputation;     Prosecuting 
Witness. 
COMPLAINT,  see  Cause  of  Action; 
Pleadings. 
Admissions    in,    see     Admissions. 

See   also   Pleadings. 
Answer  as  admission  of,  1-400 
As  justification  for  arrest  in  action 

for  false  imprisonment,  5-734 
In  extradition  proceedings,  see  Ex- 
tradition. 
Irregularities    in,    waiver    by    de- 
fault, 1-497 
COMPLAINTS,    see    Declarations; 
Impeachment     of     Witnesses; 
Rape;  Res  Gestae, 
By  third  persons,  of  conditions  in 

question,    9-20;    11-391 
By   victim,    assaulted    female,    1- 
1011 
Burglary,  ll-394n 
Rape,   10-587;    11-366 

As  corroboration,  3-709 
Robbery,   11-467 
Sodomy,  11-829 
Theft,  8-89W 
Showing  mental  or  physical  condi- 
tion    by,     see     Mental     and 
Physical  States. 
COMPOSITION     WITH      CREDIT- 
ORS, see  Bankruptcy;  Compro- 
mise AND  Settlement;   Insolv- 
ency. 
As  accord  and  satisfaction,  l-122n 
As  settlement,  3-262 

Setting   aside   or   avoidance   of 
3-264 
Proceedings  for,  2-228 
COMPOUNDING   OPFENSES  — 
Consult    analysis    of   this    article, 
3-246.     See  Extortion. 
COMPROMISE,  see  Compromise  and 
Settlement. 
By   executor   or   administrator    5- 

442 
By  guardian,  6-308 
Confessions  made  for  purpose 

3-332 
Offers  of,  1-596;   13-577 

Admissions  in,  1-328;   13-573n 
As  evidence  of  new  promise,  8- 
335 
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COMPEOMISE,  cont'd. 
Offers  of,  cont'd. 

By    party   charged    with    fraud, 

6-33 
Question    whether    admission    or 
offer    of    compromise,    when 
for  jury,  3-171m 
To  impeach  witness,  7-152 
Privileged       communications       re- 
specting,  10-356 
COMPROMISE  AND  SETTLE- 
MENT —  Consult  analysis  of  this 
article,   3-248.     See  Parol   Evi- 
dence. 
As  evidence  of  accord  and  satis- 
faction, 1-122 
Boundary  line,  2-700 
Offer  of  compromise,   see  Compro- 
mise. 
CONCEALMENT,    see    Circumstan- 
tial Evidence. 
By    applicant     for    insurance,    see 

Insurance. 
In    forfeiture    cases,    presumption 

from,  5-837 
Of  evidence,  see  Spoliation.     See 
also    Suppression,   Non-Produc- 
tion   or    Destruction    of    Evi- 
dence. 
CONCEPTION,  see  Bastardy. 
CONCLUSIONS,  see  Belief;  Direct 
Evidence;   Expert  and  Opinion 
Evidence;  Intent;  Knowledge; 
Mental   and   Physical   States. 
See    also    Impression;    Memory; 
Becollection ;  Understanding. 
Admissions    as    legal    conclusions, 

1-596,  602 
Cause,  as  to,  see  infra,  In  declara- 
tions;  Of  witness. 
Failure  to  deny  conclusions  of  oth- 
ers not  admission  of,  3-301?i 
In  affidavits,  9-584 

Affidavit   for  continuance  admit- 
ted in  lieu  of  witness'  tes- 
timony, 3-192w 
Effect  of,  1-706 
Legal   conclusions,  5-700 
In  book  of  accounts,  2-663 ?i 
In  certificate  by  public  officer,  2- 
967 
Certified   copy,   completeness   of 
extract  certified,  10-789,  902 
In  declarations,  2-730;  4-86 
Dying  declarations,  4-993 

Lack   of  cause  for  killing,  4- 
999 
Ees    gestae    declarations,    6-619; 
11-318 
In  hypothetical  question,  5-616w 


CONCLUSIONS,  cont'd. 

In  pleadings,  as  admissions,  1-435 
Denial  of,  effect,  1-418 
In  answer  to  bill,  7-324 
In  bill  for  injunction,  7-299 
In  surveys,  2-705n 
Of  witness,   3-813;   4-675 
Acceptance,  3-513 
Account,  correctness  of,  1-158 
Agency,    see    Principal    and 

Agent. 
Appearance  of  parties  to  homi- 
cide, 6-755 
Assent,  see  Assent. 
Boundaries,   2-722 
Cause,  of  injury,  7-381 
Collective    or    compound    facts, 

5-657 
Competency  of  servant,  8-511 
Conjectures,    surmises    and    sup- 
positions, 5-665;   14-102 
Conspiracy,    existence    of,    3-415 
Contracts,  agreement  to  pay  in- 
terest, 7-649 
Assent  to,  8-585n 
Existence  of,  2-740 
Parties  to,  3-513 
Terms   of,   3-513,   520 
Willingness  to  make,  5-701 
Damage  and  damages,  see  Dam- 
ages;  Expert  and  Opinion 
Evidence. 
Danger,  imminence  of,  6-762 
Of  crossing,   10-502 
Possibility  of  escape  from,  6- 
762 
Delivery,  bald  statement  of,  4- 

172 
Desertion  of  spouse,  4-746?i 
Diligence     of     search     for     lost 

writing,  8-351 
Foot  prints,    correspondence    of 

(see  Footprints),  3-134n 
Force,     excessiveness     of,     5-671, 

673?i 
Forgery,  characterization  of  sig- 
nature  as,   6-361 
Fraud,  6-21;   12-287 
Friendly  relations  between  par- 
ties, 6-714 
From     appearance,     instrument 

used,  2-817 
From   examination    of   volumin- 
ous papers  or  record,  10-831 
That  purchase  was  caused  by 
misrepresentations,  6-73n 
Gift,  5-657;   9-304 
Guilt  or  innocence  of  crime,  5- 
684 
Suspicious  conduct,  8-127 
Householder,  status  as,  6-559 
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CONCLUSIONS,  cont'd. 
Of  witness,  cont'd. 

Inability  to  work,  2-846 
Indebtedness,    statement    of,    1- 

418 
Insolvency,  see  infra,  Solvency. 
Intemperance,   7-528 
Intent,  see  Direct  Evidence;  In- 
tent;   Mental   and    Phys- 
ical States. 
Intoxication,  see  Intoxication. 
Knowledge,  see  Knowledge;  and 
infra,  Public  knowledge. 
Distinguished  from,  5-658,  666 
Language,  meaning  of,  see  infra. 

Meaning  of  language. 
Legal  conclusions,  5-595n,  699 
By  experts,  5-567 
Legal  effect  of  instruments,  see 
infra,  Written  instruments. 
Ownership,    see    infra.    Owner- 
ship. 
Sale,  see  infra.  Sale. 
Title,  see  infra,  Title. 
Libel  and  slander,  meaning  of, 
8-237,  245 
Privileged  character  of,  8-222 
Truth   of   defamatory   charge, 
8-228 
Loan,  5-657;  9-304 
Location     of     land,     surveyor's 

opinion,  10-415 
MaUee,  see  Malice;  Mental  and 

Physical  States. 
Marriage,  8-464 

Meaning  of  language,  see  Lan- 
guage; Words  and  Phrases. 
See  also  supra,  Libel  and 
slander;  infra.  Written  in- 
struments. 
Mental  state  of  another,  see  Di- 
rect Evidence;  Mental  and 
Physical  States. 
Objections  to,  sufficiency,  9-92 

Failure  to  object,  effect,  9-116 
Of  non-experts  as  shorthand  ren- 
dering of  facts,  5-654 
Ownership   (see  Direct  Evi- 
dence), 9-262;    13-71 
Partnership,    9-541 
Pauper's  settlement,  9-693 
Possibility    of    averting    injury, 
10-480,   530 
That  everything  possible  was 
done,  2-899,  934 
Public  knowledge,  7-743 
Eecords,  contents  of,  10-834 
Eelationship,  4-576 
Residence,  6-559 
Sale  (see  Sales),  7-765 

Understanding  of  witness  that 
transaction  was,  7-763 


CONCLUSIONS,  cont'd. 
Of  witness,  cont'd. 

Solvency    or    insolvency,    7-483, 

484 
Statements      indicating     uncer- 
tainty    of     recollection     or 
perception,   2-263;    5-666 
Sufficiency  of  light  to  see  clearly, 

8-913 
Testamentary  capacity,  14-387 
Testamentary   disposition  which 
might  have  been  made,  13- 
299 
Title,  12-604 

Opinion  as  to  validity,  11-933 

Understanding     of    witness,     see 

Understanding;    and     supra, 

Meaning  of  language;    Sale. 

Value   of   services    (see   Value), 

13-594 
Written    instruments,    character 
of,  as  deed,  4-207 
Contents,  see  Knowledge; 
Witnesses. 
Corporate  records,  3-655,  657 
Lost  writings,  2-389 

Deed,  4-215,  216n,  223 
Voluminous  papers,  see  Vol- 
uminous Papers. 
Legal    effect    of,    bill    of    sale 
(see   supra.   Legal   conclu- 
sions), 9-265?^ 
CONCLUSIVE      EVIDENCE  —  Con- 
sult analysis  of  this  article,  3-267. 
See    Arbitration    and    Award; 
Compromise    and     Settlement; 
Judgments  ;     Parol     Evidence  ; 
Weight  and  Effect  of  Evidence. 
See  also  Return. 
Account  stated,  1-182 
Adjudication  in  bankruptcy,  2-211 
Admissions,   by   attorney,    1-561 
In  pleadings,  see  infra,  Pleadings. 
Judicial,   14-153 
When  conclusive,   1-613 
Agreed  statement  of  facts,  12-83 
Answers    to    cross-examination    as 
to    irrelevant    matters    affect- 
ing credibility,  3-877 
Attestation    clause,    wills,    14-408  . 
Certificates,  attached  to  copy,  10- 
903 
By  public  officers,  2-972 
Of  acknowledgment,  1-187,  197 
Of  recordation,  8-671 
Of    third    person     made     so     by 
contract,   2-963 
Parol  evidence  of  mistake,  3- 
284 
Confessions,   3-352 
Declarations   of   co-conspirator,  3- 
434 
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CONCLUSIVE  EVIDENCE,  cont'd. 
Documents,  conclusiveness  on  party 
introducing   (see  Written  In- 
struments), 4-842 
Election  returns,  5-47 
Expert  testimony,  5-640 
Finding  of  board  as  to  consent  to 

selling    liquor,    7-686 
Indictment    as    evidence    of    guilt, 

on  habeas  corpus,  6-345 
Inquisition  of  lunacy,  7-477 
Judgments,  see  Judgments. 
By  confession,  1-501,  614 
Of    condemning    board,    regular- 
ity  of   condemnation,   5-165 
Of  conviction,  on  habeas  corpus, 
6-348 
Judicial  records,  10-936 
Mortality  tables,  8-642 
Of  consideration,  recital  in   deed, 
4-190,  192 
Sealed    instruments,    3-370 
Of  fraudulent  intent,  6-61 

Ketention  of  possession  by  ven- 
dor, 6-123 
Of  probable  cause  for  alleged  ma- 
licious  prosecution,   8-408 
Order  appointing  executor  or  ad- 
ministrator, 5-396 
Patent,  to  land,   10-372 

To  mining  claim,  8-603 
Pleadings,  admissions  in,  1-613 
Of  value,  13-585 
Answer    on    contempt    proceed- 
ings,  3-441 
Eeturn  to  writ,  see  Habeas  Cob- 
pus. 
Power    of    legislature    to    declare 

what  is,  14-110 
Eecitals  in  deed,  4-184 

Of  consideration,  4-190,  192 
Tax   deed,   12-355 
Becords,  see  Parol  Evidence,  and 

supra,  Judicial  records. 
Eelease  of  chattel  mortgage,  8-689 
Eeport  of  commissioners  in  emi- 
nent domain,  5-248 
Eeports  and  settlements  of  public 
officer,  against  sureties,  9-213 
Eeturn  of  service,  see  Service.    See 

also  BeUirn. 
Settlements    of    accounts,    see    Ac- 
counts, Accounting  and 
Accounts  Stated;  Compromise 
and   Settlement  ;    Executors 
AND   Administrators  ;   Guard- 
ian and  Ward. 
Statutes  governing,  see  Constitution- 
ality. 
Stipulations,  12-100 
Tax  deeds,  12-558 
Eecitals  in,  12-355 


CONCLUSIVE  EVIDENCE,  cont'd. 

Written  instruments  as,   14-796 
CONCUBINAGE,     see    Abduction  ; 

Adultery;  Marriage. 
CONDEMNATION,     see    Eminent 

Domain;  Forfeitures. 
CONDITION,  see  Demonstrative  Ev- 
idence ;    Experiments  ;    Expert 
AND  Opinion   Evidence;    Intox- 
ication; Mental  and  Physical 
States  ;      Physical     Examina- 
tion. 
At    other    times    and    places     (see 
Mental  and  Physical  States  ; 
Negligence  ;   Eailroads  ;   Sim- 
ilar Transactions.     See  also 
Machinery),   11-820 
Chattels,  11-611 
Highways,  6-491,  493 
Nuisance,  9-18 

Overflows  at  other  times,  14-39n 
Place  of  injury,  8-905 
Premises  where  liquors  are  sold, 

7-740 
Property     injured      by      carrier, 

2-894n,  903n 
Eailway    track    and    appliances, 
2-922;    10-526 
Cattle-guards,  1-90071 
Spark  arrester,  10-544 
Street  railroad,   12-142 
Average  condition,  11-808/1 
Changes   in,    as    evidence    of   negli- 
gence, see  Negligence. 
Circumstances      which      attracted 
witness'    attention    to    defect, 
8-910 
Comparison      with      condition      of 

other  similar  things,   8-938 
Of     highways     and     bridges,     see 

Highways. 
Of   object   offered    as   demonstrat- 
ive evidence,  4-288 
Of   railroad,    see   Carriers;    Eail- 
roads;  Street  Eailroads. 
Opinion    as    to,    see    Expert    and 

Opinion   Evidence, 
Presumption     of     continuance,     see 

Presumptions. 
Similarity    of,    see    Experiments; 
Similar  Transactions. 
CONDITIONAL     ADMISSION     OF 

EVIDENCE,  3-179 
CONDITIONAL     DELIVEEY,     see 

Delivery;   Parol  Evidence. 
CONDITIONAL    SALE,    see    Parol 

Evidence  ;    Sales. 
CONDONATION,  see  Divorce. 

Of  criminal  conversation,  3-793 
CONDUCT,  see  Circumstantial  Evi- 
dence. 
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CONDUCT,  cont'd. 
Improbable,  as  affecting  weight  of 
testimony  concerning,  1-1-136 
CONDUCTOE,  see  Admissions;  Car- 
riers;   Principal    and    Agent; 
Eailroads;  Ees  Gestae;  Street 
Eailroads. 
CONFESSION,     judgment     by,     see 

Judgments. 
CONFESSION   AND   AVOIDANCE, 
see  Pleadings. 
Burden  of  proof,  2-794 
CONFESSIONS  —  Consult       analysis 
of  this  article,   3-294.    See  Ad- 
missions ;     Declarations.     See 
also  Acquiescence. 
Adultery,    on    prosecution    for,    1- 

633 
Arson,  1-988 
At    preliminary    examination,    use 

of  at  trial,  5-327 
Before  grand  jury,  6-262 
Bribery,  2-763 
By  infants,  7-281 
By  joint  defendants,  5-327 
By     principal     against     accessory, 

1-75)!. 
By  third  person   (see  Admissions; 
Declarations.     See   also   De- 
fenses), 6-752;  8-23071 
By    thief,    against    one    accused 
of    receiving    stolen    goods, 
10-667 
Corespondent  in  adultery,  4-748 
Caution,  see  Caution. 
Corpus  delicti,  as  evidence  of   (see 

Corpus  Delicti),  3-664 
Corroboration  by,  3-680 
Of  accomplice,  1-110 
Corroboration    of,    see    Corrobora- 
tion.    See    also    Weight    and 
Sufficiency,    and    infra,    Suffi- 
ciency. 
By    circumstantial    evidence,    3- 

108 
In  divorce  proceedings,  3-724 
Necessity  and  sufficiency  of,  3- 
680 
Cross-examination    as    to    portion 

not  testified  to,  3-837 
Direct  and  not  circumstantial  evi- 
dence, 3-64ft 
Distinguished,  from  admissions,  1- 
357;   6-660 
From  declarations,  4-71 
From   privilege    of    accused,    14- 
660 
Distinguished  from  privilege 
against  self -crimination,  14-660 
Evidence   obtained   through,   3-182 


CONFESSIONS,   cont'd. 

Explanation     by     accused     of    his 

meaning,  7-598?i 
Hearsay  character  of,  6-447 
Impeachment  by,  7-77 
In    divorce   proceedings,   4-747 
Marriage,  8-473 

In    criminal    conversation,    suf- 
ficiency,  3-784 
In  divorce  suit,  4-750 
Objection   for   insufficient   founda- 
tion,  9-80 
Order  of  proof,  preliminary  proof 

of   corpus  delicti,  3-662 
Plea   of   guilty,    conclusiveness   i^n 
civil    action    as    admission,    7- 

Of     larceny,     no     confession     or 
burglary,  2-823n 
Privileged      communications,     be- 
tween husband  and  wife,  10- 
205 
To  clergyman,  10-341 
Eefusal  to   answer  interrogatories 
on    examination    before    trial, 
5-370 
Eobbery,   11-469 
Sodomy,   11-831 

Sufficiency,      see      Corroboration. 
See     also     "Weight     and     Suffi- 
ciency;  and  supra,   Corrobora- 
tion. 
Treason,   3-717;   13-4,   6 
Under   arrest,   ll-469?i 
Warning    by    court,    distinguished 
from   right   of   witness   to   be 
cautioned   against   self-incrim- 
ination,   14-665 
Written,  best  evidence  of,  2-282 
Wrongfully  obtained,  by  detective 
through   fraud,  4-628 
CONFIDENTIAL        COMMUNICA- 
TIONS,    see     Privileged     Com- 
munications. 
CONFIDENTIAL  EELATIONS,  see 
Privileged        Communications; 
Undue     Influence.     See     also 
Trade  Secrets. 
Burden  of  rebutting  fraud  and  un- 
due influence,  2-832 
Confessions    between    persons    m, 

3-303 
Fraud  between  persons  in,  6-42 
Presumptions     and     burden     of 
proof,  2-829;   6-6,  10 
Gifts,  effect  on,  6-219 

Gifts,  causa  mortis,  6-242 
Guardian  and  ward,  presumptions, 

6-316 
Husband    and    wife,    fairness    of 
transactions  between,  6-811 
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CONFIDENTIAL   E  E  L  A  T  I  O  N  S, 
cont'd. 
Parent   and   child,    contracts    and 
conveyances  between,  9-297 
Stepchild   and   step-parent,   9-280 
Presumptions  arising  from,  fraud, 
2-829;   6-6,  10 
Undue  influence,  2-829;  13-300 
Sales  between  persons  in,  11-545 
Trusts    arising    from,    see    Trusts 
AND  Trustees. 
CONFIRMATION,  see  Approval. 
CONFLICTING      EVIDENCE,      see 
Credibility.      See    also    Weight 
and  Sufjficiency. 
CONFLICTING     PRESUMPTIONS, 

see  Presumptions. 
CONFLICT  OF  LAWS,  see  Foreign 
Laws.     See  also  Comity. 
Bills  and  notes,  presumptively  gov- 
erned by  law  of  place  of  pay- 
ment, 2-438 
Burden   of   proving  negligence,   8- 

863 
Certification  of  deposition,  4-444 
Lex  fori  governs,  1-288 
Maritime  law,  1-231 
Privileged  communications,  10-335 
CONFRONTATION       OF       W  I  T  - 
NESSES    (see   Witnesses),   14- 
574 
Admissions     of     co-conspirator,     as 

violation,  14-576?i 
At  preliminary  examination,  5-310 
Depositions  in  criminal  case,  stat- 
ute authorizing,  8-609 
Disbarment  proceedings,  2-137 
Grand    jury,    inapplicable    to    pro- 
ceedings before,   6-249 
In   forfeiture   case,   5-836 
Modestv  of  witness  justifying  de- 
nial  of   right,  3-180 
Statutory      right      in      California, 

5-315n, 
Violations    of    right    to,    certificate 
of  protest,   2-982 
Dying  declarations,  4-919 
Entries  in  regular  course  of,  5- 

268 
Former  testimony  of,  5-930 
At    coroner's    inquest    in    ab- 
sence of  accused,  3-571 
At    preliminary    examination, 

5-312 
Through     interpreter,     steno- 
graphic report,  7-661 
Written  evidence  of,  5-948 
Impeaching  accused's  witness  by 

variant  statements,   7-77 
Interpreter,  use  of,  7-659 
Juror's     testimony     in     pending 
case,  3-218?!, 


CONFRONTATION       OF       W I T- 

NESSES,  cont  'd. 
Violations  of  right  to,  cont'd. 
Physical     examination,     statute 

providing  for,  9-813 
Record  evidence,  8-471 
Waiver  of  right,  4-311w 
By  stipulation,  3-192?i 
CONFUSION   OF    GOOBS  —  Consult 
analysis  of  this  article,  3-363 
Accession    to    converted    property, 
13-96,   103 
CONGRESS,  see  Legislative  Bodies. 
Acts   of,   see   Foreign   Laws;    Ju- 
dicial   Notice  ;    Records; 
Stamp  Acts;  Statutes. 
CONJECTURES,  as  proof,  14-76 

Distinguished  from  inference,  14-99 
CONNECTED  WRITINGS,  see  Stat- 
ute  of    Frauds;    Written    In- 
struments. 
CONNECTING  CARRIERS,  see  Car- 
riers. 
Condition    of   goods    delivered    to, 
2-893,   898 
Presumptions,   9-906it 
Of  telegrams,  12-413 
Presumptions  and  burden  of  proof, 
baggage,  2-942 
Cause   of  injury,   2-889 
Negligence,  9-880?i 
CONNIVANCE,  see  Divorce. 
In  criminal  conversation,  3-791 
Of   plaintiif  in   action  under  civil 
damage  acts,  7-712 
CONSENT,   see   Assent;    Larceny; 
Robbery;  Stipulations. 
Abduction,  see  Abduction. 
Abortion,  see  Abortion. 
Alteration  of  instrument,  presump- 
tion,   1-810 
Parol  evidence  of,  1-820 
Apprenticeship,  1-946 
As  defense  to  abortion,  1-55 
To   criminal   assault,   1-1020 
To  criminal  conversation,  see  in- 
fra, Criminal  conversation. 
To   malicio'is  mischief,  8-385 
To    seduction,    see    infra.    Seduc- 
tion. 
As  element  of  affray,  1-729 
Assault,  1-1001 
Burden  of  proof,  2-803n 
Circumstantial  evidence  of  suffici- 
ency in  criminal  case,  3-84 
Criminal  conversation,  consent  of 
husband,  3-791 
Consent  of  wife,  3-788 
Cutting  of  timber,  12-523 
Declarations  and  conduct,  1-47 
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CONSENT,  cont'd. 
Deposition,    to    taking    of,    recitals 
in     commissioner 's     certificate, 
4-463?i 
Direct   testimony,  see  Direct   Evi- 
dence. 
Experiments  during  view,  5-502 
*    Gaming,   6-196 

By  lieeper  of  table,  presumption, 

6-190 

Husband  or  wife,  .see  infra,  Spouse. 

Intoxicating    liquors,    by    plaintiff 

under  civil  damage  acts,  7-711 

By  parent,  to  sale   to   child,  7- 

728 
By  seller,  to  drinking  on  prem- 
ises,   7-774 
Judgment  by,  see  Judgments. 
Kidnaping,    8-3 
Non-consent  to  burglary,  2-814 

To  larceny,  see  Larceny. 
Owner,  to  franchise  for  street  rail- 
way,  12-119 
To   improvement,   11-850 
To   playing   billiards   by   minor, 

6-197 
V^oid    contract    as    evidence    of, 

8-561 
Where  lien  is  claimed,  8-559 
Principal    to     agent's     acts,     pre- 
sumed    from     knowledge     of 
agent's  custom,  7-703 
Eape,  see  Eape. 

Sale     of     mortgaged    chattel,    by 
agent,  8-687 
By  mortgagee,  8-686 
Where   required   to   be    written, 
2-289 
Seduction,  11-678,  684 

In  criminal  prosecution,   11-693, 
695 
Sexual  intercourse,  see  Rape. 

Insane  or  sleeping  woman,  1-34 
Sodomy,  11-828 

Spouse,    to    calling    of    the    other 
as  witness,  6-892 
To  separation,  4-767 
Surety,  to  alteration  of  bond  be- 
fore   delivery,    10-51 
To  extension  of  time,  burden  of 
proof,  10-48 
Surgical      operation,     burden      of 

proof,  9-836 
To  act  for  which  penalty  is  claim- 
ed,  7-717 
To   destruction   of   writing,   effect 
on  use  of  secondary  evidence, 
2-322 
To  possession,  12-28 
To  survey,  presumption,  10-414n, 
Trespass,    13-34 

54 


CONSIDERATION  —  Consult    analy- 
sis of  this  article,  3-368 
Accord  and  satisfaction  for,  1-120 
Adequacy,  see  infra,  Inadequacy. 
As  evidence  that  lost  conveyance 

was  of  fee,  4-219>i 
As   indication    whether   deed    is 
mortgage,  8-711 
Admissions  in  parol,  1-60 1ft 
Antecedent  debt,  presumption  from 

antedating  laond,  2-569ft 
Assignments,  for,  2-25,  26 

Of  mortgage,  8-742 
Assumpsit,  proof  in  action  of,  2-61 
Bailment    for    hire,    character    of 
consideration  necessary,  2-181 
Bills  and  notes,  2-485 
Bona    fide   purchase,    payment    nec- 
essary to,  13-922 
Bond,    necessity    and    burden    of 

proof,  2-569 
Burden  of  proving  lack  of,  4-58 
Covenant,  4-232 
Declarations     of     vendor,     against 

creditor,   l-550/i 
Deed,  see  Deeds. 

Fraudulent  conveyance,  see  Fraud- 
ulent    Conveyances  ;     Parol 
Evidence. 
General  denial,  proof  of  under,  13- 

783 
Guaranty,    presumptions   and   bur- 
den of  proof,  6-287 
Illegal,  2-748 

For  promise  of  marriage,  2-748 
Gambling  debt,  6-185 
Immoral,      burden       of      proof, 
2-569n 
Inadequacy  of,  as  defense  to  spe- 
cific performance,  11-940 
As  evidence,  of  advancement,  4- 
619 
Of  fraud,  2-829;  6-45 
Of  fraudulent  conveyance,  6- 

143 
Undue  influence,   13-208 
Impeaching  release  for,   11-167 
In  suit  for  reformation,  11-86 
Judgment  as  evidence  of,  7-838 
Limitation    of    carrier's    liability, 

for,   2-867 
Lost    instrument,    presumption,    8- 

345 
Marriage,  for  promise  of,  2-737 

Illegality  of,  2-748 
Mortgage,     declarations     of     mort- 
gagor, l-520?i 
In  equitable  suit  for  foreclosure, 

8-782 
Of  real  estate,  8-731 
Option,   13-838 
Order  of  proof,  9-248 
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CONSIDERATION,  cont  'd. 
Parol    evidence,    see    Parol    Evi- 
dence. 
Bill  of  sale,  11-516 
Bills  and  notes,  2-491 
Contract  and  guaranty,  6-271 
In  suit  for  specific  performance, 

11-932 
Statute    of     frauds,     effect,    see 

infra,  Statute  of  frauds. 
Subsequent       parol       agreement 
modifying  contract,  9-358 
Plea  of  non  est  factum,  evidence 

of  under,   9-4 
Pledge,  presumption,  9-856 
Presumptions,     from    seal,     6-288; 
8-732 
From  writing,  6-288 
SuirLciency  to  satisfy  statute  of 
frauds,  6-285 
Eeasonable    value    as    evidence    of 
(see  Contracts.     See  also 
Services),  13-596 
Eecitals  of,  see  Recitals. 
Alterations  in,  1-800 
As  evidence  of  advancement,  4- 

594 
In  action  on  covenant,  4-233 
In  deeds,  effect  of,  4-188 
Of  value  of,  4-621 
Presumptively  correct,  1-136 
Proof      required      to      overcome, 
2-785M 
Release,  11-161 
Resulting  trust,  presumption  from 

payment  of,  13-128,  147 
Sale,  11-493,  508,  516 
Seal,  see  supra,  Presumptions, 
Source  of,  recitals  as  evidence,  4- 

186 
Statute    of    frauds,    necessity    of 
memorandum,  6-276;  13-833 
Parol  evidence,  12-10;  14-23n 
Sufficiency,    of    presumption    to 
satisfy,   6-285 
Of  recital  of  value  received, 
6-284 
Usurious,  see  Usury, 
Variance  in  proof  of,  see  Variance, 
Warrantv,   11-540 
CONSOLIDATION,  of  actions,  depo- 
sitions previously  taken,  use  of, 
4-50071 
Right  to  object  to  testimony  pre- 
viously taken,  5-893 
Of   corporations,   copy   of   articles, 
3-609 
CONSPIRACY  —  Consult  analysis  of 
this  article,  3-405.     See  Riot  and 
Unlawful  Assembly;  Treason. 
Acts    of    co-conspirator,    after    ar- 
rest of  accused,  13-5 


CONSPIRACY,  cont'd. 
Admissions    of    co-conspirator,    see 
Admissions;    and   infra.   Dec- 
larations. 
False   pretenses,  5-745 
Between  debtor  and  vendee,  1-532 
Between  legatees,  declarations   to 

show,  14-358 
Boycott,  see  Boycott. 
Character  of  co-conspirator,  3-5n 
Circumstantial      evidence,      3-101, 

119,  408 
Confessions  of    co-conspirators,   3- 

361 
Declarations  of  co-conspirators,  1- 
589 
Alienation  of  affections,  1-761 
Election  fraud,  5-110 
False  pretenses,  5-745 
Preliminary  showing,   1-591 
Robbery,    ll-468/i 
To  show  malice,  8-372 
Incriminating    possession    by    co- 
conspirator, 6-695 
Opinion   as   to   accused's   complic- 
ity,  5-686 
To    burn    insured    property,    dec- 
larations,   7-566 
To    defraud,   by    sale,    declarations 
of  parties,  1-52971 
Character  of  co-conspirator,  3-5?i 
Creditors,  acts   and  declarations 
of   parties,   6-155 
Admissions  of  grantor,  1-516 
Declarations    of    assignor, 

1-534?!-,  535n 
Vendor,   subsequent   to    trans- 
fer,   12-596 
Declarations  of  parties  to,  l-522n 
Similar  fraudulent  acts,  6-35 
Specific   intent,   presumption,   7- 
592 
To    injure    spouse,   competency   of 

latter  as  witness.  6-889 
To  levy  war,  as  treason,  13-8 
To  unduly  influence  testator,  dec- 
larations,  13-291 
Variance,  13-719 
Venue,  13-935 
CONSTITUTIONALITY,     see    Jury 
Trial. 
Depositions  in  criminal  case,  stat- 
ute  authorizing.  4-316 
Inspection   of    workings   of    mine, 

law  governing,   8-609 
Judicial  notice   of  matters  affect- 
ing, 7-961 
Legislative  journals,  7-991 
Presumption  of,  12-48 
Retrospective  acts  governing  com- 
petency of  witness,  12-730 
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CONSTITUTIONALITY,  cont'd. 
Statutes   governing   effect   of   evi- 
dence,   making    it    conclusive, 
3-292;    14-110 
Making  it   prima  facie,   6-198 
Certain  documents  in  tax  pro- 
ceedings,   12-300 
Gaming,  6-177 
Eeferee's  report,  11-29 
Possession   of    liquors,    7-725 
CONSTITUTIONAL  LAW,  see  Con- 
frontation of  Witnesses;  Consti- 
tutionality;   Privilege;    Searches 
and  Seizures. 
Amendment    giving   right    to   con- 
frontation   of    witnesses    not 
applicable     in     state     courts, 
14-579 
Due  process  of  law,  applicability 
to  privilege  of  accused,  14-641 
Faith   and   credit  clause,   see  Eec- 

OKDS. 

Judicial  notice  of  law   of  sister 
state,  necessity,  see  Judicial 
Notice. 
State  patents,  10-409 
Privilege     of     accused,     see     Wit- 
nesses. 
CONSTRAINT,     distinguished     from 
duress     (see    Duress.     See    also 
Coercion),  1-596 
CONSTRUCTION,    see     Ambiguity  ; 
Contracts  ;     Parol     Evidence  ; 
Statutes;   Weight  and  Effect 
of  Evidence.     See  also  Interpre- 
tation;   Questions    of    Law    and 
Fact;  Words  and  Phrases. 
By   parties    to    instrument,    14-258 
Foreign    laws,    testimony     of     ex- 
perts, 5-828 
Letters  patent,  9-651 
Of  stipulations,  see  Stipulations. 
Of  testimony  (see  Weight  and  Ef- 
fect OF  Evidence),  14-215 
Trusts,   13-158 
Wills  (see  Wills),  14-498 
CONSTRUCTIVE     SERVICE,     see 

Service. 
CONSUL,  see  Certificates. 

Authority  to   take   depositions,  4- 
371 
CONSULTATION,   between   witness 
and    counsel,    14-573 
While  witness  is  under  the  rule, 
14-589 
CONTEMPORANEOUS     AGREE- 

MENT,  see  Parol  Evidence. 
CONTEMPORANEOUS     STATE- 
MENTS.  see  Intent;  Res  Ges- 
tae. 


CONTEMPT  —  Consult     analysis     of 
this  article,  3-436.     See  Attach- 
M  e  n  T  ;    Attendance   of   Wit- 
nesses. 
Confrontation,  right  to  in  proceed- 
ings for,  14-576M,  582 
Criminal  or  non-criminal  character, 

14-645JI 
In  proceedings  before  referee,  11- 

26 
Privilege  of  accused,   14-645n,  654 
Refusal  to  produce  documents,  4- 
820 
Bankruptcy   proceedings,   2-219 
On  giving  deposition,  4-420 
Refusal  to  submit  to  physical  ex- 
amination,  9-810 
Refusal     to     testify,     bankruptcy 
proceedings,    2-219 
Deposition,  4-420 
Examination  before  tiral,  5-367 
Expert,    without    extra    compen- 
sation,  14-556 
Patent    proceedings,   9-605 
Witness,  for  violation  of  rule,  14- 
600 
CONTESTED  ELECTION,  see  Elec- 
tions. 
CONTINUANCE,  see  I  n  s  a  N  i  t  Y  ; 
Presumptions. 
Admission   to   avoid,   effect   of,    1- 
480 
Use   at  other  trials,   1-480 
Compensation  of  witnesses  for  at- 
tendance  during,   14-543,  551 
Condition  of,  taking  depositions  of 

witnesses  present,   4-312?i 
Confrontation  of  witnesses,  on  ap- 
plication  for,    14-579 
Failure  to  file  deposition,  4-478_n 
Failure    to    give    notice    of    filing, 

4-479n 
Presumption  of ,  see  Presumptions. 
Stipulation  as  to  testimony  of  ab- 
sent witness,   effect   in   divorce 
case,  4-748?i 
Impeachment  of  witness,  7-53 
Foundation   for,   7-103 
To    enforce    answers,    examination 

before   trial,   5-369 
To     obtain     evidence,     cumulative 
evidence,   3-926 
Omitted  proof,  9-238n 
Record  of  infamy,  3-207n 
Testimony     whose     competency 
depends  upon   result  of  an- 
other pending  action,   3-206 
CONTRABAND,   opinion  as  to  what 

is,  5-700?i 
CONTRACTOR,     see     Mechanics  ' 
Liens. 
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CONTEACTOR,  cont'd. 

Admissions  against  owner,  ll-0Ub« 
CONTRACTS  — ConsuZt    analysis    of 
this  article,  3-510.     See  Assign- 
ments ;    Bailments  ;    Bonds; 
Caebiers  ;     Documentary     Evi- 
dence ;    Duress;   Guaranty  ; 
Mechanics'    Liens;    Non    Est 
Factum  ;     Novation  ;     Pledges  ; 
Public    Policy;     Ee  wards; 
Sales;    Salvage;    Specific   Per- 
formance; Statute  op  Frauds; 
Undue  Influence;  Vendor  and 
Pubchaser;     Written    Instru- 
ments.    See  also  Building  and 
Building  Contracts;  Composition 
with  Creditors;  Covenants. 
Abandonment     of,     see     Abandon- 
ment. 
Abbreviations    in,    see     Abbrevia- 
tions. 
Acceptance  of,  see  Acceptance. 
Acts   and  declarations  of   parties, 

2-737 
Admissions    as    proof    of    written 

contract,  1-600 
Alterations  in,  see  Alteration  of 

Instruments. 
Ambiguity  in,  see  Ambiguity;  Pa- 
rol Evidence.     See  also 
Words  and  Phrases. 
Antenuptial,  limiting  power  to  de- 
vise,  14-252 
Apprenticeship,  see  Apprentices. 
Assent  to,  see  Assent. 
As  to  interest,  see  Interest. 
Best  and  secondary  evidence  of,  see 
Best     and     Secondary     Evi- 
dence. 
Between  parent  and  child,  see  Par- 
ent  AND   Child;    Undue    In- 
fluence.    See    also    Confi- 
dential delations. 
To  pay  child  for  services,  9-290 
Between  relatives,  see  Fraudulent 
Conveyances;  Executors  and 
adivonistbators  ;   parent  and 
Child.       See     also     Advance- 
ments;   Confidential   Belations. 
Necessity  of  direct  evidence,  4- 
646 
Books  of  account  as  evidence  of, 
2-658 
Express   contracts,   2-642 
Breach,  order  of  proof,  9-239 
Of  promise  to  marry,  2-741 
Burden    of    proof,    on    defense    of 
rescission,   2-800n 
Special     contract,     as     defense, 
2-795n 


CONTRACTS,  cont'd. 
Cancellation  of,  see  Cancellation 

OF  Instruments. 
Capacity   to   make,   see   Capacity; 
Infants  ;    Insanity  ;    Mental 
and  Physical  States. 
Champertous   character,    see   Cham- 
perty and  Maintenance. 
Charter  party,  see  Charter  Party. 
Circumstantial   evidence   of,   3-99 
Express    contract    for    services, 
5-429 
Conclusions  as  to,  see  Conclusions. 
Conclusive   evidence   provided  by, 

3-284 
Consideration    for,    see    Considera- 
tion. 
Construction,   see   Ambiguity;    Pa- 
rol   Evidence;    Weight    and 
Effect  of  Evidence.    See  also 
Construction;     Words     and 
Phrases;  and  infra,  Interpreta- 
tion. 
By  parties,  1-839;   2-715 
Shipping    contracts,    1-318 
Vendor  and  purchaser,  13-843 
Corporation,  presumptively  within 

its  powers,  3-632 
Corroboration    in    actions    on     3- 

719 
Covenants,  see  Covenants. 
Customs    and    usages    to    construe, 

see  Customs  and  Usages. 
Damages,     agreement     not     to     re- 
engage in  business,  4-7}i 
Burden  of  proof,  4-5 
Evidence  admissible,  4-14 
Expenditures,   4-30 
Opinion    or    conclusion,    see    Ex- 
pert AND  Opinion  Evidence. 
See  also  Conclusions. 
Presumption  of  damage,  4-4 
Profits,    4-22 
Delivery  of,  see  Delivery. 
Employment,  see  Master  and  Serv- 
ant; Principal  and  Agent. 
Commencement      in      reasonable 
time,   8-498 
Execution,    see    Written    Instru- 
ments. 
For    testamentary    disposition,    5- 

427 
Fraud,  see  Fraud;  Undue  Influ- 
ence.     See    also    Confidential 
Belations. 
Not  presumed,  6-8 
Illegality,  see  Consideration  ;  Gam- 
ing. 
Champertous,  see  Champerty  and 

Maintenance. 
Lease,   no   defense  to  action  of 
unlawful  detainer    5-804 
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CONTRACTS,  cont'd. 
Illegality,  cont'd. 
Parol  evidence,  9-339 
Privilege  against   disclosure,   14- 

64871 
Proof  of,  under  general  denial, 

13-792 
Sales,  11-498 

Of   intoxicating    liquor,    7-697 
Insanity  of  parties,  see  Capacity; 

Insanity;   Eescission. 
Insurance,  see  Insurance. 
Intent  of  parties  to,  see  Intent,  _ 
Interpretation,    see   Interpretation; 
and  supra,   Construction. 
By  advertisements,  2-188 
One    which    makes    lawful    con 

tract  preferred,  6-171 
Understanding    of    parties     (see 
Understanding) ,  6-295 
Conversations,    3-658 
Course  of  dealing,  6-177 
Mortgage,  8-702 
Words  and  phrases,  meaning  of, 
see     Expert     and     Opinion 
Evidence.     See   also    Words 
and  Phrases. 
Lease,  see  Landlord  and  Tenant. 
Limiting    liability,    see    Limitation 

of  Liability. 
Limiting  speed  of  train,  8-954;  10- 

495 
Marriage,  see  Breach  of  Promise; 

Marriage. 
Number  of  witnesses  required,  14- 

107 
Opinions  as  to,   see   Conclusions. 
Oral,  weight  of  evidence  to  prove, 

14-156 
Parol  evidence  affecting,  see  Parol 

Evidence. 
Performance,   see   Performance. 
Place  of  making,  see  Place. 
Presumption      as      to      continuance 

(see  Presumptions),  9-914 
Professional  services,  see  Attorney 
AND  Client;   Physicians  and 
Surgeons.     See  also   Services. 
Public  officer,  by,  9-202 
Ratification  of,  see  Eatification, 
Reasonable   value   as   evidence   of 

agreed    price,    13-596 
Reformation   of,   see   Reformation 

OF  Instruments. 
Representations  inducing  contract 

of  carriage,  2-871 
Rescission  of,  see  Rescission. 
Res  gestae  of,  11-407 
Restraint  of  trade,  see  Restraint 

OF  Trade. 
Similar  contracts  with  others   (see 
Similar  Transactions),  11-780 


CONTRACTS,  cont'd. 

Stipulations,  see  Stipulations. 
Street    improvements,    see    Special 

Assessment. 
Subscription   contracts,   see   Corpo- 
rations;  Parol  Evidence. 
Sunday,  see  Sunday  Laws. 

Account  stated,  l-181n 
Telegrams  as  evidence  of,  14-723 
Time  as  essence  of,  land  contracts, 

13-860 
To      make      favorable      will      (see 

Wills),  5-427,  523 
Towage,  see  Towage. 
Unexecuted   writings   as    evidence 

of,  14-704 
Usurious,  see  Usury. 
Value  of,  13-529 

Non-expert   opinion,    13-555 
Variance   in   proof    of    (see   Vari- 
ance), 13-670 
Void    contracts     as     evidence,     see 
Statute  of  Frauds;  Written 
Instruments. 
Waiver   of   provisions,   burden    of 
proof,  13-1019 
By  agent,  13-1019,  1022 
How  shown,    13-1022 
Waiver   of     right     of     action     for 

breach,    13-1031 
Willingness    to   make,   opinion,   5- 

701 
With  telegraph  company,  see  Tele- 
graphs and  Telephones.    See 
also  Limitation  of  Liability. 
With  witnesses,  as  to  fees,  14-549 
CONTRADICTION,  of  answer  to  in- 
terrogatories, 1-916 
On  examination  before  trial,  5- 
377 
CONTRADICTION  OF  EVIDENCE, 
see  Impeachment  of  Books. 
By    party    introducing    it,    docu- 
ments, 4-842 
Impossibility   of,   as   affecting  its 
weight,  14-213 
CONTRADICTION    OF    WIT- 
NESSES —  Consult    analysis    of 
this  article,  3-530 
By  affidavit,  14-116 
By  books  of  account  referred  to, 

2-661 
Contradictory    statements,    as    af- 
firmative evidence,  14-202 
In    other   position   in   same  pro- 
ceeding, 4-534 
Cross-examination    as    to   previous 
inconsistent  statements,  3-874 
Earlier   statements   more   reliable, 
14-201 
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Copies. 


CONTRADICTION  OF  WITNESSES, 

cont 'd. 
Leading    questions    to    contradict- 
ing witness,  4-664 
Subscribing  witnesses,  14-795 
To  will,  14-420,  421 
By  proponent,  14-394 
Testimony    given    at    preliminary 
hearing,  5-323 
CONTKIBUTION,     action     for     be- 
tween partners,  9-571 
Between      sureties,      statute      of 

trauds,   10-52 
Parol    evidence   in    action   for,    8- 

627n 
Party  wall,  presumption  of  prom- 
ise from  use  of,  1-218 
CONTRIBUTOEY       NEGLIGENCE, 
see  Carriers;  Master  and  Serv- 
ant;    Negligence;     Eailroads; 
Street  Railroads. 
CONTROL    OF    EVIDENCE,    degree 
of  proof  where  one  party  controls 
(see  Burden  of  Proof),  14-83 
CONVERSATIONS,  see  Whole  of  Ut- 
terance. 
Casual  statements,  weight,  14-145 
Diverting  attention,  effect  on  ac- 
curacy  of   observation,   14-178 
Memory  as  to  of  party  participat- 
ing in,  14-196 
Over    telephone,    see     Telegraphs 

and  Telephones. 
Testator,  as  evidence  of  capacity, 

14-291,   378 
Weight    and    sufficiency    of    testi- 
mony as  to,  14-143 
CONVERSION,  see  Replevin;   Tro- 
ver and  Conversion. 
CONVEYANCER,  privilege  of  com- 
munications to,  10-216,  248 
CONVEYANCES,    see    Acknowledg- 
ments ;    Boundaries  ;   Deeds; 
Fraudulent    Conveyances ; 
Parol    Evidence;    Vendor    and 
Purchaser  ;     Written     Instru- 
ments.    See  also  Grants. 
Ambiguity  in,  see  Ambiguity. 

Description,    effect    on    admissi- 
bility of  writing,  14-702 
Presumption     as     to     whether 
true  or  magnetic  meridian 
intended,  2-713 
As  advancements,   conveyance  by 
third  party,  4-598 
When   presumed  to  be,  4-594 
By   executor   or   administrator    (see 
Descent    and    Distribution  ; 
Executors    and    Administra- 
tors; Title),  5-399 
By  guardian,  6-314,  335 


CONVEYANCES,  cont'd.     . 
By   public    officer    (see    Officers; 
Taxation.      See   also   Judicial 
Sales;  Sheriffs),  9-949 
Consideration    for,    see    Considera- 

ation  ;  Deeds. 
From  husband  to  wife,  6-831 
Homesteads,  see  Homesteads  and 

Exemptions. 
Parol  evidence  as  to  consideration, 
see  Consideration  ;  Parol  Evi- 
dence. 
CONVICTION  OF  CRIME,  see  For- 
mer Conviction  ;    Impeachment 
OF  Witnesses;  Records. 
Cross-examination  as  to,  3-872 
Disqualification  of  voter,  5-84 
Impeachment    of    witness    by,    see 
Impeachm:ent   of   Witnesses. 
Infamous  crime,  see  Competency; 

Witnesses. 
Prerequisite  to  recovery  of  reward, 
11-447 
How  shown,  11-447 
Record  evidence  of,  see  Records. 
CONVICTS,  see  Escape;  Witnesses. 
See  also  Infamy. 
Credibility  of  as  witnesses,  3-756 
Depositions  of,  4-319?i 
Domicil,  presumption  as  to,  4-850 
COOLING  TIME,  see  Homicide.    See 

also  Provocation. 
C  0-P  ARTIES,  see  Transactions 
WITH  Deceased   Persons  ;   Wit- 
nesses.    See  also  Parties. 
COPIES  —  Consult    analysis    of    this 
article,    3-538.      See    Best    and 
Secondary    Evidence  ;    Records. 
See  also  Duplicates ;  Translation. 
Abstracts  of  title,  1-66 
Admission  of  correctness  as  admis- 
sion of  original,  1-445;  3-192n; 
4-211?i 
Affidavits,    admissible    when    cor- 
rectness  admitted,   1-477 
Of    injury    by    railway,    3-543«; 
10-531 
Altered   instrument,   1-776 
Ancient  copy  presumed  genuine,  1- 

880 
Applications  for  insurance,  7-516 
As  best  secondary  evidence,  2-384 

Of  foreign  law,  5-827 
Attaching  to  deposition,  4-438 
Authenticating  by   deposition,   10- 

866 
Blank  form  as,  10-852 
Certificates      of     registration      of 

trade-mark,   12-634 
Certified,   see   Corporations;    Rec- 
ords. 
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COPIES,  cont'd. 

Comparison  with  original,  necessity, 
4-212m;  10-865 
Necessity   of   stating  in   certifi- 
cate, 10-901 

Copy  of  copy,  10-389n,  861 

Articles  of  incorporation,  10-879 
Of  assessment  roll,   12-339 

Corporate    records,    3-651 

Counterparts,  see  Best  and  Sec- 
ondary Evidence.  See  also 
Duplicates. 

Cross-reading,  10-865 

Deeds,  4-211 

Diagram  admissible  though  a 
copy,  4-640 

Drafts  of  writing,  2-388;  3-540 
Of  dying  declaration,  4-988n 

Dying  declarations,  4-1010 

Entries  in  account  books,  2-691 

Established,  4-211n,  535;i 
Of  records,  10-856,  863 

Execution  of  original,   14-744 

Exemplified  copy,  10-860 

Inscriptions,  11-208 

Kind  preferred,  10-861 

Letter-press,  of  abstract  of  title, 
1-69 

Lost  depositions,  4-535 

Lost  will,  to  prove  contents,  14-468 

Made  from  memory,  4-212n 

Maps,   8-433 

Mutilated  copy,  4-212 

Necessity  of  producing,   10-853 

Newspapers,  see  Newspapers. 

Notarial  acts,  as  duplicate  orig- 
inals, 10-929 

Objections    to,     admitted    without 
objection,   9-120 
Sufficiency,  9-89 

Of  memorandum,  use  to  refresh 
memory,    11-124,    131 

Part  of  another  original,  2-284 

Partial  copies,   10-852 

Plats,   2-708 

Printed  publications,  see  Printed 
Publications. 

Private   acts   of  legislature,   12-47 

Eeading  to  witness,  8-358 

Records    and    documents    (see   Rec- 
ords), 10-852 
Necessity    of    producing,    10-853 

Refreshing  memory  with,  see  supra, 
Of  memorandum. 

Refusal  to  produce,  effect,  1-775m 

Secondary  evidence  of  contents 
of.   2-319 

Substitution  of  for  original  in  evi- 
dence, by  referee,  11-23 

Surveys,    2-706 

Sworn  copy   (see  Records),  10-864 


COPIES,  cont'd. 

Telegrams,  which  is  the  original, 

14-722 
Tracings,  2-388 

Unauthenticated    copy    sometimes 
competent,  4-211 
As  secondary  evidence,  4-212 
Use  of  for  comparison,  handwrit- 
ing,  6-436 
Letter-press,  6-436 
Photographic,  6-436 
Traced,   6-436 
Which    have    become    records    or 
archives,    10-862 
COPYRIGHT  —  Cons«Z^    analysis    of 
this  article,  3-550 
Actions   for  infringement,  compell- 
ing production  of  documents  by 
defendant,   2-114/1 
CORONER'S      ITU  QTJ-EST.  — Consult 
analysis  of  this  article,  3-568 
Attendance  and  testimony  of  wit- 
nesses, attachment,  2-121 
Coroner's  power  to  compel,  3- 
477 
Reduction  of  testimony  to  writing, 

presumption  as  to,  9-952 
Use  at  trial,  of  statements  of  ac- 
cused at,  5-327n 
As  confession,   3-336 
Of  testimony  at,   5-S20n 
To  impeach,  7-57 
Verdict  as  evidence,  forming  part 
of  proofs  of  death,   7-575 
Of  cause  of  death,  7-561 
Of  survivorship,  4-53 
CORPORATIONS  —  Consult   analysis 
of  this  article,  3-577.   See  Munic- 
ipal   Corporations;    Quo    War- 
ranto.     See      also      Confidential 
Relatione;  Stocks. 
Acceptance,  see  Acceptance. 
Of  amendments,   12-117 
Of   charter,   12-116 
Of   franchise,    12-118 
Account  books  of,  as  evidence,  2- 

677 

Acquisition  of  property,  by  eminent 

domain,  see  Eminent  Domain. 

Presumption    as    to    legality    of, 

9-919n 

Admissions   by   officers   and   agents 

of  (see  Admissions),  1-551 
Affidavits,  see  Affidavits. 
By  officers,  l-719?i 
For  change  of  venue,  13-940 
Answers  by,  to  bill  in  equity,  veri- 
fication of,  1-935 
To    bill   of   discovery,   4-718 
Verification  of,  4-721 
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COEPORATIONS,  confd. 

Authority  of  officers,   preliminary 
proof   of    to     execute-    instru- 
ments,  i-155,    14-7-il 
Presumption     of     (see     Seals), 
10-Sn 
Books  of.  see  Books;  Wkittex  Ix- 
STKUMEXTS;    and    infra.    Min- 
utes ;    Eecords. 
Authentication,  mode  of,   1-4-752 

Xecessitv.  14-735 
Weight  as  evidence.   14-796 
Citizenship,  proof  of  in  support  of 

mining  claim.  S-594 
Criminal     contempt,     liability     for, 

3-449.7 
Cross-examination   of   officers   and 
directors    as    adverse    partie? 
3-S41 
Declaranons,  see  Deci-AEatioxs. 
Discovery,    from   agents    and    offi- 
cers "of ,  4-698 
To  obtain  names  of  stockholders, 
4-697n 
Domicil  of,  4-854 
Elections.   5-117 
Examination  before  trial.  5-342 
Answers    to    interrogatories,    by 

whom   made.   5-364 
Compelling  answers  by,  5-369 
Examination  on  supplementary  pro- 

ceeilings,  12-231,  233n 
Existence  of.  bank,  see  Banks  and 
Banking. 
Burden  of  proof,  prosecution  for 

nuisance.  9-12n 
Certificate    of    incorporation,    see 

Cebtificates. 
Certified  copy  of  articles,  10-S79 
Continuance    of    existence,    pre- 
sumption, 9-907/1 
De    facto,   insufficiency   in   emi- 
nent domain  proceedings,  5- 
166 
Denial,  nature  and  sufficiency,  1- 

410.  411.n 
National     bank,     certificate     of 
controller   of    currency,    2- 
964n 
Organization  certificate,  10- 
1012 
Xature  and  sufficiency  of  proof 

in  burglary  case,  2-815 
Presumption  from  long  user,  12- 

115 
Proof   in    eminent    domain   pro- 
ceedings, .5-166 
Eecitals  in  deed  as  evidence,  4- 

183  ?i 
Secondary  evidence  admitted 
without  objection,  sufficiency, 
9-120n 


CORPORATIONS,  cont'd. 

Forfeiture,    of    license    of    foreign 
corporation,    not    criminal    pro- 
ceeding. 14-646/i 
Quo   warranto    not    criminal   pro- 
ceeding,  14-646/i 
Fraud,    conveyances    by    corpora- 
tions  with   same   directors,   6- 
118 
Oyervaluation  of  property  receiyed 
for  stock,  6-47n 
Incorporation,     see     supra.     Exist- 
ence of. 
Intent  of,  direct  testimony  by  offi- 
cer or  agent    (see  Direct  Eyi- 
DEXCE),  7-602/i,  603,  604» 
Judgment    against,    conclusiveness 

against  stockholders,  3-275 
Judicial  notice  of  matters  relating 

to,  see  JtDiciAL  Notice. 
Knowledge,    of    corporate    affairs, 
by  officers,  presumption,  6-65 
Of  rules  or    bv-laws,    presump- 
tion, 8-13 
Minutes,  see  infra.  Eecords. 
Unauthorized  entries  in,  5-262n 
"When  privileged,   10-355 
Notes     executed    by     officer     pre- 
sumed his  individual  notes,  2- 
460 
Notice  of  special  director 's  meeting, 
presumption  from  mailing  (see 
Mails  and  Mailing).  9-S99 
Officers  of  as  experts,  5-537 

Fees  of  witnesses,  14-.545/!,  .548 
Privilege    of,    claimed   by   officers, 
14-665 
"Who  may  claim,  14-668 
Proceedings    for    execution    against 
stockholder,    judicial  notice   of 
judgment    against    corporation, 
7-1002n 
Purchase    of    land,    presumed    for 

authorized  purpose,  13-829/i 
Quo  warranto,  see  Qro  "Warkaxto. 
Eatification  by,  10-623 

Knowledge  necessary,  10-612n 
Eecords.     as     ancient      documents, 
1-862/! 
As    best    evidence,    of    elections. 
5-118 
Eecords  required  by  law.  2-289/1 
Copies,  as  primary  evidence,  3- 
542 
Certified  copy,  10-861 
Inconvenience    as    excuse    for 
non-production,  3-543 
Facts  not  required  to  be  proved 

by.  4-833 
Inspection  of,  4-807 
Minutes,  see  supra,  Minutes. 
Parol  evidence  affecting,  10-987 
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COEPOEATIONB,  cont'd. 
H'^'/jT'Ih,  cont'd. 
yrWilhii'-A     a;jai/i«»     production 
of,  U-Wrj,  CjCjH 
(yf  offi'HiT,  or  *!rnploye,  14-^)^/') 
PrivjJ<;ge^l  cfiara^ter  of,  »*!^  «'«/»^'-!, 

Minute*. 
Public  orj/orationH,  »*:*'.  Kk^x^ei^h, 
Wdght,  a«  f;vjd<;nc<j,  14-113/* 
TUi]tfjrin  and  ntn.Uari".nt  fi\<-A  of  tv: 
ord    a»    fabje    reprewentatioriB, 
«J-75n 
Beix^rtB  t/>  by  empUiye«,  privilege 

of,  10-356 
Efj'rfidcnee  for  taxation,  12-312 
,Sal<;»  tf>,  by  director*,  11-547 
8eal»,  Bee  JuwcuL  Nr/rice;  Seals. 
Effect  of,  »^ie  8eai-s. 
Parol  evidence,  9-3*^6 
Stock,  aa  evidence  of  value  of  a»- 
»fct8,  13-445 
Conversion,  damages,  13-100 
Forfeiture  of,  •>%4% 
Presumption  of  ownensbip  from 

ptjahhii'iiion,  9-2*50 
Subscriptions  to,  parol  evidence, 

9-500 
Value  of,  13-526 

For  taxation,  12-26%-rt 
On  fi/jndemnation,  5-ld6 
Presumption,  13-426 
Stock   r^ertificatei^,   i^arol   evidenc« 

affecting,  9-499  ^ 

Stockholders,  admissions  by,  l-o77 
IHsability   of,    foreign   judgment 
against  corporation,  7-'i47n 
COEPTJS  DELICTI  —  Corawlt  an/j^y- 
;i-^    0/-    fAr;?    artkl«,    3-659.      See 
CoKa/^fc/jiiATio:." . 
Accomplice's  testimony,  corrobora- 
tion of,  1-105 
Arson,  1-981 

Circumstantial  evidence,  3-»o 
Necessity  of  accounting  for  lack 
of  direct  evidence,  3-^ 
Confession  of,  see  Coi^rtssiOKS. 
Corroboration,  see  tn/ra,  Corrob- 
oration. 
Ees   gestae   declarations  of   ac- 
cused as    independent    evi- 
dence   corroborating    confu- 
sion, 11-3.59 
Coroner's  verdict  as  evidence  of, 

.3-570 
Corroboration,  see  Cokeobobatioij  ; 
and  r<i//ra,  fjonfession  of. 
Bv  confessions,  3-356 
Of  confession,  by  proof  of,  3-109 
Sufl5ciency,  3-6%4 
Embezzlement,  5-135 


C0EPU8  DELICTI,  c^mt'd. 

yifh<;    •,r<:^.".:i'.<:-'..    f^l>:itv    of    1*i\ftty 
v;i/.at;'/.'.H.     -^y,  rr.'i^WfOM    instotti- 
eifent,  5-75'A'ft 
Ifornicide,     identification     of     re- 
mains, 6-1^ 
r>arceny,  *^-%6 
Evidence  in  addition  to  p'/sses- 
sion  of  gV/dJ!,  %-99 
Order  of  jyroof,  9-250 
Perjury,  »e^  PhJtJUKY, 
K/>bbery,  ll-4;y8 
COKKESPONDENCE,    seft   Ai»Ml»- 
Bi/>;v>;;    DE^.^AKATi/^icii;    Weittew 
I.'CBTKtME.'vTK.    Bee  ateo  Letterti; 
fVft/jU  of  Vtteraru:e. 
Between  e/jTixpiraU/rti,  .^409 
Ezistenee  of,  j/arol  evidence  cona- 

jjtcU'.nt,  2-739 
Order  of  proof,  9-240 
COEBESPOXDENT  STATEMENTS, 
jj  e  e    CoKaoisOEATio.'w" ;     D£/;LAiiA- 

TIOK»;     iMfEACHMEKT     OF     WjT- 

KEKBES. 

COEEOEOEATION  —  Con^wlt  a/wlj/- 
^v,^  o/  ?/r^  artKJ«,  3-^>67.  See 
WzU/HT    Aiciy    ErrE<,T    of    E'n- 

VZKCZ;    WlTi>EftKES. 

Abducted  female,  1-45 
Accomplices,  of,  l-62n,  99 
Bribery,   2-771 
Fornication,   5-969 
When  called  by  a^yjused^  1-115 
Ancient  document,  of  genuineness 

of,  l-%67 
Annulment  of  marriage,  eomplam- 

ant,  8-4f^» 
Bastardy,  complainant  in,  2-255 
Breach  of  promise,  plaintiff,  3-71%; 

>^5.50» 
Bribery,  3-769 

By  books  of  account,  2-662 
By  letters,  14-715 
By  other  similar  acfei,  cruelty,  4- 
771 
Whether   cumulative   or   corrobo- 
rative, 6-.34« 
Child,  testifying  without  oath,  14- 

105 
Circumstantial  eridenee  as,  see  Cl»- 

CUMSTA'CTIAL   E^TDESCE. 

Claimants  agaiast  estates,  5-421«; 

12-702 
Confessions,  3-356 
As   to    corpus    delicti,    nwiessity. 

3-665  . 

By  proof  of  corpus  delicti,  3-109 
In  divorce  suit,  see  tnfra,  Divorce 

stdt. 
Soffieiaiey.  see  t»/ra.  Sufficiency. 
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CORROBORATION,   cont'd. 

Correspondent     statements,     3-736; 
6-936;   7-231;   11-681 
Relatrix  in  bastardy,  2-244 
Self-serving  statements,   1-388 
Witness    charged    with    perjury, 
9-761,  764 
Detectives,  4-629 

Distinction     between     corroborative 
and  cumulative  evidence,  3-918rt 
Divorce  suit,  4-793 

Confession  and  admissions,  4-747 
Dying   declaration,   4-1017 
Effect  on  credibility,  3-775 
Entries  made  by  witness,  5-264 
Expert  testimony  as,  5-640 
Gift,  testimony  of  donee,   6-204?i 

Gift  causa  mortis,  6-236 
Incest,  7-255 
Intoxicating   liquors,    of    purchaser 

as  to  Ms  possession,  7-763 
Material  evidence,  what  is,  8-550n 
Memorandum  as,  14-731 
Nature  of,  3-701 
Of   grantor,    to    show    deed    to    be 

mortgage,  8-720 
Of  payment,  9-729 
Of  secondary  evidence  of  lost  in- 
strument,  8-362 
Of  thief,  on  prosecution  for  receiv- 
ing stolen  goods,  10-666,  668 
Particeps  criminis,  abortion,  1-61 

Divorce,  4-796 
Perjury,   9-759 
Private  memorandum,  14-731 
Rape,  prosecutrix  in,  10-587,  600 
Seduced  female,  in  criminal  prose- 
cution, 11-694,  696,  698 
Subsequent     confirmatory     state- 
ments, 11-681 
Sodomy,  victim  of,  11-828,  829 
Striking  out  evidence  for  lack  of, 

12-182 
Sufficiency,  1-45 
Accomplice,  1-104 
By  proof  of  intention,  1-108 
Conduct    and    statements    of   ac- 
cused, 1-109 
Confessions    and    admissions    of 

accused,  1-110 
Non-essential  matters,  1-105 
Witness  who  has  testified  falsely  in 
part,  effect,  14-171 
COST,  see  Value. 
Of     preventing     alleged     nuisance, 

9-22 
Of    repairs    or    improvements,    on 
question  of  negligence,  8-938 
COSTS,  as  damages  in  action  on  in- 
junction bond,  7-367 
Best  evidence  of,  10-817 


COSTS,  cont'd. 

Effect  of  tender,  see  Tender. 
In  agreed  case,   12-79n 
Of  physical  examination,  9-809 
Of  taking  deposition,  4-569 
Of  view,  13-991 

Witness  fee,  taxation  of,  14-567 
Witnesses    subpoenaed     but     ex- 
cluded by  limitation  placed 
on     number     of     witnesses, 
3-931?!,  933n 
COTENANTS,  see  Partition. 

Adverse   possession   between,    1-685 
Declarations  by,  against  each  other, 

12-568 
Ouster,  proof  of  in  ejectment,  5-24 
COUNCIL,   see  Municipal  Corpora- 
tions. 
COUNSEL,   see   Attorney   and   Cli- 
ent. See  also  Advice  of  Attorney. 
COUNTER-AFFIDAVITS,  see  Affi- 
davits; New  Trial;  Venue. 
COUNTER-CLAIM,  see  Set-Ofp  and 

Counter-Claim. 
COUNTERFEITING— Conswit 
analysis  of  this  article,  3-744 
Expert  testimony  as  to,  5-563  . 
Intoxication    as    negativing    guilty 

knowledge,  7-609/1 
Of    trade-mark,    see    Trade-Marks 

and  Trade  Names. 
Other    similar    acts     (see    Similar 

Transactions),  3-127 
Reputation  of  defendant,  3-21n 
Variance,  13-720 
COUNTERPARTS,  see  Best  and  Sec- 
ondary  Evidence;   Copies.     See 
also  Duplicates. 
COUNTIES,  see  Judicial  Notice; 
Venue. 
Liability  for  witness  fees,  14-563 
COUNTY  ATTORNEY,  see  Prosecut- 
ing Attorney. 
COUPONS,    admissibility    without 
bond,   14-703/1 
Ownership    presumed    from   posses- 
sion, 2-572,  573 
COURSE   OF   BUSINESS,   see   Cus- 
toms and  Usages;    Entries   in 
Regular   Course   of   Business; 
Judicial  Notice  ;  Presumptions  ; 
Similar  Transactions.    See  also 
Habits. 
COURSES    AND    DISTANCES,    see 
Boundaries. 
Relative  importance  when  calls  of 
grant   are  conflicting,   2-711 
COURTS,  see  Contempt;  Judgments; 
Records;    Removal  of  Causes; 
Venue.     See  also  Judges;  Trial. 
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COURTS,  cont'd. 

Contempt,    power    to    punish    for, 

3-475 
Examination  of  juror  by,  voir  dire, 

13-1009 
Examination   of  witness  by,  5-381 

On  voir  dire,  13-1000 
Exclusion  of  evidence  on  own  mo- 
tion, 9-134 
Federal  courts,  attendance  of  wit- 
nesses,   practice    as    to,    2-104, 
115,  122 
Competency      of     witnesses     in, 
3-196 
Court  of  claims,  3-211h 
Husband  and  wife,  6-858 
In  admiralty,  1-229,  277 
In  prize  causes,  1-232 
Territorial  courts,  3-197/1 
Transactions    with    deceased 
persons,  12-731 
Depositions  in,  see  Depositions. 
Examination    of    parties    before 

trial,  5-339 
Rules  of  evidence  in,  3-196 
Admiralty,   1-229 
Handwriting,  6-393,  397 
Negligence,    burden    of    proof, 

8-863 
Privileged         communications, 

10-335 
Eecords,     proof     of,     10-1005, 

1013 
Territorial   courts,   3-197n,    10- 
1013 
Invading  province   of,  see  Expert 

AND  Opinion  Evidence. 
Judicial    notice    by,    see    Judicial 
Notice,     and     infra,     Private 
knowledge. 
Of  matters  relating  to,  7-994 
Of  seals  of,  7-983 
Justice  court,  see  Justice  Court. 
Minutes  of,  see  Minutes. 
Misconduct  of,  competency  of  jur- 
or to  show,  3-230 
Opinions  of,  see  Opinions. 
Order,     for    production     of    docu- 
ments, 4-809 
Presumptions  as  to  proceedings  and 
jurisdiction    (see  Presump- 
tions.    See  also  Jurisdiction), 
9-927,  929 
Private    knowledge    of    judge,    see 
Judicial  Notice;  Knowledge. 
Reports  of  decisions,  see  Eeports. 
Rules  of,  affecting  evidence,  3-196 
Waiver  by  stipulation,  3-192;i 
As  to  accounting,  1-141 
As  to  bills  of  particulars,  1-156 


COURTS,   cont'd. 

As  to  depositions,  4-314n 
As  to  stipulations,  see  Stipula- 
tions. 
Excluding  testimony  of  attorney, 

3-237?) 
Judicial  notice  of,  7-998 
Limiting  cross-examination  to  one 

counsel,  3-813 
Requiring    filing    of    abstract    of 

title,  effect,  1-66 
Supreme  court  of  United  States, 
requiring    printing    of    state 
statutes    in   briefs,    7-958?i 
Striking  out  evidence  on  own  mo- 
tion, 12-196 
Territorial  courts,   see  supra,   Fed- 
eral  courts. 
COVENANT,  see  Deeds;   Landlord 
and  Tenant;  Title. 
Action   of,   pleas   to,    evidence   ad- 
missible under,  13-768 
Actions   on,  4-224 

Burden  of  proof,  breach  of  war- 
ranty, 8-784 
By  mortgagee  of  chattel,  8-677n 
By  vendee,  13-895 
Covenants  of  title,  pecuniary  ad- 
vantages of  part  lost,  4-15?v 
Recital   in    deed    as    evidence    of 

value,  13-446 
Depositions    taken    before    notice 

to  warrantor,  4-499 
Parol    evidence    of    consideration 
for  deed,  3-384,  392 
Not  to  sue,  effect,  ll-163n 
Of  warranty,  see  Warranty. 
Parol    evidence     of    exception     to, 

4-196 
Secondary  evidence  of,  4-2 16n 
COVERTURE,  see  Dower;  Husband 

AND  Wife. 
CREDIBILITY  —  Consult  analysis  of 
this    article,    3-751.      See    Bias; 
Character;  Corroboration;  De- 
tectives AND  Informers  ;  Weight 
AND  Effect  of  Evidence. 
Accomplice,  1-99 
Animus  of  witness,  2-770 
Attack  on  as   justification   for  cor- 
roboration, 3-731 
Attorney,  14-157 
Character  witness,  14-165 
Children  (see  Children),  14-161 
Chinese,  14-159 
Clergymen,  14-157 
Compensation  of  witness,   3-855 
Cross-examination  to  test,  3-849 
As  to  crime  of  vritness,  3-870 
Of  character  witness,  as  to  spe- 
cific acts  and  rumors,  3-49 
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CREDIBILITY,   cont'd. 

Cross-examination    to    test,    cont'd. 

Of  expert,  5-630,  633 
Death  of  adverse  witness,  effect  of, 

1-337 
Deponent,    effect    on    of    preparing 
answers  in  advance,  4-415,  416n. 
Detectives     (see    Detectives    and 

Informers),  14-158 
Disinterested  witnesses,  1-335 
Dying  declarations,  see  Dying  Dec- 
larations. 
Experts,  5-637 

Cross-examination  of,   see  supra, 

Cross-examination. 
Preliminary  examination  as  to, 
5-548 
Hindus,  14-160 
Impeachment  of,  see  Impeachment 

OF  Witnesses. 
In  admiralty,   1-335 

Seamen,  1-338;  14-158 
Indictment,   effect,   see  Indictment. 
Indians,  14-157 
In  divorce  suit,  see  Divorce. 

Kelatives  and  servants,  4-799 
Infamy   as   affecting,   3-207 
Insane   persons,   14-160 
Interest,  see  Witnesses. 

Evidence    of    insolvency    to    dis- 
prove,  3-734?i 
Intimacy    with    party    since    com- 
mencement of  suit,  4-757?!- 
Judicial     notice     as     to     particular 

races,  7-885;   931n 
Negroes,  14-159 
Opinion  as  to,  5-634,  665 
Opium  eaters,  14-160 
Particeps  criminis,  1-61,  634;  4-796 
Question     for     jury,     see    infra, 
Question  for  jury. 
Parties    and    interested    witnesses, 
see  Witnesses.     See  also  Par- 
ties), 9-507 
Personal  knowledge  of  juror  as  to, 

see  Jurors. 
Police  officers,  14-158 
Prostitutes,  14-166 
Question  for  jury,  2-254?i;  14-121 

Of  particeps  criminis,   1-634 
Race,  effect  of,  see  supra,  Chinese; 
Hindus;  Indians;  Judicial  No- 
tice;  Negroes.     See  also  Eace. 
Religious  beliefs,  as  affecting.    See 

Religious  Belief,  2-67 
Rule,  violators  of,   14-600 
Technical   knowledge,   lack    of,    1- 

337 
Voluntary  appearance  without  sub- 
poena, 2-414 
Witness   false   in   part,   14-169 


CREDITORS,  see  Assignments  foe 
THE     Benefit     of     Creditors  ; 
Fraudulent  Conveyances. 
Application  by  for  letters   of   ad- 
ministration,  5-390 
Defrauding  by  giving  note,  2-496 
Hindering,  delaying  or  defrauding 

by  assignment,  2-40 
Legacy  left  to,  presumption  as  to 
satisfaction  of  debt,   14-48 
CREDITOR 'S  BILL,  see  Fraudulent 
Conveyances  ;      Supplementary 
Proceedings. 
CREDITS,  see  Accounts,  Account- 
ing AND  Accounts  Stated;  Bur- 
den OF  Proof;  Payment. 
CRIME,     capacity     to     commit,     see 
Capacity;  Infants;  Insanity. 
Conviction    of,    see    Conviction    of 

Crime. 
Of   witness,   effect   on    competency, 
see  Witnesses.     See  also  In- 
famy. 
Effect   on   credibility,  see  Credi- 
bility;   Impeachment  of 
Witnesses. 
Opinions  and  conclusions  as  to,  see 
Expert  and  Opinion  Evidence. 
CRIMEN  FALSI,  meaning  of,  3-204 
CRIMINAL        CONVERSATION  — 
Consult    analysis    of    this    article, 
3-780 
Actual    marriage    must    be    shown, 

8-441 
Character   evidence    (see   Character 

and  Beputation ) ,  3-in 
Competency  of  husband  and  wife, 
6-875 
CRIMINAL     DEFENSES,     see     In- 
toxication;  Treason.    See  also 
Defenses. 
CRIMINAL  INTENT,  see  Homicide; 
Intent;   Intoxication;   Malice. 
CRIMINAL    LAW,    see    Burden    of 
Proof;    Conspiracy;     Presump- 
tions; Reasonable  Doubt;  Sim- 
ilar   Transactions;    Variance; 
Venue.     See  also  Defenses;  De- 
gree of  Proof ;  Punishment. 
Burden  of  proof,  shifting  of,  2-806 
Character    evidence,    see    Character 

and  Heputation. 
Declarations,  see  Declarations. 
Of     decedent     as     declarations 
against  interest,  4-iOl 
Degree  of  proof,  of  crime,  in  civil 

action,    14-83 
Number  of  witnesses  required   (see 

Witnesses),  14-108,  109 
Rules     of     evidence     in     federal 
courts,  3-197 
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CRIMINAL    LAW,    cont'd. 

Uncontradicted     evidence,     effect, 

14-129 
Witnesses,  see  Witnesses. 
Confrontation,  14-574 
Necessity  of  calling  all,  14-567 
Recalling  accused,   14-630 
CROPS,  see  Agriculture. 
CROSS-BILL,  use  of  depositions  tak- 
en under  bill,  4-496 
CROSS-EXAMINATION— CojisM  1 1 
analysis    of    this    article,    3-801. 
See   Witnesses.      See   also    Con- 
frontation  of  Witnesses. 
Accused,   compelling  him  to  write 
signature,  6-424 
Testifying  in  his  own  behalf,  14- 
605 
As  attack  on  character,  3-17 
As  basis  of  rule  as  to  confronta- 
tion, 14-578 
As   opening   door   for   explanatory 

evidence  on  redirect,  14-619 
Best  evidence  rule,  application  of, 

2-287 
Bias,  to  show,  2-407 
Books  of  science,  see  Books. 
Medical  books,  2-592 
Use   of,  2-588 
By  party  in  default,  9-36 

Before  referee,  11-8 
Calling  for  opinion,  5-653 
Character  witness,  3-45,  47;   6-657 
In    action   for   libel    or   slander, 
8-280 
Child,  14-163 

Complainant  in  bastardy,  as  to  in- 
tercourse with  others,  2-250 
Effect    on    right    to    impeach    wit- 
ness, 7-38 
Exhaustion  of  witness  by,  effect  on 

credibility,  14-193?i 
Experts,  5-629 

Hypothetical     questions,     5-626, 
632 
Handwriting  of  witness,  6-382,  383, 

386,  408,  410,  412 
Hearsay    character    of    testimony, 

shown  by,  6-452 
Impeachment   by,   civil  judgments 
and  proceedings,  7-204 
Criminal  judgments  and  proceed- 
ings, 7-218 
Improper  conduct  connected  with 

the  trial,  7-167 
Inconsistent     statements,     rele- 
vancy of  statements,  7-80 
Of  accused,  7-43 
Reputation,   7-200 
Specific    acts    of    misconduct,    3- 
760;    7-165 
Remoteness  of,   7-164 


CROSS-EXAMINATION,   cont  'd. 
Impeachment   by,    cont  'd. 

Variant   statements,   7-66 
Impossibility  of,  as  affecting  com- 
petency of  mute,  3-202 
Weight  of  evidence,  14-115,  119, 

a5i 

Incompetent,  irrelevant  or  imma- 
terial matters  brought  out  in 
chief,  3-187 

Interest,  as  to,  9-519 

Leading   questions,   8-160 

Memory,  to  test,  14-1 8 In 

Objection  to,  necessity  of  specify- 
ing grounds,  9-78 

On  questions  of  forgery  and  hand- 
writing, 6-361 

On  taking  of  deposition,  4-364,  417 

On  voir  dire,  3-177 

Prospective   juror,    13-1007 

Opinion  witness,   as   to   value,   13- 
497 
Previous    statements    and    admis- 
sions (see  Expert  and  Opin- 
ion Evidence),  13-595 

Patent  proceedings,  9-611 

Privilege  of  witness,  see  Witnesses. 

Proceedings  for  removal  of  offi- 
cers, 9-195 

Protection  of  witness  from  im- 
proper probing  into  past  con- 
duct, 3-763?i,  764?i 

Recalling  witness   for,    14-629 

Refusal  to  undergo,  striking  out 
direct,   12-163 

Right  of  as  affecting  use  of  former 
testimony,  5-910,  932 

Right  to  on  preliminary  questions 
of  fact,  3-174 

Scope,  detectives  and  informers,  4- 
626 
In  fraud  case,  6-23n 
To  affect  credibility,  3-762 

Significant  omissions,  7-156 

Specific  acts  inconsistent  with  tes- 
timony, 7-151 

Spouse,   6-892 

Striking  out  incompetent  but  re- 
sponsive answer  called  out  by 
objector,  9-40 

Subscribing  witnesses,  to  wills,  14- 
597,  421 

Value,  in  weighing  testimony,  14- 
212 

Waiver,  of  incompetency  by,  9-132 
Of  deponent,  4-551 
Of    irregularities    in    deposition 

by,  4-535 
Privileged    communications,    an- 
swers as  waiver,   10-150 

Witness  producing  account  book, 
2-685r!, 
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CROSS-EXAMINATION,   cont'd. 
Witness  testifying  directly  to  his 

intent,  6-132,  134 
Witness  testifying  to  value  of  at- 
torney's services,  2-169 
Writings  used  to  refresh  memory, 
11-152 
Inspection  of,  11-152 
CROSSINGS,  see  Eminent  Domain; 
Highways;  Eailroads. 
Dedication    \)j    user    of    railway 
crossing,  4-130 
CEOS  S-INTEEROGATOEIES,     see 
Depositions.    See  also  Interroga- 
tories. 
CRUELTY,  see  Animals;   Divorce; 
Infants. 
As  evidence  of  desertion,  4-765 
Opinion  as  to,  5-673 
CULVEETS,  see  Expert  and   Opin- 
ion Evidence;  Eailroads. 
CUMULATIVE    EVIDENCE  —  Con- 
sult analysis  of  this  article,  3-914. 
See  New  Trial. 
Direct   evidence  not    cumulative   to 

circumstantial,  2-81/1 
Exclusion  of,  11-210 
Ground  for  new  trial,  3-937;  8-998 
Other   similar  frauds   to   show  in- 
tent, 6-34 
CUMULATIVE  LEGACIES   (see 

Wills),  14-484 
CUEATOE,  see  Guardian  and  Ward. 
CUEEENCY,    see    Judicial   Notice; 
Value. 
Value  of,  depreciated,  13-526 
Foreign,  13-525 
CUETILAGE,    see    Burglary.      See 

also  Dwelling. 
CUSTODIAN,  of  records,  necessity  of 
proving  record  by  (see  Records; 
Witnesses),  10-802,  851;  12-380. 
CUSTODY,    children,    see    Divorce; 
Parent  and  Child. 
Deposition,  see  Depositions. 
Exhibits,  see  Demonstrative  Evi- 
dence; Exhibits. 
Objects   offered   as    demonstrative 
evidence,  4-288 
CUSTOM  HOUSE  EECORDS,  10-737 
Relating   to    ships,   see    Ships    and 
Shipping. 
CUSTOMS,  see  Forfeitures.  See  also 

'Revenue  Law. 
CUSTOMS  AND  USAGES  —  Consult 
analysis    of    this    article,    3-949. 
See  Judicial  Notice.     See  also 
Habits. 
Abbreviations,    explanation   of,   2- 
440;   9-391 


CUSTOMS  AND  USAGES,   cont'd. 
Agent 's  authority  shown  by,  10-26, 

39 
Ambiguity,  to  explain,  1-843 
Bailment,  compensation  for,  2-184 
Care  by  bailee,  ordinary  care,  2- 
187,  199 
Pledged  property,  9-862 
Redelivery  of  bailment,  time  and 

manner  of,  2-188 
To  show  transactions  to  be,  2-178 
Bill  of  lading,  varying,  2-875 
Business  methods,  judicial  notice, 
7-939 
Proof  of   fact  contrary  to,   suf- 
ficiency, 14-81 
Carrying  deadly  weapons,  to  rebut 

inference  of  malice,  6-635 
Carrying  liquor,  by  traveling  men, 

7-743 
Castigation,  practice  of  others  as 

to,   1-999 
Charter  party  explained  by,  1-296; 

11-750 
Confusion  of  goods,  3-364 
Continuance    of,    presumption,    9- 

915 
Contracts,  burden  of  proving  that 
parties   contracted   with   refer- 
ence thereto,  7-513n 
Carrier,    to    make    through    con- 
tract, 2-868 
Varying  bill  of  lading,  2-875 
Presumptively    incorporated    in, 

3-951 
To    change    a    term   implied   by 

law,  8-75 
To  construe  and  interpret,  1-274, 
294,  315«;  2-187,  188;  9-430 
Ambiguitv    (see    supra.    Ambi- 
guity), 1-319;   7-509n,  513 
•Charter  party,  1-296;   11-750 
Lease,  8-59,  75;   9-461 
Sale    contract,    9-495 
Towage   contract,   12-625 
To   show  existence  of  contract, 

3-518 
To  show  terms  of  contract    (see 
Negligence  ;        Relevancy  ; 
Similar  Transactions.    See 
also  Habits),  3-524 
Corrupt  intent  in  extortion,  nega- 
tived by,   5-721 
Crossing  railroad  track,  10-505 
Delivery  of  cargo   affected  by,   1- 

274 
Detention    of    stream,    reasonable- 
ness,  14-34 
Employment,  duration  of,  8-500 
Fixtures,    determined  by,   5-760 
Fraud,  shown  or  rebutted  by,  6-40 
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Customs  and  Usages. 


CUSTOMS  AND  USAGES,  cont'd. 
In    admiralty    (see    supra,    Charter 

party),  1-332 
Indians,  see  Indians. 
Inspection   of    deed   by   purchaser 

before    payment,    13-866 
Insurance,    affecting    contract,    7- 
513 
Explaining   ambiguity,    7-509?i 
Issuance    of    temporary    binding 

slips,   7-505rt 
Manner  of  making  proofs  of  loss, 

fire   insurance,   7-571n 
On    question    of     forfeiture'    or 
cancellation  of  policy,  7-538 
To  require  physician 's  certificate 
as     part     of     death     proofs, 
7-576/1 
Varying  policy,  7-508ji 
Intent,  as  evidence  of,  7-609 
Judicial    notice    of    (see    Judicial 
Notice),  7-909,  927,  935,  942u 
Knowledge,  see  Knowledge. 

As  evidence  of,  see  Knowledge. 
See  also  Eeputation. 
Lumbermen,  to  moor  rafts,  14-30« 
Maritime,  1-229 

Miners,  as  basis  of  water  rights, 
14-49 
Discharge  of  debris  into  stream, 
14-30;i 
Mining  rules,  see  Judicial  Notice; 
Mines  and  AIinekals. 
Of    navigation,    to    show    negli- 
gence,  11-756 
Negligence,    as    evidence    of     (see 
Negligence),  8-949 
Disproving  by,  7-557ji 

Carriers  (see  Negligence.    See 
also  Eahits),  2-897 
Nuisance,  as   excuse  for,  9-22 
Number   of   witnesses   required   to 

prove,    14-107 
Objecting  to  disputed  items  of  ac- 
count,   1-169 
Obstruction  of  highway,  as  excuse 

for  injury,  6-500 
Of  public   officers,  as   defense,   to 

violation  of  law,  9-228 
Ownership  of  tide  lands,  14-lln 
Parent  as  to  gifts  to  children,  9- 

304 
Parol  evidence  of  (see  supra,  Con- 
tracts; Insurance),  9-360 
Payment,  extra  work  by  servant, 
8-507 
Of  interest,  7-649 
Of  notes,   2-514 

Presumption    of    from    lapse    of 
time,  rebutted  by,  8-758n 
Performance  of  act,  as  evidence  of, 
see  Habits. 


CUSTOMS  AIJD  USAGES,   cont'd. 
Place  of  delivery,   11-587 
Pollution    of    stream,    reasonable- 
ness,  14-37 
Presumption  that   custom  was   fol- 
lowed  (see  Habits),  9-896 
Kailroads,  as  to  excursion  rates  and 
baggage    of    commercial    trav- 
elers, judicial  notice,  7-942?i 
Customary  methods  of  company 
in  question,   10-474 
Of   other   railroads,    10-476 
Inspecting    engines,    10-544 
Precautions    against    injury,    10- 

472 
Eesponsibility  for  fire  caused  by 

train,    10-547 
Speed    of   train,    as    evidence    of 
speed  on   particular  occasion 
(see  Speed),  10-494 
Eeformation  of  instrument,  usage 

of   parties  in  suit  for,   11-85 
Eestaurant,   forbidding   waiter    to 
receive    guest's    property,    2- 
186 
Rules  and  instructions  of  employer 
regulating   employment,   adop- 
tion of,  8-540 
Sales,    allowing    vendor's    sign    to 

remain,  6-124h 
Scaling  timber,  12-511 
Street  cars,  method  of  operating, 
12-141 
Speed,  see  Speed. 
Trespass  on,  see  infra.  Trespass. 
Sufficiency  of  proof  of,  number  of 

witnesses  required,  3-722 
Surveyors,  expert  testimony  as  to, 

2-720 
Trespass,  on  street  car,  12-153 
On  timber  land,  allowance  of,  12- 
519 
Usurious    contracts,    13-400 
Value,  of  foreign  currency,  13-526 
Of  personal  property  selling  be- 
low list  price,  13-518 
Of  services,  customary  price,  13- 
586,  590 
Physician's    services,    9-831 
Usual    charges,    see    Attorney 
AND   Client;    Physicians 
and   Surgeons  ;   Value. 
See  also  Services. 
Waiver,  evidenced  by,  7-54271,  543?i; 
13-1031 
Of  rules,  customary  violation  of, 
8-546 
Warranty,   shown  by,   11-538 
Waste,  14-3/1 

Words    and    phrases    explained   by, 
see  Words  and  Phrases, 
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CUSTOMS     LAWS,     forfeitures     for 
violation    of,    see    Forfeitures. 
See  also  Bevenue  Law. 
DAIRYING,  see  Expert  and  Opin- 
ion Evidence. 
DAM    (see   Capacity;    Waters   and 
Watercourses),  14-28,  30n,  37n, 
38n 
DAMAGES  —  Consult      analysis      of 
this   article,   4-1.     See    Eminent 
Domain;  Value. 
Abduction,  see  Abduction. 

Mental  anguish,  see  infra,  Men- 
tal suffering. 
Mitigation,  motive  for  abduction, 

1-51 
Necessaries     furnished    by     ad- 
ductor, 1-52 
Account   book    as   evidence    of,   2- 

652 
Aggravation  of,  by  pleadings  at- 
tacking character,  2-753 
Exemplary    damages,    see    infra, 

Exemplary  damages. 
Fraudulent  conduct  aggravating 
breach  of  contract,  2-753 
Alienating    affections,    1-765 
Animals,  injuries  by,  1-899 
Assault   and  battery,   1-1001 
Attachment  made  wrongfully,  2-94 
Attorney's  fees,  see  Attorney  and 
Client. 
In  malicious  prosecution,  see  in- 
fra, Malicious  prosecution. 
Bailments,   2-203 
Bonds,   in    actions   on,    2-577 
Breach    of    contract,    for    services, 
see  Value.     See  also  Services. 
Of    employment,    8-517 
Of  sale,  11-593 
Of  land,  see  infra,  Land  con- 
tract. 
Warranty,    11-613 
Breach  of  covenants,  4-229 

Of   seizin,    3-384 
Breach  of  lease,  8-66 
Breach    of    promise    of    marriage, 
2-749 
Aggravation    of,    2-752 
Mitigation    of,   2-755 
Presumption    of,    2-734 
Carriers,  in  actions  against,  2-901 

To  passengers,  2-943 
Change  in  grade  of  street,  8-839 
Civil  damage  acts,  see  Intoxicat- 
ing Liquors. 
Conclusion   of  witness,  see   Conclu- 
sions. 
Consequential,  special  plea  neces- 
sary, 1-1005 


DAMAGES,  cont'd. 

Construction  or  maintenance  of  rail- 
road  (see  Eminent  Domain), 
10-575 
Contempt  proceedings,   3-451 
Criminal    conversation,    3-795 
Crops,  to,  see  infra,  To  trees  and 

crops. 
Cutting  trees  and  timber,   12-520; 

13-40 
Death  by  wrongful  act,  see  Wrong- 
ful Death. 
Declarations    of    third   persons,   9- 

20;   11-391 
Default,  admission  of  by,  1-495 

Defense,    when    allowed,    1-496 
Denial   of,   sufficiency,   1-419 
Determination    of    by    chance,    see 

Verdict. 
Direct     testimony     as     to     amount 
(see     Direct     Evidence.     See 
also  Conclusions) ,  13-39,  495 
Diversion  of  stream,  14-32 
Earning  capacity  as  subject  of  (see 

Capacity),  7-407 
Earnings  lost,   13-598 

Of  vessels,  books  showing  past 

earnings,   1-332 
Opinion   as   to,   1-330 
Easements,  see  Easements. 
Exemplary,    admissibility    of    evi- 
dence, 4-18 
Aggravation  by  proof  of  malice, 

8-197 
Burden  of  proof,  4-8 
For    act    of    agent,    principal's 

knowledge,  l-50?i 
Good  faith  as  defense,  13-45,  46 
Intent   as  affecting,   direct  testi- 
mony, 7-598ft 
Malice  or  want  of  malice,  1-996 
Mitigation  of,  2-758 

Legal  advice  on  which  party 

acted,  8-70 
Provoking     circumstances,     8- 

376 
Showing  lack  of  malice,  8-196, 
200 
Motive  and  intent,   8-214 
Necessity  of  actual  damage,  13- 
45 
Expenses,     as     element     of      (see 
Trover  and   Conversion) , 
7-429 
Expert  assessor,  calling  of,  in  ad- 
miralty, 1-329 
Failure   to   deliver  goods  sold,   11- 

603 
Fear    of    hydrophobia    as    element 

of,  1-899 
Financial     status,     see     Financial 
Condition  and  Standing. 
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DAMAGES,   cont'd. 

Fires,   set  by  railroads,   10-562 

Flowage  of  land,   14-43 

Forcible  entry  and  detainer,  5-799 

Fraud,  6-75 

Good  faith,  see  Good  Faith, 

Incumbrance  on  title,  13-896 

Iniunction,  burden  of  proof,  7-362 

Mode  of  proof,  7-366 
Injury  to  business,   8-428 
Insurance,   effect  of,   10-563 
Judgment  in  other  action,  2-205 
Land   contract,  breach   of,   13-885, 

893 
Libel  or  slander,  8-249 
Mental  suffering,  see  infra,  Men- 
tal suffering. 
Liquidated,  as  bar  to  specific  per- 
formance,  11-937 
Or  penalty,   13-887 
Loss  of   employment,   12-431 
Malicious    prosecution,    8-426 

Attorney's  fees,  8-427 
Malpractice,  9-850 
Mental  condition  as  subject  of,  7- 

405 
Mental    suffering,    abduction,    1-50 

Family  relations,  8-257 
Fear,  see  supra,  Fear. 
Libel   or   slander,   8-257 
Non-delivery  of  or  error  in  tel- 
egram,  12-420,  441 
Passenger     wrongfully     ejected, 
12-151 
Defendant 's  ignorance  of  sus- 
ceptibility to,  12-151 
Mitigation,  by  good  faith,  see  Good 
Faith. 
Criminal    prosecution    for    same 

act,  1-1003 
Duty  of,  13-525 

Exemplary    damages,    see    supra. 
Exemplary  damages. 
Nuisance,    9-24 
Obstructing   navigation,   necessity 

of   proving  special,   14-30 
Opinions,  see  Expert  and  Opinion 

Evidence. 
Patent  infringement,  9-661 
Pecuniary  condition,  see  Financial 

Condition  and  Standing. 
Penal  character  of  action  for  puni- 
tive or  treble  damages,  14-648 
Personal  injuries,  previous  disabil- 
ity (see  Injuries  to  Person), 
7-386 
Profits,  loss  of,  11-607 
From  lease,  8-67 
In  actions  for  personal  inju- 
ries,   7-421 
Eelease  of,  see  Eelease. 


DAMAGES,   cont'd. 

Repairs,   cost   of,   2-204 

To  ship  from  collision,  1-332 
Replevin,    11-239 
Replevin  bond,  action  on,  11-253 
Reputation  and  standing,  loss  of, 
8-427 
Newspaper    articles    as    evidence 
(see  Eeputation),  8-422,  427 
Seduction,    11-688 
Similar     injuries     to     others      (see 
Similar    Transactions),    11- 
810n 
Social  standing  of  parties,  8-259 
Stipulated,   13-887 

Recited  consideration  as,  in  ac- 
tion on  covenant  of  warran- 
ty, 4-235 
Telegram,  negligence  in  delivery, 

12-420 
Time  lost,  value  of,  13-598 
To  mortgage  property,  8-753 
To  realty,  complaints  of  tenants,  or 
prospective  tenants  (see  supra 
Declarations),   11-391 
To  trees  and  crops,  10-563 

Comparison    with    similar    crops 

in  same  vicinity,  7-563 

Cutting   trees,    12-520;    13-40 

Trade-mark,   for   infringement   of, 

12-636 
Trees,  see  supra,  Cutting  trees. 
Trespass,  13-38 
Exemplary,  13-44 
General    issue,    evidence    admis- 
sible  under,  13-773 
Trebled,  13-48 
Trespass  to  try  title,   13-60 
Trover   and   conversation,   13-93 

Exemplary,  13-105 
Value  as  evidence  of,  see  Value. 
Variance,  13-707 
Waste  (see  Waste),  14-4 
Wrongful  sequestration,  11-713 
DANGER,    appreciation    of,    see    Di- 
rect E\aDENCE;   Infants;   Mas- 
ter and   Servant;    Negligence. 
Conclusions  as  to,  see  Conclusions. 
To  mortgage  security,  direct  testi- 
mony to  belief  in,  8-678 
DANGEROUSNESS,    see    Machinery. 
Opinions    as    to,    see    Expert    and 
Opinion  Evidence. 
DATE,  see  Variance.   See  also  Ti7ne. 
Absence    of,    effect    on    admissibil- 
ity, 14-697 
Alterations,     see     Alteration     op 
Instruments. 
In  date  of  writing,  materiality 
of,  1-788 
Assignment    of    patent,    presump- 
tion, 10-396 
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BATE,  cont'd. 
Certificates,      see      Acknowledg- 
ments. 
Presumption,   1-192 
Commencement     of     action,     how 

shown,  8-337 
Delivery,  see  Delivery. 
Entries  in  account  books,  2-617 

Opinion  of  expert,  2-620 
Execution    of   written    instruments, 
see  Written  Instruments. 
Acknowledgment,    certificate    of 

as  evidence,  1-189;  4-175 
Presumptions,  bills  and  notes,  2- 
426 
Date  recited,  2-426 

Indorsement  on  note,  8-330 
Mortgage,  8-724 
Undated  guaranty  indorsed  on 
principal  contract,  6-286 
Subscribing    witness,    testimony 
as  to,  14-774 
Larceny,  8-147 
Location  and  discovery  of  mining 

claim,  8-604,  605 
Memory,  5-710;   14-202 

Fixing  by  reference  to  collateral 
matters,  14-203 
Official  act,  certificate  as  to,  2-973 
Parol    evidence,    see    Parol    Evi- 
dence. 
Payment,  see  Payment. 
Performance  of  contract,  see  Per- 

formance;   Time. 
Eecollection  as  to,  see  supra,  Mem- 
ory. 
Eecording  mortgage,  8-672 
Certificate   of   recorder,   see  Cer- 
tificates; Eecords. 
Eecord  of,  parol  evidence,  10-966, 

969,  990 
Sale  of  liquor,  7-767 
Wills,   execution   of,   14-434 
DEADLY    WEAPON,    see    Assault 
AND    Battery;     Homicide;     In- 
tent.    See  also  Weapons. 
DEAF  MUTES,  see  Mutes. 
DEAF  PAETY,  how  confronted  with 

witnesses,  14-577 
DEAF  WITNESS,  see  Examination 
OF  Witnesses.     See  also  Mutes. 
DEATH,   see   Death   and   Survivor- 
ship ;       Dying      Declarations  ; 
Mortality     Tables  ;     Pedigree. 
See  also  Wrongful  Death. 
Action  for  under  civil  damage  acts, 

see  Intoxicating  Liquors. 
Apprehension  of,  see  Dying  Decla- 
rations;    Gifts;     Homicide; 
Mental  and  Physical  States. 
As  element,  of  abortion,  1-59 
Of  heirship,  4-576 


DEATH,   cont'd. 
As  element,  cont'd. 

Of  homicide,  see  Homicide. 
Burden  and  sufficiency  of  proof,  in 
action  on  insurance  policy,  7- 
546,  549 
Homicide,  on  prosecution  for,  see 

Homicide. 
In  will  case,  14-244 
Cause  of,  see  Cause;  Dying  Dec- 
larations.   See  also  Accident; 
Poison    and    Poisoning;    Post 
Mortem   Examination;  Suicide. 
Certificate   by    physician,    see   Cer- 
tificate's. 
Coroner's    inquest,    see    Coroner's 

Inquest. 
Effect  on  competency  of  witnesses, 
see    Transactions    with    De- 
ceased Persons. 
Effect     on     privileged     communica- 
tions,  see   Privileged   Commu- 
nications. 
Expert   testimony  as   to   death   and 
dead  bodies    (see  Expert  and 
Opinion  Evidence),  5-575 
Ground    for    use    of   former    testi- 
mony, 5-896 
How  shown,  5-937 
Presumption  from  lapse  of  time, 

5-937 
Sufficiency  of  proof  of,  5-937 
Judgment  of  probate  not  conclus- 
ive, 3-280 
Judicial  notice  of  possible  result  of 

injury,  7-909?i 
Motive    for    disappearance    to    dis- 
prove death  of  insured,  7-559w 
Non-expert  testimony  as  to  death 

and    dead    bodies,    5-688 
Of  declarant,  see  Declarations. 
Of  former  spouse,  presumption,  8- 

460 
Of    husband    in    proceedings    for 

dower,  4-867 
Of   witness,   as   affecting   right   to 
impeach     by     variant     state- 
ments, 7-108 
Missing    witness,    hearsay   inad- 
missible, 5-318 
Poison  as  cause  of,  see  Poison  and 

Poisoning. 
Presumptions,  conflicting,  see  Pre- 
sumptions. 
Death  and  desertion,  4-767 
From  absence,  4-518«.;    5-938 
In  action  on  insurance  policy, 

7-525 
On    prosecution     for    adultery 
(see  Death  and  Survivor- 
SHiP;     Presumptions), 
1-624W,  626 
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DEATH,  cont'd. 

Presumptions,    cont  'd. 
From  absence,   cont'd. 

Person   making   entries   in  ac- 
count books,  2-681« 
Grant   of   administration,    7-546» 
Proofs  of  deatli  furnished  insurer 

as  evidence  of,  7-537 
Public  records  of,  see  Kecords. 
Reputation  of,  5-937 
Subscribing  witness,  as  letting  in 
secondary   evidence   of   execu- 
tion,  14-780 
DEATH    AND    SURVIVORSHIP  — 
Consult   analysis   of   this   article, 
4-38.     See  Descent  and  Distri- 
bution.    See   also    Death;    Heir- 
ship. 
Circumstantial     evidence,     suffici- 
ency, 3-100 
DEATH  BY  WRONGFUL  ACT,  see 
Cause;     Injuries    to    Person; 
Mortality  Tables.     See  also 
Death;  Earning  Capacity. 
Declarations  of  decedent,  against 
administrator,  4-91 
Dying  declarations,  competency 
of,  4-941 
DE  BENE  ESSE,  see  Depositions. 
DEBT  —  Consult     analysis     of     this 
article,  4-56.     See  Escape.     See 
also  Indebtedness. 
Action  of,  by  witness  to  recover 

fees,   14-566 
General  issue,  evidence  admissible 
under,   13-767 
DEBTOR,  admissions  by,  against  at- 
taching   or    execution    creditor, 
1-530 
Examination   of,   see   Supplement- 
ary Proceedings. 
Legacy  left  to,  presumption  as  to 
release  of  debt,  14-488 
DECEIT,  see  Fraud.     See  also  False 

Bepresentations. 
DECISION,   see   Records.     See    also 
Former  Adjudication;   Opinions; 
Reports. 
DECLARATIONS  —  Consult  analysis 
of    this    article,    4-69.     See    Ad- 
missions; Dying  Declarations; 
Hearsay;    Mental   and    Physi- 
cal   States  ;    Pedigree  ;    Title. 
See    also    Complaint ;    Whole    of 
Utterance. 
Abandonment,   showing,   see   Aban- 
donment. 
Abortion,  1-63 

Woman  operated  on,  1-64 
Acceptance,    showing,    see    Accept- 
ance. 


DECLARATIONS,  cont'd. 

Accompanying  and  characterizing 
act,   11-299H,  378 
As  cause  therefor,  see  Cause. 
Dedication,  11-388 
Delivery,    9-303,   305;    11-385 
Demand,   11-386 

Departure,   see   Cause;    Intent; 
Mental    and    Physical 
States;    Res    Gestae.     See 
also  Motive. 
To  show  absence,  5-938 
To  show  motive,  1-758 
Desertion,  11-424 
Execution,  of  deed,  11-409 
Gifts,    11-387 

Possession     (see     Res     Gestae. 
See  also  Possession),  1-680; 
13-72 
Basis  of  admissibility,  ll-379n. 
Delivery  of,   9-303,  305 
Grantee,  4-213 
Grantors,   former   owners   and 

privies,   1-510;  6-156 
Of  gift,  6-215 
Title,  as  to,  1-510,  532 
To  show  ownership,  9-264;  11- 
229 
Preparation,     see    Res     Gestae. 
See    also    Motive;    Prepara- 
tions. 
Showing    intent    or    purpose,    see 
Mental    and    Physical 
States;   Res  Gestae. 
Accomplice,  see  Accomplices;  and 

infra,  Conspirators. 
Advancement     shown     by,     4-593n, 

610 
Against  interest,  books  of  account 
as,  2-668 
By  decedents,  1-574 
By  grantor  of  deed,  4-170 
To  prove  abandonment  of  water 
rights,  14-55 
Agent  or  servant,  see  Master  and 
Servant  ;    Principal    and 
Agent. 
Alienation     of     affections,     state- 
ments  of   wife    accompanying 
departure,   1-758 
Ambiguity  in  writing,  to  explain, 

1-838 
Appropriation  of  water,  to  prove, 

14-51/1 
As  acknowledgment  of  paternity, 

8-174 
As  secondary  evidence  of  lost  in- 
strument  by   deceased   party, 
2-388 
Bastardy  proceedings,  2-244 
Boundaries,  as  to,  see  Boundaries. 
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DECLARATIONS,   cont'd. 

Breach  of  promise  suit,  of  parties 

to,  2-740 
Bystanders,     see     Homicide;     Ees 

Gestae. 
Child,    in    action    for    custody    of, 
9-273 
In  actions  for  enticing  away  or 
harboring  him,   9-285 
Community   or   separate   character 

of   property,    6-8-40 
Competency  of    declarant    as    wit- 
ness,   effect    on    admissibility, 
1-526;  3-244 
Admissions  by  husband  or  wife 

who   is  incompetent,   1-564 
Declarations    as   to    mental    and 

physical  state,  8-581 
Declarations  by  non-expert  as  to 
matters      requiring     expert 
knowledge,  8-580 
Dying  declarations,  4-933 
Insane  person,  3-245w 
Ees   gestae    declarations,   11-315 
Statutes  removing  common  law 

disabilities,  8-581 
Waiver  of  incompetency  by  call- 
ing declarant,  1-513 
Complaints,  see  Complaints. 
Conspirators      (see      Conspiracy), 

3-411,  417 
Constituting     conduct     in     question 

(see  Ees  Gestae),  l-760n 
Containing  conclusions,  see  Conclu- 

sio7is. 
Contract  to  pay  for  services  shown 

by,  8-506 
Corporate  officers  and  agents,  3-638 
In    possession,    as    to    title    (see 
Admissions;  Peincipal  and 
Agent),  1-532 
Correspondent   statements   of  wit- 
ness, 3-736;  6-936;  7-231 
Charged  with  perjury,  9-761,  764 
Eelatrix  in  bastardy,  2-244 
Seduced  woman,  subsequent  con- 
firmatory statements,  11-681 
Self-serving,  1-388 
Decedent,  action  by  or  against  rep- 
resentative, 5-409;   12-702 
In  homicide  case,  see  Dying  Dec- 
larations; Homicide. 
To  prove  accidental  killing,  6- 

754 
To  prove  third  person  guilty, 
6-753 
Weight,    14-147 
Deed,  of  parties  to  show  it  a  mort- 
gage, 8-704,  721 
Defects  in  highway,  6-503 
Depositions  as,  4-505 


DECLARATIONS,   cont'd. 

Devisee,  to  show  acceptance  of  de- 
vise, 14-482 
Divorce    suit,    parties    to,    see    Di- 
vorce; Ees  Gestae. 
Domicil,  see  Domicil. 

Shown  by,  4-859 
Donee,  6-214 

Gift   causa  mortis,  6-241 
Donor,  in  favor  of  donee,  6-241 
Subsequent  to  gift,  6-213 
Sufficiency  of,  intention  to  make 
gift,  9-205 
When     coupled     with     donee's 
possession      (see     Gifts), 
6-205 
Exclamations  not  stating  fact,  dy- 
ing declarations,  4-981 
Ees  gestae,  11-320 
Execution    of    attested    instruments 
shown  by,  of  parties,  14-786 
Of  subscribing  witnesses,  14-786 
Forfeiture  cases,  5-844,  847 
Fraud,  evidence  of,  6-25 
Fraudulent    intent,    see    Fraud  ; 
Intent. 
Fraudulent  conveyances,  see  Fraud- 
ulent Conveyances. 
Gifts,  see  Gifts  ;  and  supra,  Donee ; 

Donor. 
Grantor,   see  infra,   Predecessor   in 

title. 
Guaranty,  of  parties  to,  6-296 
Homestead,  affected  by,  6-524 
Homicide,  parties  to,  see  Homicide. 
Identifying  time  or  place,  6-936 
Identity  of  declarant,  necessity  of 
showing,  4-83,  105;  11-318 
Witness'  knowledge  based  solely 
on  recognition  of  voice   (see 
Admissions  ;        Telegraphs 
AND  Telephones),  6-924n 
Impeached  witness,  to  sustain  him, 
see  supra.  Correspondent  State- 
ments. 
Impeachment  by,  see  Impeachment 

of  Witnesses. 
Impeachment   of,   declarations 
against  interest,  4-101 
Dying  declarations,  4-1013 
Injured  person  as  to  cause  of  in- 
jury   (see    Injuries    to    Per- 
son; Ees  Gestae),  7-376 
Insanity  of   declarant,  shown  by, 

7-447 
Insurance,  cause  and  extent  of  loss, 
7-565 
Of   insured,   7-535 
Intent,  as  evidence  of,  see  Intent. 
Intoxicating    liquors,    prosecution 
for  illegal  sales,  7-735 
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DECLARATIONS,   cont'd. 

Joint   participants   in  assault,   11- 

393 
Jurors,  to  affect  verdict,  see  CoM- 

PETKNCY;   New  Trial. 
Knowledge,  shown  by  (see  Knowl- 
edge), 8-16 
Legitimacy,   8-174 
Malice   (see  Malice),  8-367 
Marriage  (see  Marriage),  8-473 

Of  decedent,  8-476 
Marriage  contract,   acceptance   of, 

2-737 
Matters  of  public  interest,  bound- 
aries, 2-723 
Location   of  highways,   6-472 
Mental    or    physical    condition,    see 
Homicide;    Injuries    to   Per- 
son;   Intent;    Malice;    Men- 
tal   and    Physical    States. 
See  also  Motive. 
Mortgagee,  contradicting  entry  of 

satisfaction,  8-770 
Mortgagor  (see  Mortgages),  8-788 
Against    mortgagee,    12-576 
As  to  adverse  possession,  14-46m 
Of  chattel,  8-683 
To  rebut  payment,  8-758 
Nuisance,   evidence   of,   9-20 
Of  person  incompetent  to  testify, 
see   suina,   Competency   of   de- 
clarant as  witness. 
Opinions    and    conclusions    in,    see 
Conclusions. 
Res  gestae  declarations  contain- 
ing opinion,  11-318 
Parent,   to   show   contract   to   pay 
child  for  services,  9-291 
To   show   authority   of   child    to 
purchase  necessaries,  9-289 
Particeps    criminis,    see    Particepa 

Criminis. 
Patient,   as   basis    of    medical   ex- 
pert's testimony,  5-608 
Pauper,  to  show  residence,  9-684 
Payment,  9-728 

Pedigree,    see    Legitimacy;    Pedi- 
gree. 
Person       publishing       defamatory 

statement,  8-267 
Physician's,     while     examining     or 
operating  on  injured  person,  7- 
394;   8-582 
Predecessor  in  title,  see  supra,  Ac- 
companying and  characterizing 
act. 
Former     holder     of     mortgage, 

against  assignee,  8-742 
Grantor  against  grantee,   12-569 
Subsequent  to  conveyance  (see 
Deeds;     Title.     See    also 
Possession),  6-153 


DECLARATIONS,   cont'd. 

Previous  consistent  declarations,  see 
supra,      Correspondent      state- 
ments. 
Principal,  see  Principal  and 

Agent. 
Proceedings  in  rem,  in  absence  of 

claimant,   5-845 
Promoters,  against  corporation,  3- 

645 
Proof     of,     uncontradicted     testi- 
mony,   weight,    14-130 
Prosecuting  witness    (see  Prosecut- 
ing Witness),  8-270 
Assault,    1-1013 
Larceny,  8-89 
Public  officer,  against  sureties,  9- 

211 
Public  user  as  highway  shown  by, 

6-472 
Recitals  in  deed,  as,  4-187 
Reformation,  of  parties  to  suit  for, 

11-82 
Res  gestae,  see  Res  Gestae, 
Resulting  trust,  6-832;  13-141,  152 
Robbery,  see  Robbery. 
Self-serving,  6-659 

Accompanying  admission  or  dec- 
laration offered  in  evidence, 
1-524;  6-661.     See  Whole  of 
Utterance. 
Accused,  3-334;  6-659,  699 
Explanatory  of  suspicious  cir- 
cumstances, see  infra,  Ex- 
planatory    of     compromis- 
ing  position   or   condition. 
Competency  of,  1-383 

Exceptions     to     incompetency 
of,   1-384 
Contradicting  declarations  against 

interest,  4-101 
Correspondent  statements  of  wit- 
ness,   see    Impeachment    op 
Witnesses;  and  supra,  Cor- 
respondent statements. 
Disclaiming  partnership,   9-545 
Explanatory,    of    admissions,    1- 
507,  524 
Of    apparent    concealment,    6- 

660 
Of  apparent  unlawful  purpose, 

6-739 
Of    compromising    position    or 
condition,    3-750n;     6-659  j 
ll-334Ji. 
Suspicious  possession  of  goods, 
8-108;    10-675 
Forming   part    of   act    (see   Res 

Gestae),  7-619 
In    homicide    case,    6-739 

To  rebut  evidence  of  unlawful 
purpose,  6-739 
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DECLARATIONS,  cont'd. 
Self-serving,   co7it  'd. 
In   letters,   14-715 
Eebutting  malice  by,  8-371 
Kes   gestae,   verbal   acts,    11-385 
Showing     mental     or     physical 
condition,  see  Intent  ; 
Mental  and  Physical 
States. 
When  part  of,  11-315,  363 
Specimens  of  handwriting  as,  6- 
410,  421 
Signs,  11-324,  329?i 

Dying  declarations,  4-982 
Strangers,  1-573,  575n 
Subscribing  witnesses  to  wills,  14- 

397,  412,  420,  432 
Testator,    see   Undue    Influence; 

Wills. 
Testimony  as  to,  necessity  of  re- 
peating   words,    4-1011,    1016 
Third  persons,  7-380 
As    cause    of    their    action,    see 

Cause. 
As  to   their  insolvency,  7-487 
As   to    their   name    or   identity, 

6-922 
Exonerating  accused,  4-944ri 
Showing  commission  by  them  of 
act  in  question,  see  Defenses. 
Showing    party's    state    of    mind 
or  information,  see  Knowl- 
edge;   Mental   and    Physi- 
cal States.     See  also  Infor- 
mation. 
To  prove   execution  of  will,  14- 

413 
To  show  another's  insurable  in- 
terest,  7-501 
Title     (see     Deeds;     Title;     and 
supra,    Predecessor    in    title), 
12-565 
Treason,    13-5 
Undue  influence,  13-268 
Voter,   in   election   contest,   5-108 
Water  rights,  of  abandonment  of, 

14-55 
Weight  and  sufficiency  (see  Weight 
AND  Effect  of  Evidence),  14- 
143 
Witness,     inconsistent     with     testi- 
mony of,  3-774 
To  prove  interest,  9-519 
Weight,    14-153 
Written,  best  evidence  of,  2-282 
DECOY    LETTEES,    see    Offenses 

Against  Postal  Laws. 
DECEEE,  see  Judgments. 
DEDICATION  —  Consult  analysis  of 
this    article,    4-109.     See    High- 
ways. 


DEDICATION,   coiit  'd. 

Declarations       accompanying,      see 

Declarations. 
Parol  evidence   contradicting  map 
or  plat,   10-1000 
DEDIMUS  POTESTATUM,  see  Dep- 
ositions. 
DEED    OF    TEUST,    see    Deeds; 
Mortgages;    Trusts  and  Trus- 
tees. 
DEEDS  —  Consult    analysis    of    this 
article,  4-136.   See  Ancient  Doc- 
uments; Assignments  for  the 
Benefit  of   Creditors;    Bound- 
aries ;     Consideration  ;     Deliv- 
ery;   Lost   Instruments;    Non 
Est  Factum;   Parol  Evidence; 
Title  ;    Written    Instruments. 
See  also  Eecitals;  Seals  and  Seal- 
ing. 
Abbreviations  in,  1-25 
Parol   evidence,   see   Parol   Evi- 
dence. 
Action  to  quiet  title,  as  evidence 

in,   12-613 
Admissions,    conclusiveness    of    ad- 
missions in,  1-615 
Of  grantor,  affecting,   1-519 
As      evidence      against      prior 

grantee,  1-513 
Evidence  against  his  privies,  1- 
510 
Alteration   of,   presumption   as   to, 

1-818 
Ambiguity,  see  Ambiguity. 

Explaining  by  contract  of  sale, 
1-837 
Parol     evidence     (see     Parol 
Evidence),  1-835 
Apprenticeship,  see  Apprentices. 
As  evidence  of  title,  12-546 

Judicial  sale,  5-11 
As  reputation,  as  to  ancient  bound- 
aries, 2-729 
Best    and    secondary    evidence,    see 
Lost  Instruments;  Eecords; 
Written  Instruments. 
As  best  evidence,  2-290 
Secondary      evidence      of,      ab- 
stracts  of   title,   1-66 
Circumstantial  evidence,  2-311 
Conformity     to     contract     of 
sale,    presumption    of,    8- 
345 
Copy,    admitted    without    ob- 
jection, 9-120/1,  12171 
Established  copy,  10-857 
Preliminary    proof,    existence 
of    original,    2-310 
Presumption    as    to    posses- 
sion by  grantee,  2-350 
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DEEDS,   cont'd. 

Best  and  Secondary  Evidence,  con. 
Stamp  on  original,  presumption, 

11-991 
Unauthorized  record  of  plat  re- 
ferred to  in  deed,  2-708?^ 
Under    civil    law,    copies    of    no- 
tarial acts  as  duplicate  orig- 
inals, 10-929 
Boundaries,  as  evidence  of,  2-697 
Calls  in,  relative  importance  wlien 

conflicting,  2-711 
Cancellation  of,  see  Cancellation.. 
Characterizing  possession,   1-679 
In  forcible   entry   and   detainer, 
5-783,    786 
Consideration,   parol    evidence    (see 
Consideration  ;      Fraudulent 
Conveyances;     Parol    Evi- 
dence.    See    also    Eecitals) , 
3-374 
Covenants  in,  see  Covenants. 

Of  title,  burden  of  proving  dam- 
ages for  breach,  4-67i 
Declarations  by  grantor,  see  Decla- 
rations. 
At  time  of  execution,  1-51 5_n 
Between    signing    and    delivery, 
l-515rt 
Dedication,  as  evidence  of,  4-117 
Defective,    see    Written     Instru- 
ments; and  infra,  Void. 
As   color   of   title    (see  Color   of 
Title),  13-18 
Delivery,  see  Delivery. 

Declarations    accompanying,    11- 

386 
Presumption  from  recording,  ef- 
fect of  contrary  declarations 
by  grantor,  4-75n 
Lost   deed,   1-864 
Devise,  renunciation  by,  necessity, 

14-482 
Ejectment,  as  evidence  in,  5-13 
Exceptions  in,  burden  of  showing 
property  in  question  not  cov- 
ered   by,    5-27 
Execution,     authority     to     execute, 
agent,    effect    of    recording, 
2-700n 
Eecitals    of    in    ancient    deed, 
1879 
By  administrator,  proof  support- 
ing, 5-401 
By       corporation,       presumption 
from     corporate     seal      (see 
Corporations),  3-628?i 
By    executor,    preliminary    proof, 

4-838;    5-407 
By  guardian,  proof  of  authority 
and  regularity,  6-335 


DEEDS,  cont'd. 
Execution,   cont'd. 
By  public  oflacers,  see  Officees. 
See  also  Sheriffs. 
Presumption  when  deed  is  an- 
cient,  1-879 
Production  of  judgment  or  de- 
cree   authorizing,    4-836 
By  sheriff,  order  of  proof,  9-25.0 
Declarations    accompanying,    11- 

409 
Necessity  of  calling  subscribing 

witness,  14-758 
Under  power  of  sale,  8-776 
Extent    of    possession,    shown    by, 

13-53n 
Fraud  in,  see  Fraud;  Fraudulent 
Conveyances. 
Setting  aside   as   fraudulent,  see 
Fraudulent  Conveyances. 
Homestead,    see    Homesteads    and 

Exemptions. 
Identity    of    names    in    successive 
deeds,  presumption  of  identity 
of   person,   6-917 
Mortgage,   converting  into,  see  in- 
fra, Parol  evidence. 
Objections  to  sufficiency,  9-86  _ 
Parol     evidence,     to     convert     into 
mortgage,    see    Mortgages; 
Parol  Evidence. 
Number  of  witnesses  required, 
14-108rt 
To  show  to  be  advancement,  4- 

594 
To  show  to  be  trust,  13-121,  140 
Partition,  see  Partition. 
Presumption,    as    to    character    of 
deed  in  execution  of  land  con- 
tract,   13-863 
From   lapse    of   time,   partition, 

9-524 
From  recording,  see  Written  In- 
struments,  and  supra,  De- 
livery. 
Grant,    from    possession,    see 

Grants. 
Sanity  of  grantor,  see  infra,  San- 
ity of  grantor. 
Tax  deeds,  see  infra.  Tax  deeds. 
Property  conveyed,  see  Ambiguity; 
Boundaries;    Title.     See  also 
Maps  and  Plats;  Surveys. 
Eecitals  as  to  boundaries    (see  Re- 
citals), 2-270 
In  sheriff's  deed,  4-841 
Eecord   of,   as  evidence,   10-753 
Copies  of,  see  Eecords. 
Effect  on  proof  of  execution,  see 
Eecords;   Written  Instru- 
ments. 

871 


Deeds. 


INDEX. 


Defenses. 


DEEDS,  cont'd. 

Record  of,  cont'd. 
Parol     evidence     affecting     (see 
Eecokds),  10-989 
Eescission  of,  see  Rescission. 
Reservation  of  right  to  remove  fix- 
tures, parol  evidence,  5-767 
Sanity  of  grantor,  burden  of  proof 
in  action  for  rescission,  7-458 
Presumption,  7-462 
Sheriff's  deed,  see  Sheriffs. 
Swamp    lands,    deed     from    state, 

presumptions,    10-405 
Tax  deeds,  see  Taxation. 
As   evidence,   12-340,   368 
Description   of   property,   12-336 
Presumptions,    12-316,    319 
Townsite    lands,    presumption,    10- 

407 
Undue   influence    in   procuring,   see 

Undue  Influence. 
Unrecorded,  against  bona  fide  pur- 
chaser,   13-897 
Unstamped  deeds,  see  Stamp_Acts. 
Variance  in  proof  of,  13-697 
Void,    admissibility,    14-701 
Wills,  when  construed  as,  14-253 
DE    FACTO    CORPORATIONS,    see 

Corporations. 
DE  FACTO  OFFICER,  see  Officers. 
DEFAMATION,  see  Libel  and  Slan- 
der. 
Distinguished    from    criticism, 
3-45571 
DEFAULT,     see    Bonds;     Divorce; 
Principal  and  Surety. 
As  admission,   1-490 

What  admitted  by,  1-491 
As  penalty   for  refusal  to   answer 

interrogatories,  5-368 
Contested   election,   5-129 
Effect,  by  co-party,  1-500 
Divorce     cases     (see     Divorce), 

1-500 
Eight     to     cross-examination     by 
party   in,  4-785?i;    9-36 
Before    referee,    11-8 
Right   to   examine   party  before 

trial,   5-341 
Eight  to   make  objections,   9-36 
Forfeiture   cases,   5-847 
Infant,  in  pleading,  l-460n. 
Judgment,  authorized  by,  1-499 
Conclusiveness  (see  Judgments), 
10-944 
Necessity   of   proof,   in   admiralty, 

1-248 
Notice    of    taking    deposition    ex- 
cused by,  4-382 
Offer  to  suffer,  effect,   1-500 


DEFAULT,   cont'd. 

Principal  obligor,  see  Guaranty. 
In  recognizance,  how  shown,  10- 
680 
Suit  for  injunction,  7-299 
Taken  in  violation  of  oral  stipu- 
lation, 12-68 
DEFECTIVE    INSTRUMENTS,    see 

Written  Instruments. 
DEFENSE    OF   ANOTHER,   as   jus- 
tification for  assault,   1-1015 
DEFENSE  OF  PROPERTY,  as  de- 
fense to  trespass,  13-33 
As    justification    for    assault,    1- 
1015 
DEFENSES,    see    Alibi;    Insanity- 
Intoxication.     See  also   Hypno- 
tism; Self -Defense;  Suicide. 
Act  of  another,  admissions  by  such 
other  (see  Admissions,  and  in- 
fra,      Confessions ;        Declara- 
tions), 6-449 
Assault,   1-1013 
Competency    and    relevancy    of 

evidence,    6-749 
Confessions    by    such    other,    see 
Confessions,    and    supra, 
Admissions. 
Declarations     of     such     person, 
bastardy,    2-246 
Showing    guilt    (see    Declara- 
tions,  and   supra,   Admis- 
sions;     Confessions),     11- 
46811 
Evidence   in  chief  by  state,  to 

negative,  6-697 
Flight  of  such  person,  3-117« 
Homicide,  6-749 
Intent,  preliminary  proof  of  overt 

act,   preparations,   2-820?i 
Motive  of  such  other  to  show  his 
guilt,  6-751 
Arson,    1-988 
Affirmative,  alibi  is  not,  1-741 
Burden  of  proof,  2-807 ;  6-596 
In    criminal    case,    assault,    1- 

1006 
In  waste,  14-2n 
Alibi,  see  Alibi, 

Contempt     proceedings,     see     Con- 
tempt. 
Defense  of  another,  1-1015 
Defense  of  property,  1-1015;  13-33 
Feigned  complicity  for  purpose  of 

detection,    4-631 
Good  faith,  see  Good  Faith. 
Homicide,  6-738 
Insanity,  see  Insanity. 
Necessity  of  pleading,  13-789 
Public   officers,   to   prosecutions   of, 
9-229 
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DEFENSES,  cont'd. 

To  crime,  authority  to  do  act  com- 
plained of,  4-737 
Burden  of  proof,  homicide,  6-595 
Degree  of   proof,   see  Degree  of 
Proof;     Weight     and    Suffi- 
ciency. 
Similar  acts  by  others,  4-737 
Trespass,    13-30 
Trespass   to    try   title,    13-59 
Trover,    13-88 
DEFRAUDING     CREDITORS,     see 
Fraud;    Fraudulent    Convey- 
ances.    See  also  Creditors. 
DEGRADING  WITNESS,  see  Cross- 

Examination  ;  Witnesses. 
DEGREE    OF    PROOF,   see   Burden 
OF  Proof;  Conclusive  Evidence; 
Corroboration ;   Expert  and 
Opinion  Evidence;  Positive  and 
Negative  Evidence;  Reasonable 
Doubt;   Weight  and  Effect  op 
Evidence. 
Account,   satisfaction   of   jury,   un- 
necessary, l-158rt 
Acknowledgment,  impeachment  of 

certificate  of,  1-198 
Actions    under    civil    damage    act, 

7-701 
Adultery,   in   divorce   case,   4-751 
Advancement,  4-622 
Alibi,  see  Alibi. 
Bastardy   proceedings,    2-242 
Cancellation,  to  warrant,  2-833 
Character  of  tribunal  as  affecting, 

14-78 
Contempt  proceedings,  3-470 
Contract,    parol    contract    to    con- 
vey land,  12-28 
Waiver  of,  13-1020 
Crimes,  defenses  to,  6-601 
Various    rules,    2-791 
Guilt    of    principal,   on   prosecu- 
tion of  accessory,  1-80 
Mitigating  circumstances,   2-791n 
Customs  and  usages,  3-956 
Disbarment   proceedings,   2-138 
Divorce  cases,  4-744 
Forfeitures,  5-836,  846 

Of  intoxicating  liquors,  7-723 
Former  jeopardy,^  5-875 
Fraud,  2-785;  6-51 
Account  stated,  1-182 
In     alleged     fraudulent     convey- 
ance, 6-109 
In  execution  of  note,  2-497 
Gift,  by  husband  to  wife,  6-221 
Presumption    from    conveyance, 
6-222 
Homicide,   6-601 
Illegitimacy,  8-170 


DEGREE   OF   PROOF,   cont'd. 
Infringement   of   patent,   9-657 
Insanity,    7-464 
Knowledge,  by  testator,  of  contents 

of  will,  14-265n 
Libel  and  slander,  8-233 
Liquor  nuisance,  abatement  of  or 

enjoining,  7-720 
Negligence,   8-865 
Penalty,  action  for,  9-751 
Preliminary   proof,   9-242 

Authority  of  agent  to  make  ad- 
missions, 1-548 
Facts   which   are   also  issues  in 

case,  4-150 
To    introduction    of    secondary 
evidence,  2-312,  329 
Proof  of  execution  (see  Weight 
AND  Effect  of  Evidence), 
4-209 
Preponderance,     see    Weight     and 
Effect  of  Evidence. 
Accord  and  satisfaction,  1-127 
Accounting,  credits  claimed  on, 

1-145 
Advancement,  4-622 
Application   for   insurance,   mis- 
representation in,  7-540 
Cancellation,  insufficiency  of,  2- 

834 
Clear  preponderance  unnecessary, 

2-782;   4-745?i 
Crimes,   defenses   to,   6-601,   610 
Of     circumstantial     evidence, 

insufficient,    3-95 
When  sufficient,  2-791 
Deed,  to  show  it  to  be  mortgage, 

8-717 
Divorce  case,  4-744 
Illegitimacy,  8-170 
Necessity   and   sufficiency   of,   to 
satisfy  burden  of   proof,  2- 
781 
Negligence,  8-866 
Penalty,   action   for,   9-751 
Reformation   of  instruments,   11- 

47 
Specific  performance,   11-925 
Testamentary    capacity,    14-271, 

402 
Waste,  14-2 

What   constitutes,   2-782 
When  opposing  witnesses   equal 

in  number,  11-875 
When  sufficient,  2-782 

When  insufficient,  2-784 
Wills,  14-432,  438 
Probable  facts,  14-80 
Reasonable  doubt,   10-631 

Abortion,    disproving    necessity 
for.   1-56 
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DEGREE   OF  PROOF,   cont'd. 
Reasonable  doubt,  cont'd. 

Accomplice,   proof   that  witness 

is,  1-112 
Adulteration,     prosecution     for, 

1-619 
Affidavit,  proof  by,  14-114 
Bastardy    proceedings,    unneces- 
sary in,  2-242 
Burglary,   2-813 
Cancellation,  in  suit  for,  2-834 
Character  of  accused,  sufficiency 

to  generate,  3-8;  6-658 
Circumstantial  evidence,  link  in 
chain,  3-72 
Proof  beyond  by,  3-92 
Civil  case  when  crime  involved, 
2-787;    4-750;    14-83 
Bribery,  2-760 

Defamatory    charge    of    crime, 
8-233 
Contempt   proceedings,  3-470 
Corpus  delicti,   3-663 

Unnecessary     when     corrobora- 
tive of  confession,  3-684 
Criminal  cases,  proof  beyond  in, 
2-790 
When  required   of  accused,   2- 

792 
"When  sufficient  for  accused  to 
produce,  2-791 
Deed  alleged  to  be  mortgage,  8- 

718 
Distinction    between    requirement 
of    proof    beyond    and    pre- 
sumption of  innocence,  9-924 
Divorce  case,  4-744 

Adultery  in,   4-752 
Dying    declarations,    as    to    ad- 
missibility of,  4-979 
I'alse  personation,  5-738 
Forfeitures,  l-254_;  5-83G,  846 
Intoxicating     liquors,     illegal 
possession,   7-723 
Fraud,    6-56 

In  alleged  fraudulent  convey- 
ance, 6-109 
Where  it  amounts  to  crime,  6- 
57 
Gaming,  prosecution  of  railroad 

company,    6-194 
Homicide,   6-601 
Injunction,   of   necessity  for,   7- 

291 
Insanity,  7-464 
Lost   instruments,   contents,   14- 

470 
Mayhem,  8-553 

Mortgage,  oral  release  of,  8-767n 
J^'on-access     to     prove     illegiti- 
macy^, 8-171 


DEGREE   OF  PROOF,  cont'd. 
Reasonable   doubt,  cont'd. 

Notice    to    bona  fide    purchaser, 

13-920 
Nuisance,  9-23?i 
Obstructing  highway,  6-472 
Patents,   proof   of   lack   of   nov- 
elty or  utility,  9-627,  628 
Penalty,  in  action  for,  9-751 
Proceedings  against  public   offi- 
cer, 9-197 
Reformation  of  instruments,  11- 

58 
Relation     to    burden     of    proof, 

l-744n 
Rescission,  11-268 
Robbery,  11-457 
Sodomy,   11-825 

Sufficiency    of   evidence    to    cre- 
ate, question  for  jury,  1-749 
Testamentary    capacity,    14-402 
Value,  in  larceny  case,  8-140 
Wills,  14-43871 
Reformation  of  instruments,  11-51 
Satisfactory  proof,  by  accused,  un- 
necessary, 2-807/1 
Cancellation,  required  for,  2-834 
Not  required,  by  rule  as  to  pre- 
ponderance  of   evidence,   2- 
782 
In  divorce,  4-74471 
When  required,  see  Fraud.     See 
also  Mistake. 
In  civil  cases,  2-789n. 
Specific  performance,   11-925,  943 
Spoliated  instrument,  will,  14-471 
Undue  influence,  13-374 
Venue,  2-791;   13-931 
DEGREES    OF    SECONDARY    EVI- 
DENCE  (see  Best  and  Second- 
ary    Evidence;     Copies;     Rec- 
ords), 2-382 
DELAY,  see  Limitation  of  Actions. 
See  also  Laches;  Lapse  of  Time. 
As    evidence    of    acquiescence,    2- 

837 
As  evidence  of  waiver,  see  Waiver. 
Effect  on  claim  of  heirs  or  devisees, 

4-578,  58lH,  584 
Effect  on  degree  of  proof  to  war- 
rant   reformation,    11-62 
In  presenting  claim  against  estate, 

5-422 
In  producing  will,  as  evidence  of 

forgery,    14-433 
In  redeeming  pledge,  presumption, 

9-857 
Presumption   from,   as  to   payment, 
9-71071 
Of  condonation  and  connivance, 
4-780 
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DELIBERATION,  see  Premeditation. 
Effect    on    weight    of    oral    state- 
ment,  14-149 
DELIRIUM,  effect  on  competency  of 

dying  declarations,  4-934 
DELIRIUM  TREMENS,  see  Insan- 
ity; Intoxication. 
DELIVERY  —  Consult     analysis     of 
this  article,  4-243.     See  Deeds; 
Written  Instruments. 
Acknowledgment,      certificate      a8 

evidence,    1-189;    4-163,    175 
Appeal  bond,  1-941 
As  evidence  of  assignment,  2-23 
As  part  of  execution,  4-145 
Assignment  for  creditors,  2-31 
Award,    1-960 

Bar  to  stoppage  in  transitu,  11-552 
Bill  of  sale,  11-518 
Bills  and  notes,  2-475 
Bond,  see  infra,  Possession  as  evi- 
dence of  authority. 
In  escrow,  parol  evidence,  2-479ri 
Nature    and    sufficiency   of    evi- 
dence, 2-580 
Official  bond,  9-205 
Presumption   from  proof  of  sig- 
nature, 4-59n 
Record  as  best   evidence  of,   10- 
809)1 
Books  of  account  as  evidence  of, 

2-642,   655 
By   carrier,  burden  of   proving  to 
proper   person,   2-889 
Freight  book  as  evidence,  5-271/1 
Non-delivery    by,    presumptions 

from,  2-881 
Sufficiency  of  evidence,  2-879 
Vessel,    11-759 
Chattel   bailed,   presumptions    and 

burden  of  proof,  2-183 
Conditional,    burden    of    proof,    4- 
176,  246 
Escrow,  see  infra,  Escrow. 
Parol  evidence  of,  see  Parol  Evi- 
dence; and  infra.  Escrow. 
Confession   of   by    unverified    de- 
nial, 1-412 
Constructive   delivery,  9-858 

Of  chattel,  11-582 
Date  of,  certificate  of  acknowledg- 
ment as  evidence,  1-189;  4-175 
Of   deed,   4-173 
Parol  evidence,  9-440 
Presumption,    2-31 
Declarations      accompanying,      see 
Decx>arations. 
As  verbal  acts,  11-385 
Delivery     of     possession,     9-303, 
305 


DELIVERY,   cont'd. 
Deeds,  4-157 

Deed  constituting  advancement, 
4-596 
Presumptions,  4-597 
Lost  deed,  4-210 
Distinguished  from  acceptance,  4- 

157 
Escrow,  see  supra.  Conditional  de- 
livery. 
Burden  of  proving  delivery  in, 

bond,  2-568 
Declarations  of  donor,  5-409ji 
Deed  of  advancement,  4-597 
Evidence  of,  under  plea  of  non 

est  factum,  9-3 
How  shown,  4-177 

Parol  evidence,  of  conditions, 
2-453 
Of  delivery  in,  2-479?i;  9-437 

Note,    2-479 
Of    violation    of    conditions 
of,   9-502 
Execution,  to   officer,  how  shown, 

10-728,  833 
Future  delivery,  contracts   for,  see 

Gaming. 
Gifts,    causa    mortis,    6-239 

Inter   vivos,    6-208 
Goods  sold,  how  shown,   11-584 

What   constitutes,   11-579 
Materials  for  which  lien  is  claim- 
ed, 8-562 
Mortgage,  of  chattel,  8-663 
*      Of  real  estate,  8-724 
Necessity,    to    render    written    in- 
strument admissible,  14-708 
Parol  evidence  as  to,  see  Parol  Evi- 
dence;   and   supra,  Date;    Es- 
crow. 
Place  of,  presumption,  note,  2-475 
Plea  of  non   est  factum,  proof  of 

non-delivery  under,  9-3 
Pledge,   9-857 

Possession  as  evidence  of  author- 
ity, principal  in  bond,  9-225 
Presumptions  regarding,  4-158 
From    mailing,     see    Mails    and 

Mailing. 
From  possession,  4-158;  9-2 
Bond,  2-567,  579?i 
By  grantee,  2-31 
By  grantor,  4-161 
By  mortgagee,  8-728 
By  mortgagor,  8-728 
Contract  of   guaranty,  6-286 
Insurance  policy,  found  among 
deceased's    papers,    7-504n 
Note,  2-475 
From  recording,  2-31;  4-164,  255 
Recitals  of  attestation  clause  (see 
infra,  Recitals),   2-567 
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DELIVERY,  cont'd. 

Presumptions  regarding,  cont'd. 
Ttiat  alterations  were  made  be- 
fore, 1-810 
Property  assigned,  2-33 
Eecitals,  see  Becitals. 

In  attestation  clause,  2-567 
In  deed,  4-188 
In  other  instruments,  4-258 
Eecording  as  evidence  of,  see  supra, 
Presumptions. 
Mortgage,  8-729 
Eedelivery,  time  of,  custom,  2-188 
Kelease,  11-161 
Special   tax  bill,   11-886 
Statute    of    frauds,    satisfying    by 
(see     Statute    op    Frauds), 
12-19 
Telegram,  see  Presumptions;  Tel- 
egraphs AND  Telephones. 
Delivery  for  transmission,  12-404 
Time   for,   presumption   when   not 

specified,  11-581 
Time  of,  presumption,  note,  2-475 
To  agent,  of  purchaser,  12-19 
To  carrier,  burden  of  proof,  2-865 
Circumstantial  evidence,  2-868 
Oral   evidence,   2-872 
DELUSION,  see  Insanity;  Wills. 
DEMAND  —  Consult  analysis  of  this 
article,    4-264.      See    Bills    and 
Notes. 
Accounting  at  common  law,  neces- 
sity, 1-150 
Account  rendered,  for  payment  of. 

1-178 
Arbitration    and    award,    for   per- 
formance of,  1-960 
As  essential  to  recovery  of  inter- 
est, burden  of  proof,  7-645 
By    owner,     against     property    at- 
tached, l-531n 
For  possession,  in  ejectment,  5-26 
For  property   embezzled,  5-139 
For  return   of  money  conditionally 

offered,  l-124?i 
For  special  assessment,  11-886,  891 
Letter  written  as,  admissibility  of, 
1-390;    14-716 
Sufficiency,  13-85 
Of    performance    of    contract    to 
marry,    2-741 
Facts  excusing,  2-742 
Keplevin,   necessity,   11-232 
Statements    accompanying,    11-386 
Trover  and  conversion,  necessity. 
13-81  ^' 

Of  fixtures,  in  action  for,  5-771 
Sufficiency,    13-84 
Unlawful  detainer,  in  action  of,  5- 

795 
"Written,  best  evidence  of.  2-282n. 


DEMISE,  see  Landlord  and  Tenant. 
DEMONSTRATIVE     EVIDENCE  — 

Consult   analysis   of    this   article, 
4-269.    See  Diagrams  ;  Exhibits  ; 
Experiments  ;        Handwriting  ; 
Physical    Examination  ;    View 
BY  Jury.     See  also  Inspection. 
Ability  to   read,   demonstration  be- 
fore jury,  2-840;  5A81n 
Bloodstains     (see     Bloodstains), 

2-547 
Bloody  garments,  exhibition  of,  see 

infra,  Prejudicial  effect. 
Capacity,     demonstration     of     (see 

Capacity),  2-849 
Cast,  as  evidence,  1-738 

Of  horse's  mouth,  to  prove  age, 
1-738 
Chemical     analysis,     see     Chemical 

Analysis. 
Comparison,    see    Comparison;    Pa- 
ternity. 
Compulsory    disclosure    of    features 

in  court,  6-926 
Earning    capacity,    specimens    of 

workmanship,  2-845 
Experts,   demonstration   and  illus- 
tration by,  5-552 
Experiments,  see  Experiments. 
Footprints,     impressions     of      (see 

Footprints),  6-705 
Former     testimony,     as     part     of, 

identification,  5-963 
Gambling  paraphernalia,  6-191 
Homicide  trial,  6-669 

Articles  from  scene  of  homicide, 
6-608 
Identification  by,  see  Identity. 
Illustration,  by  arranging  objects 
in   court   room,   6-609 
By  experts,  5-552 
Diagrams,  see  Diagrams. 
Experiments,  see  Experiments. 
Models,  see  infra.  Model. 
Of  natural  voice,  by  person  not 
sworn,   6-924/1 
Injuries,  exhibiting  to  jury,  1-1009 
Experiments  to   show  nature  of, 

see  Experiments. 
In  action  for  malpractice,  9-845 
Physical  examination,  see  Phys- 
ical Examination. 
Intoxicating    liquors,    illegal    sale 
of,  7-734 
Intoxicating  properties  of,  7-679 
Tasting  and  smelling  by  jury, 
7-734 
Magnifying  glass,  use  of,  by  jury 
in  patent  proceedings,   9-615 
On  specimens  of  handwriting, 

6-388 
To  examine  photograph,  6-502 
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DEMONSTRATIVE   EVIDENCE, 

cont  'd. 
Model,  4-279;  5-478;  6-674 

In  patent  proceedings,  9-614,  640 
To  show  capacity,  2-857 
Pointing  by  witness,  to  identify, 

6-925 
Prejudicial   effect   as    objection   to 

competency,  se'e  Competency. 
Profert    of    person,    see    Physical 
Examination.    See  also  Inspec- 
tion; and  supra,  Injuries. 
To  prove  paternity,  see  Paternity. 
Bastardy,  2-254 
Kape,  10-599 
Rape,    condition    of    person    and 
clothing  of  prosecutrix,  10-591 
Samples,  see  Samples. 
Specimens     of     workmanship,     see 

supra,  Earning  capacity. 
Stolen  goods,  8-108 
Taking  to  jury  room   (see  Exhib- 
its), 5-464 
Test,  see  Capacity;   Experiments. 
Weapon  used  in  assault,  1-997 

In  homicide,  6-590 
Writing    in    presence    of   court    to 
prove   handwriting,   6-422 
DEMURRAGE,  see  Ships  and  Ship- 
ping. 
DEMURRER,  see  Pleadings. 
As  admission,  1-436 
Judgment  upon,  conclusiveness  (see 

Judgments),  3-274 
Judicial  notice   on  hearing  of,   7- 

883,  903 
To  bill  of  discovery,  4-712 
To  evidence,  for  variance,  13-746 
To   interrogatories,   4-420 

Claim  of  privilege  by,  14-672 
DENIAL,  see  Pleadings. 
Burden  of  proving,  2-794 
Conjunctive,  effect  of,  1-413 
Execution  of  instrument,  see  Writ- 
ten Instruments. 
Existence  of  corporation,  see  Cor- 
porations. 
Failure  to  make,  as  admission,  1- 
368,  380 
In  equity,  1-459 
In  other  actions,  1-430 
As  confession,  3-300 
Effect  of,   1-399 
For  want  of  knowledge,  1-406 
General,   see  General  Denial;   Gen- 
eral Issue. 
Hypothetical,  l-407n 
In  answer  to  bill  for  injunction, 

7-319 
Insufficiency  of,  how  raised,  1-409 
Necessity  of  objection  to,  1-417 


DENIAL,  cont'd. 

Necessity  and  character  of  under 

code    practice,    1-404 
Negative  pregnant,  1-416 
Of  complaint,  form  of,  1-402 
Of    conclusions   of   law,   effect,    1- 

418 
Of  evidence  pleaded,  unnecessary, 

1-419 
Of  verified  account,  necessity  and 

character,   1-154 
On    information    and    belief     (see 

Pleadings),  1-407 
Performance,  see  Performance. 
Positive,  when  necessary,  1-408 
Specific,     as     answer     to     verified 
pleading,  1-410 
By    statement    of    inconsistent 

facts,  1-413 
When  necessary,   1-412 
Verified,   when   necessary,   1-410 
DENTIST,    communications    to,    not 

privileged,   10-106 
DEPORTATION       PROCEEDINGS, 

see  Citizens  and  Aliens. 
DEPOSIT,  see  Books;  Certificates. 
DEPOSITIONS  —  Consult       analysis 
of  this  article,  4-301.    See  Exam- 
ination    OF     Parties     Before 
Trial;     Former    Testimony  ; 
Stipulations. 
Abatement  of  liquor  nuisance,  in 

suit  for,  7-722 
As  admissions,   1-487 
As    declarations    against    interest, 

4-73 
As    former    testimony,    see    infra. 
Subsequent  use. 
Intermediate  custody,  5-936 
Objections  to,  5-941 
Preliminary  proof,  5-935,  959 
Authenticating     instruments      by, 
copy,  10-866 
Public  document,  10-804 
Bankruptcy  proceedings,   2-210 
Bastardy  proceedings,  2-242?^ 
Before  magistrate,  subsequent  use, 

see  infra.  Subsequent  use. 
Compelling  testimony  by  contempt 
proceedings,  see  Contempt.  See 
also  Notary  Public. 
What  testimony  cannot  be  com- 
pelled,  3-492 
Competency  of  deponent,  see  infra. 

Incompetency. 
Construction   of,  by  court,   14-215n 
Copies    attached,    when    competent, 

3-543,  546n;  10-866 
Criminal   cases,   as   infringing  de- 
fendant's right  to  confronta- 
tion, 14-580,  581 
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DEPOSITIONS,   cont'd. 

Cross-examination,  effect  on  direct 
examination    of    deprival    of, 
3-810 
Extradition  proceedings,  5-730 
Forfeiture      actions,     intoxicating 

liquors,   7-724 
Grand  jury,  use  by,  6-254 
Impeaching  testimony  by,  7-134 
Impeachment  of  deponent,  by  in- 
consistent statements,  founda- 
tion for,  7-100,  105 
By  party  taking  or  using,  7-40 
Use  of  for,  7-58,  122 
In  admiralty,  l-229/i,  280 
Incompetency,  of  deponent,  effect 
of  removal  of,   12-951,  1048 
Objections  to,  transactions  with 

decedent,  12-1044 
Subsequently   occurring,  12-733 
In  contempt  proceedings,  3-452 
In  prize  causes,  see  Admiralty. 
Land  office,  in  proceedings  before, 

10-439 
Necessity,  for    in    summary    pro- 
ceedings to  remove  public  of- 
ficer, 9-222 
Number  of  deponents,  as  affecting 

weight,   14-93?i 
Of  party,  at  common  law,  action  of 

book  debt,   l-152?i 
Of  person  whose  former  testimony 
is   offered,   5-961 
Availability,    effect    on    right    to 
use  former  testimony,  5-907, 

Patent  proceedings,  see  Patents. 

Penalties,  in  action  for,  9-750 

Privileged  communications  in,  10- 
103 

Rejected  depositions,  in  prize 
causes,  as  affidavits,  1-239 

Stipulation  as  to  (see  Stipula- 
tions), 3-192 

Subpoena,  issuance  of  by  commis- 
sioner appointed  by  foreign 
court,  2-104 

Subsequent  use  (see  supra,  As  for- 
mer testimony),  5-909 
In  other  proceedings,  5-889 
Taken   before   magistrate,    5-321, 
322,  324 

Subscribing  witnesses,  possibility 
of  taking  deposition  as  pre- 
venting proof  of  handwriting, 
14-418 

Taking   to  juryroom,   5-462,   464 
Exhibits    attached    to,    5-463 

Through  unsworn  interpreter,  sup- 
pression  of,   7-657n 


DEPOSITIONS,   cont'd. 

To  prove  insufficiency  of  personalty 
to    pay    estate    debts,    disinter- 
ested witness,  5-400?i 
Under  foreign  commission,  affidavit 

of  materiality,  effect,  3-499n 
Waiver  by  taking,  of  competency 
of  deponent,  9-41 
Of     privileged     communications, 
10-144/1 
Weight    as   evidence    (see   Weight 
AND  Effect  op  Evidence),  14- 
117 
On  appeal,   14-214?i 
DEPOSITORIES,  see  Bailments. 
DEPUTY,  see  Officers  ;  Eecords 
Copy  certified  bv,  10-889,  914 

Eecord  of  sister  state,   10-1021 
Entries  in  record  by,  10-719 

Surveyor,  10-736 
Liability   for  extortion,  5-717 
Of  notary  public,  protest  by,  2-986 
DESCENT    AND    DISTRIBUTION. 
Consult  analysis   of   this   article, 
4-571.    See  Escheat;  Executors 
and  Administrators;  Pedigree; 
Wills.     See  also  Heirship. 
Advancements  (see  Advanceinents) , 

4-584 
Election    between    homestead    and 

distributive    share,    6-521 
Homestead,   presumption   from   in- 
ventory as  part  of  decedent's 
estate,  6-523 
DESCRIPTION,  see  Ambiguity;  Pa- 
rol Evidence.     See  also  Convey- 
ances; Words  and  Phrases. 
Certainty  required  in  written  instru- 
ments,  14-702 
DESERTION,  see  Divorce.     See  also 
Army  and  Navy. 
As    evidence    of    abandonment    of 

homestead,  6-539,  552 
Conclusion   of  witness,  see  Conclu- 
sions. 
Privilege    of    defendant    in    action 
for,  14-645?i 
DESIRE,  see  Inclination. 
DESTRUCTION     OF     EVIDENCE, 
see    Spoliation.     See    also    Sup- 
pression,  Non-Production,  or  De- 
struction of  Evidence. 
DETAILS,  see  Relevancy. 
DETAINER,     see    Forcible    Entry 

and  Detainer. 
DETECTIVES    AND    INFORMERS. 
Considt   analysis    of    this   article, 
4-625 
As  principals  in  crime,  l-73» 
Competency     in     prosecution     for 
selling  liquor,  7-730 
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DETECTIVES   AND  INFORMERS 

co)it'd. 
Credibility  of,   3-770;    14-158 
As  experts,  5-643» 
In  divorce  suit,  4-798 
Employment  of  to  get  evidence  of 

fraud,  6-32 
Penalties,  actions  for  by  informers, 

right  to  discovery,  4-709)i 
Police    officers,    excused    from   be- 
ing placed  under  rule,   14-595 
Privileged   communications  by  in- 
former to  officer,  10-347 
DETENTION,    of    stream,    see    Wa- 
ters AND  Watercourses. 
Of  witness,  compensation  for,  14- 
552 
DETINUE,  see  Eeplevin. 

General  issue,  evidence  admissible 
under,   13-770 
DEVIATION,  see  Admiralty. 
DEVISE,  see  Descent  and  Distribu- 
tion;  Executors  and   Adminis- 
trators;   Undue   Influence; 
Wills. 
Acceptance  of,  see  Acceptance. 
Nature   of,   14-482 
DIAGRAMS  —  Consult     analysis     of 
this  article,  4-633.     See  Demon- 
strative Evidence. 
Containing      hearsay      explanatory 

matter,  6-609n 
Illustration   or  explanation  of  ex- 
pert   testimony,    as   to    blood- 
stains,   2-549 
As   to  handwriting,  6-398 
Microscopic   appearance   of  blood, 

5-561 
Ofeer  in  evidence,  necessity  of,  5- 

470 
Scene   of  homicide,  6-608 
Sketches,  6-609 
DIAKY,  as  book  of  account,  2-602 

As  private  record,  14-710»i 
DICTIONAEIES,  see  Books. 
As  evidence,  2-584 
Judicial  notice  of  authority  of,  7- 

923 
Words  not  in,  meaning  of,  14-219 
DIFFICULTIES,   see   Assault    and 
Battery;     Homicide;     Intent; 
Malice.     See  also  Motive. 
Details  of,  see  Kelevancy. 
DIFFICULTY     OF     PEOOF,     fact 
hard     to     establish,     degree     of 
proof,   14-82 
DILIGENCE,   see   Carriers;    Negli- 
gence;    New    Trial.     See    also 
Care;  Delay;  Laches;  Reasonable 
Time, 


DILIGENCE,  cont'd. 

In    completing     appropriation     of 

water,  14-52 
In     making     inquiry,     replies     re- 
ceived, 2-533n 
To  procure  absent  witness,  as  af- 
fecting   use    of    former    testi- 
mony, 5-906 
Subscribing  witness,   14-782 
DIPLOMA,    as    evidence    of    profes- 
sional    qualifications,     9-825ji; 
14-695n 
Physician 's      qualifications,      5- 
541;   10-106 
DIRECT     EVIDENCE  —  Consult 
analysis    of    this    article,    4-643. 
See   Expert   and   Opinion   Evi- 
dence;   Positive    and   Negative 
Evidence;    Weight  and   Effect 
of   Evidence.     See   also   Conclu- 
sions. 
Abandonment,  see  infra,  Intent 

Of  water  rights,  14-55 
As  cumulative  evidence,  3-923 
Authority  of  agent,  see  Principal 

AND  Agent. 
BeJief,  see  infra,  Mental  condition. 
Consent,  1-47 
Contract,  terms  of,  3-520 
Corpus   delicti,   necessity   of,   3-86, 

664 
Credit,  to  whom  given,  12-9 
Defamatory    charge,   truth   or   un- 
truth of,  8-228 
Distinguished  from  circumstantial, 

3-63 
Dying  declarations  as,  4-9 16n 
Execution  of  attested  instrument_, 
as  secondary  evidence,   14-785 
Financial      condition,      ability      to 

pay  debt,  7-487 
Forgery,    6-361 
Fraud,  see  infra,  Intent. 
Gift   or   loan,   9-304 
Good  faith,  see  infra,  Mental  con- 
dition. 
Insurance    policy    requiring    direct 

proof,  effect  of,  7-547n 
Intent,  see  infra.  Mental  condition. 
Intoxication     (see     Intoxication), 

7-764 
Knowledge,  see  Knowledge. 
Lease,    8-38 
Marriage,  8-464 

Admissions    or    confessions    as, 

8-473 
Necessity  in  breach  of  promise 

suit,  2-736 
Record  of,  as,  8-471 
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DIRECT    EVIDENCE,    cont'd. 
Mental   condition,   1-259;   8-366 
Apprehension,    6-760 
Belief      (see     infra,     Reliance), 
6-760;    8-233,   366 
As   to   relation   of   master  and 

servant,   8-496 
As  to  solvency,   7-489/1 

Grounds    for,    reputation, 
7-490?i 
By  chattel  mortgagee,  of  dan- 
ger to  security,  8-678 
In     misrepresentations,     fraud, 

2-259 
In  ownership  of  money  alleged 
to    have    been    stolen,    11- 
479n 
In   representations,    6-18 
Malicious    prosecution,    2-259; 
8-366,  397 
Defendant,   8-406 
Eelianee   upon   statements,   see 
infra,  Eelianee. 
Good  faith,  2-259,  833n;   13-89 
Impeachment    hj   inconsistent 
acts,    7-150 
Intent,  2-76w;  5-744;  6-18;  7-596, 
600w 
Abandonment,    8-600 
Of  contract,  13-853 
Of   homestead,   6-540 
Accused,   1-1013;  4-34 
In   homicide   case,   6-624 
In  larceny,  8-126 
Buyer,  as  to  intent  in  taking 
possession  of  goods,  12-20 
Cross-examination,    6-132 
Delivery,   4-170 
Gaming    contract,    6-168 
Grantee  in  alleged  fraudulent 

conveyance,   6-133 
Grantor  in  alleged  fraudulent 

conveyance,    6-129,    130 
Married   vroman   to   bind  sep- 
arate estate,  6-844 
Of  another,  6-133;   7-601 
Abandonment  of  homestead, 

6-541 
Corporation  or  society, 

7-602n,  603 
In     contemptuous     publica- 
tion, 3-455 
To  claim  homestead,  6-522 
To  defraud,  6-60,  129,  130,  133 
Knowledge,  see  Knowledge. 
Malice,    6-624;    8-366 
Conclusion    of   witness,    7-600n 
Denial    of    when    facts    con- 
clusively   show    contrary, 
8-216 
Of    witness,    7-600 


DIRECT    EVIDENCE,    cont'd. 
Mental  condition,  cont'd. 
Mental  capacity  of  child,  12-128n 
Motive,   6-18;   8-216,  406 
For  fraud,  6-60 
In   homicide   case,   6-624 
Non-consent    of    owner    to    lar- 
ceny, necessity  of,  8-134 
Of  another,  6-763;  7-601  ' 
Purpose   in   making   assignment, 

2-48 
Eelianee,  see  supra,  Belief. 

Upon    agent's    statements,    10- 

29n 
Upon  guaranty,  6-296 
Upon    principal,    10-36 
Upon      representations,      6-18, 
72;    7-601 
By  third  person,  6-73n. 
One    speaking     for     several, 
6-73n 
Understanding  of  libel   or   slan- 
der, 8-237 
Necessity  of,  see  supra,  Corpus  de- 
licti. 
To  prove  fact  from  which  infer- 
ence is  to  be  draw^n,  14-101 
Negligence,   lack   of  contributory, 

necessity,  8-903 
Notice,   lack  of,  13-905 
Ownership    (see    Ow^neeship), 

9-263;   11-229;   13-71 
Pain,   suffering   and   symptoms,    7- 

394 
Possession,  see  Possession. 
Eeputation  as,  see  Beputation. 
Eesidence,    6-559 
Sales   (see  Conclusions),  7-765 

Character   of,   6-131 
Signature,    genuineness    of,    6-360 
Title,  see  Title.     See  also  Conclu- 
sions. 
Treason,    13-5 

Weight  of,  compared  with  circum- 
stantial eviaence,.  3-76 
Eye-witnesses     compared     with 
opinions  of  experts,  1-331 
DIRECT    EXAMINATION— Co ns?<?t 
analysis    of    this    article,    4-649. 
See  Examination  of  Witnesses  ; 
Witnesses. 
DIEECT    INTEEEOGATOEIES,    see 
Depositions.     See  also  Interrog- 
atories. 
DIEECTOES,  see  Corporations. 
DIEECTOEIES,  2-585 

To   show   non-residence,   5-861 
DISABILITY,     see     Capacity;     In- 
fants;   Mental  and   Physical 
States.     See  also  Disease. 
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DISABILITY,  cont'd. 
Persons  under  legal,  admissions  by, 
1-594 
Married  woman,  l-602?i 
To   marry,   as   breach   of   promise, 
2-741 
As  defense   to  breach  of  prom- 
ise,  2-744 
DISAFFIRMANCE,  bv  infant,  7-270 
DISBARMENT  PROCEEDINGS,  see 

Attorney  and  Client. 
DISCHARGE,  see  Mortgages;  Pay- 
ment; Release. 
Of  bankrupt,  2-229 
Of  bills  and  notes,  2-513 
Of  contract,  see  Contracts. 
Of  duty,  declarations  in,  4-103 
Of   guaranty,   see   Guaranty;    Pa- 
rol Evidence. 
Of  insane  person  from  asylum,  as 
evidence   of   testamentary   ca- 
pacity, 14-401 
Parol  evidence  of,  see  Parol  iiiVi- 

DENCE. 

Witness,   detained   to   insure  pres- 
ence  at   trial,   14-537 
DISCLAIMER,    see    Patents.      See 
also  Estoppel;  Benunciation. 
In    ejectment,   5-33 
jyiSOOVBBY  —  Gonsitlt    analysis    of 
this    article,    4-682.     See    Con- 
tempt; Documentary  Evidence; 
Examination  of  Parties  Before 
Trial;    Mines    and    Minerals; 
Physical     Examination  ;     Sup- 
plementary Proceedings.     See 
also    Inspection;    Production    of 
Documents. 
Answer    to    bill,    as    evidence,    see 
Answers. 
As     privileged     communications, 
l-484n 
Depositions     in     proceedings      for, 

4-315n, 
Privilege   against,   14-654 
Interrogatories    as    violation    ot, 
14-646/1 
Will  contests,   14-429 
DISCRETION,  opinion  as  to,  2-839 
DISEASE,     see     Animals;     Expert 
AND  Opinion  Evidence;  Mental 
AND    Physical    States;    Physi- 
cians   AND    Surgeons;     Wills. 
See  also  Venereal  Disease. 
Cause  of,  see  Cause;   Expert  and 

Opinion  Evidence. 
Effect    on    presumption    of    testa- 
tor's  sanity,    14-272,    347 
Expert  and  opinion  evidence  as  to 
(see  Expert  and  Opinion  Evi- 
dence), 8-582 

56 


DISEASE,  cont'd. 

Hereditary,   as   evidence   of   testa- 
mentary  incapacity,    14-359 
Judicial  notice  as  to,  7-908« 

Of     animals,     nature     of     Texas 

fever,  7-907n 
Of  diseases  of  trees,  7-907ji 
Privileged    communications    as    to, 
see     Privileged     Communica- 
tions. 
Progress  of,  constancy,  14-289 
DISGRACE     (see    Witnesses),    14- 
635,  636 
Contents    of    letter    reflecting    on 
writer,   ground   for    exclusion, 
14-715 
Questions      tending   '  to      degrade 
juror,  2-403 
DISHONOR,  see  Bills  and  Notes. 
DISMISSAL    OF    ACTION,    as    res 

judicata,  see  Judgments. 
DISORDERLY     CONDUCT,     compe- 
tency    of     defendant's     spouse, 
6-884n 
DISORDERLY  HOUSE— C  onsvlt 
analysis  of  this  article,  4-724 
Conduct  of  persons  visiting,  4-34n 
Keeping  by   witness,   privilege   as 
to   questioning  about,   14-637/1 
Place   where   liquor   is   sold,   suffi- 
ciency of  evidence,  7-772 
Reputation    and    newspaper    com- 
ment, as  evidence  of  damage, 
9-21 
In    action   on    insurance    policy, 

7-527n 
Of  house  and  inmates,  8-226h 
DISPOSITION,  see  Animals. 
DISSOLUTION,    see    Attachment  ; 
Corporations;    Dying   Declara- 
tions; Partnership. 
DISTANCE,    see    Boundaries;     Ju- 
dicial   Notice;    Landlord    and 
Tenant;    Space  and'  Distance. 
Between  places,  gazetteer  as   evi- 
dence, 2-585 
Judicial  notice  of,  see  Judicial 
Notice. 
Measurements  and  estimates,  com- 
parative   weight,    14-156 
Of  witness,  from  scene  of  act,  ef- 
fect   on    credibility,    14-176 
DISTRIBUTION,  see  Descent   and 
Distribution. 
Of  estate,  how  shown,  5-451 
DISTRICT   ATTORNEY,  see  Prose- 
cuting Attorney. 
United  States,  duty  to  take  recog- 
nizances,   14-534 
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DISTURBING  OF  PUBLIC  AS- 
SEMBLAGES —  Constat  analy- 
sis of  this  article,  4-731 

DITCHES,  see  Waters  and  Watee- 

COUESES. 

Public    utility,    drainage    proceed- 
ings,   14-59 
DIVEESION,  see  Waters  and  Wa- 

TEECOURSES. 
Subterranean    waters,    burden    of 
proof,  14-62 
DIVORCE  —  Consult  analysis  of  this 
article,    4-739.     See    Marriage. 
See  also  Impotency. 
Admissions,   sufficiency   of,   in   ac- 
tion  for,    1-462 
Pleadings     as,     competency     and 
sufficiency     (see    Pleadings), 
1-461 
As   bar   to    criminal   conversation, 

3-790 
Character,  see  Character  and  Bepu- 
tation. 
Of  parties,  inadmissible,  3-6 
Child's    testimony,    credibility    (see 

Children),  14-162?i,  163 
Corroboration  required,  3-722 
Cruelty,  letters  as  acts  of,  10-187 

Opinion   as   to,   5-673 
Custody    of    children,    see    Parent 
AND  Child.     See   also   Charac- 
ter and  Beputation. 
Declarations   accompanying   deser- 
tion, 11-424 
Effect,    foreign    decrees    of,    con- 
clusiveness, 3-283 
On  competency   of   husband   and 

wife  as  witnesses,  6-860 
On    dower,   4-874 
On    presumption    of    legitimacy, 

8-166 
On    privileged    communications, 
6-898;    10-196 
In  divorce  actions,  6-900;   10- 
200 
How  shown,  see  Records. 
Marriage,     sufficiency     of     proof, 

8-444 
Number  of  witnesses  required    (see 

Witnesses),  14-105 
Presumption   of,  8-463 
Prostitutes  as  witnesses,  see  Pros- 

t'ht'iJii/P^ 

DOCKET  ENTRIES,  see  Records. 
Of    attorney,    5-269 
Parol  evidence  in   explanation,  see 
Parol  Evidence. 
DOCTORS,  see  Expert  and  Opinion 
Evidence;  Physicians  and  Sur- 
geons ;    Privileged   Communica- 
tions. 


DOCUMENTARY       EVIDENCE  — 

Consult  analysis  of  this  article, 
4-800.  See  Best  and  Secondary 
Evidence;  Books  of  Account; 
Depositions  ;  Records  ;  Refresh- 
ing Memory;  Seals;  Written 
Instruments.  See  also  Produc- 
tion of  Documents;  Whole  of 
Utterance. 

Age,  as  to,  1-732 

Before  grand   jury,  6-254 

Conclusiveness  on  party  introduc- 
ing, 3-291 

Criminal  cases,  as  infringing  de- 
fendant 's  right  to  confronta- 
tion,  14-581 

Foreign  laws,  see  Foeeign  Laws. 

Former     testimony,     see     Former 
Testimony. 
As  part  of,  how  proved,  5-963 

In   admiralty,   1-285 
In  prize  causes,  see  Admiralty. 

In  extradition  proceedings,  5-728, 
730 

Letters  of  administration,  see  Ex- 
ecutors and  Administrators. 

Letters  of  guardianship,  see  Guard- 
ian AND  Waed. 

Letters  testamentary,  see  Execu- 
toes  AND  Administrators. 

Liquor  sales,  prosecution  for,  7- 
732 

Notice  of  intended  use  of,  speci- 
mens of  handwriting,  6-434 

Objections,  see  Objections;  Writ- 
ten Instruments. 

Offers  of,  how  made,  see  Offer  of 
Evidence. 

Of  sale,  see  Sales. 

Of  Spanish  grant,   10-424 

Order  of  proof,  9-243 

Photographs  of  documents,  9-779 

Preliminary  proof,  facts  which  are 
also  issues,  4-150 

Privileged  character  of,  see  Privi- 
leged Communications;  Wit- 
nesses. See  also  State  Se- 
crets. 

Production    of,    see   Production    of 
Documents. 
Refusal,    on    ground    of    private 
ownership,   14-638 

Record   of   trains,    10-570 

Redirect  examination,  introduc- 
tion on,  writings  used  to  im- 
peach witness  on  cross-exam- 
ination, 14-629 

Res  gestae,  as  part  of,  11-414 

Spoliation  of,  see  Spoliation.  See 
also  Suppression,  Non-Produc- 
tion, or  Destruction  of  Evi- 
dence, 
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DOCUMENTARY  EVIDENCE,   con. 
State  papers,  10-393 
Privileged  character  of,  see  Priv- 
I  L  E  G  E  D    Communications. 
See  also  State  Secrets. 
Substitution    of    copy    for    original 
document,   by   referee,    11-23 
Taking  to  jury  room,  see  Exhibits. 
Title,  see  Public  Lands;  Title. 
Warrant    of    arrest,    effect    of    ab- 
sence of  seal,  6-732 
Weight  of,  14-111,  112,  796 
DOCUMENTS,    see    Ancient    Docu- 
ments;   Records;   Written  In- 
struments. 
Identification   of,  6-928 
Identification  of  person  by   docu- 
ments in  his  possession,  6-924, 
925 
DOGS,  see  Animals. 

Trailing  or  tracking  with,  as  cir- 
cumstantial  evidence,  6-931  _ 
Experiment   to   show  unreliabil- 
ity, 5-475 
Value,    1-901 
DOMESTIC     ANIMALS,     see    Ani- 
mals. 
DOMESTIC    RELATIONS,    see    Di- 
vorce;    Husband     and     Wife; 
Marriage;  Parent  and  Child. 
Relevancy    on    question    of    dam- 
ages, 4-29 
DOMICIL  —  Consult  analysis  of  this 
article,  4-844.    See  Citizens  and 
Aliens;  Paupers.   See  also  Eesi- 
dence. 
As   affecting  homestead,   6-514 
Declaration  as  evidence  of,  5-938 
Accompanying   acts,   11-388 
By   taxpayer,    12-374 
Divorce,   of   plaintiff,  corroboration 
as  to,  4-794n 
Proof  in,  4-749 
Foreign,   as   evidence    of    absence, 

5-938 
Paupers,  see  Paupers. 
Presumption  as  to  continuance,  see 

Presumptions. 
Taxpayer,  12-374 

Delinquent   taxpayer,   12-301 
Testator,      finding      by      probate 
court,   conclusiveness,   14-495 
DONOR,  see  Gifts. 
DOWER  —  Consult    analysis    of   this 
article,  4-864 
Declarations    of    husband    against 

widow,  l-523n 
Election,  see  Wills. 
Mortality    tables    as    evidence    of 

value  of,  8-634 
Nature  of  unassigned  right,  13-20 


DOWER,  cont'd. 

Provisions  in  will,   in   lieu  of,  pre- 
sumptions, 14-480 
Settlements    in    lieu    of,    fairness. 
See  Husband  and  Wife;  Un- 
due Influence. 
DRAFTS,  see  Copies. 
DRAINAGE,  see  Expert  and  Opin- 
ion Evidence;   Special  Assess- 
ment. 
DRAINAGE      PROCEEDINGS,     see 

Waters  and  Watercourses. 
DROWNING,  see  Expert  and  Opin- 
ion Evidence.     See  also  Suicide. 
DRUGGISTS,  burden  of  proving  reg- 
istration,  prosecution,   2-805n 
Communications  to,  not  privileged, 

10-106 
Illegal  sales  of  liquor  by,  7-765 

Good  faith  of  seller,   7-748 
Privilege    against    making    or    pro- 
ducing records,  14-657 
Report    of     sales     of    intoxicating 
liquors,  see  Records. 
DRUGS,   see  Intoxicating  Liquors. 
See  also  Chemical  Analysis  ; 
Chemistry. 
Abduction  by  use  of,  1-34 
Effect  of  on  others,  11-814 
Experiments  with,  5-482}i 
Expert  and  opinion  evidence  as  to, 
5-539 
Effects  of,  5-584 
Morphine,   non-expert   opinion 
that  person  was  under  influ- 
ence of,  8-585?i 
Judicial    notice    of    character    and 

properties,   7-902 
Poisons,     see     Chemical     Analysis; 
Poisons    and    Poisoning;    Post 
Mortem  Examination. 
Undue  influence  by  use  of,  13-223 
Use  of,  as  affecting  competency  to 
testify,  3-200W 
Effect    on    competency    of    dying 

declarations,  4-935 
Habitual,    effect    on    credibility, 

3-756 
Testamentary  capacity,  effect  on, 
14-332 
DRUNKENNESS,  see  Divorce;   In- 
toxication.     See     also     Drugs; 
Habits. 
As  evidence  of  cruelty,  4-770 
Breach  of  promise,  in  mitigation  of 

damages,  2-755 
Credibility  of  drunkard,  14-160 
Habits  and  associations,  7-528n 
Habitual,  ground  for  divorce,  4-775 
How  shown,  see  Habits. 
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DRUNKENNESS,  cont'd. 
Habitual,  cont'd. 

Presumption    from,    of    intoxica- 
tion   on   particular   occasion, 
7-779 
SuflSciency  of  evidence,  7-774 
Insured,    presumption    as    to    when 
habit  began,  7-520n 
Sufficiency  of  proof,  7-518n 
Judicial  notice  of  meaning  of  term, 

7-923?i 
Opinions    and    conclusions,     4-776; 

7-52871 
Reputation  as  evidence  of,  8-582 
DUE  BILL,  see  Bills  and  Notes. 
As  evidence   of  existence   of   debt, 
14-695n 
Of  settlement,  3-250 
DUE  PROCESS  OF  LAW,  applied  to 

privilege  of  accused,  14-641 
DUMB  WITNESS,  see  Mute. 
DUPLICATES,   see   Best   and   Sec- 
ondary Evidence.     See  also 
Neivspapers;     Printed     Publica- 
tions. 
As  demonstrative  evidence,  4-279 
Of  articles   of  incorporation,  what 
is,  10-879JI 
-    Stub  book,  10-724 
Wills,  14-435,  448 
DURATION  OF  TIME,  estimates  of 
(see  Weight  and  Effect  of  Evi- 
dence), 14-204 
DUBESS  —  Consult   analysis   of   this 
article,    4-890.    See    Undue    In- 
fluence. 
Accessory,  as  defense  to  charge  of 

being,  1-85 
Accomplice,     affecting     status     of, 

1-113)1 
Admissions,     affecting     competency 

of,   1-357,  595 
Annulment  of  marriage  for,  8-484 
Assent  to  verdict  under,  competency 

of  juror  to  show,  3-229 
Between  husband  and  wife,  6-817 
Bills  and  notes,  2-495 
Breach  of  promise,  as  a  defense  to, 

2-745 
Burden    of    proof,    effect   of    confi- 
dential relations,  2-832 
Certificate  of  acknowledgment,  im- 
peachment for,  1-198 
Confessions     under,     see     Confes- 
sions. 
Of  marital  offense,  4-747 
In  election,  5-93,  97 
In  execution  of  mortgage,  8-726 
In    settlement,    burden    of    proof, 
3-258n 


DURESS,   cont'd. 

Lease,  avoidance  of,  8-43 

Money  had  and  received,  in  support 

of  action  for,  8-629 
Opinion  as  to,  5-690 
Parol  evidence  of  (see  Parol  Evi- 
dence), 9-341 
Payment    of    taxes    under,    12-368, 

373 
Rescission  for,  11-265 
Res  gestae  of,  11-413 
Salvage  contract,  11-636 
DUTY,  declarations  in  discharge  of, 
4-103 
Of    agent,    see    Principal    and 
Agent. 
DWELLING,    what    is,    in    burglary, 

2-814 
DYING  DECLARATIONS  —  Consult 
analysis  of  this  article,  4-910 
Abortion,  on  prosecutions  for,  1-65 
As  corroboration  of  confession,   3- 

688 
As  evidence   of  identity   of   assail- 
ant, 6-923 
As   privileged   communications,    10- 

176 
Character    of    declarant,    impeach- 
ment, 3-15 
Containing  conclusion  of  declarant, 
see  Conclusions. 
Admissible  as  res  gestae,  6-619n 
As    to    accidental    character     of 
killing,  6-755 
Cross-examination     as     to,     compe- 
tency of,  3-817 
Diagram  made  by  deceased  to  illus- 
trate, 6-609?i 
Distinguished      from      res      gestae 

declarations,  11-296 
Impeachment,     by     variant     state- 
ments of  declarant,  7-102 
Character  of  declarant,  3-15 
In  civil  action  for  death,  7-379 
As  res  gestae,  11-334 
Probability    of   truth   no    ground 
for  admission,   11-296 
Incompetency  of  declarant  as  wit- 
ness   (see  Declarations),   11- 
316 
Leading  questions  put  to  declarant, 

4-670 
Objections  to,  sufiSciency  of,  9-80 
Of  seduced  female,  11-682 
Religious  belief  of  declarant,  2-68; 

4-935 
Weight,  14-150 
Written,  best  evidence,  2-282 
Taking  to  jury  room,  5-463 
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Embezzlement. 


EARNING    CAPACITY,    see    Capac- 
ity;  Injuries  to  Person.     See 
also  Services. 
How  shown   (see  Expert  and  Opin- 
ion Evidence),  2-843 
EARNINGS,    of    child,    see    Parent 

AND  Child. 
EASEMENTS,  see  Dedication.     See 
also  User. 
Abandonment  of,  1-1;  14-49 

Presumption,  1-12 
Admission  of,  1-602 
Damages,    for    obstruction,   cost    of 
improvements,   4-1  6m 
From  violation   of  right  to,  pre- 
sumption, 4-5 
Mitigation  of,  4-19/! 
Declarations  as  to  existence  of,  4-79 
Drainage,  duty  of  receiving  surface 

water,  14-58 
Highway  as,  6-505/1 
In  waters,  see  Waters  and  Water- 
courses. 
Lateral  and  subjacent  support,  see 

Adjoining  Land  Owners. 
Notice  of,   to  purchaser,   13-913 
Parol  evidence  of,  3-382 
User  as  secondary  evidence  of  lo- 
cation of  way,  4-217 
Value,  13-502 

Opinion,  13-479,  493 
EAVESDROPPER,  competency  as  to 
privileged  communications,  10-196 
EJECTMENT  —  Co/isi(7^   analysis   of 
this  article,  5-1 
Adverse  possession,  burden  of  prov- 
ing, 1-643 
By   executor,   proof    of    oflBcial   ca- 
pacity,   5-392« 
By  heir,  proof  of  heirship,  4-579/1 
Judgment  in,  as   determination   of 

title,  7-835 
Pleading,  effect  on  admissibility  of 
evidence,  13-800 
ELECTION,   see   Descent  and   Dis- 
tribution; Dower;  Wills. 
As  to  mode  of  performance,  parol 

evidence,  6-366 
By  widow,  4-873,  883 
To  take  under  will,  facts  evidenc- 
ing, 14-480,  481 
ELECTIONS  —  Consult    analysis    of 
this  article,  5-42.     See  Officers; 
Quo  Warranto, 
Abbreviations    on   ballots,    explana- 
tion, 1-31;  5-66 
Certificate  of  election    (see  Certifi- 
cates), 2-970,  971,  972 
Parol  evidence,  2-976 
Illegality,    as     defense    to     selling 
liquor  on  day  of,   7-765 
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ELECTIONS,  cont'd. 

Illegal  voting,  intoxication  as  neg- 
ativing intent,  7-610/t 
Presumption    of    criminal    intent, 

7-589/t,  590// 
Privilege   against   disclosing,    14- 
639 
Judicial    notice    of,    see    .Iudicial 

Notice. 
Of  corporate  oflScers,  3-625 
Oral  evidence  as  to  fact  of  voting, 

10-996 
Presumption  of  naturalization  from 

voting,  3-154 
Privilege  of  voter  against   disclos- 
ure of  contents   of  ballot,    14- 
639 
Privilege   of   witnesses   in   proceed- 
ings  before  superintendent    of 
elections,  14-645/1 
Records  as  best  evidence,  10-811 
To    regulate    sale    of    intoxicating 
liquors,     see     lNTOXiCATiX(i 
Liquors. 
ELECTRICITY,  see  Carriers;  Negli- 
gence; Street  Railroads. 
Expert  testimony,  5-564 

Injury  from,  as  to,  7-383/i 
Injuries  from,  street  railways,   12- 

143 
Judicial    notice,    as    to    nature    of, 
7-893/1 
As  to  safety  and  healthfulness  of 
electric  lights,   7-909/1 
Presence    of    current,    how    shown, 
14-214/1 
ELEVATED  RAILROADS,  see  Emi- 
nent Domain, 
Damage  from,  13-503 
ELEVATORS,  see  Machinery. 

Injuries  from,  presumption  of  neg- 
ligence,   8-880/1 
Of    grain,    see    Bailments;    Con- 
fusion OF  Goods. 
ELOPEMENT,  effect  on  dower,  4-884 
EMANCIPATION,  see  Parent   and 

Child. 
EMBANKMENTS,   see   Railroads; 

Waters  and  Watercourses. 
EMBARGO    AND    NON-INTER- 
COURSE LAWS,   forfeiture   for 
violation    of,    presumptions    and 
burden  of  proof,  1-254 
EMBEZZLEMENT  —  Co7isult 
analysis  of  this  article,  5-134 
Character  of  accused,  in  civil  pro- 
ceedings on,  3-5n 
Confession,  sufficiency  of  corrobora- 
tion of,  3-686 
Corpus  delicti,  proof  of   (see  Cor- 
pus Delicti),  3-90n 


Embezzlement. 
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Escape. 


EMBEZZLEMENT,  cont'd. 

Other  offenses  to  show  intent,  see 

SiMFLAR  Transactions. 
Variance,  13-721 
EMINENT      DOMAIN  —  Consult 
analysis  of  this  article,  5-151 
Conclusiveness    of    record    of    con- 
demnation  proceedings,    10-967 
Corporate    existence,    necessity    of 
proving  de  jure  corporation,  3- 
590 
Effect  on  dower  interest,  4-887 
Presumption  as  to  contemnor's  ac- 
tion, 13-427 
Public  utility  of  proposed  highway, 
6-460 
Opinion  as  to,  5-684 
Value  of  land  taken   (see  Value), 

13-430 
View,  see  ViKW  by  JtJRT. 
As  evidence,  13-987 
By  commissioner,  13-993 
EMISSION,  see  Kape,  Sodomy. 

Adultery,  as  element  of,  1-627 
EMPLOYE,  see  Capacity;  Corpora- 
tions;   Master    and    Servant; 
Principal  and   Agent. 
Bias  of,  2-412 

Credibility  as  witnesses  for  employ- 
er, 3-773 
Cross-examination,  3-853 
EMPLOYMENT,    see    Master    and 
Servant;  Parol  Evidence.     See 
also     Occupation;     Profession; 
Services. 
Of  agent,  see  Principal  and 

Agent. 
Of  physician,  see  Physicians  and 

Surgeons. 
Presumption  as  to   continuance,  9- 
915 
ENCUMBRANCE,    see    Title.      See 

also  Incumbrance. 
ENCYCLOPAEDIAS,    see   Books; 
Judicial  Notice.     See  also  Dic- 
tionaries. 
As  evidence,  2-583 
Containing   mortality   tables,    8-639 
ENDORSEMENTS,  see  Indorsement. 
ENGAGEMENT,     see     Breach     of 

Promise;  Marriage. 
ENGINEERING,     expert     testimony 

as  to,  5-564 
ENGINEERS,  see  Machinery. 

Declarations  and  admissions  by,  see 
Admisssons;  Carrriers;  Prin- 
cipal AND  Agent;  Railroads; 
Res  Gestae. 
ENGINES,  see  Machinery. 
ENGRAVINGS,    see   Demonstrative 
Evidence;  Diagrams. 


ENGRAVINGS,  conVd. 

Taken  from  scientific  works,  2-590n 
ENROLLMENT,    see    Ships    and 

Shipping. 
ENTICEMENT,  see  Abduction  ;  Par- 
ent AND  Child;   Seduction. 
ENTIRETY    OF    CONVERSATION 
OR  WRITING,  see  Written  In- 
struments.    See  also  Whole  of 
Utterance. 
ENTRIES,  see  Books  ;  Books  of  Ac- 
count; Records.     See  also  Pen- 
cil Entries. 
ENTRIES  IN  REGULAE  COURSE 
OF  BUSINESS  —  Consult  analy- 
sis   of    this    article,    5-250.      See 
Written  Instruments. 
Books  of  account  as,  2-672 
Books  of  public  officer,  cash  book, 

5-718n 
Broker's  books,  6-170 
Distinguished     from     declarations 

against  interest,  4-89?i 
Freight  book  of  railroad  company, 

7-724 
Revenue  officers,  5-845 
Telephone     company's     entries     of 
calls  for  liquor,  7-765 
ENTRY,    see    Burglary.      See    also 
Writs. 
Of  land,  see  Public  Lands. 
EQUITY,     see     Discovery;     Refer- 
ences; Specific  Performance. 
Answers  as  evidence,  see  Answers. 
Burden  of  proof,  rules  same  as  at 

law,  2-812 
Degree  of  proof  required  in,  14-79 
Depositions  in,  see  Depositions. 
Examination  of  witnesses,  4-651 
Fraud,  proof  of  in,  6-55 
Impeachment  of  witnesses  in,  7-14, 

15 
Principles  of,  applied  in  admiralty, 
1-230 
EQUITY    OF    REDEMPTION,    see 

Mortgages. 
ERASURES,  see  Alteration  of  In- 
struments. 
In  account  books,  party's  testimony 
explaining,  2-684?i- 
ERRORS,  see  MistaTce. 
Alterations  to  correct,  1-820 
In  judgment,  effect  on  use  as  evi- 
dence, 7-845 
ESCAPE  —  Consult   analysis   of   this 
article,  5-281.     See  Rescue. 
Attempt  to,  as  circumstantial   evi- 
dence  of   guilt,   6-701 
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Escape. 
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Examination  of  Banknipt. 


ESCAPE,  cont'd. 
Attemjit  to,  cont'd. 

Failure    to    attempt    (see    Cir- 
cumstantial      Evidence. 
See  also   Flight),   6-699 
Burden  of  proof,  4-67 
Prosecution    for,    confession,    suffi- 
ciency of  corroboration  of,  3- 
687 
Ees  gestae  declarations,  ll-304n 
ESCHEAT  —  Constdt  analysis  of  this 

article,  5-289 
ESCEOW,  see  Delivery. 
ESTABLISHED  COPY,  see  Copies  j 

Deeds;   Eecords. 
ESTATE  OF  WAED,  see  Guardian 

and  Ward. 
ESTATES,  see  Landlord  and   Ten- 
ant; Title. 
ESTATES     OF     DECEDENTS,     see 
Descent  and  Distribution;  Ex- 
ecutors   AND    Administrators  ; 
Death  and   Survivorship;    Eec- 
ords ;    Transactions    with    De- 
ceased Persons;  Wills. 
ESTOPPEL,  account  stated,  1-182 
Adjoining  landowner,  1-217 
Bailments,  as  to  condition  of  thing 
bailed,  2-200 
Of  bailor  to  claim  goods,  2-178 
Burden  of  proof,  as  defense,  2-795/1 

To  deny  consideration,  8-732 
By  acceptance  of  benefits,  1-365 
By  admissions,  1-614 

In  pleadings,  see  Pleadings. 
Judicial,  1-398 
By   confession   of   judgment,    1-501 
By  recitals  of  deed  offered  in  evi- 
dence, 4-186 
By   release  of   dower,   4-880 
By  silence,  2-4 
By  spoliation,  11-961 

To  offer  secondary  evidence,  see 
Spoliation. 
By  statements  of  another,  7-91 
City,  to  claim  dedication,  4-132?i 
Claim   of   lien,   to   object   to,   8-559 
Corporate  existence,  to  deny,  3-592 
Escheat  proceedings,   5-297 
Forfeiture   of  insurance,  to   claim, 

7-539 
Irregularity    in    forfeiture    of    cor- 
porate stock,  5-848 
Licensee,    to   controvert    license,    7- 

697 
Location  of  boundaries,  2-702,  704 
Marriage  contract,  denial  of,  2-737 
Married  woman,  2-705 
Ownership  or  title,  to  claim    1-365 


ESTOPPEL,   cont'd. 

Ownership  or  title,  cont'd. 
To   deny  title,   of   grantor,   5-11, 
38 
Of  landlord,  5-39 
Petitioner   in   eminent   domain, 
5-182 
Public    officer,   to    deny   official   ca- 
pacity, 5-71 7rt 
Public,    to    deny    abandonment    of 

highway,  6-505?i 
Eegularity  of  official  action,  denial 

of,  1-124/1 
To  deny  membership  in  loan  asso- 
ciation, 8-791 
To    object    to    evidence     (see    Ob- 
jections), 9-37 
To   object   to   use   of   former   testi- 
mony, 5-892 
To   question   adoption   of   amended 
charter  of  incorporation,  3-602 
ETHNOLOGY,  see  Nationality;  Race 
EVICTION,  see  Covenants. 
Judgment  as  evidence  of,  4-238 
Of    tenant,    see    Forcible    Entry 
AND  Detainer;  Landlord  and 
Tenant. 
EVIDENCE  — Co«sw7e     analysis     of 
this  article,  5-299 
Competency  of,  see  Competency. 
Federal  courts  in,  see  Courts. 
Materiality  of,  see  Materiality. 
Eelevancy  of,  see  Eelevancy. 
EVIDENCE     WEONGFULLY     O  B- 
T  A  I  N  E  D,    see     Competency  ; 
Written  Instruments. 
EXAMINATION,  see  Physical  Ex- 
amination.    See  also  Inspections- 
Survey. 
Before   master,   see   Accounts, 
Accounting    and    Accounts 
Stated. 
Of  party  accounting,  1-143 
EXAMINATION      BEFORE      COM- 
MITTING MAGISTRATE  — 
Considt   analysis    of    this    article, 
5-304.      See   Preliminary   Exami- 
nation. 
Testimony   given    on,   use   at   trial, 
as    infringing     right    of    con- 
frontation, 14-585 
EXAMINATION     IN     CHIEF,     see 
Direct  Examination;  Examina- 
tion of  Witnesses. 
EXAMINATION     IN     PEIZE 

CAUSES,  1-236 
EXAMINATION   OF   BANKRUPT, 
2-212 
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Exaiuination  of  Witnesses. 


EXAMINATION  OF  PARTIES  BE- 
FORE TRIAL  —  Consult  analysis 
of  this  article,  5-331.     See  Dis- 
covery. 
Effect  of  removal  to  federal  courts 

on   pending   order,   3-487?i. 
Effect    of    statute    permitting,    on 
bill  of  discovery,  4-688 
On  incompetency  of  husband  and 
wife,  6-860 
Privilege      against      self-incrimina- 
tion, 14-644,  656 
Interrogatories    as    violation    of, 
14-646n 
EXAMINATION      OF      EECORDS, 
see    Eecords.     See    also    Inspec- 
tion; State  Secrets. 
EXAMINATION    OF    WITNESSES 
Consult   analysis   of   this   article, 
5-379,      See     Answers;     Cross- 
Examination;  Direct  Examina- 
tion;   Leading    Questions;    Ob- 
jections ;    Eebuttal  ;    Striking 
Out   and   Withdrawal   of   Evi- 
dence;    Witnesses.       See    also 
Offers;   Questions. 
Bankruptcy  proceedings,  2-212 
Before  grand  jury,  6-247 
Before  referee,  see  References. 
By  board  of  equalization,  12-261 
By   court,   as   to   transactions   vrith 
decedent,  12-1002 
Character     witness     in     criminal 

case,  3-50/1 
Leading  questions,   8-159 
Of  married  woman,  as  to  undue 
influence,  13-375 
Character    witness     (see    Character 

and  Beputation),  3-43 
Compelling    testimony,    see    Con- 
tempt;    Depositions  ;     Dis- 
covery. 
Refreshing    memory,     see    infra, 
Refreshing  memory. 
Control    by    court,    privileged    com- 
munications,     preventing      dis- 
closure of,  10-329 

Without     objection,     10-163, 
200 
Cross-examination,    see    Cross- 
Examination. 
Deaf  witness,  written  questions  to, 
3-201;  4-654 
Mutes,  see  Mutes. 
Default,  by  party  in,  see  Default. 
Examination  of  parties  before  trial, 

range  of,  5-356 
Exclusion    and    separation    of    wit- 
nesses during  examination,  see 
Witnesses. 


EXAMINATION   OF  WITNESSES, 

C07lt'd. 

Experts   (see  Expert  and  Opinion 
Evidence),  5-611 
Expert  testifying  to  value  of  at- 
torney's services,  2-169,  170 
Preliminary  examination  (see  Ex- 
p  E  R  T      AND    Opinion    Evi- 
dence), 5-547 
Explanation  by  witness,  3-742 
Of  former  variant  statements,  7- 

26,  99,  142 
Of    impeaching    evidence,    arrest 
for  crime,  7-225 
Con\nction  for  crime,  7-222 
Of  circumstances   of   imprison- 
ment, 7-224 
Of    impression    intended     to     be 

created,  4-677 
Of  significant  omission,  7-157 
Of  variant  act,  7-152 
On  cross-examination,  3-838 
Use  of  unofficial  map,  3-913 
Form    of    questions,    see    LEADiN(i 
Questions.    See  also  Questions. 
Calling  for  direct  testimony,   see 
Direct    Evidence.    See   also 
Conclusions. 
Impeaching   witness,   as  to   variant 

statements,   7-134 
In  camera,  to  prevent  disclosure  of 

trade  secrets,  14-633 
Incompetent     witness,     by     adverse 

party,  12-100 
In    summary    proceedings     for    re- 
moval of  officers,  9-195 
Land  office,  in  proceedings  before, 

10-437 
Leading     questions     (see    Leading 
Questions),  8-149 
By  court,  see  supra,  By  court. 
Limitations    on    account    of    youth, 
modesty,    or    feelings    of    wit- 
ness, 3-180,  181 
Limiting   number   of  witnesses,   see 
Expert    and    Opinion    Byi- 
dence;  Witnesses 
Mutes,  see  Mutes. 

Form  of  questions  to,  see  Ques- 
tions. 
Protection  of  witness  by  court  (see 

supra,  Limitations),  5-380 
Questions,  see  Questions. 
Form    of,    see    supra.    Form    of 

questions. 
On  taking  of  deposition,  4-414 
Rebuttal,  see  Rebuttal. 
Recalling   witness,   see  Witnesses. 

See  also  Eecalling  Witness. 
Redirect  examination,  14-617 
Re-examination,  14-611 
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EXAMINATION  OF  WITNESSES, 

cont 'd. 
Eefreshing   memory,    see   Refresh- 
ing Memory. 
Calling    attention    to    former   in- 
consistent statements,  11-112 
Memoranda    used    for,    introduc- 
tion in  evidence,   14-724 
Requiring      witness      to      refresh 
memory,   11-109;    14-574 
Showing     occupation,     antecedents, 
etc.,  as  bearing  on  credibility, 
3-759 
Supplementary     proceedings,     see 

Supplementary  Proceedings. 
Tests,  see  Capacity;  Experiments. 
Through     interpreter,     see     Inter- 
preter. 
Written  questions,  see  Questions. 
EXAMINED  COPY,  see  Records. 
EXAMINERS,     attendance    of     wit- 
nesses before,  2-104,  116,  121 
EXCAVATIONS,    see  Buildings   and 

Building  Contracts. 
EXCEPTIONS,  see  Bill  of  Exceptions. 
In  deed,  see  Deeds;   Ejectment; 

Parol  Evidence. 
In  proceedings  before  referee,  11-19 
To  rulings  on  evidence,  waiver  by 
failure  to  take,  9-134 
EXCITEMENT,     see     Expert     and 
Opinion  Evidence;  Mental  and 
Physical  States;   Res  Gestae. 
See  also  Appearance. 
Affecting  estimate  of  time,  14-205;i 
Effect,  on  memory  of  witness,  14- 
194 
On  observation  of  witness,  14-178 
EXCLAMATIONS,   see   Declara- 
tions;   Mental    and    Physical 
States;  Res  Gestae. 
EXCLUSION    ACTS,    see    Citizens 
and  Aliens. 
Weight  and  sufficiency  of  testimony 
of  Chinese,  see  Chinese. 
EXECUTION,  see  Certificates  ; 
Homesteads    and    Exemptions  ; 
Records.     See  also  Process;  Be- 
turn;  Writs. 
Admissibility    of,    without    produc- 
tion  of   judgment,    4-836;    10- 
795 
Appraisement  at  time  of  levy,  see 

Appraisement. 
Delivery  of,  how  shown,  10-728,  833 
Distinguished     from     sequestration, 

11-708 
Execution  docket,  10-782 
Issue  of,  for  witness  fees  as  costs, 
14-562 


EXECUTION,   cont'd. 
Proceedings    supplementary   to,   see 
Supplementary    Proceedings. 
Proceedings  to  vacate  levy,  deposi- 
tions in,  4-315?i 
Writ  of,  best  evidence,  see  Records. 

See  also   Writs. 
Wrongful     levy,     admissibility     of 
judgment,  4-33 
Damage     from     malicious     levy, 
4-20?i 
EXECUTION   OF   INSTRUMENTS, 

see  Written  Instruments. 
EXECUTORS  AND  ADMINISTRA- 
TOBS  —  Consult  analysis  of  this 
article,  5-384.  See  Descent  and 
Distribution  ;  Trusts  and 
Trustees;  Will.  See  also  Co7i- 
fidential  Belations ;  Death  by 
Wrongful  Act. 
Acceptance  of  legacy,   14-482 

Presumed,  2-7 
Account  books  of  decedent,  2-610 
Accounting,   bill   for,   1-135« 

Sufficiency     of     own     testimony, 
1-145)1 
Account    stated,    implication    from 

failure  to   object,   1-171 
Actions  against,  by   heirs   and   de- 
visees   for    distributive    share, 
4-579 
Competency  of  witnesses  in,  see 
Transactions    with    D  e- 
ceased  Persons. 
Admissions   by    (see   Admissions), 
1-569 
Against  estate,  5-29 7n 
Made  prior  to  appointment. 
1-506)1 
Agreed  ease  by  executor,  12-72 
Appointment       of       representative, 
best  evidence,  10-726 
Certified  copies  of  letters,  10-909 
Denial  of,  1-411«, 
Order  alone  as  evidence,  4-839 
Petitioner's    status    as    creditor, 
use  of  his  books,  2-652 
Appraisement,  see  Appraisement. 
As  admission  against  estate, 

1-569)1 
As  evidence  of  value,  13-515,  520 
Certified  copies,  of  letters,  10-909 
Of  records  of  administration,  10- 
908 
Claims  against  estate,  affidavit  sup- 
porting, sufficiency,  l-704)i 
Books   of  testator  to   show  pay- 
ment, 2-515 
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Experiments. 


EXECUTORS  AND  ADMINISTRA- 
TORS, cont'd. 
Claims    against    estate,    cont'd. 
Certificate   of   allowance   of,    10- 

772 
Degree  of  proof,  14-83 
Memorandum  of  allowance  of  by- 
court,  10-74:771 
Note  held  by  concubine,  burden 
of  proving  consideration, 
2-488?i 
Uncorroborated  testimony  of 
party,  9-518 
Competency,     as     subscribing     wit- 
ness, 14-767 
Of  witnesses  against,  see  Trans- 
actions   with  deceased 
Persons. 
Conformity  with  duty,  presumption 

of,  9-920 
Corroboration    required    in    probate 

proceedings,   3-727 
Death,    presumption    from   absence, 
see  Death  and  Survivorship. 
Debt  of  representative,  presumption, 
of  payment,  9-706 
Possession  by  representative  of 
evidence  of,  9-705 
Declarations  of  decedent,  12-579 
Deeds  by,  see  Deeds. 

Presumptions  when  ancient,  l-879ii 
Public  administrator,  presumption 

of  delivery,  4-157?i 
Eecitals    in    (see    Deeds;    Title. 
See  also  Recitals),  4-185 
Former   testimony,  use  of  against, 

5-924 
Inventory,  see  Inventory. 
Of  alleged  homestead  as  part  of 
decedent 's    estate,    presump 
tion,  6-523 
Judgments     against,     as     evidence 
against  estate  and  beneficiaries, 
3-269JI 
Against  heir,  4-580 
Conclusiveness  on  sureties,  3-280  j 
4-582;    10-67 
Notes  executed  by,  2-458 
Privileged    comnumications    of    de- 
cedent, waiver  by  representa- 
tive, 10-317 
Of  decedent's  right  to  object, 
10-139 
Probate   court,  presumptions  as  to 
jurisdiction    of    (see    Jurisdic- 
tion), 10-961 
Proceedings  of,  see  Eecokds. 
Probate  homestead,  see  Homesteads 

AND  Exemptions. 
Removal  of,  judicial  notice  of  rec- 
ords and  proceedings  in  admin- 
istration proceedings,  7-1006n 


EXECUTORS  AND  ADMINISTRA- 
TORS, cont'd. 
Sales  by,  to  devisees  and  heirs,  11- 

546 
Services,  value  of  (see  Fees),  13-595 
Stipulations  by,  12-59 
EXEMPLARY    DAMAGES,    see 

Damages. 
EXEMPLIFIED    COPIES,   see   Cop- 
ies ;  Records. 
EXEMPTIONS,    see    Attachment; 
Homesteads  and  Exemptions. 
Judicial  notice,  7-969 
EXHIBITION,    see    Capacity;    De- 
monstrative Evidence;   Experi- 
ments; Physical  Examination; 
ViEVP-  BY  Jury.     See  also  Inspec- 
tion; Taternity. 
EXHIBITS  —  Consult  analysis  of 
this  article,  5-459.     See  Demon- 
strative Evidence. 
Annexing   to   deposition,   4-436 
Necessity    of    attaching    to    com- 
mission  to   take   depositions, 
4-356 
Necessity    of    introducing    whole 
deposition,  4-531n 
Depositions,  giving  to  jury,  4-533 
Materials    used    in    experiments,    5- 

505 
Memoranda  used   to   refresh   mem- 
ory,  11-125;    14-724 
Specimens     of     handwriting,     com- 
parison by  court  or  jury,  6-387 
Taking  to  jury  room,  4-296;   8-558 
Books,  2-593 
Diagrams,  4-642 
Map,  6-609JI 
EXPATRIATION,  see  Citizens  and 

Aliens. 
EXPECTANCY,  of  life,  see  Expert 
AND  Opinion  Evidence;  Injuries 
to  Person;  Insurance;  Mortal- 
ity Tables. 
EXPERIENCE,  see  Expert  and 
Opinion  Evidence;   Knowledge. 
Of  testator,  as  proof  of  due  execu- 
tion of  will,  14-427 
EXPERIMENTS  —  Consult     analysis 
of  this  article,  5-471.    See  Capac- 
ity; Demonstrative  Evidence. 
Ability    to    identify,    test    of    wit- 
ness, 6-931 
Adulteration,  tests  to  show,  l-617ft 
Arson,  on  prosecution  for,  1-992 
Basis  for  expert  testimony,  opinion 
based  on,  5-495,  603ri, 
Powder  stains,  5-536n 
By  accused,  privilege  from  making, 

14-661 
By  counsel,  see  infra,  "With  exhibits. 
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INDEX.      Expert  and  Opinion  Evidence. 


EXPERIMENTS,  cont'd. 

By     jury,     tasting     and     smelling 
liquor,  7-684 
View,   during,   see  infra,  During 
view. 
Capacity,  to  test,  2-849 
Cause,  2-951 

Pisposition  of  horse,  6-479n 
Distance,  as  to,  11-834 
During  view  by  jury,  13-976,  980 
Observing    operation    of    alleged 
nuisance,  9-22  ' 
Expert,  as  basis  of  testimony  of,  see 
supra,  Basis. 
Necessity  of  witness  being,  5-504 
Expert's  ability  to  judge  age,  test 

of,  1-738 
Hea^rmg,  3-732n,  11-836 
Illustrating    character    of    tools,    2- 

822 
In  patent  proceedings,  9-619 
Memoranda  of  methods  and  results 
of   experiments   by   witness,   9- 
614 
Placing  shoes  or  feet  in  footprints 

(see  Witnesses),  6-705 
Pollution   of   stream,   to   show   fact 

and  cause  of,  14-3 6?t 
Powder  stains,  as  to,  11-835 
Eailroads,    possibility    of    stopping 

train,  2-857 
Eebuttal    of    expert    testimony    by, 

5-644 
Seeing,  see  infra.  Vision. 
Similarity    of    conditions,    1 1-822 /i, 

823?i 
Strength,  specific  tests  of,  6-768 
Subterranean    water,    to    show    na- 
ture of,  14-63 
To  show  cause  (see  Cause),  2-950 
To  show  falsity  of  representations, 

6-68 
To-  show  intoxicating  properties  of 

liquor,   7-679 
Vision,    as    to    scope    of,    3-732rt; 

5-486/1,  488,  11-836 
Wills,  to  show  signing  in  presence 

of  testator,  14-426?i 
With    exhibits,    by    counsel    during 

argument,   5-469« 
Writing    in    presence    of    court,    to 
prove   handwriting,   6-422 
EXPERT     AND      OPINION     EVI- 
DENCE—  Consult     analysis     of 
this  article,  5-506.     See  Belief. 
See  also  Conclusions ;  Impression; 
Questions, 
Ability  to  work,  2-847 
Abortion  (see  Abortion),  1-62 
Accident,  see  Accident. 


EXPERT     AND     OPINION     EVI- 
DENCE, cont'd. 
Accountant,  as  expert,  2-684 

Opinion  based  on  examination  of 

books,  7-48571 
Eesult  of   examination  of  books, 
7-567?i,  9-570 
Account    books,    explaining    entries 

in,  2-684 
Admiralty,  in  courts  of,  1-328 
Adultery,  as  to,  4-746ii 
Affidavits  of  experts,  weight,  14-117 
Age,  see  Age. 
Agency  (see  Principal  and  Agent. 

See  also  Conclusions) ,  10-27 
Agriculture,  see  Agriculture. 
Alteration  of  instruments,  1-777 
Animals,  as  to,  see  Animals. 
Appearance,  see  Appearance. 
Assault  and  battery,  in  civil  action 

for,  1-997 
Attendance   of   experts,   compelling 

by   attachment,   2-121 
Attorney,   that  no  cause  of  action 

existed  in  another  case,  2-164 
Basis  of,  see  Books  ;  Knowledge. 
Chemical    analysis,    see    Chemical 

Analysis. 
Declarations    of    injured    person, 

7-404 
Experiments,  5-495,  536?i,  603r 
Facts   in   evidence,   7-476 
Hearsay,  see  Hearsay. 
Objects  introduced  as  demonstra- 
tive evidence,  4-294 
Post    mortem    examination,    see 

Post  Mortem  Examination. 
Privileged  communications,  10-123 
Belief  of  witness,  see  Belief.     See 

also  Impression. 
Best    method    of    selling    damaged 

goods,   7-562/1 
Bias,  of  handwriting  expert,  effect 

on  competency,   6-403 
Blood  and  blood  stains,  2-547 ;  5-561 
Amount  required  to  saturate  hand- 
kerchief, 2-852/1 
Direction    in    which    emitted    to 

produce  stain,  2-549 
Non-experts  competent,  3-136/1 
Bookkeeper,  see  supra.  Accountant. 
Books,  see  Books. 

Result  of  examination  of,  see  Vo- 
luminous Papers;  and  supra, 
Accountant. 
Boundaries,   2-720 
Bridges,  see  Bridges. 
Builders  and  building,  see  Building 

and  Building  Contracts. 
Capacity,  see  Capacity. 
Of  ditch.  14-53)! 
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EXPERT      AND      OPINION     EVI- 
DENCE, cont'd. 
Capacity,  cont'd. 

Eesisting    capacity    or    strength, 

see    Building    and    Building 

Contracts. 

Carriers,  action  by  passenger,  2-933 

Cause  of  injury  to  goods  shipped, 

2-899,   903ji 
Freight  rates,  reasonableness,  13- 

593 
Proper  method  of  caring  for  live- 
stock shipped,   2-899 
Cause,  2-951 

Of    condition    of   goods    shipped, 

2-899,  90Zn 
Of  diversion  of  stream,  14-31« 
Of  fires,  see  Fires. 
Of  flowage  of  land,  14-40,  41 
Of  ill-feeling,  13-298 
Of  pollution  of  stream,  14-36 
Personal  injuries  (see  infra,  Med- 
ical Experts),   7-381 
Change  of  venue,  possibility  of  fair 

trial,  13-950 
Character  and  reputation,  3-35 
Chastity,  3-57 
Chemists,    see    Chemical    Analysis; 

Chemistry. 
Children,  opinions  by,  5-659 

As  to  handwriting,  6-365 
Collision    of    ships,    negligence    in, 

8-956 
Compelling  expert   to   qualify  him- 
self, 3-482,  569;  14-574 
Compelling  expert  to  testify,  3-482 
To   give  opinion   on   cross-exami- 
nation, 3-813;   6-362 
Compensation,  see  Witnesses. 

Eight   to   extra,   3-482;    14-554 
Competency  of  servant  or  employe, 
2-841;    5-597;    8-540;    13-593 
Carefulness,   8-943 
Incompetency,   8-511 
Conclusions,  see  Conclusions. 
Conspiracy,    3-415 

Contracts,  see  Building  and  Build- 
ing Contracts;  Conclusions. 
Existence   and   terms,   3-513,   520 

Marriage,   2-740 
Expenditures   necessary   to   carry 
out,   4-31 
Corporate  constitution  and  by-laws, 

3-657 
Counterfeits,  3-749 
Credibility  or  truthfulness  of  wit- 
ness, 7-182 
To  sustain  witness,  7-239 
Crime,    possibility    of    committing 
(see  Capacity),  4-632n 


EXPERT      AND      OPINION     EVI- 
DENCE, cont'd.  ■ 
Crime,  cont'd. 

Necessity  of  first  producing  eye- 
witnesses,   6-801 
Cross-examination,  see  Cross-Exam- 

INATION. 

Basis  of  opinion  as  to  value  or 

damage,  5-211 
Handwriting     witness,     requiring 
comparison,  6-362 
To  test  competency,  6-383,  386 
Opinions  on,  3-813;  6-362 
Test  of  ability  to  correctly  judge 
age,  1-738 
Cumulative  evidence,  as,  3-923 
Customs  and  usages,  3-958 
Damage  and  damages,  4-11 ;  9-666 ; 
13-39,  495 
Breach  of  contract    (see  Conclu- 
sions), 4-13n 
Breach   of  promise,  2-752 
Eminent   domain   proceedings, 

5-206 
Expert  opinion,  5-591/1 

As  to  depreciation  in  value  of 
realty,   9-26 
Libel  and  slander,  8-252 
Lost  profits,  4-26 
Non-expert  opinion,  5-686 
Nuisance,   9-26 
Eebuttal,  5-715« 
Value,  see  infra,  Value. 
Death,  see  Death. 
Cause  of,  see  Cause. 

Necessity  of  expert  testimony, 
6-689,   690 
Declarations     embodying     opinions, 
see     Declarations.     See     also 
Conclusions. 
Defects  in  goods  sold,  11-545 
Deposition   of  expert,   4-525n 

Foreign  expert,  4-335 
Detectives  as  experts,  4-631;  5-643n 
Disease,   see    Mental   and   Physi- 
cal States. 
Distance,  see  Space  and  Distance, 

and  infra,  Hearing;  Vision. 
Divorce,  as  to  grounds  for,  4-746 
Documents,  whether  writing  is  deed 

or  mortgage,   8-705 
Drugs,     see     Drugs;     and     supra, 
Chemists;    infra,    Medical    ex- 
perts. 
Drunkenness,      see      Intoxication. 
See  also  Intemperance,  and  in- 
fra,  Habitual   drunkenness. 
Dying     declarations,      opinions     in 

(see  Conclusions),  4-993 
Earning   capacity    (see    Capacity), 
2-843;   7-424;   13-604 
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EXPERT      AND      OPINION     EVI- 
DENCE, cont'd. 
Electricity,  see  Electricity. 
Eminent   domain,  see  suina,   Dam- 


Compensation  for  injury  to  land 

not  taken,  5-201 
Necessity   of  improvement,   5-170 
Public  utility,  5-684 
Examination,  see  Examination  op 
Witnesses  ;  and  stti)ra,  Books ; 
Compelling ;  Cross-examination ; 
infra,  Leading  questions. 
Examination  of  party  before  trial,* 

5-361 
Exclusion    of    experts    from    court 
room    during    trial    (see    Wit- 
nesses), 14-594 
Expectancy  of   life,   7-428 
Experiments,  see  Expekiments,  and 
supra,  Basis. 
Necessity    of    witness    being    ex- 
pert, 5-504 
With  powder  stains,  5-493      , 
Eye-witnesses    accounting    for    be- 
fore  resorting   to   opinion,  see 
Eye-witnesses. 
Falsity  of  representations,  6-68 
Fear,   see   Mental   and   Physical 
States;     and     infra,     Mental 
condition. 
Fences     and     cattle     guards      (see 
Fences),  10-527 
Experts,  5-554 
Non-experts,  5-682 
Fires,  as  to,  see  Fires. 
Fitness  of  applicant  for  license  to 

sell  liquor,  7-692 
Footprints,  see  Footprints. 
Foreign  law,  5-826,  830 
Fraud,  6-21 

Freight   rates,   see  supra.   Carriers. 
Gaming,  5-678n;   6-188,   199 
Habitual  drunkenness,  4-776 

Conclusion  of  witness,  7-528?!. 
Handwriting    (see    Handwriting), 

6-364 
Health,  see  Mental  and  Physical 

States. 
Hearing,  see  Hearing. 
Highways,  see  Highways. 
Abandonment  of,  6-507 
Condition  of,  6-487 
Homestead,  5-699ji 
Homicide,    position    of    parties    to, 

6-623 
Hypothetical    questions,    l-62n;    5- 
615,  632 
Experts  on  insanity,  7-474 
Order  of  proof,  9-248 
Testamentary  capacity,  14-364 


EXPERT      AND      OPINION     EVI- 
DENCE, cont'd. 
Hypothetical  questions,   cont'd. 

Value  of  services,  13-595 
Identity,  see  Identity, 
Impeachment,  by  inconsistent  acts, 
7-150 
Contrary    opinion,    7-63 
Impression  of  witness,  see  Belief. 

See  also  Impression. 
Infringement,  9-659 

Of  trade-mark,  5-591,  12-636,  651 
Injuries,  see   Mental  and  Physi- 
cal States,  and  infra,  Medi- 
cal experts;  Wounds. 
Extent  and  nature,  1-1008 
Insanity   (see  Insanity),  7-467 

Of  testator,  see  Wills. 
Insolvency,    see    Insolvency;    and 

infra,  Solvency. 
Insurance,  cause  of  loss   or  death, 
7-567 
Forfeiture  for  misrepresentation, 

7-537 
Marine  insurance,  1-329 
Eepairs,  as  to,  7-568 
Value    of    property    destroyed, 
7-567 
Intent,  see  Direct   Evidence;    In- 
tent. 
Of  another,  see  Direct  Evidence. 
See  also   Conclusions. 
Intoxicating    properties    of    liquor, 

7-678 
Intoxication,  see  Intoxication. 
Effect  of  on  testamentary  capac- 
ity, 14-333 
Invading  province  of  jury,  2-852 
Knowledge  (see  Direct  Evidence), 

8-15 
Lawyers  as  experts,  see  supra,  For- 
eign law. 
Leading  questions,  8-158 
Libel    and    slander,    meaning     of, 
8-237,  241 
Truth  of,   8-228 
Limiting    number    of    experts    (see 
Witnesses),  3-930;   14-366 
Handwriting  experts,  6-404 
Opinion   witnesses    to    value,    13- 
498 
Lost  instruments,  contents  of,  8-355 
Malicious    prosecution    as    to    suflSi- 
ciency     of     facts     to     justify, 
8-398yi 
Malpractice,  5-582;   9-840,  846 
Maps,  as  to,  2-720 
Marriage,  opinion  as  to    (see  Con- 
clusions), 8-464 
Materiality,   as  to,  see   infra.  Per- 
jury. 
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EXPERT     AND     OPINION     EVI- 
DENCE,  C07lt'd. 
Mechanic's  lien,  character  of  work 

for  which  claimed,  8-561 
Medical  experts,  see  Cause;   Men- 
tal   AND    Physical    States. 
See   also    Death;   Poisons   and 
Poisoning;   Wounds. 
Basis   of  testimony,   see  Books; 
Knowledge ;    and    supra , 
Basis. 
Blood  and  bloodstains,  see  supra. 

Blood  and  bloodstains. 
Books,  use  of,  see  Books. 
Cause,  as  to    (see  Cause),  2-952 
Chemical   analysis,    see    Chemical 

Analysis. 
Death,    see    Cause.     See    also 

Death. 
Examination    of    remains,    testi- 
mony,   as    to    age,    sex    and 
size,   6-926 
Gestation  and  conception,  as  to, 

2-253 
Impotency,  8-172 
Injuries,   cause  of    (see  Cause), 
7-382 
Fact  of,  7-374 
Nature  and  extent  of,  7-399 
Probable  result  of,  6-583 
Insanity,  see  supra,  Insanity. 
Malpractice,  9-846 

Necessity  of  expert  testimony, 

9-850 
To  fact  of,  9-840 
Pain,  genuineness  of,  7-374 
Penetration,  in  sodomy  case,  11- 

827 
Physical  examination  to  qualify, 
see  Physical  Examination. 
Position   of   parties   to   homicide, 

6-623 
Post-mortem  and  chemical  analy- 
sis  (see  Post-Mortem  Exam- 
ination), 6-684 
Privileged  communications,  effect 
of    rule    on    competency    of 
physician,   10-102 
Probability  of  injury,  7-375 
Qualifications,  see  supra,  Qualifi- 
cations. 
Rape,    10-593 
Undertaker,  5-538)1 
Wounds,  see  Wounds. 
Mental    condition,    see    Capacity; 
Insanity;  Mental  and  Phys- 
ical States. 
Monuments,   2-722 
Nautical    experts,    see    Ships    and 
Shipping. 


EXPERT      AND      OPINION     EVI- 
DENCE, cont'd. 
Necessity  of  expert  testimony,  mal- 
practice, 9-850 
Poisoning,  6-690 
Negligence  (see  Negligence),  8-954 
Of  attorney  in  client's  business, 
2-152 
Nuisances,  as  to,  9-19 
Number    of    experts    testifying,    as 
affecting  weight,  14-93/1 
Limitations  on,  see  supra,  Limit- 
ing number. 
Objections,  see  Objections. 

Evidence  admitted  without  objec- 
tion,  consideration  of,   9-116 
Scope  of,  9-105 
Sufficiency,   9-90 

Waiver  of  right  to  object  by  re- 
sort to  similar  evidence,  3-186 
Pain,   see   Mental  and   Physical 
States;    and    infra.    Physical 
condition. 
Partnership,     opinion    as    to     (see 
Partnership.     See    also    Con- 
clusions), 9-541 
Patent  proceedings,   as   to  novelty, 
9-639 
As  to  prior  patents,  9-645 
Infringement,      see     supra,     In- 
fringement. 
Paternity,   opinion  as  to,   8-172 
Perjury,  as  to  materiality  of  false 

testimony,  9-757 
Photographs,  see  Photographs. 

Explaining  X-ray,  9-776 
Physical   .condition     (see    Mental 
AND     Physical     States,     and 
supra.  Medical  experts),  8-582 
Expert  testimony,  7-399 
Non-expert  testimony,  7-395,  528ji 
Physicians,   see  supra,  Medical  ex- 
perts. 
Possibility,  as  to,  see  Possibility. 
Practicing  medicine,  opinion  as  to 

what  is,  9-882 
Pregnancy  (see  Pregnancy) ,  1-63 
Pri^aleged     communications     with 

patent  expert,   10-356 
Public  land,  character  of,  12-517 
Qualifications  of  witness,  opinion  of 
others  as  to,  5-549 
Order  of  proof,  9-253 
Witness   not   claiming  to  be   ex- 
pert, 5-548;  6-403 
Quantity,    of    goods    destroyed    by 
fire,  7-567 
Of  grain  mill  could  grind,  14-33 
Eailroads,   see  Eailroads,   and   su- 
pra. Fences  and  cattle  guards. 
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EXPERT     AND     OPINION     EVI- 
DENCE, cont'd. 
Eailroads,  cont'd. 
Crossings,  10-492 

Safety  of,  12-145 
Management  of  locomotives  with 

respect  to  sparks,  10-546 
Possibility  of  averting  injury,  see 

Fossibility. 
Space   within    which    train    could 
be    stopped,   see    Space   and 
Distance. 
Unreasonableness     of     noise     by 
train,   10-510 
Rape,  10-393 

Relative  strength  of  persons,  2-846 
Repairs,  cost  of,  2-204;  7-568 
Result  of  examination  of  books,  see 
Voluminous  Papers;  and  supra, 
Accountant. 
Safety,  see  Machinery ;  and  supra, 
Bridges ;    Highways. 
Crossing,   12-145 
Of  appliances,  opinion,  8-955 
Policeman's  opinion  as  to,  7-568n 
Sale   of   estate  property,  necessity, 

5-400 
Salvage,  as  to,   1-330 
Scaler  of  timber,   12-511 
Seal,  as  to  traces  of,  11-657 
Self-defense,  opinion  that  act  was 
done     in     (see     Self -Defense), 
6-762 
Services,  see  Services. 
Character  of,  2-168 
Value  of,  see  infra,  Value. 
Sexual  intercourse,  as  to,  see  Sex- 

ual  Intercoufse. 
Ships    and    shipping,    management 

and  na\'igation  of,  1-328 
Skill,  see  Slcill. 

In  management  of  vessel,   1-329 
Solvency,  7-483 

Insolvency,  7-484 
Space  and  distance  (see  Space  and 

Distance),  11-836 
Speed,  see  Speed. 
Street  improvements,  benefits  from, 

11-866,  871 
Street    railroads,    management    of 

car,  12-138 
Subterranean    water,    to    determine 

nature  of,  14-63 
Suicide,  see  Suicide. 
Supposition  of  witness  (see  Belief. 

See  also  Impression),  13-501 
Surveyor,    as    to    location    of    land, 

10-415 
Surveys    (see  Surveys  and  Survey- 
ing), 2-720 


EXPERT     AND     OPINION     EVI- 
DENCE, cont'd. 
Testamentary  capacity,  14-346,  360 
Subscribing  witnesses,  14-388 
Weight,  see  infra.  Weight. 
Threats,  at  whom  directed,  6-643 
Time,  see  Time. 

Of  day,  when  event  occurred,  14- 
204?i 
Title  (see  Title),  12-604 
Trade-marks,    see    supra,    Infringe- 
ment. 
Undue   influence,   existence   of,    13- 
298 
Susceptibility  to,  13-227,  299 
Value,  see  Value. 
Animals,  1-902 
Board,   13-594n 

Bonds,  private  corporation,  13-529 
Chattels,   13-548 
Cross-examination   as   to   partici- 

lar  transactions,  13-464 
Damaged    goods,    l-329n 
Depreciation  in,  9-26 
Franchise,  13-533 
Good-will,   13-531?i 
Insolvent's  assets,  6-301 
Land,  13-476 

With  and  without  incumbrances, 
4-232 
Market  value,  on  what  based,  13- 

567 
Patent,    13-534 

Services   (see  Services),  13-591 
Conclusiveness    (see   infra. 
Weight   of),   2-173;    9-830 
Of  attorney,  2-168;   13-577 
Of  child,   4-14n;    13-608 
Of   physician,   9-830 
Stock,  13-527 
Vision,  2-849 

Distance  at  which  object  could  be 

seen,  10-480 
Sufficiency     of     light     for      (see 
Identity),  8-813 
Voluminous   books   and   papers,   re- 
sult  of   examination,   see    Vol- 
uminous   Papers;    and    supra, 
Accountant. 
Waste,  see  Waste. 
Weapons,  see  Weapons. 
Weight  of,  see  Weight  and  Effect 
OF  Evidence. 
As   to   blood-stains,   2-550 
Conclusiveness,  as  to  malpractice, 
9-850 
As  to  value,  of  attorney 's  serv- 
ices,   2-172 
Of  physician's  services,  9-830 
When     uncontradicted,     1-330; 
13-481;    14-130 
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EXPERT     AND     OPINION     EVI- 
DENCE, cont 'd. 
Weight  of,  cont'd. 
Conflicting,    1-331 
Expert  testimony,  9-646 
In  admiralty,  1-330 
Knowledge   of   witness,   to   hand- 
writing, 6-379 
Negative  opinion,  9-867 
Testamentary  capacity,  as  to,  14- 

366,  381,  390 
Uncontradicted    (see  swpra,   Con- 
clusiveness), 14-130 
Words  and  phrases,  see  Words  and 

Phrases. 
Wounds,  see  Wounds. 
EXPLANATIONS,  see  Circumstan- 
TiAL  Evidence;  Declarations. 
By   witness,    see    Examination    of 

Witnesses;  Witnesses. 
In  answer,  to  interrogatories  in  bill 
of  discovery,  4-719 
EXPLOSIONS,  expert  opinion  as  to 
cause,  5-572 
Presumption  of  negligence  from,  8- 
883?i 
Of  carrier,  2-919 
EXPLOSIVES,  effect,  demonstrative 
evidence,  4-2  82n 
Expert  testimony  as  to,   5-565 
Judicial  notice,  7-898 
EXPRESS    COMPANIES,    see    Car- 
riers.    See    also    Limitation    of 
Liability ;  Receipts. 
EXPRESS  MALICE,  see  Malice.   See 

also  Premeditation. 
EXTORTION  —  Consult    analysis    of 
this     article,     5-716.     See     Com- 
pounding Offenses. 
Other   offenses   to   show  intent,   see 
Similar  Transactions. 
EXTRACTS,    copies    of    portion    of 
original     (see    Whole    of    Utter- 
ance), 3-544 
EXTRADITION  —  Consult      analysis 
of   this  article,  5-723 
Habeas  corpus  for  release,  evidence 
admissible,  6-354 
Presumptions      and     burden      of 
proof,  6-350 
Provisional  arrest,  scope  of  inquiry, 

6-349 
Warrant    of   arrest,    conclusiveness, 
6-348 
EXTRAJUDICIAL   CONFESSIONS, 

see  Confessions. 
EXTRINSIC  EVIDENCE,  see  Parol 

Evidence. 
EYESIGHT,  see  Capacity;   Experi- 
ments;    Expert    and    Opinion 
Evidence.     See  also  Seeing. 


EYESIGHT,  cont'd. 
Defective,  rebutting  presumption  of 
knowledge    of    contents,    6-9n; 
14-261;i 
EYE-WITNESSES,  see  Direct  Evi- 
dence; Homicide;  Witnesses. 
Absence  of,  as  excusing  direct  evi- 
dence as   to  lack   of   contribu- 
tory negligence,  8-904 
Effect  on  presumption  as  to  con- 
tributory negligence,  8-898 
Accounting  for,  before  using  opin- 
ion  evidence,   6-801 
Circumstantial    evidence    need    not 

equal  testimony  of,  3-96 
Necessity    of     calling     all,     6-801 ; 

14-570 
Presence   of,  effect   on   competency 
of  evidence  of  injured  person's 
habits,  10-486 
Weight    of    testimony    of,    14-175, 
llQn 
Superior  to  that  of  injured  per- 
son, 14-192/! 
FABRICATION   OF  EVIDENCE,  see 
Spoliation.     See    also    Suppres- 
sion, Non-Production  or  Destruc- 
tion of  Evidence. 
FACT,  questions  of,  see  Questions  of 

Law  and  Fact. 
FACTOR,  see  Bailments;  Principal 

and  Agent. 
FACULTIES,  see  Memory;  Observa- 
tion. 
Inquiry    as    to,    on    issue   of    testa- 
mentary   capacity,    14-288 
FAILURE    OF    CONSIDERATION, 

see  Consideration. 
FAILURE      TO     PRODUCE      EVI- 
DENCE,     see      Presumptions  ; 
Spoliation.     See    also    Suppres- 
sion, Non-Production  or  Destruc- 
tion of  Evidence. 
FAITH  AND  CREDIT,  see  Judicial 
Notice;  Records.     See  also  Con- 
stitutional Law. 
FALSE    ENTRIES,    see    Books    of 
Account. 
As  evidence  of  embezzlement,  5-141 
FALSE    IMPRISONMENT  —  Con- 
sult analysis  of  this  article,  5-733 
Belief  in  charge,  direct  testimony, 

8-366 
Character,   of   act,   as   evidence   of 
malice,    8-374 
Of  plaintiff,  3-4ji 
Good  faith,  see  Good  Faith. 

Information  on  which  defendant 

acted,  8-380 
Mitigation  of  damages,  4-33 
Res  gestae  of,  11-413 
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Talse  Personation. 


INDEX.  Financial  Condition  and  Standing. 


FALSE     PERSONATION  —  Co  nsult 

analysis  of  this  article,  5-738 
FALSE       PRETENSES  —  Consult 
analysis  of  this  article,  5-743 
Number  of  witnesses  to  prove,  14- 

109?i 
Other   similar   acts   to   show   intent 
(see   Similar   Teans actions), 
3-127 
Presumption    of   intent    from    false 

representations,  7-583 
Ees  gestae  of,  11-377 
Variance,  13-723 
Venue,    13-937 
FALSE    EEPEESENTATIONS,    see 
False   Pretenses,    Fraud.     See 
also  Misrepresentations. 
Abduction  by,   1-34 
FALSE   SWEARING,   see   Perjury. 
Competency   of   grand   juror  as   to 
testimony    before    grand    jury, 
9-757 
Effect  on  credibility,  3-777 
FALSIFYING    ACCOUNT,    see   Ac- 
counts,   Accounting    and    Ac- 
counts Stated. 
FAMILIARITIES,     see     Adultery; 
Circumstantial   Evidence  ;    Di- 
vorce. 
FAMILY  BIBLE,  see  Bihle. 
Entries  in,   11-206 

As  evidence,  of  age,  1-734 
Of  marriage,   8-472 
FAMILY     HISTORY,     how     shown 

(see  Pedigree),  11-205 
FAMILY   RELATIONS,  see   Domes- 
tic Belatitfus. 
Of  testator  (see  Wills),  14-444 
FARMING,  see  Agriculture. 
FEAR,     see    Duress,     Expert    and 
Opinion     Evidence;     Homicide; 
Mental  and  Physical  States; 
Robbery.     See  also  Threats. 
Undue   influence   through,   see   Un- 
due Influence. 
FEDERAL    COURTS,    evidence    and 

witnesses  in,  see  Courts. 
FEDERAL  RECORDS,  see  Records. 
FEES,    see   Attorney   and    Client; 
Extortion  ;       Officers  ;      Wit- 
nesses.    See    also    Commission; 
Compensation;  Costs;  Services. 
Commissioner   to   take    deposition, 

4-568 
Executor  or  administrator,  5-450 
Guardian,  6-333 

Witnesses  (see  Witnesses),  2-107 j 
14-538 
Criminal   cases,   14-539 
Limiting  number  entitled  to,  14- 
548 


FEIGNED  ACCOMPLICES,  see  Ac- 
complices; Detecthhes  and  In- 
formers. 
FELLOW-SERVANTS,    see    Expert 
and  Opinion  Evidence;  Master 
and  Servant. 
FELONY,     see     Compounding     Of- 
fenses.    See  also  Infamy. 
FENCES,  see  Railroads. 

Cost  of  as  element  of  damage  in 
eminent    domain    proceedings, 
5-231 
Cost  of  another  kind  of  fence,  4- 

20n 
Expert  and  opinion  evidence  as  to, 
5-554;    10-527 
Non-expert    opinion,    sufficiency, 
5-682 
Failure    to    fence    railroad,    effect, 

10-518,   525 
Necessity  of  to  possession  of  real 
property,    adverse    possession, 
1-651 
Forcible    entry   and    detainer,    5- 
779 
FIDUCIARY  RELATIONS,  see  Em- 
bezzlement.    See  also   Confiden- 
tial Belations. 
FIELD    NOTES,    see    Boundaries. 
See  also  Surveys  and  Surveying. 
FIGHTING,  as  element  of  affray,  1- 

728 
FILING,  how  shown,  12-531 
Of  deposition,  see  Depositions. 
Of  mortgages,   8-670 
Of  stipulations,  see  Stipulations. 
FILING  MARK,  see  Records. 
Effect  of  absence  of,  10-751,  761 
Necessity  of  on  plans  and  maps  of 

street   improvement,    11-914 
Unsigned,  presumption,  10-746n 
FINAL    ACCOUNT,   see    Executors 
AND  Administrators;  Guardian 
AND  Ward. 
FINAL  DECREE,  see  Judgments. 
FINAL    JUDGMENTS,    see    Judg- 
ments. 
FINANCIAL      CONDITION      AND 
STANDING,     see     Insolvency. 
See  also  Beputation. 
Account  books  as  evidence  of,  2- 

658,   673;   8-423 
Accused,    to    negative    intent    to 

steal,  8-129 
Action  under  civil  damage  acts,  of 

deceased  in,  7-707 
Agent,   on  issue  of  agency,   10-22 
Alienation    of    affections,    defend- 
ant's financial  standing  as  in- 
ducement, 1-761 
Reputed  wealth  of  defendant  as 
element  of  damages,  1-764 
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FINANCIAL      CONDITION      AND 
STANDING,  cont'd. 
A.B  affecting  damages,  4-27 

iLssault   and    battery,    aggrava- 
tion or  mitigation,  1-1004 
Exemplary  damages,  13-45 
In    aggravation    of,    nuisance, 
9-26 
As  corroborative  evidence,  3-735«. 
Breach  of  promise,  actual  and  re- 
puted   wealth    of    defendant, 
2-749;   4-28 
Poverty   of   plaintiff,   2-751 
Bribery,    of    accused,    3-101 
Circumstantial  evidence  of   (see  in- 
fra, Donor),  7-490 
Client,    as    affecting   value    of   at- 
torney's   services,    2-166;    13- 
575 
Consideration,  as  bearing  on,  3-376 
To    show   inability    to   pay,    13- 
135,  150 
Contempt,  as  defense  to,  3-466?t 
Continuance  of,  presumption  as  to 

(see  Presumptions),  9-914 
Criminal   conversation,   of   parties 

to,    3-800 
Custody    of    child,    in    actions    for, 

9-274 
Declarations  as  evidence  of,  6-724 
Divorce   suit,   of   parties   to,  4-785 
Of     married     woman,     presump- 
tions  and   burden   of   proof 
on  application  for  alimony, 
4-786 
Donor,  as  evidence  of  gift,  6-215 
Estate,  5-400 
False    pretenses,    prosecution     for, 

see  Insolvency. 
False  representations  as  to,  11-569 
Subsequent    purchases    to    show, 
3-265^^ 
Fraud,  as  evidence  of,  6-43 

Misrepresentations  of,  in  reports 
to  mercantile  agency,  6-39; 
11-570 
Fraudulent  conveyance,  of  parties 

to    alleged,    6-103,    144 
Fraudulent  intent  in  use  of  mails, 

9-147/1 
Grantor,  to  show  deed  to  be  mort- 
gage, 8-713 
Homicide,    of    parties    to,    as    cir- 
cumstantial evidence,  6-708 
As  evidence  of  motive,  6-722 
How  shown,  4-29 

Direct  testimony,  7-487 
Previous  condition,  7-494 
Subsequent    condition,    7-495 
Insolvency,    see    Insolvency,    »nd 
infra,  Solv»ncj. 


FINANCIAL      CONDITION      AND 
STANDING,    cont'd. 
Judicial      notice,      financial      and 
economic    conditions    general- 
ly, 7-934 
Knowledge  of,  see  Knowledge. 
Libel  or  slander,  of  parties  to,  8- 

260 
Loan,   to    show   probability  of,   5- 

423;    8-622 
Malicious  prosecution,  action  for, 

8-429 
Mercantile     agencies,    reports     of 
showing,  14-709 
Misrepresentations  in,  6-39;   11- 
570 
Money  had  and  received,  of  plain- 
tiff in  action  for,  8-632 
Of  corporation,  presumption  of  re- 
liance upon,  6-70 
Opinion  as  to,  5-694 
Parent,    charged    with    necessaries 
furnished  child,  9-288 
Negligence  in  restraint  of  child, 
9-294 
Parent  and  child,  to  show  agree- 
ment  to   pay  for  child's  ser- 
vices, 9-292 
Wrongful   death,  in   action  for, 
13-610 
Patient,    to   show  value    of    phy- 
sician's services,  9-829 
Payment,  on  question  of,  9-730 
Personal    injuries,    parties    to    ac- 
tion for,  7-430 
Physician,  as  evidence  of  value  of 

services  rendered,  13-581 
Principal  or  surety,   10-72 
Purchaser  of  futures,  as  evidence 
of    gambling    contracts,    6-182 
Eeports   of   mercantile   agency,   see 

supra,  Mercantile  agency. 
Seduction,  of  parties  to,  11-689 
Solvency,    false    pretenses,   of    ac- 
cused, 5-573 
Of  maker  of  note,  13-103n 
Presumption  of,  13-88371 
Telegrams,    in    action    for    non-de- 
livery, 12-460/1 
Testator,  to  aid  in  construing  his 

will,  14-505 
Witness,   injury   to,   as   justifying 

refusal    to    testify,    14-634 
Wrongful    death,   of     parent     and 
child  in  action  for,   13-610 
Of  surviving  relative,   13-608 
FIRE  AEMS,  see  Weapons. 
FIRE  INSURANCE,  see  Insurance. 
FIRES,    see    Akson;     Negligence; 
Railroads. 
Accidental,  sm  Atoidmit. 
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FIRES,  cont'd. 
As  cause  of  loss  of  insured  prop- 
erty,   7-545 
Cause,   expert   evidence,   see   infra, 
Expert    and    opinion    e\ddence. 
Fire      alleged     to     have      been 
caused    by    locomotive,    10- 
541 
Presumption  as  to,  2-947ii 
Damages  from,  conclusion,  4-12 
Danger  from,  as  element  of  dam- 
age   in    eminent    domain    pro- 
ceedings,   5-230 
Expert  and  opinion  evidence,  avert? 
ing,   possibility   of,   5-670?i 
Sufficiency   of   fire    apparatus, 
5-680 
Cause  of,  5-695;  10-543 
Effect  of,  on  turf  or  sod,  10-564 
Expert  testimony  as  to,  5-565 

Negligence   in   setting,   1-214 
Non-expert  opinions  as  to,  5-695 
Possibility    of    saving    goods,    5- 
670n 
From    operation    of    railroad    (see 

Eailroads),  10-531 
From   other   locomotives,   8-933 
On   ship,   burden  of   proving  negli- 
gence, l-269?i 
Presumption     of    negligence     from 
(see  Railroads),  8-884 
FISHING  FOR  EVIDENCE,  by  bill 
of  discovery,  4-705 
By  deposition,  4-336,  421 
By    examination    before    trial,    5- 

355 
Compelling    production    of    docu- 
ment, 4-813 
FIXTURES  —  Consult     analysis     of 

this  article,  5-755 
FLIGHT,   see    Circumstantial   Evi- 
dence ;    Extradition  ;   Homicide. 
FLOW  AGE  OF  LAND,  see  Waters 

AND  Watercourses. 
FOOD,  see  Adulteration. 

Expert's  testimony  as  to,  8-566 
FOOTPRINTS,     see     Experiments  ; 
Witnesses. 
As  circumstantial  evidence,  3-134; 
6-704 
Burglary,  2-822 
Horse  tracks,   3-134n,  135n;    11- 

475w 
Rebuttal,   6-930 
Robbery,   11-474,  478 
Willingness  of  accused  to  have 
comparison    made,    6-930 
Expert    and    opinion    evidence,    6- 
705,    929 
As  to  hovr  made,  5-678 
As  to  tracks  and   shoes,   14-475m 
Correspondence  of,  3-134n;  6-929 
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FOOTPRINTS,  cont'd. 

Forced   comparison,  privilege,    14- 

661 
Identification  of  person  or  animal 
making,    6-929 
Experiments     (see    Witnesses), 

5-491;   14-661 
Qualifications  of  witness,  6-705, 
929 
FORCE,  see  Abduction;  Rape;  Rob- 
bery. 
As   element   of  levying  war,    13-8 
As  element  of  trespass,   13-29,  51 
Direction     from     which     applied, 

opinion,  5-690 
Forcible  entry,  proof  of  in,  5-787 
Necessity  of,  see  Conclusions. 

To  repel  assault,  size  of  parties, 
1-998 
FORCIBLE      ENTRY      AND      DE- 
TAINER —  Consult    analysis    of 
this  article,  5-773 
Damages  for  unlawful  detainer  by 
tenant,    admissibility   of    lease. 
4-1671 
Notice    to    surrender,    proof   of,    4- 
266?i 
FORECLOSURE,      see     Mortgages. 

See  also  Liens. 
FOREIGN      CORPORATIONS,      see 

Corporations. 
FOREIGN  COURTS,  see  Judgments  ; 
Judicial  Notice;    Records.    See 
also  Courts;  Jurisdiction. 
FOREIGN    INSTRUMENTS,     writ- 
ten   admissibility,   14-698 
FOREIGN  JUDGMENTS,  see  Judg- 
ments;     Presumptions;      Rec- 
ords. 
FOREIGN  LANGUAGE,  see  Inter- 
preter.      See     also     Language; 
Translation. 
Written  instruments  in,  14-698 
FOREIGN  -LAYIB  — Consult  analysis 
of    this   article,    5-806.     See    Ju- 
dicial Notice;   Statutes. 
Interest,   burden   of   proof,    7-645 
Judicial    notice    of,    see    Judicial 

Notice. 
Marriage,   8-457 
Parol  evidence  of,  2-293 
Pleading,  necessity  of,  13-761 
Proof  of,  in   admiralty,   1-231 
Necessity  of,  2-439?i 
On  habeas  corpus  in  extradition 
proceedings,    6-354 
Usury,   13-392 
FOREIGN  RECORDS,  see  Records. 
FOREIGN  STATUTES,  see  Foreign 
Laws;  HK-atuts*. 
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FORFEITURES  —  Consult      analysis 
of  this  article,  5-840 
Actions     to     enforce,     depositions, 

4-315U 
Degree    of    proof,    beyond    reason- 
able doubt,  10-634 
Insurance   policy,   see   infra,   In- 
surance policy. 
For  election  bribe,  proof  of  intent, 

2-766 
Franchise,  see  Quo  Waeeanto. 
Insurance    policy,    7-521 

Satisfactory    evidence    required, 
1-732 
Intoxicating   liquors,    7-723 
Law  of  foreign  state,  presumption 

as  to,  5-816 
License  of  foreign  corporation,  not 

criminal  proceeding,  14-646n. 
Mining  claim,  see  Mines  and  MiNr 

ERALS. 

On    circumstantial    evidence,    3-100 
Self-incriminating    testimony,   priv- 
ilege against,  2-114?i;  14-647 
Ship  and  cargo,  1-254 
Witness,  of  fees,  14-565 
FORGERY  —  Consult  analysis  of  this 
article,     5-850.     See     Acknowl- 
edgments ;    Counterfeiting  ; 
Handwriting  ;    Similar    Trans- 
actions; Wills.    See  also  Gen- 
uineness. 
Affidavit  of  (see  Written  Instru- 
ments), 14-747 
Agency,  burden  of  proof,  10-43 
Capacity  of  alleged  forger  to  imi- 
tate, see  Capacity. 
Corroboration,   necessity   and   suf- 
ficiency,   3-693 
Direct     testimony     of     purported 

author,   6-361 
Experiment     to     show     effect     of 
chemicals    on    writing,    5-495, 
499,  504 
Number  of  witnesses  required,  14- 

109n 
Of  ballot,  5-62,  114 
Of   deed,   4-151 
Of  wills   (see  Wills),  14-431 
Other    offenses,    as    part    of    res 

gestae,  11-402 
Other  similar  acts,  3-127 
In  ci\dl  action,   11-789 
To  show  intent  and  guilty  knowl- 
edge,   see    Similar    Trans- 
actions. 
Other    writings    as    standards    of 
comparison,       sufficiency       of 
proof,    6-432 
Question    for   jury,    1-885 


FORGERY,   cont'd. 

Secondary  evidence   of,  2-316 
Variance,    13-724 

Venue,    presumption,    13-927n,    936 
Writing  signature  m  presence  of 
jury,    compelling    on    cross-ex- 
amination, 6-424 
Permitting    on     direct     examina- 
tion,  6-422 
FORMEE  ACQUITTAL,  see  Former 
Jeopardy. 
Admissibility  in,   civil   actions,   7- 

850 
As    defense    to    receiving    stolen 

goods,   10-675 
For  similar  act,  in  civil  action  to 
rebut    evidence    of    such    act, 
6-39 
Of  acts  alleged  to  be  nuisance,  7- 

757 
Of  co-conspirator,  3-434 
FORMER    ACTION,    plea    of    action 

pending,  see  Action. 
FORMER    ADJUDICATION,    see 
Former     Conviction  ;      Former 
Jeopardy  ;    Judgments. 
FORMER     CONVICTION  —  Consult 
analysis    of    this    article,    5-871. 
See  Similar  Transactions. 
Admissibility  in   civil   actions,    7- 
850 
Adultery,  in  divorce  suit,  4-764 
Assault    and    battery,    4-775 
Nuisance,    for    acts    alleged    to 
constitute,    7-756 
In    action    for    abatement    of 
liquor   nuisance,    7-721 
Disturbing  public  assembly,  4-737 
For  impeachment,  of  accused,  7-48 
Joint     indictment,     former     indict- 
ment    and     judgment     against 
one  defendant,  6-473ft 
Of  deceased  in  homicide,  to  show 
accused's  apprehension  of  in- 
jury, 6-783 
Of  licensed  liquor  dealer,  7-694 
On  prosecution  for  illegal  practice 

of  medicine,  9-822n 
Parol    evidence,    affecting    record 

of,    10-946 
Presumption  of  identity  from  iden- 
tity   of    name    (see   Presump- 
tions), 6-917 
To   increase   penalty,  illegal   sales 
of  liquor,   7-758 
FORMER     JEOPARDY  —  Consult 
analysis    of    this    article,    5-873. 
See    Former    Conviction.      See 
also  Former  Acquittal. 
For  continuing  contempt,  3-457 
In  prosecution  for  assault,  1-1020 
Judicial  notice  of,  7-1003n 
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FORMER  JEOPARDY,  cont  'd. 
Parol  evidence  affecting  record  of, 
10-946 
FORMER       TESTIMONY  —  Consult 
analysis    of    this    article,    5-883. 
See  New  Trial. 
Accused,  as  violation  of  privilege 
against  self-incrimination,  14- 
663 
As  admission,  1-481 
Depositions,    1-487 
In  criminal  cases,   1-487;   6-606 

Federal  statute,  l-483n 
Statute  forbidding,  l-483rt,  484n; 

487 
Third    person,    testimony    of,    1- 

485 
Where    improperly   taken,    1-485 
As    confession    of    accused,    3-339 ; 

6-606n 
As  part  of  record,  10-761 
Bastardy    proceedings,    testimony 
of    complainant's    mother    be- 
fore  justice,   2-256 
Confrontation   of   witnesses,   right 
to  infringed  by  use  of,  14-583, 
585 
Constituting   perjury,   9-757 
Cross-examination  as  to  former  in- 
consistent testimony,  3-874 
As    to   portion    not   testified  to, 
3-838 
Depositions  taken  in  other  proceed- 
ings, see  Depositions. 
Fire  inquest,  of  accused  at,  1-989 
Habeas     corpus     proceedings,     ad- 
missibility on  final  trial,  6-354 
How  proved,  1-484 

Best    and    secondary    evidence, 
5-947;    10-834 
Magistrate's   testimony,  8-424 
Other  testimony,  8-424 
Record,  certified  copy  of  court 
proceedings,   14-397 
Necessity    of    producing,    1- 

485/1 
Of     coroner,     as     secondary 

evidence,  3-570 
Where    required    by    law,    3- 
351;  5-321;  9-952n, 
By  whom  proved,  1-605;   7-133 
Minutes,   of  judge,   1-485;   7-140 
Of  stenographer,   1-606;   9-759 
Authentication,  1-485;  7-141 
Testimony  at  preliminary  exam- 
ination, 5-319 
Testimony  given  through  inter- 
preter, 7-661 
Impeachment  by,  3-775;  7-56 
Foundation,    7-105 
Subscribing  witness,  14-420 


FORMER  TESTIMONY,  cont'd. 
Incompetency  of  witness  interven- 
ing, 12-735 
Objection    to    on    subsequent    trial 

(see  Objections),  9-41,  45 
Patent   proceedings,   in,    9-608 
Preliminary    examination,    use    on 

trial   of  accused,  5-312 
Statements  of  case,  bill  of  excep- 
tions, 7-140 
Stenographer's     notes,     see    supra, 
How  proved. 
Use  to  refresh  memory,  11-147 
Stipulation  as  to  use  of,  3-193;  5- 

891 
To  corroborate  witness  (see  Corrob- 
oration), 3-740 
FORMER  TRIAL,  see  Former  Jeop- 
ardy; Former  Testimony;  New 
Trial.     See  also  Appeal. 
Admissions  during,  competency  on 

subsequent    trial,    1-604 
Agreed  case,  12-82 
Agreed  statement  of  facts,   12-86 
Case  stated,  12-87 
Depositions  taken  for,  use  on  sub- 
sequent   trial,    4-497 
Stipulations   on,   use  and   effect   in 
subsequent  trial   (see  Stipula- 
tions), 12-82,  86,  87,  lOi 
Waiver  on,  see  Objections;  Privi- 
leged Communications;  Stip- 
ulations ;  Transactions  with 
Deceased    Persons ;    Wit- 
nesses. 
FORM   OF   QUESTIONS,   see   Ques- 
tions. 
FORNICATION  —  Consult      analysis 
of  this  article,  5-966.     See  Adul- 
tery;   Chastity;    Incest.      See 
also    Character   and   Reputation; 
Sexiial  Intercourse. 
FORWARDERS,    not    liable    as    in- 
surers,  2-882 
FRANCHISES,  see  Quo  Warranto. 
Acceptance,   12-118 
Termination,   12-118 
Value  of,  13-532 

Assessed     value     of     corporate 

property,    13-455 
Income  from,  4-26« 
Presumption  against  repeal,   13- 
427 
FRATERNAL  SOCIETIES,  see  Ben- 
eficial Associations. 
Free    masons,     judicial     notice     of 
character  of  corporation,  3-632?i 
Membership  in,  bias   as  juror,   2- 
401 
Bias   as  witness,   2-409 
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PKATERNAL  SOCIETIES,  cont'd. 
Privileged       communications      be- 
tween  members   of,   10-358 
FRAUD  —  Consult    analysis    of    this 
article,    6-1.      See    False    Pre- 
tenses ;     Fraudulent     Convey- 
ances ;     Presumptions  ;     Undue 
Influence.    See  also  Confidential 
Belations;  Good  Faith. 
Account   stated,   1-182 
Adverse     possession,      effect      on 

claim   of,   1-690 
Annulment  of  marriage  for,  8-484 
Arbitrators,   in   making  award,   1- 

976 
As  basis  of  constructive  trust,  see 

Trusts  and  Trustees 
As  defense,  burden  of  proof,  2-795n 
Assignment   for  benefit   of   credit- 
ors, 2-37 
Award,   competency   of   arbitrator 

to  show,  10-353 
Bills  and  notes,  2-495 
Bona  fide  purchase,  see  Bona  Fide 
Purchaser. 
Burden  of  proving  fraud,  13-898 
Bond,  in  procuring,  2-581 
Breach  of  promise  suit,  as  defense 

to,   2-745 
Cancellation,  as  ground  for,  2-828 

Of  patent,  9-649 
Certificate  of  acknowledgment,  im- 
peachment, 1-198 
Character,  proof  of  in  civil  action 
(see     Character    and    Beputa- 
tion),  3-5 
Circumstantial  evidence,  relevancy 
of,  3-121 
Sufficiency,  3-101 
Composition     with     creditors,     to 

avoid,   3-265 
Concealment    as    evidence    of,    see 

Sales. 
Confession  secured  by,  3-315 
Of   marital    offense,   4-747/1 
Confidential     relations,     effect,     see 

Confidential  Belations. 
Cross-examination,  latitude  of,   3- 

840 
Damages,  aggravating  for  breach 
of  contract,  2-753 
Burden  of  proof,  4-8 
Declarations,    of    testator,    14-430 

Res  gestae,   11-412 
Degree    of    proof,    see    Degree    of 

Proof. 
Denial   of,   sufficiency,   1-415 
Direct  testimony  as  to,  see  Direct 
Evidence.   See  also  Conclusions. 
Distingviished  from  undue  influence, 
13-194n;  14-430 


FRAUD,  cont'd. 
Elections,  5-90,  95 
In  ballot,  5-61 
Presumptions   as  to,   5-112 
Registration   of  voters,   in,   5-80 
Entries  in  account  book,  false  en- 
tries in   other   accounts,  2-686 
False  representations  to  commercial 
agency  {see  Mercantile  Agency), 
11-570 
Foreclosure,  burden  of  proof  in  ac- 
tion of,  8-782 
Forfeiture    cases,   mode    of   proof, 
5-841 
Necessity  of  proof.  5-839 
Presumptions   of,  5-841 
Good  faith,  see  Good  Faith. 
Inadequacy     of     consideration     as 

evidence  of,  2-829 
In    equity,    intent    immaterial,    11- 

571?i 
Inference     against     spoliator,     see 

Presumptions  ;  Spoliation. 
Infringement     of     trade-mark     or 
trade   name,    12-638,   644 
Plaintiff's  fraud,  12-658 
Insurance,   see   Fraud. 

Adjustment   of   loss,   7-579. 

In   application  for,   7-516 

In  obtaining  possession  of  policy, 

7-505n 
Wilful     destruction    of    insured 
property,  7-560 
Intent    of    parties    to,    see    Direct 
Evidence;  Intent. 
Of  several,   7-604 
Judgment,  as  ground  for  equitable 

relief    against,    7-864 
Judicial  admissions,  as  ground  of 

relief   from,    1-614 
Knowledge,  see  Knowledge. 

Declarations,  as  evidence  of,  7- 

536 
Of    falsity    of    representations, 

necessity,   11-571 
Of     person     defrauded,     similar 
transactions,  2-498ji 
Land  contract,  13-838,  888 
Land   department,   in   decision   of, 

10-385 
Lease,  avoidance  of  for,  8-43 
Measurement  by  official  scaler,  in, 

12-510 
Mental  condition  of  parties  to,  see 
Direct  Evidence;  Mental  and 
Physical  States. 
Mental  weakness,   as   evidence   of 
(See  Undue  Influence),  2-829 
Mercantile    agency,    statements    to 
and  reports  of,  see  Mercantile 
Agency. 
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FRAUD,  cont'd. 

Money  had   and  received,   in   sup- 
port  of  action   for,   8-629 
Of    corporations,    declarations    of 

officers  and  agents,  3-649 
Of  master,  not  imputable  to  claim- 
ant of  vessel,  l-241n 
Order  of  proof,  9-240 
Other  frauds,  see  Similar  Trans- 
actions. 
Parent  and   child,   see  Confidential 
Eelations. 
In    contracts    and    conveyances 
between,  9-296 
Parol  evidence  of,  see  Parol  Evi- 
dence. 
Patent,   in  procuring,   10-373 

Burden  of  proof,   10-376 
Practiced  on  agent  of  party,  3-261n 
Presumptions,  see  Presumptions. 
From  destruction  of  writing,  2- 

320 
Not  presumed,   2-828 
Principal,   against   surety,   10-73 
Privileged  communications  admis- 
sible  to   show,   10-193,   202 
Proof,  under  general  denial,  13-791 
Under  plea  of  non  est  factum, 

1-412;  9-3 
Variance,  see  Variance. 
Quo  warranto  proceedings,   10-459 
Eape  by,  10-583 
Eeformation   for,   11-41 
Eelease,   impeaching  for,   11-165 
Setting  aside  marginal  release  of 
mortgage,   8-769/i, 
Reliance  on  misrepresentations,  see 
Direct  Evidence;  Mental  and 
Physical  States. 
Eeopening  settled  account  for,  1- 

137 
Eepresentations    to    third    persons, 

13-840n 
Eescission    for     (see    Eescission), 
11-265 
Of  sale  contract,   11-619,  621 
Ees    gestae    declarations,    11-412 
Sales,  11-565 

Burden   of  proof,   11-566 
By   seller,    11-596 
How    shown,    11-568 
Salvage    contract,    11-636 
Settlement,    avoiding   for,    3-260 

Burden  of  proof,  3-258 
Specific    performance,    as    defense 

to,   11-928,    932 
Statute    of    limitations,    burden    of 
proof,  2-830n 
Non-discovery  as  bar  to  running 
of,  8-324 
Stipulation,  setting  aside  for,  12- 
109 


FRAUD,  cont'd. 

Taxing  officers,  by,  12-286 

Tax  sale,   12-318,  329 

Trover  for  property  obtained  by, 

13-76 
Use  of  mails  to   defraud,  see  Of- 
fenses Against  Postal  Laws. 
Variance  in  proof  of,  see  Variance, 
Wills,   in   destruction  of,   14-471 
In  execution  of,  14-429,  431 
FRAUDULENT  CONVEYANCES— 
Consult   analysis   of   this   article, 
6-81.    See  Bankruptcy;  Cancel- 
lation OF  Instruments;  Fraud; 
Insolvency.       See     also     Good 
FaitJi. 
Account  books  of  grantor  to  show 

pecuniary  condition,   2-673 
Acts    and    conduct    of    grantor    to 

show  good  faith,  7-626m 
Assignments  for  benefit  of  credit- 
ors, 2-40 
Between   parent    and    child,    9-296 
By  person  since  deceased,  5-415 
Circumstantial   evidence,   3-122n 
Declarations,   of   assignor,   1-535 
Of  donor,   1-528 

Of  grantor  or  vendor,  1-528;  12- 
591 
As  against  grantee,  1-520 
Deceased,   to   show   considera- 
tion, 4-92 
Of  trust  deed,  l-568n 
Of   parties   to,   6-149 
Of   vendee   to    show   good    faith, 

7-620n 
Ees   gestae,   11-412 
Ejectment,  proof  of  in,  5-40 
Judgment    against    representative 
as     evidence     against     deced- 
ent's donee  or  grantee,  5-454 
Other  frauds,  see  Similar  Trans- 
actions. 
Privilege  against  disclosing,  14-647n 
Privileged      communications      be- 
tween debtor  and  wife,  10-193 
FEAUDULENT  EEPEESENTA- 

TIONS,  see  Fraud;   Parol  Evi- 
dence. 
Reliance    upon,    see    Direct    Evi- 
dence; Mental  and  Physical 
States. 
FEEIGHT,  see  Carriers. 
FEEIGHT    RATES,    opinion    as    to 
reasonableness,  13-593 
Schedule  of,  see  Schedules. 
FEIENDSHIP,    see    Bias;     Expert 
AND  Opinion  Evidence;  Mental 
AND  Physical  States. 
FRIGHT,   see   Animals;    Eaileoads. 
See  also  Conclusions. 


903 


Fright. 


INDEX. 


Gifts. 


FRIGHT,  cont'd. 
Effect   on  memory  of  witness,   14- 
194n 
FUGITIVE    FEOM    JUSTICE,    see 
Extradition.     See  also  Flight. 
Deposition  of,  4-325 
FUTURES,  see  Gaming. 
GAMBLING  CONTRACT,  see  Gam- 
ing. 
GAMING  —  Consult  analysis  of  this 
article,    6-161.      See    Disorderly 
House. 
Common    gambler,    particular    acts 

admissible,   3-13?i 
Corroborative    testimony   as    to    ac- 
cused's participation,   3-730?i 
Judicial   notice   as   to,   7-946 
Opinion    that    house    was    used    for 

gambling,   5-678?!. 
Parol  evidence  of  wagering  char- 
acter of  contract,  9-341 
Privilege    against    disclosure,    14- 
652 
GAMING-HOUSE,  see  Gaming. 
GARNISHMENT,   see   Attachment. 
Judgment   as   res   judicata   against 

garnishee,   7-841n 
Judicial  notice  of  proceedings,  7- 

1002 
Of  property  of  non-resident  debt- 
or, 7-841 
GAS,     effects     of,     experiments     to 
show,   5-485« 
Expert    testimony,    5-540 
Presumption    of    negligence    from 

escape,  8-887 
Qualities    and    use,    expert    testi- 
mony, 5-567 
GAZETTEERS,    2-585 
GENERAL    AVERAGE,    see   Admir- 
alty; Ships  and  Shipping. 
GENERAL     DENIAL,     see     General 
Issue. 
Burden  of  proving  payment  under, 

9-701 
Evidence  admissible  under,  13-778 
In   ejectment,   13-801 

Proof  of  outstanding  title,  5- 
35 
Issues  raised  by,  1-420 
Sufficiency,  1-414 
GENERAL    ISSUE,    see    General 
Denial. 
Conclusiveness    of    tormer    adjudi- 
cation    introduced    under,     7- 
857 
Evidence     admissible     under,     13- 
758,   764,   770 
Accord   and   satisfaction,   1-117 
Proof    of    breach    of    warranty, 
11-615 


GENERAL  REPUTATION,  see  Mar- 
RUGE.  See  also  Character  and 
Beputation;  Beputation. 
GENUINENESS,  see  Counterfeit- 
ing ;  Forgery  ;  Handwriting  ; 
Written  Instruments. 
Of  ballots,  on  recount,  5-52 

Presumptions     and     burden     of 
proof,  5-114 
Of    document,    necessity    of    proof 
(see   Written   Instruments), 
4-827 
GEOGRAPHY,  see  Judicial  Notice. 
GEOLOGICAL  FORMATION,  as  ev- 
idence   of    nature    of    subterra- 
nean  waters,    14-63 
GESTATION,  expert  testimony  (see 
Expert  and  Opinion  Evidence), 
2-252 
Period  of,  2-252 

Judicial    notice    of,    2-253n ; 
7-894?i 
GIFTS  —  Consult     analysis     of     this 
article,   6-201.     See  Deeds;    De- 
livery ;    Fraud;    Fraudulent 
Conveyances ;      Undue     Influ- 
ence;    Written     Instruments. 
See    also    Acceptance;    Advance- 
ments. 
Acceptance  of,  see  Acceptance. 
Admissions  by  donor,  against  donee, 

l-515ft 
Between  parent  and  child,  9-296 
By   guardian    to    ward,    presump- 
tions as  to,  6-310,  317 
By    husband    to    wife,    community 
and  separate   property,   6-830, 
834 
Conveyances    attacked    as    fraudu- 
lent,    see    Fraudulent     Con- 
veyances. 
Declarations,  see  Declarations. 
Accompanying,    11-387 

Delivery  of  possession,  9-303, 
305 
At  different  times,  1-609 
By   donor,   against   donee,   1-528 
Against  interest,  4-91 
Establishing  against  estate  of  de- 
ceased donor,  5-422 
Of   land   by   parol,    between   rela- 
tives, necessity  of  direct  evi- 
dence,   4-647 
Presumption     from     purchase     in 
name   of   child  or  spouse,   13- 
130 
To   stepchildren,   presumptions,    9- 
279 
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GOOD  FAITH,  see  Direct  Evidence  ; 
Fraud;    Fraudulent   Convey- 
ances;    Malice;     Mental    and 
Physical    States  ;     Similar 
Transactions  ;     Undue     Influ- 
ence.    See  also  Bona  Fide  Pur- 
chaser. 
Advice  of  "counsel    (see  Advice  of 
Attorney),  6-63n 
In   contempt   proceedings,   3-464 
Applicant  for  insurance,  7-527n 
Belief,   as  evidence  of,  8-201 

Grounds   for,   8-203 
Bribe  giver,  2-766 
Confusion   of   goods,   3-364 
Damages,     compensatory,     materi- 
ality, 7-711 
Exemplary,  materiality  on  ques- 
tion of,  4-32;  7-711 
Mitigation,    2-944 
Of  unsuccessful  defense  attack- 
ing   plaintiff's    character, 
2-753 
Disturbance   of     public     assembly, 

as  defense  to,  4-737 
Frequency    of    illegal    act    as    evi- 
dence of  bad  faith,  7-749 
How  shown  (see  supra,  Advice;  Be- 
lief),   4-32 
Declarations,    see    Mental    and 
Physical  States. 
Of  others,  8-270 

Acted    upon    by    person    in 
question,    7-624;    8-305 
Facts   not    known    to    person   in 

question,    8-209 
Information  received  from  third 
persons,  7-751 
Illegal  sale  of  liquor,  accused,  7- 

747,   749,   750,   751 
Infringement    of    trade-mark,    12- 

640 
Kidnaping,   as   defense   to,   8-4 
Knowledge  and  source  of,  6-63 
Libel  or  slander,  in  publishing  of, 

see  Libel  and  Slander. 
Malicious  mischief,  as  defense  to, 

8-386 
Of  claim  of  title,  see  Adverse  Pos- 
session.     See    also    Color    of 
Title. 
Of  objections  by  vendee  to  title, 

13-891 
Of   person    claiming   to   be   passen- 
ger, 2-906n 
Of  petitioner  for  condemnation  of 

land,  5-178 
Of     pledgee     buying     in     pledged 

property,   9-863 
Presumption  as  to,  9-917 

In  acquirement  of  color  of  title, 
9-919 
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GOOD  FAITH,  cont'd. 
Purchaser,  see  Bona  Fide  Purchaser. 
Tender,    12-490 
Transferee  of  note,  2-526 
Trespass,  as  defense  to,  13-31,  46, 
50 
On  public  lands,  10-436 
Trover,  as  defense  to,  13-89 
Void    deed,    13-61n 
GOODS,  confusion  of,  see  Confusion 

OF  Goods. 
GOODS  SOLD   AND  DELIVERED, 

actions  for,   1-152 
GOODS.  WARES  AND  MERCHAN- 
DISE, value  of,  see  Value. 
GOOD  -  WILL,     see     Restraint     of 
Trade. 
Value  of,  13-530 
GOVERNMENT,  see  Judicial  inotice. 
GOVERNMENT   LAND,   see  Public 
Lands;     Timber;     Title.       See 
also  Patents  to  Land. 
GOVERNMENT  SURVEYS,  see  Sur- 
veys and  Surveying. 
GOVERNOR,  privilege  as  to  official 

knowledge,   10-343 
GRAND  JVyRY  —  Consult  analysis  of 
this   article,    6-243.      See   Indict- 
ment. 
Attendance  of  witnesses,  compell- 
ing by  attachment,  2-122 
Compensation  of  witnesses,  14-563?i 
Competency  of  grand  jurors,  as  to 
testimony    before    themselves, 
3-340 
For  impeachment,  7-133 
In  prosecutions   fof   false  swear- 
ing and  perjury,  9-757 
Contempt,    for    disclosing    proceed- 
ings, 3-457w 
Power  to  punish  for,  3-476 
Refusal    to    testify    before, 
3-488,   497n 
Judicial  notice  of  matters  relating 

to,  7-999 
Parol  evidence,  contradicting  min- 
utes, 10-949 
To  show  irregularity  in  drawing, 
10-948 
Privilege  of  witnesses  before,  14- 

644 
Production    of    telegrams    before, 

2-113 
Records  of   as   best   evidence,    10- 

811 
Result   of  investigations  as  nega- 
tive evidence,  7-763 
Secrecy    of    proceedings,     compell- 
ing   prosecuting    attorney    to 
testify,    10-347 
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GRAND  JURY,  cont'd. 

Testimony   before,   use    of   to    im- 
peach, 7-57 
Use  of  former  testimony,  5-315n 
GEAND  LAECENY,  see  Larceny. 
GEANTOE,  see  Deeds. 
Declarations  by,  see  Declarations; 
Deeds  ;    Fraudulent   Convey- 
ances;   Title.     See  also  Fre- 
scription. 
GEANTS,    see   Boundaries;    Deeds; 
Escheat  ;    Presumptions  ;    Pub- 
lic Lands.     See  also  Patents  to 
Land;  Surveys  and  Surveying. 
Certified  copies,  10-389 
From   United   States,   as  basis   of 
water      rights      in      Western 
states,    14-49 
Judicial  notice  of,  7-1030 

Of  history  relating  to,  7-918 
Presumption  of,  4-219 

From   long   continued   possession, 
1-641;    10-410,    424;    14-45 
Grant  from  state,   l-641n,  667 
Tidelands,  14-11 
Eailroads,  in  aid  of,   10-401 
Spanish   and   Mexican,   10-421 
Tide  lands,   modern   usage   as    evi- 
dence of,  14-ll?i 
GEOWING  CEOPS,  see  Agriculture. 
GUARANTY  —  Consult    analysis    of 
this    article,    6-265.      See    Parol 
Evidence;  Principal  and  Sure- 
ty; Statute  of  Frauds. 
Admissions   by   parties   to,    1-586 
Authority     of     partner     to     make, 

presumption,   9-558 
Contracts      of,      explaining      ambi- 
guity, 1-833,  847 
Declarations    of    principal    as    res 

gestae,    11-411 
Use  of  former  testimony,  against 
guarantor,  5-928 
GUAEDIAN  AD  LITEM,  see  Guard- 
ian AND  Ward. 
GUARDIAN  AND  WARD  —  Consult 
analysis    of    this    article,    6-303. 
See  Confidential  Eelations. 
Abduction  of  ward,  see  Abduction. 
Accounts,   falsifying  and   surcharg- 
ing,  l-183?i 
Admissions,    by    guardian,    1-568 
By  ward,  1-595 

Pleadings  by  guardian  ad  litem, 
1-460 
Agreed  case,  power  to  submit,  12- 

72 
Appointment     of     guardian,     beet 
evidence,  10-813 
Denial  of,  sufficiency,  l-411»i 


GUARDIAN  AND  WARD,  cont'd. 
Competency     of     witnesses     as     to 
transactions     with     ward,     see 
Transactions  with  Deceased 
Persons. 
Declarations  of  guardian  in  posses- 
sion, l-524?i 
Examination    of    guardian    before 

trial,   5-342 
Guardian  ad  litem,  presence  at  tak- 
taking    of    ward's    deposition, 
4-4 13n 
Guardianship  as  evidence  of  insan- 
ity,   7-459,   479 
Inventory,    against   surety,    10-59 
Judgments     against     guardian     as 
evidence  against   surety,   10-67 
Notes  executed  by,  2-459 
Presumptions   as  to  jurisdiction   of 
probate    court,    see    Presump- 
tions.   See  also  Jurisdiction. 
Privileged  communications  of  ward 
with     physician,     waiver     by 
guardian,    10-140 
Sales  between,  11-546 
Stipulations  by  guardian,  12-59 
Title  by   deed   from   guardian,   see 

Deeds;  Title. 
Undue   influence   between,   13-310, 
339 
GUILTY  KNOWLEDGE,  see  Coun- 
terfeiting ;    Fraud  ;    Intent; 
Knowledge;  Malice;  Eeceiving 
Stolen  Goods;    Similar  Trans- 
actions.    See  also  Good  Faith. 
GUNS  AND  GUNPOWDEE,  see  De- 
monstrative Evidence;   Experi- 
ments.    See  also  Weapons. 
Experiments    with    powder    stains, 

5-492 
Expert   testimony  as  to,  5-567 
Gunshot  wounds,  see  Wounds. 
HABEAS  COHTUS  —  Consult  analy- 
sis of  this  article,  6-341 
Procedure   at   hearing  of  writ,   3- 

508 
To    relieve    from    punishment    for 

contempt,  3-505 
To  secure  attendance  of  witnesses, 
see  Attendance  of  Witnesses. 
Imprisoned  witness,   2-108 

Constitutionality  of  statute  de- 
nying right   of,  3-203n 
To  test  competency  of  evidence  be- 
fore grand  jury,  6-253/1 
To    test    ruling    against    claim    of 
privilege  by  witness,  14-673 
HABITS,    see    Animals;     Customs 
and  Usages.      See  also  Drunk- 
enness. 
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HABITS,  cont'd. 

As  affecting  the  accuracy  of  mem- 
ory, 14-187 
As  basis  of  knowledge,  see  Knowl- 
edge. 
Bearing  on  expectancy  of  life,  8- 

643 
Character   and   reputation   as   evi- 
dence   of,    3-39 
Condition  or  conduct  on  particular 
occasion     evidenced     by      (see 
Customs  and  Usages),  7-526/1  ; 
8-950;    10-475;    11-660;    14-101 
Contract,  similar  contracts  with 
others,   11-783 
Hiring,   ll-782«, 
Course  of  business,  11-795 

To    prove   performance    of   act 

by     officer     (see     Similar 

Transactions),  9-202 

Customary   speed   as   evidence   of 

speed  on  particular  occasion, 

see     -Eailroads.       See     also 

Speed. 

Gambling  while   intoxicated,   6- 

186 
Intoxication,  7-778;   11-779 
Locking   of   doors,   2-817n. 
Method  of  signing  name,  14-750 
Negligence,   3-103 
Of  bailee,  2-198 
Subscribing  witness,  due  execu- 
tion   of   will,    14-427 
Continuance,     presumption     as     to, 

9-915 
Custody  of  child,  of  persons  seek- 
ing,  4-788;    9-272 
Debt,  as  evidence  of,  5-424 
Deceased,  in  homicide  trial,  6-610 
On  issue   of  self-defense,  6-769 
To  mitigate  damages  for  death, 
7-702 
Drunkenness,  see  Drunkenness ;  and 

infra,  Intoxication. 
Frequenters  of  saloon,  on  issue  of 

nuisance,   7-742 
Heir,   as  reason   for   disinheriting, 

14-320 
How  shown,  see  infra,  Intoxication ; 
Positive  and  negative  evidence. 
Previous  similar  acts,  8-229;   11- 

797 
Testimony    of    parent   or    guard- 
ian, 1-47 
Identity,  as  evidence  of,  6-923 
Injured  person,  10-481,  485 

As  affecting  damages,  7-415,  702 
In  action  for  personal  injuries, 

7-442 
Known    to    party    charged    with 
negligence,  10-481 
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HABITS,  cont'd. 

Injured  person,  cont'd. 

Subsequent  to  injury,  6-392 
Insanity,  as  evidence  of,  7-451;  14- 
282n 
Testator,  to  show  incompetency, 

14-272,  331,  333 
To  show  negligence,  8-947 
Intemperance,    see    Intoxication. 
See  also  BrunTcenness ;  and  in- 
fra. Intoxication. 
Intent,  as  evidence  of,  7-608 
Intoxication,    direct   testimony,   7- 
743 
Of  parent   of  testator,   14-359 
Opinion   as   to,   5-673 
Previous  habits  to  show  ill-health, 

7-53471 
Eeputation  as  evidence  of,  7-699 
Sufficiency  of  evidence,  7-774 
Libeling,     defendant's     habit     of, 
8-281n 
Plaintiff's   habit   of,   8-304 
Negligence,     of     person     charged 

with,   3-103;    8-942 
Of  animals  (see  Animals),  1-895 
Opinion   as   to,   5-673 
Passenger,   to   alight  before   stop- 
ping of   train,   2-939 
Payment,  as  evidence  of,  9-731 
Positive   and   negative   evidence  as 

to,    9-868 
Purchase  of  liquor,  7-743 
Eailroad,  see  Customs  and  Usages  ; 

Railroads. 
Reputation   to   show  knowledge  of, 
see  Knowledge.    See  also  Eep- 
utation. 
Servant,    to     show     incompetency, 

8-537 
Surety,   10-72 

Testator,  as  evidence  of  sanity,  14- 
282?i,  292 ?i 
As   to   mutilation   of  papers,   14- 
446?i 
Witness,   cross-examination   as   to, 
3-882 
HABITUAL    DRUNKARDS,    action 

for  sales  of  liquor  to,   7-703 
HABITUAL    DRUNKENNESS,    see 
Expert  and  Opinion   Evidence. 
See  also  Drunkenness ;  Habits. 
HANDWRITING  —  Consult    analysis 
of  this  article,  6-355.     See  For- 
gery; Wills;  Written  Instruu- 
MENTS.     See  also  Genuineness. 
Ancient  documents,  proof  by  com- 
parison,  1-877 
As   evidence,  of  age  of  document, 
1-86171 
Of  forgery,  wills,  14-433 
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HANDWRITING,    cont'd. 

Authentication    of   instrument   by 

proof   of,    14-750 
Circumstantial  evidence,  suflfieiency, 

4-217n 
Entries   in    family   bible,   necessity 
of  proof  of  handwriting,  1-734/1 
Expert    and    opinion    evidence,    as 
to   alterations   and  interlinea- 
tions,   1-777 
As  to   date  of  book  entries,  2- 

620 
Limiting  number  of  experts,  see 
Expert   and    Opinion    Evi- 
dence. 
Map,  2-720« 
How  proved,  14-787 
Photographs    of    signature,    9-779 
Standards  for  comparison,  applica- 
bility of  statute  requiring  list 
of  witnesses  and  testimony  to 
be  furnished  accused,  3-244n 
Subscribing  witness  who  is  dead, 

necessity   of   proving,    14-784 
Wills,  proof  of  execution  by  proof 

of,  14-417 
Written  instruments,  what  signa- 
tures must  be  proved,  14-788 
HAEBOEING    CHILD,    see    Parent 

AND  Child. 
HAETEE  act,  see  Ships  and  Ship- 
ping. 
HAEVESTS,  see  Agriculture. 
HATEED,  see  Expert  and  Opinion 
Evidence;    Mental   and    Phys- 
ical States. 
HEAD    OF    FAMILY,    see    Home- 
steads AND  Exemptions. 
Customs  of  Indians  as  to,  judicial 
notice,   7-929?i 
HEALTH,  see  Mental  and  Physical 
States.     See  also  Disease;  Hab- 
its; Suicide. 
Injury  to  from  nuisance,  9-15 
HEAEING,    see    Capacity;    Demon- 
strative Evidence  ;    Experi- 
ments. 
Loss  of,  effect  on  memory,  14-146 
Of  familiar  sounds,  14-177» 
Of    injured    person,    8-946;    10-483 
Opinion  evidence  as  to,  2-849 
Positive   and   negative  evidence   as 
to,  see  Positive  and  Negative 
Evidence. 
Possibility  of,  experiments  as  to, 
5-489 
Opinion   as  to,  5-693;   11-839 


HEARSAY  —  Consult  analysis  of 
this  article,  6-442.  See  An- 
cient Documents  ;  Declara- 
tions; Entries  in  Ekgular 
Course  of  Business;  Pedigree; 
Ees  Gestae.  See  also  Death; 
Reputation, 
Admissions,    based    upon,    weight, 

1-614 
Arbitration   proceedings    in,    1-953 
Basis  of  testimony,  see  Witnesses. 
As  to  age,  see  Age. 
As  to  identity,  ll-468?i,  476?i 
Expert    testimony,    5-606 
Medical  expert,   5-608 
Opinion,   6-933;    7-484;    13-593 
As  to  testamentary  capacity, 

14-379 
As  to  value   (see  Expert  and 
Opinion       Evidence  ; 
Value),  13-489n 
Books,  see  Books. 
Boundaries,  declarations  as  to,  2- 

722 
Death  shown  by,  4-50,  51 
Declarations     and     admissions,     by 
third  persons,  see  Admissions; 
Declarations;  Intent;  Men- 
tal   AND    Physical    States; 
Ees  Gestae. 
Of   decedent,   in   action   against 

representative,    12-702 
Of  intent,  see  Intent. 
Of    mental    and    physical    state, 
see   Mental   and    Physical 
States. 
To  prove  revocation  of  wills,  14- 
452 
Diagram,    explanatory    matter    on, 

6-609?i 
Dying    declarations,    in,    4-992 
Former    testimony,   5-887 
In  admiralty  courts,  1-230 
In  answer  to  bill  in  equity,  1-926 
Injunction   suit,   7-361 
Memoranda,  see  Memoranda. 
Objections,   admitted   without,   con- 
sideration of,  9-114 
Sufficiency  of,  9-80 
Waiver  of  right  to  object  by  re- 
sort to  similar  evidence,  3- 
186 
Of  age,  1-734 

Patent       proceedings,       published 
opinions     of     foreign     experts, 
9-639 
Proceedings  before  land  office,  10- 

448 
Eeeords    made    without    personal 

knowledge,    10-716 
Eelaxation    of    rule,    proof   of    an- 
cient fact,  11-203 
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HEARSAY,   cont'd. 
Reputation,  see  Eeputation. 
Ees    gestae    declarations,    see    Res 

Gestae. 

Rumor  as  evidence  of  fact,  l-632n. 

Source  of  witness'   knowledge,   see 

Witnesses;    and  supra,   Basis 

of  testimony. 

Specific   performance,   in  suit   for, 

11-930 
Suspicions,   l-632n 
Testimony     from     memoranda,     see 
.  Refreshing  Memory. 
Memoranda  prepared  from  hear- 
say     information,      11-lOln, 
117 
Testimony  through   interpreter,   7- 
659 
HEIRS,  see  Descent  and  Distribu- 
tion ;   Executors  and  Adminis- 
trators; Wills. 
Presumptions    as    to    existence    of, 

see  Presumptions. 
Pretermitted,  14-456 
HEIRSHIP,   how  shown,  4-576 
Identity  of  name  as  evidence  of,  6- 

913n 
In  escheat  proceedings,  5-290,  296 
Presumptions   as   to,   5-294 

Against    disherison,    14-479 
Recitals   in   deed   as   evidence   of, 

4-183 
Reputation,   see   Pedigree. 
HEREDITY,  insanity  by,  7-453 
HIGHWAYS  —  Consult    analysis    of 
this  article,  6-456.     See  Dedica- 
tion;    Eminent     Domain.     See 
also  Streets;  User. 
Abandonment  of,  1-25 
Opinion      (see     Abandonment), 
8-831n 
Ancient  documents  as  evidence  of, 

l-886?i 
As  boundaries,  2-718 
Bridges,  see  Bridges. 
Change   in   grade,   damages   from, 

8-839 
Collisions    on,    presumption     as     to 
contributory  negligence,  8-897 
Continuance     of,     presumption,     9- 

90  7w 
Creation,  record  as  best  evidence, 

10-810 
Crossings,  over  railway  track,  evi- 
dence, to  show,  10-488 
Injuries    from,    10-511 
Opinion  as  to  safety,  5-681;  12- 
145 
Declarations,  as  matters  of  public 

and   general  interest,  4-78 
Excavations,    opinion   as    to    neces- 
sity of  guarding,  5-680 h 


HIGHWAYS,   cont'd. 
Grading,  order  for,  record  best  evi- 
dence, 8-828?) 
Injuries    from    defects    in,    condi- 
tion before  and  after,   8-905 
Due    to    negligence,    see    Negli- 
gence. 
Presumption      of      contributory 

negligence,   8-896 
Railway    crossings,    10-511 
Subsequent  Tepairs    or    changes, 
see     Negligence.     See     also 
Subsequent   Precautions   and 
Repairs. 
Judicial   notice   of,    7-1018 
Municipal   records   as   evidence,    of 
location  of,  8-819n 
Of  widening  of,  8-820?i 
Parol  evidence  affecting  records  of 

commissioners,  10-996 
Reasonable     time     for     repairing, 
number    of    miles    of    streets, 
8-926 
Safety  and  sufficiency,  opinion  as 
to,  5-681 
Bridges,  see  Bridges. 
Crossings,   5-681;    12-145 
Sidewalks,  5-681 
Special    assessments    for    construc- 
tion or  improvement,  see  Spe- 
CLiL  Assessment. 
State  of  repair  of  sidewalk,  opin- 
ion as  to,  5-679 
Vacation    of,    record    as    best    evi- 
dence, 8-828H;   10-810 
Width,    sufficiency    to    allow    turn- 
ing,  opinion,   2-852 
HIRING,    see    Bailments;    Master 
AND    Servant.      See    also    Serv- 
ices; WorTc  and  Labor. 
HISTORY,  see  Books;  Judicial  No- 
tice. 
Books  of,  2-584 

Reputation  as  evidence  of  historical 
facts,   2-584?i 
HOLOGRAPHIC  WILLS,  see  Wills. 
HOMESTEAD,  see  Public  Lands. 
Admissions  of  former  claimant,  1- 
512?i 
HOMESTEADS       AND        EXEMP- 
TIONS—  Considt  analysis  of  this 
article,  6-508 
Effect    of    duress,    4-896 
Opinion  as  to,  5-699n 
HOMICIDE  —  Consult     analysis     of 
this  article,  6-562.     See  Circum- 
stantial   Evidence  ;    Corpus 
Delicti  ;     Demonstrative     Evi- 
dence;    Expert     and     Opinion 
Evidence  ;    Malice  ;    Variance  ; 
Venue.     See  also  Defenses;  Sui- 
cide; Weapons;  Wounds. 
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HOMICIDE,   cont'd. 
AcceBsories,  see  Accessories,  Aid- 
ers AND  Abettors. 
Aocomplices,  see  Accomplices. 
Alibi,  see  Alibi. 
Bloodstains,  see  Bloodstains. 
Cause  of  death,  see  infra,  Death. 
Character  and  reputation,  see  Char- 
acter and  deputation. 
Of  accused,  cross-examination  of 
sustaining     witness     as     to 
rumors  of  bad  conduct,  3-49/1 
How   shown,   3-35 
Traits  of,  3-20n,  21n,  22n 
Of  deceased,  limited  to  time  of 
homicide,  3-28 
Circumstantial    evidence,    see    Cir- 
cumstantial Evidence. 
Bloody     instruments      found     in 
house    occupied    by    accused. 
3-115W 
Latitude  allowed,  3-109 
Of  identity  of  perpetrator,  3-132 
Possession    of    fruits    of    crime, 

3-138 
Property  of  accused  near  scene 

of  crime,  3-138 
Strength  of  accused,  3-115n 
Weight   of,   see  Circumstantial 
Evidence. 
Coroner's  inquest,   competency  of 
record    of    verdict    or    testi- 
mony, 3-570 
Corpus  delicti,  see  Corpus  Delicti. 
Corroboration,   necessity   and   suf- 
ficiency, 3-693 
Of   confession,   3-687 
Death,  see  Cause.    See  also  Death; 
Poisons    and    Poisoning;    Sui- 
cide. 
Declarations,     see     Declarations; 
Mental     and     Physical 
States;  Ees  Gestae. 
Accompanying    arrival,    depart- 
ure, or  preparation  for,  11- 
423 
Dying    declarations,    see    Dying 

Declarations. 
Ees   gestae    declarations,    11-358 
Accused,   ll-306?i,   308n,   318n, 

337n 
Of     deceased,     ll-308n,     312n, 
313?i,    324?i,     327n,     328?i, 
331n,  336n,  366,  377 
As  to  pregnancy,  ll-332n 
That     killing     was     without 

cause,  11-31971 
Written   statements,    ll-325n 
Of  third  persons,  ll-324n,  337 


HOMICIDE,   cont'd. 
Declarations,  cont'd. 

Ees  gestae  declarations,  cont'd. 
Of  third  persons,  cont'd. 
Not  in  presence  of  parties, 
11-344 
Defenses,    see    Defenses;    Self- 

Defense. 
Degree    of    proof,    see    Degree    of 
Proof;  Weight  and  Sufficiency. 
Experiments,  to  show  relative  posi- 
tions of  parties,  5-483n 
With  powder  stains,  5-492 
Eye-witnesses,   necessity  of  produc- 
ing, see  Eye-ivitnesses. 
Identification    of    deceased,    6-925 
Reputation,    see    supra,    Character 

and   reputation. 
Ees  gestae  of,  11-403 

Declarations,  see  supra,  Declara- 
tions. 
Other   offenses   as  part   of    (see 
Similar  Transactions),  11- 
400 
Self-defense,  see  Self-Defense. 
Suicide,  see  Suicide.- 
Threats,  see  Threats. 
Variance,  13-728 
HOSPITAL  RECOEDS,  see  Entries 
IN  Regular  Course  of  Business; 
Records  ;  Written  Instruments. 
Admissibility,  14-710/1 
As   privileged   communications,    10- 

10571 
Condition   of   patients,   5-273 
HOSTILE     WITNESS,     see     Cross- 
Examination;  Direct  Examina- 
tion; Leading  Questions;  Wit- 
nesses. 
HOSTILITY,  see  Bias;  Credibility; 
Cross-Examination;        Leading 
Questions. 
As  ground  of  impeachment  of  own 
witness,   7-23,   25,   33 
HOTEL    EEGISTER,    as    entries    in 
regular  course,  5-273;   14-710/1 
Recitals  in  as  evidence  of  domicil, 
4-857 
HOUSE,  character  of  how  shown,  see 

Disorderly  House;  Gaming. 
HOUSEHOLDEE,  status  how  shown, 

6-559 
HOUSE  OF  ILL-FAME,  see  Abduc- 
tion;   Disorderly    House.      See 
also   Prostitution. 
Visits  to  as  evidence  of  adultery, 
4-763 
HOUSE    OF   EEPEESENTATIVES, 

contested   elections,  5-122 
HUMILIATION,  see  Damages.     See 
also  Mental  Suffering. 
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HUSBAND  AND  WIFE  —  Consult 
analysis  of  this  article,  6-803. 
See  Adultery;  Criminal  Con- 
versation ;  Divorce  ;  Dower; 
Privileged  Communications  ; 
Undue  Influence  ;  Witnesses. 
See  also  Confidential  Eelations; 
N  on- Access. 
Abandonment  of  wife,  prosecution 

for,  venue,  13-937 
Action  by  widow  under  civil  damage 
act,  see  Intoxicating  Liquors. 
Admissions,  1-562 

Agency,  proof  of  preliminary  fo 

use  of,  l-546» 
By  wife,   1-595 

Creating  easement,   1-602 
Statements    by,    in    presence    of 
third    person,    1-371 
Alienation  of  affections,  1-756 
Coercion,     presumption    of,    abor- 
tion,  1-55 
Community  property,  parol  evidence 
as    to   source   of   consideration 
for  deed,  3-378»,  400?i 
Eecitals  in  deed,  4-186 
Title   taken  in  wife's  name,  6- 
223 
Competency    for    or    against    each 
other,   abduction,   on   prosecu- 
tion for,   1-45 
Abortion,   1-60 

Action  under  civil  damage  acts, 
of  husband  for  wife,  7-715 
Adultery,  prosecution  for,  1-633 
As  subscribing  witnesses,  14-768 
As  to  duress  by  one  against  the 

other,  4-907 
Bankruptcy    proceedings,    wife, 

2-215 
Criminal   conversation,   3-786 
Divorce  suit  (see  Divorce),  4-789 
Spouse   of   particeps   criminis, 
4-798 
Tor   each   other,   against   deced- 
ent 's      representative,      12- 
828,  994 
Incest,  wife  of  accused,  7-255 
Non-access,  as  to,  2-240 
Patent    proceedings,    9-618 
Privilege  against   producing  doc- 
ument,  14-658n 
Supplementary   proceedings,    12- 

234 
To    prove    illegitimacy    of    off- 
spring,  8-172 
Conveyance     by    third     party    to 
wife  of  insolvent  debtor,  pre- 
sumption as  to  consideration, 
6-96 


HUSBAND  AND  WIFE,  cont'd. 
Conveyances     between,     see     infra. 
Gifts. 
Consideration   for,   presumption, 

6-93 
Fraudulent  character,  actual  in- 
tent    to     defraud    unneces- 
sary,  6-122 
Presumption    as   to    fraud,    6- 
127 
Credibility  as  witnesses  for  each 

other,  9-511 
Cross-examination,  limits  of  when 
wife  testifies  for  husband  ac- 
cused of  crime,  3-820 
Declarations,     accompanying     de- 
sertion, 11-424 
Dying  declarations,  see  infra,  Dy- 
ing declarations. 
Kes  gestae,  of  one  spouse  against 
other,    11-317 
Desertion,  prosecution  for,  privilege 

of  accused,  14-645?i 
Domicil,  of  husband,  4-854 

Of   wife,   4-852 
Duress    between,    4-894,    901 
Dying  declarations  of  one   spou 

against    other,    4-935 
Gifts,    see   supra,    Conveyances    be- 
tween. 
Bank  deposit  in  name  of  both, 

presumption,   6-219 
By  wife  to  husband,  6-224 
Conveyance  to  wife,  6-222 
Expenditures    on    wife's    estate, 

6-223«, 
Purchase  in  name  of  spouse,  pre- 
sumption of  gift,  13-131 
Security   in   wife's   name,   6-224 
Homestead,    see    Homesteads    and 

Exemptions. 
Non-support,  prosecution  for,  adul- 
tery    as     defense,     degree     of 
proof,  2-792 
Post-nuptial    settlements,    validity 

against  creditors,  6-95 
Presumptions    as    to    ownership    of 
property    by    wife,    see    supra, 
Conveyances ;    Gifts. 
On    application    for    alimony,    4- 
786 
Privileged  communications,  see  Priv- 
ileged Communications. 
Privilege    from    testifying    against 
each    other,    see    supra.    Com- 
petency. 
Waiver   by   husband   of   wif*'* 
privilege   as  to   communica- 
tions  to   physician,    10-140 
Sales  of  liquor  by  wife,  responsi- 
bility  of  husband,   7-7SS 
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HUSBAND  AND  WIFE,  cont'd. 
Statute    of    limitations,    coverture 
as  bar,  burden  of  proof,  8-324 
Undue   influence   between,    13-305, 
342 
HUSBANDRY,  see  Agriculture. 

Character  of,  see  Waste. 
HYPNOTISM,   as  defense   to   homi- 
cide,  6-748 
Judicial   notice   of,   7-908 
HYPOTHETICAL  QUESTIONS,  see 
Expert  and  Opinion  Evidence; 
Wills.     See  also  Questions. 
IDEMS  SONANS,  see  Identity.   See 
also  Names. 
Effect   on   presumption   of  identity, 

4-157,   161rt 
Foreign  words,  judicial  notice  as 

to,    7-924 
Name  on  ballot  and  of  candidate, 

5-66?i 
Names,    in    commission    for    depo- 
sition, 4-353 
In   notice  of   taking   depositions, 
4-38971 
Signature  to  deed,  name  of  grant- 
or, 4-148 
IDENTITY  —  Consult     analysis     o  f 
this  article,  6-910.     See  Abbrevi- 
ations ;  Ambiguity  ;  Circumstan- 
tial Evidence;  Judicial  Notice;  . 
Parol  Evidence.     See  also  Idem 
Sonans;  Maries  and  Brands. 
Ability   to   identify,   opinion  as   to 
goods  from  color  and  quality, 
5-591n 
Test  of,  5-481 
Acquaintance,  see  infra,  Weight  and 

sufficiency. 
Actions,  subject-matter  and  relief, 

1-21 
Bill  or   note,   2-539 
Chattels  or  money,  circumstantial 
evidence,    8-106 
Opinion,    8-106 
Circumstantial   evidence,   11-208 
Physical    appearance    and    condi- 
tion, injured  finger  and  blood- 
stains, 2-549n 
Sufficiency,   3-104 
Confusion  of  goods,  effect  on  bur- 
den of  proof,  3-365 
Dead   body,    articles    found    on,    3- 
132?i  ■ 
Opinion,  5-689 
Portions   of   remains,   6-673 
Declarations  of  person  to  be  iden- 
tified, 1-57471 
Demonstrative   evidence,  4-282 
Escax^ed    prisoner,    5-285 


IDENTITY,  cont'd. 

Experiments,   as  to   possibility  of 
identification,    5-489 
To  identify  footprints,  see  Foot- 
prints. 
Expert  and  opinion  evidence,  see 
stiimi,   Chattels;     Dead     body; 
infra.  Ink. 
Possibility   of   identification,    6- 

936/1 
Where    variance    in    names,    6- 
919 
Footprints,  see  Footprints. 
Fugitive    in    extradition    proceed- 
ings,  5-724 
Person  named  in  warrant,  6-349 
Grantee    in    deed,    his    declaration 

while  in  possession,  4-149 
Grantor  in  deed  and  person  sign- 
ing   oy   different   name,   4-148 
Handwriting,   see    Handwriting. 
Highway,    on    prosecution    for    ob- 
structing,    parol     evidence, 
6-46371 
Ink    on    document,    opinion    evi- 
dence, 6-365 
Issues,  see  Former  Jeopardy;  For- 
mer  Testimony;    Judgments. 
As   prerequisite    to    use    of    for- 
mer  testimony,  5-916 
At  preliminary  examination  and 
trial,  5-319 
Judicial   notice   of,   from   identity 
of  name,  7-1010 
Judicial  records,  7-1007 
Liquors  seized,  in   action  for  for- 
feiture,  7-724 
Locomotive   causing  fire,   10-555 
Marks    or   brands,    see    Marks    and 

Brands. 
Money,     see     supra,     Chattels     or 

money. 
Names,  see  Idem  Sonans;  Names; 
supra,  Judicial  notice,  and  in- 
fra, Presumptions. 
Obligation    secured    by    mortgage, 

8-736 
Of  declarant,  see  Declarations. 
Of    exhibits    annexed     to     deposi- 
tion,  4-437 
Of  interest,  see  Interest. 
Oral   statements,   connection   with 
fact  sought  to  be  proved,  14- 
147 
Order  of  proof,  9-248 
Parties,     as     prerequisite     to     use 
of  former  testimony,  5-920 
Former  jeopardy,  5-879 
Parol  evidence,  5-878 
Plea  of  action  pending,  1-19 
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IDENTITY,  cont'd. 
Parties,   cont'd. 

To     contract,     see     Ambiguity; 
Parol  Evidence. 
Guaranty,  2-270n 
To    former    adjudication,    7-856 
To  judgment,  in  action  on,  7-867 
Perpetrator    of    crime,    see    Alibi; 
Circumstantial  Evidence.  See 
also  Defenses. 
Person  defamed,  8-244 
Person   referred   to   in   dying  dec- 
laration, 4-1002 
Photographs,  see  Photographs. 
As   evidence   of   identity,  9-773, 
780 
Positive    testimony,    see    infra, 
Weight    and    suflSciency;    Wit- 
ness. 
Preliminary    proof,    objects    used 
as  demonstrative  evidence,  4- 
2S7 
Presumption,  from  identity  of  ini- 
tials, 6-349ft 
From  identity  of  names,  2-457 
Bond,     plaintiff     and     obligee, 

6-32771 
Deeds,  4-156 

Chain  of  title,  4-150« 
Depositions,  commissioner  and 
officer  taking,  4-446 
Commissioner    and    witness, 

4-373 
Deponent   and   commissioner, 

4-453?i 
Deponent  and  interested  per- 
son, 4-526/1 
Effect  of  evidence  upon,  9-886?i 
Former   adjudication,    7-856 
Former    conviction,    5-872 
Judgment,   in   action   thereon, 

7-867 
Land  certificate,  10-412 
Libel  or  slander,  8-245 
Partnership      and      individual 

names,  4-404/1 
Record   of    conviction    to    im- 
peach witness,  7-217 
Relationship,  of  claimant  and 
decedent,  4-576 
Profert  of  person,  see  Bastardy; 
Physical  Examination;  Wit- 
nesses.    See  also  Paternity. 
Power  to  compel,  4-285 
Privilege  against,    14-661 
Property    conveyed    or    mortgaged, 
see    Abbreviations  ;     Ambigu- 
ity;   Mortgages;    Parol  Evi- 
dence. 
Rape,    accused,    10-598 


IDENTITY,  cont'd. 

Shadows,    as    basis    for    identifica- 
tion, 14-156/! 
Signature,  see  Signatures. 

Identification    by    blind    witness, 
14-425/1 
Similar  transactions  to   show  iden- 
tity    of     actor,     see     Similar 
Transactions. 
Stolen   goods,   8-105 
Subscribing  witnesses,   14-766 

To   will,   14-247 
Telephone    conversation,    i)arty    to, 
l-605?i;    12-478 
Recognition    over    telephone,    3- 
134 
Testator,    14-247 

Testimony  based  on  hearsay  infor- 
mation,  on   description  by   as- 
saulted party,  see  Hearsay. 
Voice,  identification  by,  3-133;  14- 
154 
Over  telephone  (see  supra,  Tel- 
ephone   conversation),    14- 
154/1 
Weight   and  sufficiency,   acquaint- 
ance   with    person    identified, 
14-155 
Circumstantial  evidence,  see  supra, 

Circumstantial  evidence. 
From  similarity  of  features,  14- 

154 
Positive  testimony,  3-77/1 
Wills,    14-248 

Of    beneficiary    or    subject-mat- 
ter in,   14-512,   518 
Witness,    positive    knowledge    un- 
necessary, 8-145 
Written    instruments,    necessity    of 
testimony  to  some  peculiarity, 
14-248/1 
Identification  by  illiterate,  14-156 
IDIOTS,  see  Insanity. 
IGNORANCE,  see  Knowledge. 
ILLEGALITY,  see  Parol  Evidence. 
Account  stated,  1-182 
Consideration  (see  Consideration), 

3-396 
Contract,  see  Contracts. 

Privilege    against    disclosure     14- 
648 
Tax,  see  Taxation. 
ILLEGITIMACY,     see     Bastardy; 
Legitimacy.     See    also    Non-Ac- 
cess;  Paternity. 
Domicil  of  illegitimate  minor,  pre- 
sumption, 4-852 
ILLITERATE,    affidavit   by,    weight, 
14-116/1 
Identification  of  written  instrument 
by,  14-156 
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ILLITERATE,  cont'd. 

Memory  of,  reliability,  14-196 
Testator,  presumption  of  knowledge 
of  contents  of  will,  14-262 
ILLUSTRATION,    see    Demonstra- 
tive Evidence  ; '  Diagrams  ;   Ex- 
hibits ;     Experiments  ;     Expert 
AND   Opinion   Evidence;    Hand- 
writing;  Maps;    Physical  Ex- 
amination. 
Use  of  objects  by  witness,  4-273 
ILL-WILL,  see  Circumstantial  Evi- 
dence; Homicide;  Malice.    See 
also  Motive. 
IMAGINATION,  confused  with  mem- 
ory, 14-186 
IMMATERIALITY,      see      Compe- 
tency; Materiality;  Waiver. 
Objections  for,  see  Objections. 
IMMUNITY,   as   removing   privilege, 

14-681 
IMPEACHMENT    OF    BOOKS,    by 
party  producing  them,  9-569 
Of  account,  2-685 
IMPEACHMENT     OF     DECLARA- 
TIONS,  declarations   against  in- 
terest,   by    contrary    self-serving 
statements,  4-101 
Dying  declarations,  4-1013 
IMPEACHMENT   OF  INTER- 
PRETER, see  Interpreter. 
IMPEACHMENT     OF     OFFICERS, 

9-192 

IMPEACHMENT    OF    PARTY,    to 

discredit  his  sworn  answer,  1-913 

Where  examined  before  trial,  5-377 

IMPEACHMENT  OF  WITNESSES. 

Consult   analysis   of   this   article, 

7-1.   See  Contradiction  of  Wit- 

N  E  S  S  E  S  ;     CROSS-EXAMINATION. 

See  also  Infamy. 
Absent  witness,  whose  former  testi- 
mony is  introduced,  5-962 
Whose    testimony    is    stipulated 
7-53 
Foundation   for,    7-103 
Admissions  inconsistent  with  testi- 
mony, agent,  1-547 
Co-respondent    in     divorce     case, 

4-748 
Necessity    of    laying    foundation, 
1-507 
As  ground   for  corroboraton,  3-731 
As  justifying  disregard  of  his  un- 
contradicted  testimony,    14-129 
Best  evidence  rule,  application  of, 

2-287 
By  affidavit,   14-116 
By  deposition  of  witness,  4-512 
By  letters,   14-715 


IMPEACHMENT  OF  WITNESSES, 

cont 'd. 
By  party  calling,  3-290 

Loss  of  primary  evidence,  witness 
to  not  within  rule,  2-325 
Character  and  reputation,  see  Char- 
acter and  Eeimtation. 
Deceased  subscribing  witness,  14- 
794 
Character  witness,  impeachment  of, 
3-15 
Knowledge  required,  3-35 
Confession  not  voluntarily  made,  3- 

302/1 
Conviction  of  crime,  admissions  as 
evidence  of,  3-207 
Shown    by    cross-examination    or 
by  record  (see  Cross-Exam- 
ination;  Records),  3-761 
Deponent,    by    subsequent    contra- 
dictory statements,  foundation, 
4-534n 
Experts,  5-650 

Acts  and  statements  inconsistent 
with   opinion,  5-633 
Explanation    of    his    testimony    by 
impeached  witness  (see  Exam- 
ination OF  Witnesses),  3-742 
Former    testimony,    at    preliminary 
examination,  5-323 
Before  grand  jury,  6-263 
Impeachment    of    witness    whose 
former  testimony  is  offered, 
5-962 
Leading    questions    to    impeaching 

witness,  4-664 
Objections   for  insufficient    founda- 
tion, 9-79 
Opinion  witness,  see  supra.  Experts. 

Inconsistent  opinions,  5-715 
Order  of  proof,  9-254 
Party  examined  before  trial,  5-377 
Photographs,  necessity  of  exhibiting 

to  witness,  9-773 
Prosecuting  witness,  by  showing  an- 
imus, 1-1019 
Complainant    in    bastardy,    char- 
acter, 2-247 
"Variant  statements,  2-246 
In    abduction,    failure    to    make 
prompt  complaint,  1-47 
Recalling   witness,    for   purpose  of, 
14-616 
To  lay  grounds  for,  14-630 
Subscribing  witness,  wills,  14-420 
Sustaining  witness,  by   correspond- 
ent statements,  3-734?i,  736 
Bribery,  2-770 
With  books  of  account,  2-663 
Written   instruments  used    for,   14- 
696 


014 


]iapl«ia»Mii. 


INBUX. 


Indistmeut. 


IMPLEMENTS,   see   Demonstrative 

Evidence;   Expert  and  Opinion 

Evidence.    See  also  Instruments; 

Machinery. 

IMPLIED,  synonymous  with  inferred, 

3-66 
IMPLIED   PEOMISE,  see  Assump- 
sit. 
IMPOTENCY,  see  Divorce;   Legiti- 
macy; Marriage. 
Annulment   of  marriage  for,   8-485 
As   defense  to   breach   of   promise, 

2-744 
As  evidence  of  illegitimacy,  2-241n 
Of  husband,  how  shown,  8-172 
Physical  examination  to  determine, 

9-791 
Presumption    of    virility    of    adult 
male,  5-969 
IMPOUNDING  ANIMALS,  1-891 
IMPEESSION,  see  Belief;   Expert 
AND  Opinion  Evidence;  Knowl- 
edge.   See   also  Conclusions ;  In- 
ference;   Memory  ;    Recollection  ; 
Understanding. 
As  to  existence  of  relation  of  mas- 
ter and  servant,  8-496 
As  to  handwriting,  6-368 
As  to  identity,  6-932 
Intended   to   be   given    by   witness, 
testimony  as  to,  4-677 
IMPEISONMENT,    see    False    Im- 
prisonment. 
Duress  by,  4-899 
IN  CAMEEA,  taking  evidence  in,  to 
prevent    disclosure    of    trade    se- 
crets, 14-633 
INCAPACITY,  see  Capacity. 

Of  witness,   as  ground  for  deposi- 
tion, see  Depositions. 
As  ground  for  use  of  former  tes- 
timony,  see   Former   Testi- 
mony. 
INCEST  —  Consult    analysis    of    this 
article,   7-254 
Competency  of  spouse   of  accused, 

6-889 
Confession  of,  necessity  of  corrobo- 
ration, 3-696 
Corroboration  of  female,  3-694 
INCLINATION,    see    Mental    and 
Physical  States. 
As     circumstantial     evidence,     see 
Adultery  ;       Circumstantial 
Evidence;   Divorce.     See  also 
Opportu7iity. 
INCOMPETENCY,  see  Competency. 
Moaning   as   applied   to   testimony, 
3-168?i 


INCOMPETENT  EVIDENCE,  see 
Competency;  Materiality;  Ob- 
jections. 
INCOMPETENT  PEESONS,  see 
Competency;  Witnesses.  See 
also  Disability. 
INCEIMINATING        TESTIMONY, 

see  Witnesses. 
INCUMBEANCES,    see    Title.     See 
also  Covenants;  Warranty. 
Assumption   of,   parol   evidence  of, 

3-385 
Covenant    against,    parol    exception 

to,  see  Covenants. 
Value  of,  13-530 
INDEBTEDNESS,  see  Insolvency; 
Payment.      See    also    Financial 
Condition  and  Standing. 
Admission  of,  see  Admissions. 
Denial  of,  conclusion  of  law,  1-418 
INDECENCY,  see  Obscenity. 

As    objection    to    evidence,    3-180; 
4-746 
To  demonstrative  evidence,  4-280 
To  obscene  pictures,  on  prosecu- 
tion for  selling,  4-284 
Of    exhibition    or    examination    of 

person,  9-787,  790 
Opinion  as  to,  5-672 
INDEMNITY,  see  Bonds;   Guaran- 
ty; Principal  and  Surety. 
Judgment    against    party    indemni- 
fied,  conclusiveness  against  in- 
demnitor, 3-277 
Parol  evidence  in  action  for,  8-627n 
INDEMNITY  BONDS,  see  Bonds. 
INDEPENDENT        CONTEACTOE, 
see  Master  and  Servant. 
Burden  of  proof,  8-873«, 
Who  is,  8-49471 
INDIANS,  see  Eace. 

Claims  under  depredation  acts,  see 
United     States  —  Claims 
Against. 
CredibiUty,  14-159 
Judicial  notice,  customs  of,  3-950 
As  to  head  of  family,  7-929)i 
Facts  relating  to,  7-946 
History,  7-918ww,  919/1 
Laws  of,  7-958 

In  federal  courts,  5-812 
Prosecution    for    selling    liquor    to, 
character   of   defendant,   3-21n 
INDICTMENT,    see    Extradition; 
Grand  Jury;  Variance;  Venue. 
As  evidence,   of  guilt  in   action  of 
libel  or  slander,  8-229 
To   impeach   witness    (see   infra, 
Of  witness),  7-206,  214,  224 
To  show  cause  of  death  or  loss  in 
action  on  policy,  7-557n 
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INDICTMENT,  cont'd. 

Based,  on  incompetent  evidence,  6- 
253,  254 
On      self-criminating      testimony 
(see  Witnesses),  6-254 
Obtained  by  violation  of  priv- 
ilege, 14-679 
Credibility,  effect  on,  14-161 
Endorsement     of     names     of     wit- 
nesses, effect  of  omission,  see 
Witnesses. 
Finding    of    other    indictments    on 
prosecution  for  illegal  sale  of 
liquor,  7-758 
Identity     of     names     in     different 

counts,  presumption,  6-914 
Invalidating,  necessity  of  plea,  13- 

809 
Motion    to    quash    for    insuflficient 

evidence,  6-258 
Of    witness,    cross-examination    as 
to,  8-871 
Effect   on  credibility,   7-206;    14- 
161 
Presumption    of    former  Jeopardy, 

from  identity  of,  5-879 
Presumption  of  guilt   from,  6-344, 
350;   7-206 
INDOESEMENT,     see     Bills     and 
Notes;    Eecords;    Written   In- 
struments.   See  also  Memoranda. 
As   evidence   of   age   of   document, 

1-861 
Of  bill  of  lading,  1-294 
Of  bonds,  2-572 

Of   names   of   witnesses   on   indict- 
ment, see  Witnesses. 
Of  payment,  see  Eeceipts. 
On  certificates,  2-964 
On    documents,    admitted    without 
objection,  consideration   of,   9- 
118 
Necessitv   of   authenticating,    14- 
736" 
On  public   records   and   documents, 
10-746 
Certified  copies,  10-875 
On  recognizance,  10-681 
Parol  evidence  explaining,  see  Am- 
biguity;  Parol  Evidence. 
INDUCEMENT,     see     Direct     Evi- 
dence;    Fraud;     ISIental    and 
Physical    States;    Parol    Evi- 
dence ;   Rescission.    See  also 
Mistake. 
INFAMY,  see  Witnesses. 

As  disqualification  to  testify,  3-203 
Of  declarant,  effect  on  competency 
of  declarations,  3-245n 
Of  dying  declarant,  4-936 


INFAMY,  cont'd. 

Of  deponent  occurring  intermediate 
taking   and   use   of   deposition, 
4-529 
To    affect    credit    of    witness    (see 
Impeachment  of  Witnesses), 
7-211 
Use    of    former    testimony    of    in- 
famous witness,  5-898,  903 
INFANTICIDE,     weight    and    suffi- 
ciency  of   evidence    of    cause   of 
death,   6-689 
INFANTS  —  Consult  analysis  of  this 
article,  7-260.     See  Age;   Capac- 
ity ;     Legitimacy  ;     Witnesses. 
See  also  Advancements ;  Appren- 
ticeship; Children;  Minors;  Nec- 
essaries; Paternity. 
Acceptance     of     conveyance      (see 
Delivery".     See     also     Accept- 
ance), 4-177 
Admissions,  by  guardian  ad  litem, 
1-460 
By    infants     (see    Admissions), 
1-594 
In  pleadings,  1-460 
Age  of,  see  Age. 
As  parties  to  bill  of  discovery,  4- 

700 
As  witnesses,  see  Witnesses.    See 

also  Children. 
Breach    of    promise    to    marry,    ac- 
tion on,  2-742 
Capacity  of,  see  Capacity'. 
Citizenship    of,    see    Citizens    and 

Aliens. 
Confessions  of,  3-321 

Weight  of,  3-355 
Contracts  by,  see  Capacity;   Rati- 
fication. 
Contributory     negligence     by,     see 

Negligence. 
Crime  by,  see  Capacity. 
Cross-examination     on     preliminary 
questions   discretionary,   3-1 74n 
Custody  of,  see  Divorce;   Parent 

AND  Child. 
Default  of,  effect,  1-493 
Delivery  to,  see  Delivery. 
Domicil,   presumptions   as  to,  4-851 
Grants   to    or    settlements    on,    pre- 
sumptions of  delivery,  4-258 
Guardianship,    see    Guardian    and 

Ward. 
Indebtedness  of,  presumption  as  to 
on  application   for  administra- 
tion on  estate  of,  5-391 
Infancy,    burden    of    proof     after 
showing  of  new  promise,  2-800 
Proof  of  under  plea  of,  non  est 
factum,  9-5 
Kidnaping  of,  see  Kidnaping 
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INFANTS,  cont'd. 
Knowledge  of  minority,  see  Knowl- 
edge. 
Minors,  see  Minors. 
Necessaries    for,    see    Parent    and 

Child, 
Objections  by,   failure  to  make,  9- 

125 
Paternity   of,   see   Bastardy.      See 

also  Paternity. 
Permitting    loitering    of    about    sa- 
loon premises,  7-717 
Effect   of   emancipation,   7-719 
Sufficiency  of  evidence    (see  In- 
toxicating Liquors),  7-772 
Presence  in  billiard  or  pool  room, 

see  Gaming. 
Presumption    as    to    payment    from 

lapse  of  time,  9-717 
Ratification    by,   see   Ratification. 
Release    from    enlistment    in    army, 

6-351,  352n 
Sale     of     intoxicating     liquor     to 
minor,   7-716 
Consent  of  parent,  7-728,  734 
Sufficiency  of  evidence,  7-773 
Support  of,  see  Parent  and  Child. 
INFERENCE,   see   Belief;    Circum- 
stantial   Evidence  ;     Presump- 
tions ;    Similar    Transactions  ; 
Spoliation;     Weight    and    Ef- 
fect    OF     Evidence.     See  "  also 
Conclusions ;  Habits;  Impression; 
Understanding. 
Admissibility  of,  2-261;    14-99 
Definition  of,  3-65 
Distinguished    from    presumption, 

3-65 
Prom    custom    or    habit,    see    Cus- 
toms   and    Usages.     See    also 
Habits. 
In  criminal  cases,  14-lOOn 
Of  fraud,  see  Circumstantial  Evi 

dence;  Fraud. 
Of  intent,  see  Intent. 
Privilege,   claim   of,   see   Presump- 
tions ;     Privileged    Communi- 
cations; Witnesses. 
Rules    governing,    3-66 
Sufficiency  as  proof,  14-98 
INFIDEL,    see    Atheist.      See    also 

Beligious  Belief, 
INFLUENCE,     see     Undue     Influ- 
ence.    See  also  Confidential  Be- 
lations. 
INFORMATION,    see     Knowledge  ; 
Mental  and   Physical   States. 
See  also  Advice  of  Attorney;  In- 
dictment. 
Compelling   witness   to   obtain^   11- 
109;   14-574 


INFORMATION,  cont'd. 

Of   accused   as   to   threats   by   de- 
ceased,  6-787 
Sources  of,   for  purpose  of  taking 
judicial    notice,    see    Judicial 
Notice. 
Statements  by  third  person    (see 
Mental    and    Physical 
States),  6-745 
Warnings,  6-761 
INFORMATION  AND  BELIEF,  see 
Denial;  Pleadings. 
Affidavits    on,    in    application    for 
examination    before    trial,    5- 
359 
As   knowledge   of  facts   admitted, 
1-381 
INFORMERS,    see    Detectives    and 

Informers. 
INFRINGEMENT,    see    Copyright  ; 
Patents  ;      Trade-Marks     and 
Trade  Names. 
INITIALS,    see    Abbreviations  ; 
Identity.     See  also  Names. 
Ownership    shown    by,    see    Marks; 
Marks  and  Brands. 
INJUNCTION  —  Co7isult  analysis  of 
this  article ,  7-284.     See  An- 
swers ;    Contempt.    See   also 
Pleadings. 
Affidavit    for,    effect    of    entitling 

before  suit  filed,  1-725 
Against  sale  of  liquors  as  a  nuis- 
ance,  7-719 
Commitment  for  contempt,  to  pre- 
vent,  3-509 
Depositions,  4-315n 
In    infringement    suit,    9-660;    12- 

640 
Nuisance,  to  restrain,  9-23 
Presumptions   against   future   ille- 
gal acts,  9-23 
Privileged  communications,  to  pre- 
vent  disclosure   of,    10-337 
Sworn   answer   as   evidence,   1-932 
Waste,    14-4 
INJURIES,  see  Expert  and  Opinion 
Evidence.     See  also   Death; 
Wounds. 
Appearance  of,  in  prosecution  for 

assault,    1-1012 
By  animals,  see  Animals. 
To  animals,  see  Animals. 
INJURIES    TO    PERSON  —  (7o«SM?t 
analysis    of    tnis    article,    7-370. 
See    Demonstrative    Evidence 
Expert  and  Opinion  Evidence 
Mental  and  Physical  States 
Mortality     Tables  ;     Physical 
Examination  ;    Railroads  ;    Res 
Gestae;  Similar  Transactions. 
See  also  Earning  Capacity. 
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INJURIES   TO   PERSON,   co7it'd. 

Appearance    of,    non-expert    testi- 
mony,   7-397;    8-587 

Capacity,     of    injured    person     to 
work,  see  Capacity. 
Earning  capacity,   13-598 

Declarations    as    to,    see    Declara- 
tions;, and  infra,  Kes   gestae. 

Effect   on  memory  and  mental  ca- 
pacity, 2-840;   14-186n 
Causing  loss  of,  14-197 

Exhibition   or   examination   of,   see 
Demonstrative  Evidence; 

Physical  Examination. 

Experiments    showing    nature    of, 
5-478 

Feigning,   character  of  plaintiff  to 
rebut  charge  of,  3-18«, 
Expert  testimony  as  to,  5-583 

Highways,     from    defects    in,    see 

HlGHVlTAYS. 

In  aamiralty,  1-274 
Malingering,    see    siqyra,    Feigning. 
Medical     expert's     testimony,     see 
Expert   and   Opinion    Evi- 
dence. 
Negligence,  see  Negligence. 
Photographs   of    (see   Photo- 
graphs), 9-774 
Profert  of  person;  see  Demonsta- 
tive  Evidence;  Physical  Ex- 
amination. 
Eailroads,    from   operation   or  con- 
struction of,  see  Railroads. 
Res  gestae,  see  Res  Gestae. 

Declarations    (see  Res   Gestae), 
11-351 
Of  injured  person,  as  to  cause 
of     injury     (see     Master 
and    Servant;    Res   Ges- 
tae), 11-331 
Succeeding      circumstances,      11- 
393?i 
Street  railroads,  from  operation  or 

construction    of,    12-120 
To  infants,  actions  by  parent,  9-292 

Negligence,  see  Negligence. 
Value,  of  services  of  injured  per- 
son, see  Value,   See  also  Serv- 
ices. 
Of  time  lost,  13-598 
View  by  jury,  see  View  by  Jury. 
INNKEEPERS,  see  Bailments. 
Presumption  of  negligence,  8-882 
Sales  of  liquor  by,  7-728 
INNOCENCE,   see  Presumptions. 
INQUISITION  OF  LUNACY,  as  evi- 
dence, of  insanity,  7-477;  8-483 
Of    testamentary   incapacity,    14- 
398 
Conclusiveness  of  record,  10-967 


INQUISITION  OF  LUNACY,  cont  'd. 
Petitioner    not    entitled   to   witness 
fees,  14-544n 
INQUISITORIAL    POWER,    see 

Grand  Jury. 
INSANE   DELUSION,  see  Insanity  ; 

"Wills. 
INSANITY  —  Consult     analysis     of 
this  article,  lAii.     See  Mental 
and    Physical    States;    Undue 
Influence  ;  Wills.     See  also 
Mental  Weakness. 
Abduction  of  insane  woman,  1-34 
As    defense    to    crime,    burden    of 
proof,  6-599 
Degree    of    proof,    2-792;    6-604; 
10-633 
As  defense  to  specific  performance, 

11-941 
As    defense    to    unlawful    sale    of 

mortgaged  chattel,  8-687 
As  excuse   for  refusal  to  allow  ex- 
amination before  trial,  5-344 
As   ground    for   admitting    declara- 
tions against  interest,  4-94 
As  ground   for  annulment   of  mar- 
riage, 8-482 
As  ground  for  use  of  former  testi- 
mony, 5-898 
Competency    of    insane    persons    as 
witnesses,  see  Witnesses. 
Determined  by  condition  at  time 
testimony  is  desired,  3-199 
Competency    of    witnesses    against 
representative    of    insane    per- 
son,   see    Transactions    avith 
Deceased  Persons. 
Credibility,  effect  on,  14-160 
Declarations  of  insane  person,  com- 
petency    (see    Declarations), 
3-245)1 
Delusions  (see  Wills),  14-270,  334= 
Deposition    of    insane    witness,    4- 

323)1 
Domicil  of  insane  persons,  4-850 
Effect  on  contractual  capacity,  see 

Capacity. 
Entries  in  regular  course,  of  person 

making,  5-266 
Expert    and    opinion    evidence,    in- 
sane impulse,  as  to,  7-568m 
Rationality  of  appearance,  5-674«. 
Sanity    of    insured,     opinion    of 

non-expert,   7-569 
Testator,  see  Wills. 
Guardianship    of    incompetent,    see 
Guardian  and  Ward. 
Dismissal  of  proceedings  for,  as 
evidence  of  testamentary  ca- 
pacity, 14-398 
Inquisition    as    evidence    (see 
Wills),  7-477;   8-483;   14-400 
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INSANITY,  cont'd. 

Inquisition  as  evidence,  cont'd. 

Conclusiveness   of   record,    10-967 
Investigation  by  grand  jury,  6-250?i 
Lucid  intervals,   14-279,   280 
Memory,  effect  on,  14-191 
Proceeding   before   lunacy   commis- 
sion, depositions,  4-315?i 
Rape  of  insane  woman,  see  Rape. 
Suicide  as  evidence  of,  7-554 
Testator    (see- Wills),  14-267,  444 

Hereditary,  14-359 
Testimony  as  to  as  privileged  com- 
munication, 10-123 
INSCRIPTIONS,      as      evidence     of 
family    history    (see   Pedigree), 
9-745;   11-206 
INSOLVENCY  —  Consult  analysis  of 
this   article,    7-481.      See    Bank- 
ruptcy.   See  also  Financial  Con- 
dition and  Status;  Stoppage  In 
Transitii. 
As  evidence  of  fraud  in  sale,  6-43; 
11-571 
Of  vendee  of  goods,  6-44 
Best  evidence  of,  adjudication,  10- 
815 
Record    evidence,    necessity    and 
admissibility,   6-301ri 
Continuance,     presumption     as     to 
(see  Presumptions),  9-914 
Retrospective,    operation   of    (see 
Presumptions),  9-91 7n 
Corporation,  declarations  of  oflRcers 
and  agents,  3-649 
No    presumption    of    dissolution 

from,  3-658 
To   defeat   eminent   domain   pro- 
ceedings, 5-167 
Declarations  by  insolvent,  12-589 
Deed   of   assignment   for  creditors, 

2-36n,  37 
Effect  on  presumption  of  payment, 

9-720 
False     pretenses,     evidence     of     in 
prosecution  for,  5-747,  751 
Solvency  of  accused,  5-753 
Falsity    of   representation    of    solv- 
ency,  record  evidence   unneces- 
sary, 6-69?! 
Grantor  in  alleged   fraudulent  con- 
veyances, 6-108 
How^  shown,  11-561 
Judgments    against    insolvent,    2-50 
Knowledge  of,  see  Knowledge. 

By  insolvent,  presumption,  Q-28n 
Lack  of  credit  with  particular  per- 
son, 5-751 
Mortgagor,    to    rebut    presumption 

of  payment,  8-760n 
New  promise  after  discharge,  8-959 


INSOLVENCY,  cont'd. 

Of    grantor,    burden    of    proof    on 
subsequent    attaching    creditor, 
6-116 
Opinions   as  to    (see   Conclusions), 
5-561« 
As    to    value    of    alleged    insolv- 
ent's assets,  6-301 
Partnership,     individual     indebted- 
ness, 5-751 
Personal  representative,  as  defense 

to  his  debt  to  estate,  5-433 
Presumptions,    see   supra,    Continu- 
ance ;   Corporation ;   Knowledge 
of. 
Principal,  as  excuse  for  failure  to 
notify  guarantor,  6-290 
As       ground       for       proceeding 

against   guarantor,   6-291 
In  action  against  guarantor,  how 
shown,    6-311 
Purchase  made  during,  concealment 
of  insolvency,  6-29 
Fraud  in,  6-27 
Reputation    as   to,    as   evidence    of 
improbability  of  loan,  5-423 
To      show      knowledge      of,      see 
Knowledge. 
Return  on  execution,  2-295n;   7-492 
Setting  aside  homestead,  6-528 
To   disprove  interest,  3-734n 
INSPECTION,     see     Certificates  ; 
Demonstrative  Evidence;   Doc- 
umentary     Evidence  ;       Hand- 
writing ;    Maps  ;    Photographs  ; 
Physical    Examination  ;    View 
BY  Jury. 
Age,   to   determine,    see   Age;    and 

infra.  By  jury. 
Animals,  see  Animals. 
Books   and   papers,   see  Production 
of  Documents ;  and  infra,  Cor- 
porate books. 
In  admiralty  proceeding  in  rem, 

1-231 
Privilege   against,   see   Wit- 
nesses.   See  also  Production 
of  Documents. 
Books   of   account,   effect   on    com- 
petency for  adversary,  2-683 
By  accused,  of  grand  jury  records, 

6-260 
By  adverse  party  of  injured  parts 

exhibited  to  jury,  5-480 
By  jury,  see  View  by  Jury. 
Bloodstains,  2-547 
Determination     of     question     by, 

4-297 
Exhibits,  5-468 
Identifying  marks,  4-292 
Instniments    claimed    to    be    al- 
tered, 1-777 
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INSPECTION,  cont'd. 
By  jury,   cont'd. 

Objects     introduced     as     demon- 
strative evidence,  4-294 
Place  of,  4-292 

Specimens  of  handwriting,  6-387 
To  determine  age,  1-736 
To    determine    capacity,    see    Ca- 
pacity. 
To   determine  paternity,  see  Pa- 
ternity. 
Use     of     magnifying    glass,    see 

Demonstrative   Evidence. 
Will,   see  infra,  "Will. 
Writing  used  to  refresh  memory, 
11-125 
By  purchaser,  custom  of  inspecting 

deed  before  payment,  13-866 
Certificate   of,   see  Inspectors;   Be- 

ports. 
Child,  in  bastardy  proceedings  (see 

Paternity),  2-2.54 
Competency  of  servant,  determining 

from  inspection,  8-539 
Corporate  books,  by  member,  3-617 
Deed,  see  supra,  By  purchaser. 
Depositions,  4-481,  483?i 

In  inferior   courts,  4-476 
Expert  testimony  based  upon,  5-607 
-      Injuries,    see   Physical    Examina- 
tion;   and    supra.   By    adverse 
party;  and  infra,  Person. 
Interrogatories    in    libel,    right    to 

call  for  in,  1-249 
Machinery,  see  Uachinery. 
Mines,  see  Mines  and  Minerals. 
Note  sued  on,  compelling,  2-540/1 
Partnership  books,  by  partner,  com- 
pelling, 9-570 
Person,    see    Demonstrative    Evi- 
dence ;     Physical     Examina- 
tion. 
Of  accused,  as  violation  of  privi- 
lege, see  Witnesses. 
Writ  de  ventre  inspiciendo,  9-791 
Privilege   against,   see   Witnesses. 
See  also   Production  of  Docu- 
ments; State  Papers. 
Records  required  as  police  regu- 
lation, 14-657 
Records,  4-806 

Of  private  documents,  4-808 
Privilege  against,  see  supra,  Priv- 
ilege against. 
Records    of,    as    entries   in    regular 

course   (see  Reports),  5-273 
Will,   by   jury,    on    issue   of   testa- 
mentary capacity,  14-306 
To  prove  execution,  14-429 
Writings,    for    purpose    of    cross- 
examination,  3-910 


INSPECTION,  cont'd. 

Writing  used  to  refresh  recollection, 
11-120,  125,  152 
INSPECTORS,  see  Reports. 

Certificate,  of  analysis  by,  see  Cer- 
tificates. 
Of  inspection,  as  evidence,  2-964/1 
INSTRUCTIONS,  by  master  to  serv- 
ant, 8-540 
In  actions  by  third  persons,  8-548 
To  jury,  see  Trial. 
To  witnesses,  cautioning  as  to  priv- 
ilege against  self-incrimination, 
14-663 
Placed  under  the  rule,  14-589 
INSTRUMENTS,    see   Written    In- 
struments. 
Alteration   of,   see   Alteration   op 

Instruments. 
Illustration  of  use,  5-482 
Of  crime,  see  Demonstrative  Evi- 
dence; Exhibits. 
Signature  to,  see  Signatures. 
INSUFFICIENCY,  see  Weight  and 

Effect  of  Evidence. 
INSURANCE  —  Consult    analysis    of 
this   article,   7-496.      See    Admir- 
alty; Beneficial  Associations; 
Expert  and  Opinion  Evidence. 
See  also  Fires. 
Account  books  of  insured,  2-658 
Admissions,   see  Admissions. 

Of  insured  and  beneficiary,  1-572 
Of    oflBcers   and    agents    of    com- 
pany, 3-639 
Alterations  in  policy,  materiality  of, 

1-788 
Annuity  tables,  13-509 
Application,  declarations  by  insured 
in   contradiction   of,   l-573/i 
Statements    as    to    age    presump- 
tively correct,  1-732 
Arson  as  defense,  degree  of  proof, 

2-788,  790?i 
Assent  to  terms  of  policy,  presump- 
tion, 2-12 
Best  and  secondary  evidence  of  ex- 
istence   of    policy,    admissions, 
1-601«,  603/1 
By  master  against  accident,  bearing 

on  negligence,  8-543 
Character     of     insured     to      rebut 

charge  of  fraud,  3-5 
Coroner's    inquest    as    evidence    of 

cause  of  death,  3-573 
Custom  of  receiving  overdue  premi- 
ums, 13-1031n 
Experts  on  (see  Expert  and  Opin- 
ion Evidence),  5-539 
Fraud  of  insured,  see  Fraud, 
Burden  of  proof,  6-8n 
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INSURANCE,  cont'd. 
Fraud  of  insured,  cont  'd. 
Other  similar  frauds,  6-34n 
Ovorvaluatiou  as   evidence,   6-48h 
Insanity     of     insured,     burden     of 
proving  (see  Insanity),  7-459 
Judicial   notice,    as   to   increase   of 
risk,    7-932 
As  to  meaning  of  terms  in  policy, 

7-898/! 
As  to  value,  13-425 
Marine,  ambiguity  in  policy,  parol 
evidence  explaining,  1-318 
Expert     and     opinion     evidence, 

1-329 
Forfeiture,     sentence     of     prize 

court  a's  evidence,  1-303 
Parol    evidence    to    vary    policy, 

1-315 
Record  of  condemnation,  1-311 
Motive  for  homicide,  6-725 
Notices,     presumption     of     receipt 
from    mailing    (see  Mails   and 
Mailing,  9-S99n 
Parol  evidence,  see  Parol  Evidence. 

Identifying  property,  9-395?i 
Policy,    meaning    of    terms,    usage, 
1-844 
Proof,  see  infra,  Variance. 
Secondary  evidence  of,  see  supra, 
Best  and  secondary  evidence. 
Value,  see  infra,  Value. 
Privileged   communications,   in 
proofs  of  death,   10-103 
Eeport    by    examining   physician, 

10-358 
Waiver  by  beneficiary,  10-141 
Proofs  of  death  as,  10-142, 151 
Register   of   solicitor  as   entries  in 

regular  course,  5-274 
Res  gestae  declarations,  of  insured, 
ll-297ft,  306w,  329?^,  330?i 
Of  third  person,   ll-337n 
Value,  of  insured  property,   13-457 
Inventories  as  evidence,  13-516 
Policy  as  evidence,  13-520 
Policy.  13-526 
Opinion,   13-550 
Variance  in  proof  of  policy,  13-697 
INTELLIGENCE,  see  Capacity;  In- 
fants;   Insanity;   Mental  and 
Physical  States  ;  Undue  Influ- 
ence;  Wills;   Witnesses.     See 
also  Children. 
As  affecting  competency  to  testify, 
see   Competency  ;    Witnesses. 
Of  testator,  as  evidence  of  capacity, 

14-288 
Opinion  as  to,  2-839 


INTEMPERANCE,  see  Intoxication. 
See  also  Drunl-cnness;  Habits. 
Conclusions  as  to,  7-528 
Habits  of,  how  shown,  see  Hahits. 
Reputation    as    evidence    of    intem- 
perance, 8-582 
INTENT  —  Consult   analysis   of   this 
article,  7-580.   See  Malice;  Men- 
tal AND  Physical  States.    See 
also  Direct  Testimony;  Premedi- 
tation; Purpose;   Wilfulness. 
Accessory,  1-77,  83 
Accomplice,  1-112 

Action    under    civil    damage    acts, 
lack   of   intent    as   defense  to, 
7-711 
Adulteration,  as  element  of,  1-618, 

621 
Advancement,  4-585 
Circumstantial  evidence,  4-616 
Parol  evidence,  4-603 
Advice  as  evidence  of,  see  Mental 
AND    Physical    States.      See 
also   Advice   of  Attorney;  In- 
formation. 
Aider  or  abettor,  1-90 
Alteration   of  instruments,   materi- 
ality, 1-784 
Arson,  in  prosecution  for,  1-982 
As  evidence  of  completed  act,  4-169 

Of  departure,  4-517 
Assault,  civil  action  for,  1-995 
Assignment,    acts    and    declarations 

at  time  of  making,  2-49 
Bribery  prosecution,  2-765 
Character  of  accused  to  rebut  crim- 
inal intent,  3-7 
Circumstantial  evidence,  3-126 
Circumstances    inconsistent    with, 

1-47 
Larceny,  8-127 

Possession  of  instruments  to  exe- 
cute purpose,  burglar's  tools, 
2-819?i 
Homicide,  see  Homicide. 
Surrounding  circumstances,  5-744 
Conclusions,  see  Direct  Evidence; 
Expert  and  Opinion  Evidence. 
See  also  Conclusions. 
Of  dying  declarant,  4-999?i 
Of  witness,  from  conduct,  5-675 
Contempt     proceedings,     see     Con- 
tempt. 
How  shown,  3-455 
Lack  of,  3-462 
Continuance,    presumption    of,    see 

Presumptions. 
Contract,    of    parties    to,    acts    and 
declarations,  6-176 
Vendor  and   purchaser,    13-845 
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INTENT,  cont'd. 
Contract,  cont'd. 

Ignorance  or  error  as  negativing, 
5-720 
Criminal   intent,   see  titles   dealing 
with  particular  crimes. 
Obstructing  highway,  act  as  evi- 
dence, 6-474 
Information  on  which  defend- 
ant acted,  6-474 
Declarations,     see     Declarations  ; 
Mental  and  Physical  States. 
Accompanying    act,    see    Mental 
and  Physical  States. 
Delivery     of     possession     (see 
Gifts;    Res   Gestae), 
9-303,  305 
Departure,  abortion,  1-64 
Accused  in  homicide,  6-739 
Attached  debtor,  2-77 
Of  spouse,  4-76571 
Ees  gestae,  5-318 
As   evidence    of   making   of   con- 
tract, 2-740 
As  verbal  acts,  11-378 
By  deceased  in  homicide  case,  6- 

761 
By  testator,  14-322 
By  third  persons,  acted  on  by  ac- 
cused,  6-646,   666 
Showing  intent,  ll-395?i 

To    commit    suicide,    6-747; 
7-566 
Of  pauper  as  to  settlement,  9-684 
Of  vendor,  fraudulent  sale,  1-529 
Previous  and  subsequent,  6-26 
Self-serving,  2-77;  6-739 

In  letters,  14-716 
To  abandon  or  return,  6-543 
To   claim  adversely,   1-659 
Deed,  conversion  into  mortgage  by, 
8-691 
Delivery  of,  acts  and  declarations, 
4-169 
Degree  of  proof  in  burglary,  2-818 
Direct  testimony,  see  Direct  Evi- 
dence. 
Of  pauper,  9-692 
Undisclosed  meaning  in  defama- 
tory charge,   8-236 
When  actual  intent  is  immaterial, 
6-131,  132 
Embezzlement,  5-142 
Eminent     domain,     of     condemning 

company,  5-216 
Extortion,  5-720 
False  personation,  5-740 
False  pretenses,   5-743 
Fixtures,    5-757 
Forfeiture  cases,  5-839,  846 
Forgery,  5-852 


INTENT,  cont'd. 

Fraudulent  intent,  see  Fraud; 
Fraudulent  Conveyances ; 
False  Pretenses  ;  Similar 
Transactions. 
By  fraudulent  conveyance,  6-105 
Financial   condition   of   debtor, 

2-93 
Grantor's  declarations,  1-521 
Of  assignor,  declarations,  1-535 
Presumption  of,  5-841 
Homestead,    acts   and    declarations, 
6-524 
To    abandon,    advice    of    counsel, 
6-550 
Inference  from  act,  see  infra,  Pre- 
sumption. 
Intoxicating    liquors,     in    sale     of, 
7-745 
Advice  or  opinions  of  others  to 
one  accused  of  illegal  sale, 
7-746 
Intoxication,  effect   of,  see  Intox- 
ication. 
Negativing,   1-1018 
Knowledge  of,  see  Knowledge. 
Larceny,  see  Larceny. 
Libel  and  slander,  8-194 
Mayhem,  conduct  and  declarations, 

8-554 
Nature  of  act,  6-625 
Officer  charged  with  homicide  dur- 
ing attempted  arrest,  6-735 
Opinion    as    to    (see    Expert    and 
Opinion     Evidence  ;     Mental 
AND    Physical    States.      See 
also  Conclusions) ,  5-703 
In  alleged  fraudulent  conveyance, 
6-129 
Other    similar    acts,    see    Similar 

Transactions. 
Parol  evidence,  9-370 

Where     writing     unambiguous, 
9-329 
Penalty,  in  action  for,  9-751 
Perjury,   9-767 

Preparations,    see    Circumstantial 
Evidence;  Homicide. 
Abduction,   1-40 
False    pretenses,    5-746 
Presumption,    from    act,    1-35;    6- 
583;  7-745 
In   mayhem,   8-553 
On  prosecution   for   malicious 

mischief,    8-384 
Specific  intent,  see  infra,  Spe- 
cific intent. 
To  kill,  6-580 
From  means  used,  l-54n 
Weapon,   1-1006 

Deadly  weapon,  6-581 
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INTENT,  cont'd. 
Presumption,  cont'd. 

Prom  natural   tendency  of   act, 
4-732 
That    natural    result    was    in- 
tended,  1-1006 
From    wrongful    act,    embezzle- 
ment, 5-144 
Presumption  from,  of  fraud,  6-8 
Previously    expressed,    as    affecting 
evidence  of  commission  of  act, 
14-137n 
Previous  state  of  mind,  6-241 
Principal   in   crime,    1-73 
Keformation,    in    action   for,    how 

shown,    ll-i»0 
Eeputation    as    to    boundaries    as 
evidence   of  intent   of  parties 
to  conveyance,  2-730 
Sale    or     removal     of     mortgaged 

chattel,  8-685 
Specific   intent,   burglary,    2-814 
Direct    and    circumstantial    evi- 
dence, 2-820 
Intoxication,  to  negative,  see  In- 
toxication. 
Mental    weakness    to    negative, 

8-129 
Necessity    of    direct    testimony, 

6-654 
Presumption  from  act,  6-582 
To    abduct,    1-36 
Testamentary,  see  Wills. 
Threats    as    evidence    of,    assault 
and  battery,   1-996,   1009 
Homicide,  see  Homicide.  See  also 
Threats. 
To    abandon,    circumstantial    evi- 
dence,   6-542 
Ignorance   of  rights,   effect    (see 

Abandonment),  1-7 
Water   rights,   14-55 
To   abduct,   1-35 
To   become    citizen,   11-216,   217 
To     claim     adversely,     shown     by 
acts,  1-658,  659 
Declarations,   1-659 
To  commit  abortion,  1-54 
To  commit  suicide,  6-747 
To    dedicate,   4-110 
To  deliver  (see  Delivery),  4-247 

Deed,  4-168 
To  disturb  public  assembly,  4-732 
To    kill,    see    Homicide.     See    also 
Assault;   and   supra,   Presump- 
tion. 
To  make  gift,  see  Gifts. 
To   reclaim,   1-6 

To  sell,  no  presumption  from  pos- 
session,   l-619n 
Treason,   as  element  of,   13-2 
How  proved,  13-3 


INTENT,  cont'd. 

Trespasser,  13-29,  31 
Uncontradicted    testimony    as    to, 

14-130 
Voter,  parol  evidence,  5-63 
Wills,  to  execute,  14-428 

Varying  express,  14-499,  506 
INTERCOURSE,    see    Sexual    Inter- 
course. 
INTEREST  —  Consult     analysis     of 
this   article,    7-643.     See   Usury. 
See  also  Privies. 
Admissions  by  interested  persons, 

against  parties,  1-510 
As  disqualification  of  commission- 
er  to   take    deposition.   4-373 
Declarations,  against,  see  Declara- 
tions. 
Matters   of   public   and   general 
interest,   4-77 
Entries  in  regular  course,  of  per- 
son making,  5-263 
Of  co-parties,  as  affecting  admis- 
sions by  them,   1-505 
Of  witness,  see  Credibility;   Par- 
ties and  Persons  Interested 
AS  Witnesses;   Transactions 
With    Deceased     Persons  ; 
Witnesses. 
On  money,  as  measure  of  damages 
in  action  of  reple^in,  11-242 
Effect  of  tender,  see  Tender. 
Judicial    notice    of    current    rate 

of,  7-934W 
On   funds   in   hands   of   trustee, 
5-443 
Assets    of   ward's    estate,   ex- 
cusing  failure    to    secure, 
6-332 
Receipt    by    guardian,    pre- 
sumption,   6-309 
On  notes,   2-447 
Presumption   as   to    foreign    law, 

5-817,   820?i 
Usury,  see  Usury. 
INTERFERENCE,  see  Patents. 
INTERLINEATIONS,    see    Altera- 
tion OF  Instruments. 
In  wills,  14-458/1 
INTERNAL    REVENUE,    see    For- 
feitures;  Stamp  Acts. 
Records    of    collector,    see    Intoxi- 
cating Liquors  ;  Records. 
See   also   Production   of  Docu- 
ments. 
INTERNATIONAL  LAW,   judicial 

notice  of,  7-960 
INTERPRETATION,  see  Ambiguity; 
Contracts  ;  Parol  Evidence  ; 
Weight  and  Effect  of  Evi- 
dence. See  also  Construction; 
Language;    Words    and    Phrases. 
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INTERPRETER  —  Consult     analysis 
of  this  article,  7-650 
Administration    of    oaths    by,    14 

608 
Admissions    through,    1-604 
As  agent,  statements  by  as  admis- 
sions, l-o62n 
Before  grand  jury,  6-248 
Competency  as  witness,  3-238 
Dying  declarations,  to  take  down, 

4-982 
For  deaf  mute,  3-202 
Former   testimony   given   through, 
how  proved,  5-948;  7-134 
Necessity  of  calling,  5-324/1,  326 
For  taking  deposition,  4-426 
In    patent    proceedings,    9-611 
Necessity  of  using  as  ground  for 
disqualifying    infant    witness 
7-277 
Number  of,  3-202n 
Weight       of       testimony       given 
through,   14-119 
INTEKROGATOKIES,     see     Deposi- 
tions; Discovery;  Examination 
OF  Parties  Before  Trial;  Ref- 
erences.    See  also  Questions. 
Answers   to   as   admissions,   1-489 
As  violation  of  privilege,  14-646?i 
Demurrer  to,  10-329 
In  bill,  answers  as  evidence,  1-906 
Of   discovery,    answers    to,    ex- 
planations, 4-719 
In    examination    before    trial,    an- 
swers to,  5-364 
In    examination    in    prize    causes, 

1-236 
Libel,  appended  to,  1-249 
INTERSTATE  COMITERCE,  see  Re- 
straint OF  Trade. 
Sales    of   liquor,   burden    of   proof, 
7-728/1 
INTERSTATE    COMMERCE    COM- 
MISSION,   reports     and     decis- 
ions of,  10-1007 
Schedule   of   rates   filed   with,   best 

evidence,   lO-809/i 
Witnesses,    compelling    attendance, 
2-123 
INTERVENTION,  answers  by  other 
parties    to    interrogatories,    use 
against   intervener,   5-376 
By  claimant  of  attached  property, 

see  Attachment. 
Burden  of  proof  on,  2-794« 
Effect    on   right    to    cross-examine 

by  leading  questions,  3-815 
Use  of  depositions  already  taken, 
4-498    499 
INTER  A^VOS,  see  Gifts. 


INTESTACY,  see  Descent  and  Dis- 
tribution;   Executors   and   Ad- 
ministrators; Wills.     See  also 
Heirship. 
Presumption  against,  14-479 
INTIMIDATION,  see  Duress;  Hus- 
band AND  Wife;  Rape. 
INTOXICANTS,  abduction    by    use 
of,  1-34 
Habitual   use   of,   effect   on   credi- 
bilitv,   3-756 
INTOXICATING     LIQUORS  —  Con- 
sult analysis  of  this  article,  7-665 
Agency   to   sell,   sufficiency  of   evi- 
dence of,  3-94?i 
Burden  of  proof,  license,  2-805 
Sale   within  exceptions,  2-805 
Circumstantial   evidence,   sufficiency 

to  prove   sale,   3-100 
Forfeiture   of,   see   Forfeitures. 
Judicial  notice,   7-899 

That  liquor  is  sold  in  saloons  to 
be  drunk  as  beverage,  7-935n 
Local     option,     local     adoption    of 
general  law,  see  Judicial  No- 
tice. 
Privilege  of  witnesses,  14-652 
Records  of  internal  revenue  collect- 
or, see  Records. 
Revoking  license  to  sell,  previous 

indictments,  5-847 
Selling   to   minors,   presumption    of 

intent,    7-590n,   591/! 
Tasting  and  smelling  by  jury,  4- 

295 
Variance,  offenses  relating  to    (see 

Variance),  13-730 
Venue    of    prosecution    for    selling, 
13-935/i,   936 
INTOXICATION  —  Consult    analysis 
of  this  article,  7-777.     See  Men- 
tal AND  Physical  States.     See 
also.   Drtinkenness ;    Habits;    In- 
temperance. 
Assault,    evidence    of    on    prosecu- 
tion for,  1-108 
Bribery,  as  defense  to,  2-768 
Causing  death,  action  for,  see  In- 
toxicating Liquors. 
Conclusions  as  to,  7-701,  777 
Confession  made  during,  3-321rt 

Weight  of,  3-355 
Defense  to  crime,  degree  of  proof, 
6-606 
Forgery,  5-862 
Homicide,    burden    of    proof,    6- 

600 
Treason,    13-11 
Earning  capacity,  effect  on,  2-845 
Expert  and  opinion  evidence,  2-768n; 
5-584;    6-651;    7-569n,   701 
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INTOXICATION,  cont'd. 

Expert  and  opinion  evidence,  cont  'd. 

Non-expert,   8-585 
Homicide,   accused,   6-649 

Deceased,    on    issue    of    self-de- 
fense, 6-756 
Mitigation  of  penalty,  6-799 
How   proved,   7-701 

Habits    of,    to    prove    condition 

at  particular  time,  11-779 
Opinions,  see  supra,   Expert  and 

opinion  evidence. 
Particular    instances    of    drink- 
ing, 8-547  _    • 
Previous     or     subsequent     condi- 
tion,  7-764 
Insanity,   as   evidence   of,   7-451 
Intent,  effect  on,  7-609 
Burglary,    2-819n 
Larceny,    8-129 
Specific  intent,  6-649 
Knowledge  of,  see  Knowledge. 
Malice,  to  negative,  8-379 
Libel  or  slander,   8-202 
Memory,  effect  on,  14-191,  193 
Negligence,   on   question   of,   8-946 
Observation,  effect  on  accuracy  of, 

14-179 
Of    dying    declarant,    declarations 

to   negative,   4-1005 
Of  servant,  as  justification  for  dis- 
charge, 8-513,  547 
Of  testator,  effect  on  capacity,  14- 

331 
Of  witness,  effect  on  competency, 
3-200 
Effect  on  right  to  fees,   14-543?i 
Physician,  as  evidence  of  malprac- 
tice, 9-843 
Positive  and  negative  evidence  as 

to,  9-868 
Presumptions,  continuance  of  hab- 
its of,  9-915 
Eesults  of  intended,  7-588 
Kes  gestae,  as  part  of,  11-392 
Undue    influence   through,    13-223 
INVENTION,  see  Patents. 
INVENTOKY,  see  Descent  and  Dis- 
TEIBUTION,     See    also    Appraise- 
ment. 
As    evidence,    against    third    per- 
sons, 10-772 
Of  value,  13-515 

Stock  of  goods,  7-564 
Assignee  for  benefit  of  creditors, 

2-36 
Debtor's  property  furnished  levy- 
ing officer,  6-559 
Extract  from,  10-789nn 
Failure  to  file  as  evidence  of  as- 
sets,  5-417 
Guardians    against    surety,    10-59 


INVENTORY,   cont'd. 

Insolvency     proceedings,     as     evi- 
dence of  insolvency,  7-493 
Of  assets,  5-443 

Of  estate,  as   evidence,  in   action 
on  bond   of   personal   repre- 
sentative, 5-457 
Of  its  insolvency,   7-493 
Omissions  from   as   admissions,    1- 

362 
To   show  decedent's    earning    ca- 
pacity, 13-607 
INVOICE,  as  evidence  of  value,  13- 

516 
I.  O.  U.,  see  Bills  and  Notes. 
IREELEVANCY,     see     Relevancy  ; 
Striking  Out  and  Withdrawal 
OF  Evidence. 
Objections  for,  see  Objections. 
Failure  to  object  for,  considera- 
tion   of    evidence,    9-114 
"Waiver  of  right  to  object  to  by 
resort    to    similar    evidence, 
3-186 
IRRIGATION,  see  Waters  and 
Watercourses. 
Codes,  14-52 

Expert  testimony  as  to,  5-567 
ISSUES,  see  Judgments. 

Identity   of   as   prerequisite  to   use 
of  former  testimony  (see  Iden- 
tity), 5-916 
Matters   adjudicated,  see  Judg- 
ments; Parol  Evidence. 
Parol  evidence  as  to,  10-975 
Sufficiency   of   denial  to   raise,   see 
Denial. 
JAIL,  see  Escape. 
JEOPARDY,  see  Former  .Ieopardy. 
JEST,  will  executed  in,  14-257 
JETTISON,   see   Admiralty;    Ships 
AND  Shipping. 
As  evidence  of  abandonment,   1-6 
JEWELRY,  expert  testimony  as  to, 

5-567 
JOINT  DEBTORS,  judgment  against 
one    as   bar    to     action     against 
others,   7-794,   818 
Presumption   from    joint    borrow- 
ing,  8-618 
JOINT  INTEREST,  see  Privies. 
JOINT   OBLIGATION,   presumption 

as  to,   10-51 
JOINT  OBLIGORS,  release  of,  effect, 
see  Release. 
Covenant  not  to  sue,  effect,  ll-163J^ 
JOINT  TENANTS,  see  Cotenants. 
JOINT     TORTFEASORS,     judgment 
against  as  bar  to  action  against 
others,    7-819 
JOINTURE,  as  bar  to   dower,  4-872 
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JOUENALS    OF    CITY    COUNCIL, 

judicial  notice,  7-992 
JOURNALS  OF  LEGISLATUEE,  see 
Judicial  Notice;  Statutes. 
Admissibility     to     invalidate     en- 
rolled act,  3-286 
Judicial  notice  of,  7-991 
Parol    evidence    affecting,    3-287; 

10-992 
Transcript  from,  10-718n 
JUDGES,    see    Officers;    Records; 
Witnesses.     See  also  Courts. 
Authority  to   take   depositions,  4- 

370 
Competency  as  witnesses,  3-215 
Examination   of    witnesses   by,    see 
Examination  of  Witnesses. 
Cross-examination     of     accused 
by,  3-809 
Prejudice,    change    of    venue    for, 

13-942 
Private  knowledge  of,  see  Judicial 

Notice  ;   Knowledge. 
Privilege  of,  see  Witnesses. 
View  by,  see  View  by  Jury. 
JUDGE'S   MINUTES,   see  Records. 

See  also  Minutes. 
JUDGMENT,   mistakes   of,   by   arbi- 
trators,   1-976 
Of     architect,     conclusiveness,     see 
Building    and    Building     Con- 
tracts. 
JUDGMENTS  —  Consult   analysis  of 
this  article,  7-781.     See  Conclu- 
sive   Evidence;    Former    Jeop- 
ardy;  Sequestration.     See  also 
Default;   Nul    Tiel   Becord;   Re- 
citals. 
Abstracts  of,  see  Justice  Court. 
Action    against    debtor    upon,    see 

Debt. 
Against  executor  or  administrator, 

force  and  effect,  5-452 
Against      principal,      as      evidence 
against  guarantor,   6-300 
As  evidence  against  surety,  10-64 
Guardian,    6-339 
Against  surety,  as  evidence  against 
principal,  10-71 
Against  co-surety,  10-71 
Annulment    of    decree    of    divorce, 

proof  necessary,  4-788 
As  merger  of  account  stated,  1-181 
As  reputation  as  to  ancient  boun- 
daries, 2-729 
Assignment  of,  entry  in  record,  10- 
762 
Parol,    2-17 
Bankruptcy,    adjudication    ai    •vi- 
denee,  2-211 


JUDGMENTS,  cont'd. 
Best  evidence,  10-822 

Docket  entries  and  minutes,  10- 

777 
Of  payment  of,  see  Payment. 
Oral  evidence  of,  admitted  with- 
out objection,  9-120 
Boundaries,  as  evidence  of,  2-696 
Collateral    attack     on,    judgments 
of  taxing  officers,   12-282 
Presumptions  on  (see  infra,  Con- 
clusiveness),   9-927 
Probate  decree,  14-494 
Conclusiveness,  see  Conclusive  Evi- 
dence. 
As  to  nuisance,  9-23 
Certificate  of  bankruptcy,  2-235 
Courts   of   admiralty,    1-303 
Foreign  judgments,  1-303;  3-282 

Of   sister   state,   3-283 
Highway,  record  of  proceedings 

establishing,   6-467 
In  escheat,  5-292 
Inquisition   of  lunacy,  7-477 
In  tax  suit,  12-314,  330 
Judgment  in  rem,   1-304 
Judgment    rendering    witness    in- 
famous, on  collateral  attack, 
3-207«, 
Naturalization,   3-153 
On   habeas    corpus,   6-348 
Order  of  sale  in  probate  court, 

5-403 
Parol    evidence    explaining,    10- 

943 
Probate   decree,   14-495 
Confession  of,  as  admission,  1-501 
By  principal,  against  surety,  1- 

589 
Default  as,  1-491 
Covenant,    as    evidence    in    action 

on,   4-237 
Default,  judgment  authorized  by, 

1-499 
Distinguished  from  sentence,  3-205 
Docket  entries  and  minutes  as  evi- 
dence of,  10-777 
Former     adjudication,     best     evi- 
dence, 10-823 
Of  grounds  of  recovery,  10-819 
Burden    of    proving    plea    of,    1- 

136n 
Former     condemnation     proceed- 
ings, 5-187 
In  admiralty,  1-310 
Judgment   in   injunction   suit,   in 

action  on  bond,  7-365 
Matters  adjudicated,  bill  of  par- 
ticulars, 2-422 
Necessity  of  pleading,  13-791 
Of  trad«-mark  rights,  12-685 
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JUDGMENTS,  cont'd. 

Former  adjudication,  cont'd. 

Parol  evidence  as  to  issues    (see 

Parol  Evidence),  10-975 
Record    of    maintenance    suit    in 
action  for  divorce,  4-769 
General  denial,  e\4dence  admissible 

under,   13-784 
Heirship,  as  evidence  of,  4-577 
Impeachment,   use   for,   civil,   7-204 

Criminal,  7-205 
In  ci\'il  action,  as  evidence  in  crim- 
inal prosecution,  larceny,  8-137_ 
In    criminal    case,    as    evidence    in 
civil  action,  acquittal  of  sim- 
ilar act,  6-39 
Conviction   of   defamatory- 
charge  to  show  truth,  8-229 
For  penalty,  9-751 
Libel,  8-306 
Indebtedness  sho\^Ti  by,  in  action  to 
set    aside    fraudulent    convey- 
ance, 6-86 
In  favor  of  injured  child,  against 
parent  suing  for  lost  services, 
9-296 
Injunction    suit,    as    evidence    in, 

7-361 
In    other    actions,    as    evidence    of 
cause  of  loss  of  insured  prop- 
erty, 7-557n 
As  evidence  of  debt,  6-86,  142 
As  evidence  of  falsity  of  repre- 
sentation, 6-68 
Between  third  persons,  to  show 
highway,  6-465 
Insurable  interest,  as  evidence   of, 

7-501n 
Justice  of  peace,  see  Justice  Court. 
Land  department,  decisions  of,  10- 

382 
Lease,    as   evidence,   8-40 
Necessity  of,  to  constitute  infamy, 
3-205 
To  remove  incompetency  of  co- 
defendant,   3-213 
Of  conviction  of  principal,  against 
accessory,   how  shown,   1-75 
Necessity   on   trial   of   aider   or 
abettor,   1-91 
Offer  to  confess,  as  offer  of  com- 
promise, l-597n 
Effect,  1-500 
Of    sister    state,     full    faith     and 
credit,  judicial  notice  of  laws 
determining,    7-956 
Ees   adjudicata,   see  swpra,   Con- 
clusiveness. 
Of  third  person  appointed  by  con- 
tract,    see     Arbitration     and 
Award;  Conclusive  Evidence. 


JUDGMENTS,  cont'd. 

Parol  evidence  affecting,  869  PAROL 

Evidence  ;  Records. 
Payment,  see  Payment. 

Presumption  from  lapse  of  time, 

9-711 
Rebuttal  of,  9-717 
Presumptions  as  to,  see  Presump- 
tions.   See  also  Jurisdiction. 
As    to    service    of    process,    see 

Service. 
Of     identity     from     identity     of 
name    (see  Identity),  6-917 
On     collateral     attack,     default 

judgment,    1-499 
Probate   court,   5-452 
Production    of    whole    record,    ne- 
cessity,  4-835;    10-790 
Recitals     in,     see     Presumptions. 

See  also  Becitals. 
Record  of,  see  Records. 
Res  judicata,  see  supra,  Conclusive- 
ness;   Former  adjudication. 
Satisfaction  of,  see  supra,  Payment. 
Entry  in  record,  10-762 

As  best   evidence,   10-823 
Parol  evidence,   10-971 
Scire   facias   to   revive,   11-649 
Sentence,  see  Sentence. 
Settlement,   as   evidence   of,   3-250 
Stipulations  as  to,  12-96 
Title,  as  evidence  of,  12-560 
Value,    13-530 

Presumption,    13-426 
Variance,    13-700 
JUDICIAL   ADMISSIONS,   see   Ad- 
missions.   See  also   Weight   and 
Sufficiency. 
JUDICIAL      CONFESSIONS,      see 

Confessions. 
JUDICIAL      NOTICE  —  Considt 
analysis    of    tJiis    article,    7-869. 
See  Knowledge. 
Abbreviations  (see  Abbreviations), 
1-24 
In    assessment   record,    meaning 

of,  12-304 
In  criminal  proceedings,  less  lib- 
erality,   1-26 
Acts   of  Congress,   10-368 
Admiralty,  in   courts  of,   1-295 
Age,  of  attorney  at  law,   1-732 
Almanac,  1-768 

Attorneys   of  the  court,  2-136 
Bailments,  as  to  what  is  ordinary 

care    in,    2-198 
Books  as  standard  authorities,  2- 

583 
Business    and    economic    conditions 

following  Civil  War,  6-309n- 
By  federal  courts,  12-32 
Of  atate  laws,  5-811 
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JUDICIAL  NOTICE,  cont'd. 
Bv  federal  courts,  cont'd. 

Public  policy  of  states,  see  infra, 
Public  policy. 
By   jury,   of    clanger   of   fire   from 
passing  locomotive,  5-231 
Private    knowledge,    use    of,    see 
Juror. 
Carrying   capacity,   2-850 
Chinese,  character  of  testimony  in 
certain    class    of    cases.    7-885 
Cities,  incorporation  of  and  right 
to  exercise  power  of  eminent 
domain,  5-166 
Common    knowledge    distinguished 
from  court's  own  knowledge, 
9-624 
Construction   of   wall,   method    of, 

effect   on   strength,    1-214 
Contempt    proceedings,    3-442,   452 
Corporations,  acts  of  directors,  3- 
636 
Authority  and  duties  of  oflS.cers 

and    employes,   7-939 
By-laws  of,  3-636 
Charter,  12-4071 

Acceptance  of,   12-115 
Kailroad,  12-34n 
Street  railroad,  12-115 
Citizenship  of  corporators,  3-586 
Existence  of,  3-584 

Termination  of  existence,  12 
115 
Name   of,  3-585,  586 
Officers    of    public    corporations, 

3-625 
Powers   of,   3-631 
Seals   of,   7-983;    11-660 
That    special   acts    of   incorpora- 
tion   are    hurriedly    disposed 
of,  7-919W 
Custodian  of  record,  10-888 
Customs  and  usages   (see  Customs 
AND  Usages),  3-949 
Of   banks,   8-9?i 
Demurrer,    on   hearing    of,     7-883, 

903 
Dictionaries,   2-584 
Distances,    (see  infra,  Location   of 
places),  4-320;   4-462n;    7-916; 
11-834 
Election,   result    of,   5-46 
Facts   of   common   knowledge,    as- 
suming  in   hypothetical    ques- 
tion,  5-622 
Failure  to  support  wall   excavated 

under,  etteet,   1-213 
Gambling    in    stock    on    stock    ex- 
changes, 6-175?i 
Gestation,  period  of,  2-253n ;  7-894?i 
Identity  of  names,  see  Names. 


JUDICIAL  NOTICE,  cont'd. 

Increase  of  fire  risk  from  vacancy 
of    building    or    proximity    of 
other   buildings,   7-539 
Interior,  department  of,  rules  and 

regulation   of,   12-516 
International  law,  1-275 
Intoxicating  liquors,   7-675 
Judicial  records,  10-801 
Land   department,   regulations   of, 
10-368;   12-516 
In    proceedings    before,    10-445 
Laws,   12-31 

Foreign  laws,  5-808;   12-34 
Of  sister  state,  12-34 
Eegulating   interest,   7-643 
Maritime,   see   supra,   Admiralty. 
Of   former   government,    10-421 
Antecedent   to   annexation,   5- 
807 
Of  Indian   nations,   5-812 
Eelating    to    corporations,    3-584 
State  law  in  federal  courts,  see 
supra,   By    federal   courts.    • 
Legislature,   journals   of,   12-43 

Eesolutions   of,   12-42 
Libel,    of    meaning    of    words    and 

phrases  in,  8-244n 
Local    option,    adoption    of,    7-685 
Location  of  places  (see  supra,  Dis- 
tances),  1-276;   7-916,  1013 
Loose    nature    of    proceedings    in 

courts   of   ordinary,   14-497n 
Mining  rules,   8-592 
Mortality  tables,  8-639 
Navigable  waters  (see  Waters  and 
Watercourses),  1-276 
Conclusiveness,    14-17 
Notorious   facts,    1-276 
Officers,    official    character    of    of- 
ficer  taking  affidavit,   1-715 
Signature    of     (see    Signatures), 
10-805 
Commissioners     of     deeds     for 
foreign    state,    4-468n;    7- 
979n 
Commissioner    taking    deposi- 
tions, 4-468 
In  foreign  state,   4-467?! ;    7- 
977??- 
Court  officers,  7-1012 
Of  officer  taking  affidavit,   1- 
715 
Official  certificate,  10-805 
On  appeal,  see  Appeal. 
Patent    proceedings,    9-582,    586 

State  of  art,  9-623 
Percolating  water  as  source  of  ar- 
tesian   well,    14-62 
Photography,    9-770 
Previous  application  for  letters  of 
administration,  5-389/1 
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JUDICIAL  NOTICE,  cont  'd. 
Private     knowledge     of     judge     or 

juror,  see  Knowledge. 
Proclamation    by    president,    1-312 
Public   lands,   title   to,   10-368 
Public  policy,  of  states  by  federal 

courts,   10-452 
Quantity  of  liquor  sold,  from  price 

and  vessel,  7-764 
Kailroads,     operation     of,     10-564, 
574 
Ownership,   10-574 
Eecords  in  another  case,  9-624 
Kef  resiling      court's      knowledge, 

1-276 
Seals,   of   notary   public,    11-655 
Of   private   corporations,   see   su- 
pra, Corporations. 
Of   public   corporations,   11-664 
Of  public  officers,   11-656 
Signatures,     see     Signatures;     and 

supra,  Officers. 
Sources   of   information,  works   of 

jurists,    1-275 
Spark    arresters,    inability    to    stop 

all  sparks,  8-888ft 
Statutes,  see  supra.  Laws. 
Street  railroads,  construction,  12- 

120 
Surveys,    governmental    subdivis- 
ions,  6-528 
Timber,    what   is,    12-505 
Trade-mark     statutes     and     decis- 
ions,  12-633 
Treaty,    1-275 
Value,   13-425 

Of   money,   6-189 

Of   personalty   in   criminal   case, 

13-546 
Services,  13-583 
Attorney's,    13-571 
Child's,  7-908n;   13-608« 
Venue,    in     determination     of,     7- 

1018;    13-930 
Words   and   phrases,  foreign  writ- 
ten  word,    7-663 
In  libel,  8-244?i 
Yachting   season,   close   of,   1-776 
JUDICIAL      PEOCEEDINGS,     see 
Presumptions;  Eecords. 
Waiver  of  privilege  of  witness  by 
instituting,  14-674 
JUDICIAL  EECOEDS,  see  Eecords. 
JUDICIAL  SALES  AND  CONVEY- 
ANCES, see  Deeds;   Executors 
and  Administrators;   Guardian 
AND  Ward;   Mortgages;   Sales; 
Taxation;  Title.    See  also  Co7i- 
veyances. 
Necessity  of  producing  whole  rec- 
ord of,  10-796 
No  implied  warranty,  11-539 
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JUDICIAL  SALES  AND  CONVEY- 
ANCES, cont'd. 
On  foreclosure,  see  Mortgages. 
Ownership  under,  how  proved,   11- 

22771 
Eecords  of,  10-727n,  728n 
Eeturn    unnecessary,    10-822 
Tax  sale,  see  Taxation. 
Title  by,  see  Title. 
JUEAT,   necessity,   form   and   effect 
of,    as   part   of    affidavit,    1-708, 
714 
Not    a    sufficient    certification    of 
deposition,  4-443 
JUEISDICTION,    see    Judgments; 
Eemoval    of    Causes;     Venue. 
See  also  Courts. 
Admiralty   courts,   see   Admiralty, 
As    element    of    res    judicata,    see 

Judgments. 
Burden  of  proof  in  action  on  judg- 
ment, 4-66 
Conclusiveness   of   judgment  as   to, 

3-272?t,  273 
Condemnation     proceedings,     must 

appear   from   record,  5-163 
Contempt  proceedings,  lack  of   as 

defense,  3-457 
Contradicting  return  to  show  lack 

of,   2-974 
Execution    of    written    instrument 
without,    presumptions    from, 
14-785 
Foreign  court,  parol  evidence,  10- 

978 
Highway  commissioners,  must  ap- 
pear from  record,  6-461 
Judicial  notice  of,  7-995 
Of  accessory's  act,   1-79 
Officer  taking  acknowledgment,  1- 
190,   194,   202 
Presumption,   1-190 
Officer    taking   affidavit,    presump- 
tion, 1-711 
Order    of    proof,    as    preliminary 

fact,  9-248 
Parol   evidence,    10-949 
To  show  lack  of,  see  Parol  Evi- 
dence. 
Plea  to,  1-15 

In     federal     court,     burden     of 
proof,  l-14n 
Presumption  of,  9-927,  10-770 
Dispensing  with  allegation  of,  9- 

878n 
Eminent    domain   proceedings,   5- 

187n 
Foreign   judgment,    7-843 
Justice's   court,    13-928 
Probate  court,  6-329m 
United  States  courts,  13-928» 
Eecitals,  see  Eecitals. 
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JURISDICTION,  cont'd. 

Showing   of,    necessary   to   use   of 

record  as   evidence,   10-769 
Stipulations  as  to,  12-74n,  91 
To  appoint  guardian,  presumption, 

6-306 
To  issue  patent  to  mining  claim, 

8-603 
To    subpoena   witnesses,    of    state 
and  federal  courts,  2-105,  124 
To  take  depositions,  4-370 
Value  as  determining,  1-15» 
JUROR,  see  Jury. 

Affidavits  by,   competency,  3-220 

On   motion   for  new  trial,   8-964 
As  interpreter,  see  Interpreter. 
As  witness,  necessity  of  swearing, 

14-603 
Bias    of,    2-393 

Competency   as  witnesses,   3-218 
Disqualification   of   as  ground   for 

new   trial,   8-985 
Examination  of  prospective  jurors, 
change  of  venue,   13-949n,  952 
Inability  to  read  or  write,  effect 
on   testimony  of  handwriting 
expert,   6-390 
Incapacity   of   jurors,   competency 
of  juror  to  show  after  verdict 
rendered,   3-229 
Private  knowledge,  see  Knowledge. 
Presumption   of   as    to   value   of 

ordinary  services,  13-600n 
Use  of,  to  show  value  of  phy- 
sician's  services,    13-583 
To  test  credibility  of  witness, 

3-753;  7-887n 
To    weigh    expert    testimony, 
5-641 
Privilege  from  testifying  to  miscon- 
duct, 3-237 
Service   as,   as   evidence   of  testa- 
mentary  capacity,    14-298 
Tasting    or    smelling    by,    see    De- 
monstrative    Evidence  ;     In- 
toxicating Liquors. 
Voir  dire,  examination  on,  13-1006 
JURY,  see  View  by  Jury.     See  also 
Juror. 
Disregarding    evidence,    14-122 
Experiments   by,   5-503 
Inspection  by,  see  View  by  Jury. 

See  also  Inspection. 
Invading  province  of  by  expert  tes- 
timony (see  Expert  and  Opin- 
ion Evidence),  5-526 
Irregularity  in  drawing,  parol  evi- 
dence,  10-948 
Judicial    notice    by,    see    Judicial 

Notice. 
Misconduct      of,      competency      of 
jurors,  see  Jurors. 


JURY,  cont'd. 

Offers  of  e^'idence  in  presence  of, 

9-153 
Questions     for,    see    Questions    of 

Law  and  Fact. 
Right    to   take     exhibits     to     jury 

room,  5-461 
Tampering  with,  see  Obstructing 

Justice. 
Trial  by,  see  Jury  Trial;  Trial. 
JURY     SECRETS,     admissions,     not 

provable  by,  1-600 
JURY  TRIAL, 'infringement  of  right 
to   by  statute   making  referee's 
report  prima  facie  evidence,  11- 
29 
Instructions,  see   Trial. 
Requiring   proof   of   specimens    of 
handwriting  to  satisfaction  of 
court,  6-433 
JUSTICE,  see  Obstructing  Justice. 
JUSTICE  COURT,  see  Appeal;  Trial 
De  Novo. 
Appearance,  authoritv  of  attorney 

to  enter,  2-143 
Judgments  of  in  foreign  state,  7- 

842 
Records  of,  see  Records. 

Abstracts    and    transcripts,    10- 

775 
Certified  copies  of,  see  Records. 
In   circuit  court,  copy  of,  8-357 
Parol    evidence,    10-963 
Witnesses,    compelling    attendance 
by  attachment,  2-122 
JUSTICES  OF  PEACE,  see  Judicial 
Notice ;  Officers.    See  also 
Courts;  Judges;  Justice  Court. 
As  witness,  fees,  14-548ri 
Authority   to   take   depositions,   4- 
371 
JUSTIFICATION,     see     Defenses; 
Self -Defense. 
Defense  of  another,  1-1015 
Defense  of  property,   1-1015 
For   affray,    1-729 

Burden   of  proof,  1-729 
For  libel  or  slander,  see  Libel  and 

Slander. 
Of    unsuccessful    defense    attack- 
ing character,  2-753 
KIDNAPING  —  Consult    analysis    of 

this  article,  8-1 
KILLING,  see  Homicide. 
KINSHIP,    see    Undue    Influence. 

See  also  Relationship. 
KNOWLEDGE  —  Considt  analysis  of 
this  article,  8-5.  See  Assent; 
Belief;  Judicial  Notice;  Men- 
tal AND  Physical  States.  See 
also  Acceptance;  Impression;  In- 
formation. 
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KNOWLEDGE,  C07it'd. 

Abbreviations,  of  meaning  of,  ef- 
fect   on    parol    evidence,    1-28 
Accessory,  of  principal 's  guilt,  1- 

81 
Acts    and    declarations,    1-331 
Adverse  user,  from  nature  of  user, 

14-58rt 
Agent,  as  knowledge  of  principal, 
8-536 
Declarations   by   agent,   8-544 
Verifying    bill    for    injunction, 
presumption,    7-307 
Animals,  viciousness  of,  see  infra,  _ 

Viciousness. 
As  affecting,  admission  by  silence, 
1-377,  380 
Burden   of  proof,  2-797 
Competency  of  witness,  see  Wit- 
nesses. 
Conduct,  see  Homicide;  Malice; 
Mental    and    Physical 
States. 
As  element,  of  adverse  user,  water 
rights,  14-46 
Of  new  promise,   8-958 
As    element    of     criminal     offense, 

adulteration,   1-618,  621 
Attorney,  of  client's  financial  con- 
dition, 6-65n 
Bailee,  as  to  customary  care  exer- 
cised by  bailor,  presumption, 
2-187 
Basis  for  opinion  evidence,  see  Ex- 
pert AND  Opinion  Evidence. 
By-laws   of    corporation   by    mem- 
ber, 5-848 
By  owner,  of  boundaries,  13-839n 
Of   condition   of   title,   presump- 
tion, 6-65 
Of  disorderly  character  of  house, 

4-730 
Of     quality     and     condition     of 

property,  6-65 
That  gaming  occurs  on  premises, 
6-196 
Capacity,   by   person   of   his   own, 

presumption,   6-65 
Carrier    of    liquor,    of    consignee's 

illegal  purpose,  7-738 
Circumstantial   evidence   of,   3-129 
Conclusions,    8-15 

Non-experts  as,  5-658 
Conditions   printed   on  blank   con- 
tract,  telegram,    12-466 
Contents  of  writing,  of  certificate 
of   acknowledgment,  parol   evi- 
dence, 1-205 
Charter-party,      consignee     pre- 
sumed to  know,  1-250 
Defective  eyesight,  effect,  see  in- 
fra, Of  writing  signed. 


KNOWLEDGE,  cont'd. 

Contents  of  writing,  cont'd. 

Of    complaint    filed    in    person's 

behalf,   presumption,    1-428 
Of     newspaper,     by     publisher, 
presumption,   8-190 
By  seller,  of  libel,  8-20n 
Of  partnership  books,  presump- 
tion of,  by  partner,  9-559 
Of  warehouse  receipt,  presump- 
tion,  2-183 
Of  writing  signed,  2-810)1 

Blind  or  illiterate  person,  6-9n' 
Defective    eyesight,    effect    on 
presumption,  14-261n 
Presumptions,  2-9;  6-71;   11-88 
Defective  eyesight,    effect,    14- 
261n 
Corporate  officers,  of  corporate  af- 
fairs, presumption,  6-65 
Of  matters  shown  by  books  of 
corporation,  presumption,  3- 
638 
Corporation  acts,  declarations  and 
admissions,  of  officers  to  show, 
3-648,  649 
Court,   see   Judicial   Notice;   and 

infra,  Judge. 
Creditor,    that    part    payment    was 

conditional,  l-124/i 
Customs,  as  evidence  of,  2-921 

Customary  conduct  as  notice, 
8-.547,   950 
Of  child,  9-308 
Knowledge     of,     particular     in- 
stance known  to  person,  3- 
961 
Presumption,  2-199;  3-951,  953 
Danger    (see    Negligence),    8-524, 
944;    10-482 
Capacity   to   appreciate,   see   Ca- 
pacity; Negligence. 
Declarant,  see  Declarations. 
Declarations  as  evidence  of,  7-536 
Defective    condition,   general^  con- 
dition  in   immediate   vicinity, 
8-911 
In  highway,  see  Highways. 
Other  defects,  8-922 
Previous  defective  condition,  8- 

908,  913 
Subsequent    repairs     (see    Subse- 
quent   Precautions    and    Be- 
pairs),  6-495 
Denial    of,     overcome    by    circum- 
stances, 4-774?i 
Direct  testimony,  2-76;   14-122;i, 
As  to  lack  of,  6-63 
As  to  time  of  acquiring,  6-79 
Employe,  see  infra,  Servant. 
Entry"  in  regular  course,  of  person 
making,  5-259 
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KNOWLEDGE,  cont'd. 

Expert,   see   Expert   and   Opinion 

Evidence. 
Facts  warranted,  presumption,  6-59/1 
Facts  within  knowledge  of  adverse 
party,  degree  of  proof,  14-82, 
83 
Falsity    of    forged    instrument,   5- 
867 
Of  representation,  see  Fraud. 
Financial  condition,  person's  own 

presumption,  6-65 
Fraud,  see  Fraud. 
Burden  of  pro\ang  non-discovery 
as  bar  to  running  of  statute 
of  limitations,  8-324 
By  grantee  in  fraudulent  convey- 
ance (see  Fraudulent  Con- 
veyances), 6-113,  119 
Scienter,  6-57 
Grand  juror,  indictment  based  on, 

6-257 
Guilty  knowledge,  see  False  Pre- 
tenses;   Intent;    Similar 
Transactions,    and    supra, 
Fraud. 
In   counterfeiting   case,   3-744 
In  prosecutions   for   perjury,  9- 
767 
Habit    as    evidence    of,    see    supra, 
Customs. 
Notorious   habit,   8-547 
Of     child,     to     show     parent's 
knowledge,  9-308 
Handwriting,  see  Handvpriting. 
Ignorance,    as    defense,   to    abduc- 
tion, 1-48 
To  treason,  ignorance  of  law, 

13-11 
To    violation    of    injunctional 
order,  3-464 
As   ground   of    denial  in   plead- 
ings,   1-406 
Direct  testimony  as  to,  6-63 
Illegal  purpose,  see  infra,  Seller. 
Information,   see   Mental  and 
Physical    States.      See    also 
Information. 
Injunctional   order,   3-443n,  472 
Injured   person,    10-482 
Insolvency,    by   insolvent,   presump- 
tion, 6-28»^ 
By  vendee,   of  vendor's  insolv- 
ency, 6-145 
Insurer,  of  other  insurance,  7-540«. 
Intoxication   of   purchaser,   by   sell- 
er of  liquor,  7-747,  748 
Judge  (see  Judicial  Notice),  7-884 
As  to  value  of  attorney's  serv- 
ices, 5-437 


KNOWLEDGE,  cont'd. 
Judge,  cont'd. 

Use   of,    as  basis    for    writ    of 
habeas  corpus,   6-342 
In    contempt    proceedings,    3- 

444 
In    summary    proceedings    to 

remove   officer,   9-196 
On     motion     for     change     of 
venue,  13-950 
Juror    (see    Judicial    Notice  ; 
Value;  Witnesses.     See  also 
Juror;  Services),  7-887 
Acquired  during  view,  see  View 

BY  Jury. 
Ignorance  of  law,  competency  of 
juror  to  show,  3-226 
Lack  of,  see  supra,  Ignorance. 
Law,  presumption,  basis  of,  9-880ji 
Conclusiveness    where    falsely 

represented,  6-71 
In  extortion  case,  5-721ft 
Leading  question,  4-665« 
Lessor,   of  unlawful  use  of  prem- 
ises by  lessee,  8-62 
Former  conviction,  7-706 
Of  nuisance   on  leased  prem- 
ises, 7-721 
Sales  of  liquor,  7-747 
Marital  offense,  proof  of  to  show 

condonation,   4-779 
Master,   of   goods   on   vessel,   pre- 
sumption, 5-840 
Of    servant's    incompetency,    8- 
535 
Notorious  habit,   8-547 
Mining  claimant,  of  existence  of 

vein  or  lode,  8-605 
Minority,   of   person   abducted,    1- 
50 
Of  purchaser  of  liquor,  7-749 
Natural     and     improbable     conse- 
quences  of   act,   presumption, 
11-89 
Necessity    of,    to    ratification    (see 
Principal  and  Agent),  10-612 
To   waiver,   13-1020,   1021 
Newspaper  publication  as   evidence 
of    (see  Newspapers),   6-79 
Of    dissolution    of    partnership, 
9-565 
Notice,  see  Notice. 

Posted  conspicuously  in  car,  2- 
936 
Notoriety,  1-253;  8-946;  13-1024 
Condition  of  highway,  telephonic 
communication  to  authorities, 
6-481U 
Dissolution  of  partnership,  9-565 
Insolvency,  2-51 
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KNOWIiEDGE,  cont'd. 

Notoriety,  cont'd. 

Notorious  habit  (see  Beputation), 
8-547 
Official    character    and    authority, 

9-142 
Of    habits,    see    Negligence.      See 
also  Habits. 
Of  purchaser  ol  liquor,  7-743 
Other  acts  as  evidence  of,  see  Sim- 
ilar Transactions. 
Personal,    positive    testimony   pre- 
sumed to  be  from,  14-219 
Weight    of    testimony    from,    14- 
148ft 
Physician 's,  as  privileged  communi- 
cation, see  Privileged  Commu- 
nications. 
Presumption,   see  supra,   Contents; 
Notoriety. 
As  to  matters  of  public  or  gen- 
eral  interest,   4-82 
Book   entries,    l-161}j. 
Circumstances  warranting,  1-213 
Facts    discoverable   by   reasona- 
ble diligence,  2-829 
Of  court  order,  by  clerk,  8-443ji 
Previous      conveyance     ,or      incum- 
brance, see  Vendor  and  Pur- 
chaser.    See   also    Bona  Fide 
Purchaser ;  Good  Faith;  Notice. 
Principal,    of    agent's    illegal   act, 
7-737 
Illegal    sales   of  liquor,    7-775 
Previous    similar    acts,    7-737 
Provocation,       corroboration       by 

facts  not  known,  6-745 
Public,  see  supra,  Notoriety. 

Conclusion  of  witness,   7-743 
Public     officer's     authority,     pre- 
sumption,  10-405 
Eeeeipt,    contents    of,    see    supra, 

Contents. 
Eecollection    of    witness,    see    Ee- 
FRESHiNG  Memory  ;  Witnesses. 
See  also  Becollecticn. 
Eecorded     charter     of     incorpora- 
tion, of  provisions  of,  by  sub- 
scriber to  stock,  3-624 
Eeputation,  as  evidence  of,  see  Bep- 
utation; and  supra,  iSTotoriety. 
Eeward,   11-445 

Eights,   necessity   of,   to   show   in- 
tent  to   abandon,   1-7 
Seller,  of  buyer's  illegal  purpose, 

7-699;    11-500 
Servant,   of  risks  of  employment, 
8-524,  944 
Capacity     to     appreciate,     see 
Capacity. 
Of  rules  of  employer,  8-546 


KNOWIiEDGE,  cont'd. 

Ship's  papers,  by  master,  conclus- 
ive  presumption,    1-250 
Similar  transactions  as  evidence  of, 
see  Similar  Transactions. 
Viciousness  of  animal,  1-894 
Testator,   of  contents  of  will    (see 
Wills),  14-258,  261 
Of  loss  of  will,  presumption  of 
revocation,    14-447 
That  goods  were  stolen,  10-669 
Value    of    services,    presumption, 

13-427 
Viciousness  of  animals,   1-892 
Of  horse,  6-479 
Particular  instances,  8-20 
Eeputation,  8-22 
View    by    jury,    use    of    knowledge 
gained  by,  see  View  by  Jury. 
Want  of,  degree  of  proof,  14-83/1 
Warranty,  of  facts  warranted,  pre- 
sumption, 6-59n 
Witness,  see  Belief;   Expert  and 
Opinion    Evidence  ;    Eefresh- 
ING  Memory;  Witnesses.    See 
also    Impression;    Becollection. 
Cross-examination   as   to,   3-857, 

859 
Distinguished    from    opinion    or 

conclusions,    5-658,    666 
Effect   on   competency,   see   Wit- 
nesses. 
Writing,    contents    of,    see    supra, 
Contents. 
LABELS,     see     Trade-Marks     and 
Trade  Names.   See  also  Maries. 
As   evidence   of   nature   of   object 
to   which   attached,   intoxicat- 
ing liquors,  7-682 
Ownership  or  occupancy  of  place 
where    goods   were    sold,    7- 
759 
Best    evidence,    labels    on    liquor 
vessels,   7-731 
LABOE  UNIONS,  injunction  against 

members  of,  contempt,  3-460)1 
LACHES,    see    Limitation    of    Ac- 
tions.   See  also  Delay;  Lapse  of 
Time. 
As   affecting  reopening  of   settled 

account,  1-138 
As  bar  to  dower,  4-887 
As    bar    to    setting    aside    stipula- 
tion,  12-111 
Effect  on  alleged  duress,  4-905 
Explanation   of,    11-937;    13-162?i 
Holder  of  bill  or  note,  new  promise, 

8-957 
In  infringement  suit,  3-563;  12-666 
Eecommitment  of  account  to  mas- 
ter,   denial    for,    1-148 
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LAKES,    see   Waters    and    Water- 
courses. 
Navigability,     judicial     notice     of, 
14-16 
LAND,   see   Deeds;    Public   Lands; 
Title;  Vendor  and  Purchaser. 
See    also     Agriculture;     Convey- 
ances; Patents  to  Land;  Posses- 
sion. 
Judicial  notice  relating  to,  7-1029 
Value  of,  see  Value. 
LAND  DEPAETMENT,   see   Public 
Lands.     See  also  Land  Office. 
Judicial  notice  of  rules  of,  see  Ju- 
dicial Notice. 
LANDLORD  AND  TENANT  —  Coji- 
sult  analysis  of  this  article,  8-25. 
See  Fixtures;   Forcible  Entry 
and  Detainer. 
Action   against  lessor  under  civil 

damage  acts,  7-706 
Admissions    by     tenant     affecting 

title,   1-517 
Adverse  possession  by   tenant,   1- 

684 
Assent    of   landlord     to     unlawful 

use   of  premises,   2-5 
Books   of   landlord's    agent,   5-277 
Child    in    possession     of    parent's 

land,  presumption,  9-301 
Damages    for   breach   by    landlord, 
evidence  of  proposed  use,  4-16?i 
For  eviction,  4-15n 
Mitigation    by    showing    tenant's 
earnings    in    other    business, 
4-20?i 
Of  covenant  to  repair,  mitigation 
of,  4-34?i 
Mitigation  of,  4-19h 
Declarations    by    tenant,    affecting 

landlord's  title,  l-519ft 
Distraint,      evidence      aggravating 

damages  from,  4-18 h 
Estoppel     of     tenant     to     dispute 
landlord's    title    in    ejectment, 
5-39 
Gaming,  renting  premises  for  pur- 
pose of,  6-200 
Knowledge,    by    lessor    of    tenant's 

illegal  act,  see  Knoavledge. 
Lease,   illegality   of   no   defense  to 
unlawful    detainer,    5-804 
Parol     evidence     affecting,     see 

Parol  Evidence. 
Value  of,  see  Value. 
Lien,    exemption    from,    burden    of 

proof,  6-555n 
Possession  by  tenant  as  notice.  13- 

913 
Eental  value,  see  Value. 


LANDLORD  AND  TENANT,  cont'd. 
Unlawful    use   of   premises,   knowl- 
edge of,  see  Knowledge. 
Waste,  see  Waste. 

Injury  to  inheritance,  necessity 
of   proving,   14-2 
LAND  OFFICE,  see  Mines  and  Min- 
erals; Public  Lands;  Records. 
Best   evidence   of  records   of,   10- 

812 
Certified   copies    from,   see   Public 
Lands;  Records. 
Completeness     of,     10-786,     877, 
1008 
Judicial    notice    of    regulations    of, 

see  Judicial  Notice. 
Proceedings  in,  see  Public  Lands; 
Records. 
LANGUAGE,  see  Contracts;  Inter- 
preter;   Parol    Evidence.      See 
also  Signs;  Understanding,  Words 
.and  Phrases. 
Ability  of  another  to  speak,  tes- 
timony as  to,  5-705 
Ability    to    read    and   understand, 

2-840 
Admissions  in   foreign,    1-325 
Cipher,  parol  evidence,  9-389 
Conclusions    of   witness    as   to,    see 

infra,  Understanding. 
Expert  and  opinion  evidence  as  to 
meaning,    see     Translation; 
Words  and  Phrases. 
Foreign,  former  testimony  in,  how 
proved,  5-948 
Instruments     in,     admissibility, 
14-698 
Parol  evidence,  9-390 
In  wills,  14-511 
Interpretation  of,  see  Weight  and 
Effect  of  Evidence.    See  also 
Words  and  Phrases. 
By  witness,  as  basis  of  opinion 
as    to    testator's    capacity, 
14-379 
Judicial  notice  of  meaning,  see  Ju- 
dicial Notice.    See  also  Words 
and  Phrases. 
Meaning  of,  see  Words  and  Phrases. 
Contemptuous  publication,  3-455 
Translation    of,    see    Interpreter. 

See  also  Translation. 
Understanding  of  witness,  see  Un- 
derstanding. 
LAPSE  OF   TIME,  see  Limitation 
OF    Actions.      See    also    Belay; 
Laches. 
Effect  on  proof  of  trust,  13-146 
Presumptions  from,  9-904 
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LAPSE  OF  TIME,  cont'd. 
Presumptions  from,  cont'd. 

Discharge   of  trust    (see  Trusts 

AND  Trustees),  13-116 
In  favor  of  records  irregularly 

kept,    10-854 
Of    payment,    see    Mortgages; 

Payment. 
Probate  sale,  in  favor  of,  5-405 
Validity  of  tax  deed,  12-345 
LARCENY  —  Consult  analysis  of  this 
article,     8-82.       See     Receiving 
Stolen  Goods. 
Character  evidence,  confined  to  trait 

in  question,  3-21/1 
Common  thief,  3-12n 

Reputation     for     and    particular 
acts,  3-12?i 
Confession    of,   sufficiency   of   cor- 
roboration of,  3-686 
Corpus  delicti,  proof  of,  3-90n 
Declarations  of  accused  explanatory 
of  possession,  3-334n;  11-390 
Res  gestae,  see  infra,  Res  gestae. 
From  mails,  9-148 
Intent,  direct  testimony  as  to,  see 
Direct  Evidence. 
Inference  from  breaking  and  en- 
tering, 2-819JI 
Other    offenses,    see    Similar 
Transactions. 
Non-consent    of    owner,    best    evi- 
dence of,  2-307 
Other  offenses,  see  Similar  Trans- 
actions. 
Possession  of  stolen  goods,  as  cor- 
roborating accomplice,  1-108 
Character,    in    rebuttal    of    pre- 
sumption from,  3-10)1 
Res   gestae   declarations,    11-358 
Of  third  persons,  ll-338/i 
Other  offenses  as  part  of,  11-402 
Variance,  13-733 
LASCIVIOUS  COHABITATION,  see 

Fornication. 
LATENT    AMBIGUITY,   see    Ambi- 
guity;  Parol  Evidence. 
Effect  on  admissibility  of  instru- 
ment, 14-700 
LATERAL   SUPPORT,   see   Adjoin- 
ing Land  Owners. 
LAW,  see   Statutes.    See  also   Con- 
flict  of   Laws;   Municipal    Ordi- 
nances. 
Judicial    notice,    see    Judicial 

Notice. 
Knowledge  of,  see  Knowledge, 
Presumption    as     to     continuance, 

9-909 
Questions  of,  see  Questions  of  Law 
and  Fact, 


LAW,  cont'd. 

Stipulations  as  to,  12-92 
LAW   MERCHANT,   see   Bills   and 
Notes. 
Presumption  as  to  existence  in  for- 
eign state,  5-820 
LAW  OF  NATIONS,  as  basis  of  ad- 
miralty law,  1-228 
LAW   REPORTS,   see   Books;    For- 
eign Laws.    See  also  Beports. 
LAWYERS,  see  Attorney  and 
Client;    Expert    and    Opinion 
Evidence.    See  also   Conclusions. 
Value    of    services,    see    Attorney 
and  Client;  Value.    See  also 
Services. 
LEADING      QUESTIONS  —  Consult 
analysis    of    this    article,    8-149. 
See    Direct    Examination;    Ex- 
amination OF  Witnesses. 
By  court,  5-382 
In  depositions,  4-362,  527n 
Effect  on  weight  of,  14-118» 
Waiver  by  cross-examination,  4- 
544 
Objections   must  be   specific,  9-77 
On  cross-examination,  3-814 

When  excluded,  2-407 
On  direct  examination,  4-164 
On   redirect    examination,    14-628 
Testamentary    capacity,     eliciting 

opinions  as  to  by,  14-385 
Testimony  elicited  by,   14-212 
To  dying  declarant,  effect  on  dec- 
larations, 4-983 
To    expert,    5-613 

To    impeaching   witness,   as   to   va- 
riant statements,  7-135 
To  juror  on  voir  dire,  13-1012 
Use  of  memoranda  to  refresh  wit- 
ness'  recollection,    11-111 
LEAD  PENCIL  CANCELLATIONS, 

14-447 
LEAD  PENCIL  ENTRIES,  see  Pen- 
cil Entries. 
LEASES,  see  Ancient  Documents; 
Deeds;  Landlord  and  Tenant; 
Parol   Evidence;    Written   In- 
struments. 
Ambiguity  in,  see  Ambiguity;  Pa- 
rol Evidence. 
As  evidence  of  settlement,  3-250?i 
Value  of    (see   Eminent  Domain; 
Value),  13-505 
LEDGER,  as  book  of  account,  2-623 
LEGACY,    see    Executors    and   Ad- 
ministrators ;   Wills. 
Acceptance  of,  see  Acceptance. 
Ademption  of,   14-485 
Payment,    presumption,    14-479 
Time  of  vesting,  14-480 
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LEGAL  CONCLUSIONS,  see  Conclu- 

sioTis 
LEGAL   DISABILITY,   see   Bisabil- 

ity. 
LEGALITY,     presumption     of     (see 

Presumptions),  9-917 
LEGAL  TENDER,  see  Judicial  No- 
tice; Tender. 
LEGATEE,  see  Wills. 
LEGISLATIVE   ACTION,  see  Jour- 
nals of  Legislature. 
Documentary  evidence  of,  4-825 
LEGISLATIVE  ACTS,  see  Judicial 
Notice  ;   Statutes.     See  also 
Journals  of  Legislature. 
LEGISLATIVE  BODIES,  compelling 
testimony    before    by    contempt 
proceedings,    3-489 
Power  to  punish  for  contempt,  3- 

476 
Privilege  of  witnesses  before,  14- 

644 
Eight    to    specify    weight    of    evi- 
dence,   14-110 
LT^GISLATIVE  COMMITTEES, 
right    to    summon   witnesses,   2- 
100,   103 
LEGISLATIVE     JOURNALS,     see 

Journals  of  Legislature. 
LEGISLATIVE  RESOLUTIOISS,  see 

Eesolutions  of  Legislature. 
LEGITIMACY  —  Consult  analysis  of 
this    article,    8-162.       See    Bas- 
tardy; Marriage.     See  also  Pa- 
ternity. 
As  a  matter  of  pedigree,  9-743 
Declarations   of  husband  and  wife 

as  to,  2-242?i 
Non-intercourse,  see  Non-Access. 
Presumption   as   to   child  born   in 
wedlock,    2-237 
LETTER    BOOKS,    see    Best    and 
Secondary  Evidence;   Copies. 
As    entries    in    regular    course,    5- 
267,  274 
LETTER-PRESS  COPIES,  see 
Copies. 
As  best  secondary  evidence,  2-385 
As  record,   10-719 
LETTERS,    see    Offenses    Against 
Postal  Laws;  Parol  Evidence; 
Written  Instruments.   See  also 
Correspondence ;  Mails  and  Mail- 
ing;  Whole  of  Utterance. 
Admissibility  in  general,  14-712 
Agent's  to  principal  after  transac- 
tion related,  1-54271 
Alienation  of  aifections,  in  action 

of,    1-758 
As  admissions,   1-392 


LETTERS,  cont'd. 
As  admissions,  cont'd. 

Against    client,   of   attorney,    1- 

560n 
Of   partners,   as,    l-579n 
As     confession,     in     possession     of 
party  but  unanswered,  admissi- 
biUty,  3-300ri 
As  declarations  of  co-conspirator, 

3-423 
As   demand   or  notice,   admissibil- 
ity,  1-390;   4-265 
As     evidence     of     whereabouts     of 

writer,  4-517 n 
As  part  of  res  gestae,  11-414 
As  privileged  communications,  be- 
tween attorney  and  client,  10- 
265 
Between  husband  and  wife,  10- 
180 
As  wills,  14-254n 
Authentication,  14-742,  754,  756 

Reply  letter,  14-744 
Best  and  secondary  evidence,  ne- 
cessity of  producing,  2-282 
Secondary     evidence,     sufficiencv 
of  proof  of  loss,  2-335n,  338 
Between     parties     charged     with 

adultery,   4-760 
Between   third   persons,    14-718 
Breach    of    promise    suit     as     evi- 
dence  in,   2-739 
Presumption     from     possession, 
2-734 
By   third  person,   to   a  party,   14- 

717 
Constituting  contracts,  13-836 

Of   sale,    11-514,   519 
Failure   to   answer,   admission  by, 

l-371n,  379r;   14-717 
In    admiralty    suits,    1-301 
Notice  to   produce,  sufficiency  of, 

2-365 
Objection   to,  when  admissible  in 

part,  9-127 
Offering  in   evidence,   as   admission 

of  truth  of  contents,  1-482 
Of  land  office,  10-391,  395 
Portion   of  letter,   competency,   2- 
739 
Fragments  of,  necessity  of  show- 
ing remainder,  9-n6n 
Receipt,  presumption  of  from  mail- 
ing, see  Mails  and  Mailing. 
Response  to,  through  mails,  9-146; 

14-718 
Testamentary      capacity,      business 

letters  to  show,   14-113n, 
To   and   by  public   officers,    10-745 
To   third   persons,    14-717 
Undue  influence,  shown  by,  13-296 
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LETTERS     OF     GUARDIANSHIP, 

see   Guardian   and   Ward;   Rec- 
ords. 
LETTERS  PATENT,  see  Patents. 
LETTERS  ROGATORY,  see  Deposi- 
tions. 
LETTERS  TESTAMENTARY  AND 
OF     ADMINISTRATION,     see 
Executors  and  Administrators, 
As  evidence  of  administrator's  au- 
thority,  5-392 
As    evidence    of    appointment,    10- 

773 
As    evidence    of   death,   4-51 
In    action    on    insurance    policy, 
7-546n 
As  evidence  of  executor's  author- 
ity,   5-392 
LEVY,    see    Certificates.     See    also 

Execution;  Beturn. 
LEVYING  WAR,  see  Treason. 
LEWDNESS,  see  Adultery;   Disor- 
derly House;  Fornication.    See 
also    Prostitution;   Sexual   Inter- 
course. 
LIABILITY,  limitation  of,  see  Car- 
riers.    See    also    Limitation    of 
Liability. 
LIBEL    AND    SLANDER  —  Cojiswlt 
analysis    of    this    article,    8-178. 
See  Printed  Publications. 
As  aggravation  of  breach  of  prom- 
ise  to   marry,   2-753 
Best    evidence,    newspaper    publica- 
tion (see  Newspapers),  3-540 
Printed    pamphlets    (see   Printed 
Publications),  2-284n 
Character  and  reputation  of  plain- 
tiff, 3-4?i 
Limited  to  time  of  publication, 

3-28 
Specific  acts,  3-37n 
Corroboration  required  under  plea 
justifying    accusation    of    per- 
jury,  3-721 
Criminal    prosecution,    compelling 
accused  to  disclose  informant, 
3-486,  488 
Damages,    financial    condition,    see 
Financial       Condition       and 
Standing. 
Of  defendant,  4-28n.,  29 
Of  plaintiff,  4-27n 
Impairment    of    business    credit, 

4,-lSn 
Presumption    of    from    publica- 
tion,  4-5 
Social  standing  of  plaintiff,  4-29 
Defamation     distinguished     from 
criticism,  3-455/1 


LIBEL  AND  SLANDER,  coiit'd. 
Difficulty     preceding     slander,     11- 

39271 
Discovery  in  aid  of,  4-710 
Judicial  notice   that  expression   is 

slanderous  per  se,  7-925 
Justification,   degree    of   proof,   2- 

787 
Knowledge    of    libel    in    newspaper 

sold,  presumption,  8-20)i 
Malice,  direct  testimony  as  to   (see 
Direct  Evidence),  8-367 
Refusal  to  retract,  8-379 
Subsequent  conduct  toward  per- 
son defamed,  8-378 
Physical  examination  of  plaintiff, 
9-815 
Criminal   case,   9-817 
Release  of  one  newspaper  as  bar  to 
action   against   others,    ll-164n 
Similar   publications   to    show   mal- 
ice, 4-17/1 
Truth,   plea   of,    number     of     wit- 
nesses  to  support,   14-108/1 
Untruth    of    charge,    acquittal    of, 

7-851 
Variance,  13-704n,  708 
LICENSE,   to    adjoining   landowner, 
1-212 
To   occupy   public   land,   presump- 
tion   from    possession,    10-397 
To  trespass,  13-34 
LICENSES,    see    Intoxicating    Liq- 
uors;    Marriage;      Physicians 
and  Surgeons. 
Best  evidence,  see  Best  and  Sec- 
ondary Evidence. 
Burden    of    proof,    as    defense    to 
crime,    7-726 
Actian  for  price  of  liquors  sold, 
7-698 
Diversion   of   water,   14-62 
Federal  license  as  evidence  of  vio- 
lation  of  state   liquor  law,   7- 
752 
Foreign    corporations,     burden     of 

proving  non-issuance,  3-596 
Forfeiture  of  not  criminal  proceed- 
ing, 14-646JI 
For    sale    of    intoxicating    liquors, 

7-691 
Non-existence    of,    how    shown,    7- 

769 
Of    physician,    effect    of    lack    of 
upon     privileged     communica- 
tions,   10-106 
Necessity  of,  to  competency  as 
medical  expert,  5-541 
Parol  evidence  of,  14-4/i 
Payment,  see  Payment. 
Practicing    medicine    without,    see 
Physicians  and  Surgeons. 
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LICENSES,  cont'd. 

Eecord  showing  issuance  or  non-is- 
suance, 7-696,  769 
Water  rights,  to  use,  14-57 
LIENS,   see   Admiralty;    Attorney 
AND     Client;     Carriers;     Me- 
chanics '     Liens  ;      Mortgages  ; 
Pledges;   Timber;   Vendor  and 
Purchaser.     See    also    Incum- 
brances; Innkeepers. 
For   purchase   price   of  goods,   11- 

550 
For  towage  service,  12-625 
Logging  lien,  12-524 
Of    bailor,    1-185 
Of  vendee,  13-888 
Of  vendor,  13-869 
On  vessel,  burden  of  proving  per- 
formance of  conditions,   1-251 
Priority,    burden    of    proof,    8-786 
Competency   of    evidence,    8-790 
Privilege    of    lienor,     to    produce 
document    on    which    he    has 
lien,    14-638 
Trover  by  lienee,  13-69 
Waiver,    by    taking    security,    13- 
1029 
Parol  evidence,  13-1028 
LIFE,  see  Death  and  Survivorship; 
Judicial  Notice;  Presumptions. 
See  also  Death. 
Expectancy  of,  see  Mortality  Ta- 
bles. 
Value  of,  see  Value. 
LIFE  ESTATE,  value,  13-509 
LIFE  INSUEANCE,  see  Insurance. 
LIFE    TABLES,    see    Judicial    No- 
tice;  Mortality  Tables. 
LIGHT  AND  AIR,  see  Easements. 
Eminent     domain,     effect     of     im- 
provement  on,   5-227 
LIMITATION  OF  ACTIONS  —  Co>i- 
sult   analysis   of   this   article,   8- 
318.     See  Laches. 
Acknowledgment  of  debt  by  part- 
ner,  l-582n 
Admissions  or  acknowledgment  of 

joint  debtor,  1-577 
As-  bar  to  dower,  4-886 
As  removing  privilege  of  witness, 

14-680 
Claims  against  estate,  5-419 
Contract   of   marriage,   2-748 
Distinguished  from  presumption  of 
payment    from    lapse   of   time, 
2-505n;   9-710,  7lin 
Effect  on  privilege  against  self-in- 
crimination   (see   Witnesses), 
3-895 
General  denial,  proof  under,  13-793 
General  issue,  proof  under,  13-766 


LIMITATION  OF  ACTIONS,  cont'd. 
In  actions   of  forcible   entry   and 

detainer,    5-803 
Tolling    statute,    entries    of    cred- 
its in  creditors'  books,  2-650 
LIMITATION  OF  LIABILITY,  by 
carrier,    effect    on    burden    of 
proof,   2-882,    886 
Presumption  of  assent,  2-10,  12 
By  passenger,  2-212 
By  shipper,  2-10 
Special  contract,  2-866,  873,  901 
Consideration  for,  2-867 
In    contracts,    sending    telegrams, 

12-466 
Of  shipowner,  see  Ships  and  Ship- 
ping. 
Privilege  against  disclosure  of  facts 
defeating,   14-648n 
LINEAGE,  see  Pedigree. 
LINE  FENCE,  as  evidence  of  agreed 

boundary,  2-703 
LINES,  see  Boundaries.    See  also 

Surveys. 
LIQUIDATED  DAMAGES,  see  Dam- 
ages. 
Agreements  for,  presumption  of  in- 
validity under  code,  4-7n 
LIQUORS,    see    Intoxicating   L  i  q- 

uoRS;  Judicial  Notice. 
LIS  PENDENS,  notice  by,  13-903 
LIVERY    STABLE    KEEPERS,    see 

Bailments. 
LIVESTOCK,  see  Animals. 
LOANS,  see  Assumpsit;  Bailments; 
Bills  and  Notes;   Money 
Counts;  Mortgages;  Payment; 
Pledges. 
Account  books,  as  evidence  of,  2- 

647 
Check,  as  evidence  of,  see  Checks. 
LOCAL   OPTION,  see  Intoxicating 
Liquors. 
Judicial    notice    of    adoption,    see 
Judicial  Notice. 
LOCATION,  see  Mines  and  Miner- 
als;   Public  Lands. 
Of  railroads,  see  Judicial  Notice. 
LOCOMOTIVES,  fires  from,  see  Rail- 
roads.    See  also  Fires. 
Fright   of  animals   from,  see  Ani- 
mals ;   Railroads. 
LOCO  PARENTIS,  see  Parent  and 

Child. 
LODE,  see  Mines  and  Minerals. 
LODGE,    see    Beneficial    Associa- 
tions.    See  also  By-Laws. 
LOG-BOOK,  see  Ships  and  Shipping. 
As    evidence,    1-287;    14-710ft 
Of  desertion  by  seaman,  11-753 
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LOG-BOOIv,  cont'd. 

Parol  evidence  aflfeeting,  1-315 
Of  mistake  in,  1-323 
LOGS  AND  LOGGING,  see  Mechai^- 
ics'    Liens;    Timber.     See   also 
Liens. 
Expert  testimony  as  to,  5-569 
Size    of   tree,     estimating     from 
size  of  stump,  2-852 
Eeeords    of    contractor    for    whom 

lien  claimant  worked,  5-259n. 
Scale  book  as  evidence,  5-275 
Use  of  stream  to  float  logs,  as  evi-  ^ 
denee   of   navigability,   14-207' 
LOST     INSTRUMENTS  —  Consult 
analysis    of    this    article,    8-340. 
See   Best  and   Secondary   Evi- 
dence;  Deeds;   Records;   Writ- 
ten Instruments. 
As  cumulative  evidence,  3-924 
Bill  of  discovery,  4-686,  711 

Answer  to,  4-718 
Depositions,  copy  admissible,  4-535 
Handwriting  of,  degree  of  proof, 

6-370 
Leading  questions,  as  to  copy,  4- 

669 
Memory     of     witness     (see     Wit- 
nesses.  See  also  Memory),  14- 
207 
Number  of  witnesses  required,  see 

Witnesses. 
Wills   (see  Wills),  14-463 

Number    of    witnesses    and    cor- 
roboration  required    (see 
Wills),  3-728 
Presumption    of    revocation,    14- 

440 
Proof  of  part  of  contents,  only, 
possible,   14-470 
LOST  PROPERTY,  larceny  by  find- 
er, 8-125,   129 
LOST  RECORDS,  see  Records. 
LOTTERY,  see  Gaming. 

Sending     lottery     matter     through 

mails,  9-146?i,   148 

LOVE     AND     AFFECTION,     see 

Alienating  Affections;  Expert 

AND  Opinion  Evidence;  Mental 

AND  Physical  States. 

LUMBERING,  see  Timber.     See  also 

Logs  and  Logging. 
LUNACY,   see   Insanity.      See    also 

Inquisition  of  Lunacy. 
LUNATICS,   see  Insanity. 
MACHINERY,  see  Railroads. 
As  a  fixture,  see  Fixtures. 
Capacity  of,  2-855 

Expert  and  opinion  evidence,  see 
infra,  Expert  and  opinion 
evidence. 


MACHINERY,  cont'd. 
Capacity  of,  cont'd. 
Mill,  5-591 

Similar   transaction,   11-812 
Condition  and  safety  of,  in  action 

by  servant,  8-541 
Danger  from,  capacity  to  appreci- 
ate, see  Capacity. 
Experiments   with,  5-477 
Expert    and    opinion   evidence,   5- 
569 
Capacity   of,    5-538 

Non-expert  opinion,  5-654,  654n 
Ore   crushing  mill,   5-537/1 
Inspection,   as  to  necessity  and 

sufficiency    of,    5-572 
Mills  and  milling,  5-591 
Proper   construction,  non-expert 
opinion  as  to,  5-682 
Presumption    of    negligence    from 
breakage    or    defective    opera- 
tion, 8-882 
Testimony  as  to  working  of  con- 
trary   to     mechanical     princi- 
ples,  14-140 
MAGISTRATE,     see     Examination 
Before  Committing  Magistrate  ; 
Records.     See  also  Commitment. 
MAGNIFYING   GLASS,   use  by   ex- 
perts, to   examine  alterations  in 
wills,   14-46171 
Use   by  jury,   see  Demonstrative 
Evidence. 
MAILS    AND    MAILING,    see    Of- 
fenses  Against   Postal   Laws. 
See  also  Letters;  Post-0 ffices. 
Conspiracy     to     obstruct     mails, 

3-120n,   409?i 
Injuries    from    being    struck   with 

mail  Dag,  10-508 
Judicial  notice  of  usual  course  of 

mails,    7-969 
Letter     carrier's     knowledge     not 

privileged,    10-345 
Mailing,   how  shown,   9-146  _ 
Letter-press   copies   as   evidence 

of,  3-541 
Of  depositions,  4-474 
Postmarks,   as   evidence,   4-475n.; 

14-723 
Presumption  from,  9-903 
Presumption  from  mailing,  see  Pre- 
sumptions. 
Delivery   or  receipt,   2-14n,   380; 
3-636/1;  4-259,  266;  9-897 
Account,  l-160n,  162)i 
Countermand   of   order,   11-502 
Effect  of  evidence  upon,  9-886/1 
Libel  sent  through  mail,  8-189 
Notice,  6-289;  9-674 
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MAILS  AND  MAILING,  cont'd. 
Presumption   from  mailing,  cont'd. 
Delivery  or  receipt,  cont'd. 
Notice,  cont'd. 

Of  insurance  assessment  or 
premium,    7-526n 
Payment    from    remittance    by 

mail,  9-720 
Prepayment    of   postage,   2-996 
Service  by,  11-732 
MAINTENANCE,  see  Husband  and 
Wife. 
Of  child,  see  Parent  and  Child. 
Presumptively  not  advancement, 
4-590 
MA,TOEITY,  see  Age;  Infants. 
MALICE  —  Consult   analysis   of   this 
article,    8-364.       See    Homicide; 
Libel    and     Slander;     Mental 
and  Physical  States;   Similar 
Transactions.      See    also    Good 
Faith. 
As  evidence  of  motive,  see  Motive. 
Bona  fide  claim  of  right,  8-386 
Conduct    and    declarations,    1-996; 
8-554 
Torts,  implied  from,   l-762n 
Declarations,   1-1009 
Direct  testimony  as  to,  see  Direct 

Evidence. 
Exemplary  damages,  see  Damages. 
As  element  of,  4-832 
In  assault  and  battery,  1-996 
Facts    not    known     to     person     in 

question,  8-209 
False    imprisonment,   necessity    of 

proof   in,   5-733 
General   or   impersonal    malice,    6- 

640,   653;    8-198 
Homicide,  see  Homicide. 

Of     officer    killing     during     at- 
tempted  arrest,   6-735 
Presumption,   6-583 
Express   malice,   6-592 
Inference  from  nature  of  act,  see 

infra,  Presumptions. 
Intervening    friendship,    effect,    6- 

647 
Lack  of,  how  shown,  8-200 
Legal    and    actual    malice    distin- 
guished,  8-194,  220 
Libel  and  slander,  in  actions  for, 

8-194 
Malicious  intent,  see  Intent. 
Malicious    mischief,     on    prosecu- 
tion for,  8-383 
Malicious    prosecution,    see    Mali- 
cious Prosecution. 
Nature    and    circumstances    of    act 
(see    infra,    Presumptions), 
6-625 


MALICE,  cont'd. 

Of  adjoining  landowner,  1-212 
Other  offenses,  see  Similar  Trans- 
actions. 
Preparations,   6-632 
Presumption,  from  nature  of  act, 
6-587,   625 
Effect  of  evidence  upon,  9-886n 
Illegality,    1-1011;    6-583 
In   malicious  mischief,   8-384 
In    mayhem,    8-553 
Kecklessness,    1-1011 
From  possession  of  deadly  wea- 
pon, 6-634 
From  use  of  deadly  weapon,  6- 

587 
Public      officer,     sufficiency     of 
proof  of,  9-225 
delations  and  conduct  of  parties, 
6-627;   8-198 
Subsequent   statements   and   con- 
duct,  4-18?!,   733;    6-635 
Threats  as  evidence  of,  see  Threats. 
Assault  and  battery,  1-996,  1009 
Toward  class  or  race,  6-643,  651 
Toward   corporation,   6-644 
Toward  family,  6-644 
Toward  intended  victim,  6-737 
Toward  third  person,  6-651 

In    libel    and    slander,    8-214 
Trespass,  as  element  of,  13-49n,  50 
Necessity    of,    to   justify   treble 
damages,  13-49 
MALICIOUS     ATTACHMENT,     ac- 
tions for,  2-88 
Malice  or  good  faith,  8-375n,  380 
Burden    of   proof,    8-413n 
MALICIOUS     MISCHIEF  —  Coiisult 
analysis  of  this  article,  8-381 
Act    in   defense     of    property    or 
preservation  of  health,  8-379 
MALICIOUS  PEOSECUTION— 
Consult   analysis   of   this   article, 
8-389 
Acquittal,  judgment  as  evidence  of, 

7-852 
Belief,  direct  testimony,  see  Direct 

Evidence. 
Character    of   act    as   evidence    of 

malice,  8-374 
Good     faith,     see     Mental     and 
Physical    States.      See    also 
Good  Faith. 
Information  or  advice  on  which 
defendant  acted,  8-379 
Plaintiff's  good  character  to  rebut 

evidence  of  guilt,  3-4n 
Eecord   of  prosecution,   10-758n 
Termination    of    prosecution,    best 
evidence,    10-819n 
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MALPRACTICE,  see  Attorney  and 
Client;    Physicians    and    Sur- 
geons. 
Expert  testimony  as  to,  5-582;  9- 
846 
MALT  LIQUORS,  see  Intoxicating 

Liquors;  Judicial  Notice. 
MANDAMUS,  see  Officers. 

Affidavit  for,  necessity  of  entitling-, 

1-72571 
Answer,    denials    on    information 

and  belief,  1-407 
Burden  of  proof,   compelling  bond 

issue,  legality  of,  2-793n 
Failure     to     deny     as     admission, 

l-405n 
To  compel  preliminary  examination 

of  accused,  5-307n 
To    enforce    right    to    inspect   rec- 
ords,  4-806 
MANIFEST,   see  Ships  and  Shipping. 
Opinion    as    to,    see    Expert    and 
Opinion  E\aDENCE. 
MANNER,  see  Circumstantial  Evi- 
dence.    See  also  Appearance. 
MANSLAUGHTER,  see  Homicide. 
MANUAL  LABOR,  what  is,  12-529ri 
jyiAPS  —  Consult     analysis     of     this 
article,     8-431.        See     Ancient 
Documents;  Diagrams.   See  also 
Surveys  and  Surveying. 
Acceptance   of   dedication   as  evi- 
dence  of,  4-134 
As     declarations     against     interest, 

4-72?i 
Boundaries,  as  evidence  of,  2-698, 
705 
As    hearsay    declarations    as    to 
ancient  boundaries,  2-729 
By  public  officers,  10-741 
Certified   copies,   10-879 
Dedication,   as   evidence   of,  4-120 
Showing    acceptance    of,    4-134 
Eminent   domain,  of  premises  af- 
fected,  5-218 
Of  property  taken,  5-222n 
Explanation  of  colors,  l-845n 
Flowage    of    land,    in    action    for, 

li-39n 
Geological    map     of    interior     de- 
partment, 12-517 
Handwriting  of,  knowledge  of  wit- 
ness to,  6-376/1 
Homicide,  scene  of,  6-608 
Inscriptions  on  as  declarations,  4- 

82 
Judicial  notice  of,  7-988/1,  990 
Of  streets  shown  by,  7-1019 
Offer  in  evidence,  necessity,  5-470 
Opinion  evidence  as  to,  2-720 
Parol   evidence   affecting,   10-1000 


MAPS,  cont'd. 

Plats,   highway,   6-464,  465 

In    street    assessment    proceed- 
ings,   11-872 
Public  land,  to  show  public  char- 
acter   of,    10-436 
Referred  to  in  deeds,   12-614 
Unofficial    map,    use    of    on    cross- 
examination  to   explain  testi- 
mony, 3-913 
Venue,  as  proof  of,  13-935 
MARGINS,  see  Gaming. 
MARINE   INSURANCE,  see  Insur- 
ance. 
MARINE  PROTEST,  see  Protest. 
MARINE  SURVEY,  as  evidence  of 
condition  of  ship,  7-563 
Report    of,    parol    evidence    contra- 
dicting, 1-323 
Under  order  of  court,  7-5 63n 
MARITIME   LAW,   see  Admiralty; 

Ships  and  Shipping. 
MARKETABLE  TITLE,  in  suit  for 
specific  performance,  11-925,  935 
Parol  evidence  to  show,  11-930 
Vendee's  right  to,  13-889 
MARKET  PRICE,  see  Marlcet  Value. 
MARKET    REPORTS     (see    Market 

Value),  2-586 
MARKET    VALUE,    see    Damages; 
Value.   See  also  Marlcet  Reports; 
Newspapers. 
MARKS,    see   Abbreviations;    Iden- 
tity.     See    also    Labels;    Maries 
and  Brands;  Tracks;  Wounds. 
As  evidence  of  cruelty,  4-774 
Boundary,      opinion     as      to      age, 

5-678/1 
Collision,     lack     of     as     affecting 

weight   of   testimony,   14-140 
Identification  by,  marks  or  wounds, 

3-136 
In  account  book,  explanation   of, 
2-684 
Cipher  entries,   2-615,   684n 
In  stream,   reference   to,   to   prove 
former  level  of  water,   14-38/J 
Labels,  see  Labels. 
Laundry    marks    as    evidence    of 

identity,  4-287 
On  ballots,  5-114 
On  victim  of  rape,   as  corrobora- 
tion, 3-710 
'    Parol   evidence,   9-390 
Postmark,    see   Offenses    Against 
Postal  Laws.     See  also  Mails 
and  Mailing. 
Signature  by,  see  Signatures. 
Surface    indications,    as     evidence 
of     underground     channel    of 
water,    14-63 
Surveyor's,  explanation  of,  1-31 
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MARKS   AND   BRANDS,    see    Tim- 
ber;   Trade-Marks    and    Trade 
Names.    See  also  Labels;  Maries. 
Alteration  of,  variance,  13-717 
Expert   testimony   as   to,  5-558 
Identification    by    (see    Identity), 
6-927 
In  larceny  case,   8-139 
Inspection    by    jury     to     Jeter- 
mine  practicability  of,  4-292 
Of  owner,  see  infra,  Ownership. 
Identification  of,  6-928?i 
On  timber,   12-512 
Ownership   of,   record   as  best  evi- 
dence, 10-809» 
Ownership   shown   by,    8-139 
Initials   on   cars   of   railway,   9- 
263;   10-574 
Presumption  from,  10-574 
Name  on  wagon,  9-26;  12-604ra 
Of  animals,  1-889;  9-266 
On    prosecution   for   larceny,    8- 
139 
Registration  of,  1-890 
Transfer   of  recorded  brand,  oral 

evidence   of,   1-890 
Unrecorded  brand,  12-513 
MABBIAGE  —  Consult    analysis    of 
this  article,  8-438.      See  Breach 
OF  Promise;  Divorce;  Husband 
AND  Wife;  Pedigree. 
Admissions,   proof   by,    l-505ft;    2- 
417,  419 
In  criminal  prosecution,  3-323 
For   adultery,    1-626 
Sufficiency,  3-354 
Adultery,  proof  in  prosecution  for, 

1-624 
Agreements  in  consideration  of,  see 

Statute  of  Frauds. 
Alienation  of  affections,  proof  in 

action  for,  1-756 
Alimony,  proof  on  application  for, 

4-782 
Annulment   for  impotence,  see  7m- 
yotency. 
Sufficiency    of    evidence,    3-727 
Application  by  widow  for  letters  of 
administration,  proof  on,  5-390re 
Bigamy,  in  prosecutions  for,  2-416 
Certificates  of,  as  evidence  of  (see 
Certificates),  3-783n;  8-177 
On   prosecution   for   adultery, 
1-625 
Part  of  res  gestae  of  ceremony, 
ll-417n 
Clergyman's  record  of,  5-272 
Cohabitation     and     repute,     2-417, 

419 
Continuance,  presumption  as  to  (see 
Presumptions),  9-912 


MARRIAGE,  cont'd. 

Contract  of,  see  Breach  of  Promise. 

Presumptions   as  to,  2-734 
Criminal  conversation,  proof  in  ac- 
tion of,  3-782 
Declarations    of    parties,     to     dis- 
prove, on  issue  of  legitimacy 
of  offspring,  8-175 
To    prove    acceptance    of    con- 
tract, 2-737 
Direct     evidence     of,     see     Direct 

Evidence. 
Divorce  case,  proof  in,  4-750 
Effect  on  citizenship,  3-158 
Eye-witnesses  of  ceremony,  testi- 
mony of,  2-417 
Fornication,  prooi  on  prosecution 

for,  5-968 
Impotency   of   parties   to,   see   7m- 

potency. 
Incest  of  ancestors  of  parties  to, 

7-259 
In  dower  cases,  4-866 
Intercourse  during,  see  Sexual  In- 
tercourse. 
Legitimacy,   of  child  born   during, 
see  Legitimacy. 
Proof,  on  issue  of,  8-165 
Non-access  during,  see  Non- Access ; 

Sexual  Intercourse. 
Nullity  of,  see  Impotence. 
Of  pauper,  to  show  settlement,  9- 

678 
Presumption    as     to     validity,     in 

bigamy  prosecution,  2-418 
Presumption    of,    9-895 

Conflicting   with   presumption    of 
innocence    (see   P  r  e  s  u  m  P- 
tions),  9-892,  893 
Promise  of,  see  Breach  of  Prom- 
ise;  Seduction. 
Record  evidence,   2-416 
Of  celebrant,  1-625 
Parol  evidence  affecting,  10-981 
Public    records    of,    10-733,    739, 
981 
Register   of  marriages   as  evi- 
dence of,   3-782?i 
Unnecessary,  witness  with  knowl- 
edge competent,  3-783?i 
MARRIAGE     CERTIFICATE,     see 

Certificates  ;  Marriage. 
MARRIAGE    LICENSE,    see     Mar- 
riage. 
MARRIED    WOMAN,    see    Divorce; 
Husband  and  Wife;  Marriage; 
Witnesses. 
Acknowledgment  by,  1-204 

Impeachment  of,  l-199w,  l-200n, 
201«,  1-206 
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MASONIC  FRATERNITY,  see  Fra- 
ternal Societies. 
MASONRY,  see  Architecture ;  Build- 

hiff  and  Building  Contracts. 
MASTER,    see    Admiralty;     Ships 

AXD  Shipping. 
MASTER    AND    SERVANT  —  Con- 
suU  analysis  of  this  article,  8-488. 
See  Services. 
Admissions  by  servant  (see  Admis- 
sions), 1-538 
Assumption  of  risk  by  child,  con- 
sent of  parent,  9-295 
Capacity   of   servant   to   appreciate 

risk,  see  Capacity. 
Competency,  of  fellow-servant,  ap- 
pearance   and    conduct    while 
testifying,   4-284 
Of   servant,   how   shown,    2-841, 
5-596 
Incompetency,     necessity     of 

pleading,    13-799 
Opinion,  see  Expert  and  Opin- 
ion  Evidence. 
Conclusion,  8-511 
Previous   similar  transactions, 

11-788 
Reputation,    8-22 
Servant  by  whom  injury  was 

caused,    10-481 
Servant    responsible    for    fire, 
10-546 
Continuance    of   relation,   presump- 
tion, 9-907)1 
Contract  of  employment,  see  Parol 

Evidence.    See  also  Seamen. 
Credibility  of  servant  as  witness 
for  master,  2-412 
Uncontradicted      testimony,      14- 
125«. 
Declarations    by    servant,    against 
master,     see     Principal    and 
Agent. 
In   course   of   duty,  see  Admis- 
sions; Declarations;  Prin- 
cipal  AND    Agent;    Res 
Gestae. 
Res  gestae,  see  infra,  Res  gestae. 
Duress    between,    presumption    as 

to,  4-909 
Employment   of  child,  see  Parent 
AND  Child. 
Action    by    parent    for    injuries 
to   child,   9-295 
Entries    by    servant    in    books    of 
account  as  admissions,  2-665, 
667 
Expert  testimony  as  to  duties  and 
capacity  of  railroad  employes, 
5-596 


MASTER  AND  SERVANT,  cont  'd. 
Independent   contractor,   burden   of 

proof,  8-87371 
Injury   to   servant,   maxim   of   res 

ipsa  loquitur,  8-890 
Negligence,  see  Negligence. 
Privileged      communications      be- 
tween,  10-356 
Ratification    of    servant's    act,    see 

Ratification. 
Receipt    in    full    evidence    of    pay- 
ment  for   all   services,   3-250n 
Res  gestae  declarations,  of  servant 
(see  Admissions),  ll-425_ 
Of  fellow-servant  or  companion 
of     in,]ured     servant,     11- 
338n,  339,  345n,  346,  437n 
Of    injured    servant,    11-319", 

325n,  330?i,  332?i 
Of      third      persons,      ll-342n, 
343 ?i,  346)1 
Rules  of  employer,  see  B,ules. 
Seamen,   see   Ships   and  Shipping. 

See  also  Seamen. 
Seduction    of    servant,    see    Seduc- 
tion. 
Services,  see  Services. 
MASTER  IN  CHANCERY,  see  Ref- 
erences. 
Reference  to,  for  accounting,  1-139 
Witnesses,    compelling    attendance 
by  attachment,  2-122 
MATERIALITY  —  Consult     analysis 
of  this  article,  8-549.    See  Com- 
petency;     Objections;      Rele- 
vancy. 
Admissions,   1-60? 
Alteration    of    instrument,    1-780 
Discovery,  of  facts  inquired  into, 

4-703 
Distinguished     from     competency, 

3-167 
Documents,  see  Documentary  Evi- 
dence.   See  also  Production  of 
Documents. 
Pacts    admitted    by    pleadings,    8- 

558 
Immaterial   matter   called   out  by 
adversary,  rebuttal  of,  3-186 
Waiver  of  right  to  object  by  re- 
sort to  similar  evidence,  3- 
186 
Impeaching    evidence,    inconsistent 

statements,  7-75 
Interrogatories  in  examination  be- 
fore   trial,   5-353 
Misrepresentation,  see  Fraud;   In- 
surance ;     Rescission.      See 
also  Mistake. 
Newly  discovered  evidence,   8-997 
Oflfer  to  show,  9-170 
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MATERIALITY,  cont  'd. 

Perjury,     testimony     constituting, 

9-755 
Questions,    necessity    of    showing, 

4-673;    9-170 
Eefusal      to      answer      immaterial 
questions,   3-486,   488 
Privilege,  see  Witnesses. 
MATERIALMEN,     see     Admiralty; 

Ships  and  Shipping. 
MATERIALS,    lien    for,    see    Admir- 
alty; Mechanics'  Liens. 
MATHEMATICS,  testimony  involv- 
ing    mathematical     absurdities, 
14-139 
MAXIMS,  see  Words  and  Phrases. 

As  to  weight  of  evidence,  14-111 
MAYHEM  —  Consult  analysis  of  this 

article,  8-552 
MAYOR'S    COURT,    depositions    in, 

4-316ft 

MEANDER,    see    Boundaries;    Wa- 

■  TERS    AND    Watercourses.     See 

also  Surveys. 

MEANING    OF    WORDS    AND 

PHRASES,    see    Words    and 

PJlTdSCSt 

MEANS  AND  INSTRUMENTAL- 
ITIES, see  Circumstantial  Evi- 
D  e  N  c  E  ;  Demonstrative  Evi- 
dence. 
MEASUREMENT,  of  person  in 
court,  5-477)1 
Mistake   in   by  official   scaler,   12- 

510 
Weight,   compared    with    mere    es- 
timates,   14-156 
MEASURE    OF   DAMAGES,   see 
Damages;    Trover  and  Conver- 
sion; Value. 
MECHANICAL  TABLES,  2-589 
MECHANICS,   see   Building   and 
Building  Contractors ;  Machinery. 
Account  books  of,  2-638 
Expert  testimony  as  to,  5-573 
MECHANICS'    LIENS  — Cons  uU 
analysis  of  this  article,  8-556 
Account  books  of  claimant,   2-653 
Best  evidence  of  filing,   10-812 
Bonds    against,   judgment    against 
principal  conclusive  on  surety, 
10-69 
Declarations   of  contractor,  against 

owner,   l-539?i 
Fixtures,  custom  as  to,  5-761n 
Record     of     contractor     for     whom 
plaintiff  worked,  5-259rt 
MEDICAL  BOOKS,  see  Books;  Ex- 
pert AND  Opinion  Evidence. 
As  evidence,  2-589 


MEDICAL    EXPERTS,    see    Cause; 
Expert   and   Opinion   Evidence. 
See  also  Death ;  Wounds. 
MEDICINE,     see     Physicians    and 

Surgeons. 
MEMBERSHIP,    in    corporation,    see 

Corporations. 
MEMORANDA,  see  Books  op  Ac- 
count; Declarations;  Entries 
in  Regular  Course  of  Busi- 
ness ;  Refreshing  Memory  ; 
Statute  of  Frauds;  Written 
Instruments.  See  also  Ac- 
counts. 
As    evidence,    14-724 

As  best  evidence,  2-298 
As  part  of  res  gestae,   11-415 

Of   contract,   3-514 
As    secondary    evidence    of    writing 
prepared      from      them       (see 
Drafts),  8-357 
Attestation   clause  as,   14-411 
Construction   of,   14-215n 
Made  in  presence  of  adverse  party, 

4-236 
Of  contract,  as  evidence  of,  3-521; 
14-731 
Effect  on  competency  of  oral  evi- 
dence, 3-512,  519    . 
Of   former    testimony,    5-949 
Of  incompetent  witness,  12-950 
On   diagram,   hearsay  character,   6- 

60971 
On      expense      bill      as      evidence 

against    carrier,    2-869 
On  mortgage,  8-785 
On  public  records  and  documents, 
10-721,    746 
Necessity   of   including   in    certi- 
fied copy  (see  Records),  10- 
787 
Of    private     writing  B,     certified 

copy,  10-930 
On  judicial  records,  10-783 
Private  memoranda  of  officer  as 
record,  10-723 
Parol  evidence  affecting,  see  Parol 
Evidence;  Statute  of  Frauds. 
Records    made    from,    10-717 
Refreshing  memory    (see  Refresh- 
ing Memory),  11-92;  14-724 
Eefusal  to  allow  accused  inspection 
of,    as    violation    of    right    of 
confrontation,   14-576n 
Taking    to    jury    room,    5-464;    11- 
125 
MEMORY,  see  Mental  and   Physi- 
cal  States;    Refreshing   Mem- 
ory;   Weight    and    Effect    of 
Evidence. 
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MEMOEY,  cont'd. 
Age,  effect,  14-195 

Failure  of  from  old  age,   14-164 
As    affecting    credibility    (see 
Weight   and   Effect   of   Evi- 
dence; Witnesses),  3-764;  14- 
180 
As  to  date,  see  Bate;  Time. 
Children,   14-163 

Competency    to    testify,    effect    on, 
see  Witnesses  ;  and  infra,  Un- 
certainty of. 
Copies  made  from,  see  Copies. 
Cross-examination  to  test,  3-857 
Distrust  of,  as  affecting  weight  of 
admissions  and  declarations,  14- 
144 
Extraordinary,  14-182,  199 
Forgetfulness,   14-182 
Interest,  effect  on,  14-189 
Judicial  notice  as  to  development  of 

faculty  of,  7-908?!, 
Loss     of    by     former     witness     as 
ground  for  using  former  testi- 
mony, 5-900 
Minute,  distrust  of,  14-141 
Of    former    testimony     (see    Wit- 
nesses), 5-942,  957 
Partial,  clanger  from,  14-146 
Subscribing  witness,  failure  of,  ef- 
fect (see  Wills),  14-782 
Testamentary  capacity,  as  evidence 

of,   14-289 
Testimony  as  to  capacity  of,  2-840 
Testimony  from,  see  Weight  and 
Effect    of    Evidence;    Wit- 
nesses. 
As  to   contents   of   writing    (see 
Lost    Instruments  ;     Wit- 
nesses), 2-387,  390 
As  to  correctness  of  copy,  3-549 
As  to  lost  deed,  4-215 
As    to    signing    of    instrument, 

6-360?i 
Distinguished  from  conclusion  or 

opinion,   5-668 
Elderly  witness,  14-195 
Uncertainty  of  (see  supra,  Compe- 
tency), 14-112/1 
As  affecting  competency  of  tes- 
timony, 2-263 
As  ground  for  striking  out  testi- 
mony,  12-184,   187 
Women,  14-165 
MENACE,    see    Dueess.      See    also 
Threats. 


MENTAL      AND      PHYSICAL 
STATES  —  Consult    analysis    of 
this  article,  8-571.     See  Assent; 
Capacity;    Cause;    Dying    Dec- 
larations ;    Insanity  ;    Knowl- 
edge ;     Physical    Examination. 
See    also    Consent;    Good   Faith; 
Impression;  Memory;  Pregnancy ; 
Threats;  Understanding. 
Accused,  in  homicide  case,   6-738 
Advice,    see    Malicious    Prosecu- 
tion;  and  infra.  Declarations; 
Information. 
Intoxicating  liquors,  advice  as  to 

sale  of,  7-746 
Legal  advice,  see  Malicious 
Prosecution.     See  also  Ad- 
vice of  Attorney. 
Affection,   see   Alienating   Affec- 
tions. 
Declarations  showing,  1-758 
Animals,  see  Animals. 
Appearance,  see  Appearance. 
Apprehension,    see    infra,    Declara- 
tions;  Information. 
Of  danger,  see  Assault  and  Bat- 
tery ;  Homicide;   Negli- 
gence; Eailroads.    See  also 
Threats. 
By  servant,  see  Capacity; 
Master  and  Servant. 
Of   death,    see   Dying   Declara- 
tions; Gifts. 
Statements    and    acts    of    others, 
11-398 
As  affecting  weight  of  confessions, 

3-355 
Belief,    see    Belief;    Direct    Evi- 
dence. 
As   evidence   of  good   faith    (see 
Malice.       See     also     Good 
Faith),  8-201 
As  evidence  of  intent,  7-608 
Cross-examination   as   to    foun- 
dation of,  3-859 
Grounds  of,  see  infra,  Declara- 
tions;   Information. 
Hearsay,  8-203 
Al  to  purpose   of  _  assailant,   see 
Assault    and  '  Battery; 
Homicide.      See    also    Self- 
Defense. 
Capacity,  see  Capacity. 
To  contract,  see  Capacity. 
To  testify,  see  Competency  ; 
Witnesses. 
Complaints,  see  Complaints. 

Showing  physical  condition  by 
(see  infra,  Declarations; 
Pain),  13-224 
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MENTAL  AND   PHYSICAL      M 
STATES,  cont'd. 
Conclusions,   see  Direct  Evidence. 

See  also  Conclusions. 
Continuance,  presumption,  see  Pke- 
SUMPTIONS. 

Declarations,  see  infra,  Information. 
Affection,   1-758 

As  basis  of  medical  expert's  tes- 
timony, 5-608 
By  assaulted  person  to  physician, 

1-997 
By   deceased    or   injured    person, 
6-661 
Dying  declarant,  4-957 
By  testator   (see  Wills),  13-272 
Intent  or  purpose,  see  Domicil; 
Gifts;  Intent;  Ees  Gestae. 
See  also  Suicide. 
Accompanying  arrival,    depart- 
ure,  or   preparation   there- 
from, 1-64;  6-663;  4-765 w; 
5-318;  11-422 
Accused,  6-636,  739 
Deceased     in     homicide     case, 

6-663 
Pauper,  as  to  animus  manendi 
and  revertendi,  9-685,  686 
Ees  gestae,  11-418 
To  leave  country,  5-939?i 
Of   third   person    (see   Intent), 

7-622 
On    behalf    of    declarant,    2-77; 
6-761,  763;  14-716 
Accused    in    homicide   case,    6- 
739,    761 
Pain  and  suffering,  7-386,  536 
In  malpractice  case,  9-844 
Mental  suffering,   7-406 
Physical  condition,  as  to,  1-64 
Kes   gestae,  as  to  mental  condi- 
tion, 11-417 
As  to  physical  condition,  11-418 
Self-serving,  see  supra,  On  behalf 

of  declarant. 
To  show  effect  of  riotous  acts  on 
minds  of  declarants,  11-454 
Direct  testimony,  see  Direct  Evi- 
dence. 
Di    ase,  see  Disease. 
Divorce,  of  parties  to  suit,  cruelty, 

4-772 
Dying  declarant,  4-956 

As   affecting   weight   of   declara- 
tions, 14-151 
Conclusions,  4-955 
Exclamations   indicative  of  mental 

suffering,  1-899 
Experiments  demonstrating,  5-478 
Expert   and   opinion   evidence    (see 
Expert     and     Opinion     Evi- 
dence), 8-582 
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STATES,  cont'd. 
Expert  and  opinion  evidence,  cont  'd. 
Dying  declarant 's  mind,  condition 

ot,  4-955 
Health  and  bodily  condition,  ex- 
pert testimony,  5-580 
Non-experts,    5-660?i,    696;     7- 
395,  528n 
Intelligence,   as   to    (see   Insan- 
ity), 2-839 
Medical  experts,  see  Expert  and 

Opinion  Evidence. 
Mental  operations  and  conditions, 

5-700 
Of  injured  person,  as  to  cause  of 

pain  and  symptoms,  7-395 
Pain,   opinion   as   to   genuineness 

of,  7-374 
Purpose   and    intent   of   another, 

6-762 
Understanding   of    libel   or   slan- 
der,  8-241 
Willingness     to     make     contract, 
5-701 
Fear,  see  supra,  Apprehension ;  Dec- 
larations. 
Facts    not    known    to    person    in 

question,  8-283 
Of  injury,  see  Homicide. 
Health,    see   Expert   and   Opinion 
Evidence.      See    also   Disease; 
Health. 
Of  insured,  7-534 
Ill-feeling,  see  Circumstantial  Ev- 
idence ;   Homicide  ;  M  e  n  i^  l 
and  Physical  States. 
Opinion,   13-298 
Illness,    effect   on   memory,    14-191, 

193 
Inclination,  see  Adultery  ;  Divorce. 

See  also  Inclination. 
Information     received     from    third 
persons,   see   Advice   of  Attor- 
ney;   Information;   and   supra, 
Apprehension;     Belief;     Decla- 
rations. 
Bearing  on  good  faith  (see  Mal- 
ice ;  Malicious  Prosecution. 
See  also  Good  Faith)   7-527n 
Belief,  as  ground  for,  8-202 
By  officer  killed  during  attempted 

arrest,  6-732,  733 
Declarations  of  third  persons  (see 

supra,  Declarations),  7-624 
Eumors,    reports    and    suspicions, 
8-281 
To  rebut  malice,  8-379 
Insanity,  see  Insanity. 
Insurance,   of  applicant   for,   7-518, 

520,  528 
Intoxication,  see  Intoxication. 
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MENTAL    AND    PHYSICAL 
STATES,  cont'd. 
Judicial  notice  as  to,  7-908 
Memory,  see  Memory. 
Pain,    declarations    of,    see    supra, 
Declarations. 
Direct  testimony,  see  Direct  Evi- 
dence. 
Experiments,    see   supra,   Experi- 
ments. 
Instinctive  acts,  7-392 
Opinions,  as  to  genuineness,  7-374 
Non-expert  opinion  as  to  cause, 
5-699;   7-395 
Payment  of  sick  benefits  as  evidence 
of    recipient's    physical    condi- 
tion, 7-528?i 
Photographs    as    evidence    of,    see 

Photographs. 
Presumption    of    normal    condition, 

2-846 
Previous  and  subsequent  condition, 
of  mind,  7-454 
Physical  condition,  7-383 
Eemoteness,  2-850 
Privileged    communications    as    to, 

10-121 
Profert  of  person,  see  Demonstra- 
tive Evidence;  Experiments; 
Physical  Examination. 
Eejection  by  insurance  company  as 
evidence  of  physical  condition, 
7-527« 
Eeliance,  direct  testimony,  see  Di- 
rect Evidence. 
Oh    false    representation,    5-751 ; 
6-69,  72;    13-842 
Mutual  course  of  dealings,  6-42 
Value  of  property  involved,  6- 
47n,  48n 
On  guaranty,  6-296 
On  partnership,  reputation  as  evi- 
dence of,  9-551 
Eeputation  as  evidence  of,  see  Hom- 
icide.    See  also  Character  and 
Eeputation  ;  Reputation. 
Eumor  as  evidence  of,  see  Eumor ; 

and  supra,  Declarations. 
Telegram,  in  action  for  default  or 
non-delivery      of,      see      Tele- 
graphs and  Telephones. 
Testator  (see  Wills),  14-267 
Uncontradicted  testimony  as  to,  14- 

130 
Understanding,   see    Understanding. 
MENTAL    CAPACITY,    see    Capac- 
ity;    Insanity;     Mental     and 
Physical  States. 
Mental    disability,    as    ground    for 

cancellation,  2-829 
To  contract,  see  Capacity. 


MENTAL  CAPACITY,   cont'd. 
To  make  will,  see  Wills. 
To   testify,   see    Competency;    In- 
fants; Insanity;  Witnesses. 
MENTAL    CONDITION,    see    Men- 
tal and  Physical  States. 
Change    of,    opinion    evidence,    14- 
380 
MENTAL  SUFFEEING,  see  Breach 
op  Promise;  Damages;  Mental 
and  Physical  States. 
As  damages,  in  breach  of  promise, 
2-752 
In  criminal  conversation,  3-796 
Declarations    indicating,    11-420 
MENTAL    WEAKNESS,    see    In- 
sanity;      Undue       Influence; 
Wills. 
Presumption   of  fraud   from,   2-829 
MEECANTILE     AGENCY,     commu- 
nications to,  privilege  of,  10-359 
Judicial     notice      of     nature     and 

methods  of  business,  7-937n 
Eatings  of,  14-709 
Eeports    of,    to    prove   partnership, 

9-548;    14-709 
Statements    to    and    reports    of    as 
evidence     of     fraud      (see 
Fraud),  6-39;   11-570 
MEEGEE,    account   stated,  in   sealed 
instrument,  1-181 
Contracts     merged     in     judgment, 

how  proved,   10-825 
Of  mortgage,  8-770 
Written     instruments     merged     in 
judgment,  admissibility  in  evi- 
dence,  14-698 
MEEIDIAN,  true  and  magnetic,  pre- 
sumptions to  which  intended  in 
description,  2-713 
Variation  in,  2-717 
MEEITS,    affidavit    of,    see   Affida- 
vits. 
Judgment  on,  see  Judgments. 
MESNE    PEOFITS,    judgment    in 
ejectment   as    evidence  in   action 
for,   5-41 
METEE  BOOK,  as  book  of  account, 

2-627?i 
METHOD    OF    OBTAINING    EVI- 
DENCE, effect,  see  Competency; 
Written  Instruments.' 
MEXICAN    GEANTS     (see    Public 

Lands),  10-421,  432 
MICEOSCOPE,    see    Demonstrative 
Evidence. 
Use  by  experts,  14-461n 
MILEAGE,    of    witnesses    (see   Wit- 
nesses), 14-557 
MILITAEY  EECOEDS,  see  Eecords. 
MILITAEY  SEEVICE,  see  Army  and 
Navy. 


947 


Milk. 


INDEX. 


Mistake. 


MILK,  adulteration  of,  see  Adulter- 
ation. 
MINES  AND  MINERALS  —  Consult 
analysis  of  this  article,  8-589 
A-bandonment,  sco  Abandonment. 
Customs,  scj  Customs  and  Usages. 
See    also    infra,    Miner's    cus- 
toms and  rules. 
To  discharge  debris  into  stream, 
14-30n 
Damages     from     obstruction     by 

water,    4-18?i 
Ejectment,   proof   of   title,   5-6 
Expert    and    opinion    evidence,    5- 
591 
As  to  blasting  powder,  5-535n 
As  to  value,  13-477 

Knowledge  of  witness,  13-493 
Capacity  of  crushing  miU,  5-537n 
Inspection  of  mine,  8-608 

As  violation  of  privilege  against 

self-crimination,  14-655?i 
Statute,  13-961n,  968 
Judicial  notice,  customs  and  rules 
of   miners,    7-929 
Meaning  of  mining  terms,  7-924n 
Ordinary  operation  of,  7-938rt 
Mineral    land,    character     of     sur- 
rounding land,   12-517 
Miner's  customs  and  rules,  judicial 
notice,      see      supra.     Judicial 
notice. 
Necessity   of  pleading,   13-799 
Tailings,    abandonment,    1-2,   6 
Custom  to  discharge  into  stream, 
14-30n 
Value,  how  shown,  14-434 

Expert  and  opinion  evidence,  see 
supra,    Expert    and    opinion 
evidence. 
View  of  mine,  see  supra,  Inspection. 
MINISTEES,  see  Clergymen. 

Eecords  of,  see  Marriage;  Eecords. 
MINORS,    see    Age;    Infants.      See 
also  Children. 
Abduction  of,  see  Abduction. 
Billiard  or  pool  room,  presence  in, 

see  Gaming. 
Employment    of    as    evidence    of 

negligence   by   master,   8-534 
Knowledge  of  minority,  see  Knowl- 
edge. 
Sales  of  liquors  to,  see  Intoxicat- 
ing Liquors. 
Saloons,  loitering  about  or  remain- 
ing in,  see  Infants;    Intoxi- 
cating Liquors. 
MINUTES,     see    Books;     Corpora- 
tions ;  Former  Testimony; 
Records. 


MINUTES,  cont'd. 

Clerk  or  judge,  best  evidence   of, 

10-817' 
Judge's,   10-781 

Of    court,    as    judicial    record,    10- 
760n,  765n,  777 
Inferior  court,  10-783 

Committing   magistrate,   6-351 
Municipal  court,  to  show  matters 

adjudicated,  7-853w 
Trial  court,  to  correct  record  of 
judgment,  7-863 
Of  former  testimony,  5-949 
Before  grand  jury,  6-260 
To  impeach  witness,  7-139 
To  sustain  witness,  7-238 
MISCARRIAGE,  see  Abortion;   Ex- 
pert AND  Opinion  Evidence. 
MISCONDUCT,  see  New  Trial. 
Of  arbitrators,  as  ground  of  relief 

from   award,    1-976 
Of    jurors,    affidavits    or    testimony 
of  juror,  see  Jurors. 
MISREPRESENTATIONS,         see 
Fraud.    See  also  Fraudxdent  Bep- 
resentations. 
Application  for  insurance,  7-516 
Belief  in,  see  Belief;  Mental  and 
Physical  States. 
Direct  testimony,  see  Direct  Ev- 
idence. 
By   third   person,   7-537 

Persons   referred   to   by   permis- 
sion   or    request,    7-537 
Effect,  see  Mental  and  Physical 

States. 
Reliance    upon,    see    Direct    Evi- 
dence; Mental  and  Physical 
States. 
MISTAKE,    account   stated,    1-182 
Degree  of  proof,  see  i7ifra,  De- 
gree of  proof. 
Adjustment  of  insurance  loss,  bur- 
den of  proof,  7-579 
As  affecting  admissibility  of  writ- 
ten instrument,  14-702 
As  ground  of  relief  from  judicial 

admissions,   1-614 
Award,  competency  of  arbitrator, 
10-352 
Relief  from,  1-973 
Bills  and  notes,  2-495 
Boundaries,    as    adverse    claim,    1- 
695 
In   fixing  line,   2-703 
Cancellation  for,  2-828 
Compromise   and   settlement,    effect 

on,   1-122» 
Consideration,  in  recital  of,  3-380 
Contempt,  as  defense  to,  3-463 
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MISTAKE,   cont'd. 

Copy,  effect  on  admissibility,  3- 
544 

Deed,     admission     of    by     grantor, 
1-512/1 
In  reciting  assumption  of  mort- 
gage  debt,   8-746,    747 

Degree   of  proof,   2-785 
In  account  stated,  1-182 

Extortion,   as   defense   to,   5-721 

Forfeiture,  as  defense  to,  5-840 

Homicide   by,   6-737,   754 

Intent,  to  negative  (see  Similar 
Transactions),  8-131 

Juror,  as  to  instructions  or  verdict, 
aflSdavit  of  juror.  See  Affida- 
vits; New  Trial.  See  also 
Jurors. 

Land  department,  in  decision  of, 
10-385 

Lease,  avoidance  for,  8-43 

Letters,  in,  14-721 

Liability  to,  as  reason  for  believ- 
ing greater  number  of  wit- 
nesses,   14-94 

Libel,  in  publication  of,  to  nega- 
tive   malice,    8-200 

Measurement  by  official  scaler,  12- 
510 

Mortgage,   parol   evidence   of  mis- 
take  to   show   deed  to   be,  8- 
698 
Setting  aside  marginal  release  for 
8-769?i 

Name,   parol  evidence,  9-403 

New  trial,  as  ground  for,  see  New 
Trial. 

Of  person  whose  judgment  is  made 
conclusive   by   contract,   3-284 

Other  offenses  to  negative,  see  Sim- 
ilar  Transactions. 

Parol  evidence  of,  see  Parol  Evi- 
dence. 

Pleading,    necessity   of,    13-799 

Eecords,  resolution  of  board  of  di- 
rectors, 3-657 
Parol    evidence,    10-970 

Reformation  for  (see  Reformation 
OF  Instruments),  11-41 

Release,  impeaching  for,  11-165 
Marginal  release,  see  supra,  Mort- 
gages. 

Reliance  upon,  see  Direct  Evi- 
dence; Mental  and  Physical 
States. 

Rescission    for    (see    Rescission), 
11-265 
Of  sale  contract,  11-619,  622 

Settlement,  avoidance  for,  3-260 
Burden  of  proof,  3-258 
Parol  evidence  of,  2-444 


MISTAKE,  cont'd. 
Settlement,  cont'd. 

Reopening  settled  account,   1-137 
Specific  performance,  as  defense  to, 

11-928,  932,  941 
Stipulation,  setting  aside  for,  12-109 
Subscription  to  capital  stock,  parol 

evidence,  3-624 
Trespass  by,  13-31 
Verdict,    competency    of    juror    to 

show  mistake  in,  3-226 
Wills     (see    Wills),    14-257,    293, 

307,  521 
Witness,  effect  on  credibility,  3-776; 
14-521 
MITIGATION,   see   Damages.      See 

also  Good  Faith. 
MITIGATION    OF    PUNISHMENT, 

see  Punishment. 
MIXED     AMBIGUITY,     see    Ambi- 
guity. 
MIXTURE,  see  Confusion  of  Goods. 
MOBS,     see    Affray;     Conspiracy; 
Disturbing    of    Public    Assem- 
blages. 
MODELS,    see   Demonstrative    Evi- 
dence ;   Experiments  ;   Patents. 
MONEY,  see  Judicial  Notice.     See 
also  Currency. 
Value  of,  see  Value. 
MONEY  COUNTS  —  Consult  analysis 
of   this   article,   8-616.     See   As- 
sumpsit.      See     also     Common 
Counts. 
Admissibility    of    notes    and    bills, 
2-542 
MONEY  LOANED,  see  Money 

Counts. 
MONEY  PAID,  see  Money  Counts. 
MONEY     RECEIVED,     see     Money 

Counts. 
MONOPOLY,     see     Restraint     of 

Trade. 
MONUMENTS,  see  Boundaries.    See 
also  Tombstones. 
Inscriptions  on,  see  Pedigree.    See 

also  Inscriptions. 
Opinion   evidence   as   to,   2-722 
Parol   evidence   locating,   2-708 
MOON,    phases    of,    see    Almanac; 

Judicial  Notice. 
MORTALITY        TABLES  —  Consult 
analysis    of    this    article,    8-633. 
See   Judicial   Notice.     See   also 
Tables. 
Expectancy  of  life,  13-610 

Of   injured   person,   13-604 
In    actions    for    personal    injuries, 

7-426 
Judicial   notice   of,   7-922 
Weight  as  evidence,  4-84n 
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MORTGAGES  —  Consult  anoli/fiis  of 
this  article,  8-644.  See  Deeds; 
Delivery  ;  Fixtures  ;  Fraudu- 
lent Conveyances;  Parol  Evi- 
dence; Pledges;  Undue  Influ- 
ence ;  "Written  Instruments. 
See  also  Confidential  Relations. 
Abbreviations  in,  1-25 
Admissions  by  mortgagor,  against 

mortgagee,   1-510 
Ambiguity  in,  see  Ambiguity. 
As    evidence    of   settlement,    3-250 
Assumption  of,  parol  eivdence  of 
agreement,  4-197 
Parol       evidence       contradicting 
agreement,  9-434ji 
Best    evidence,    vrhen    collaterally 

involved,   2-286 
Bill  of  sale  as,  evidence  to  show, 
11-599 
Of  ship,  11-747 
Chattel  mortgage,  aflSdavit  of  bona 

fides,  see  Affidavits. 
Confusion  of  goods  by  mortgagor, 

3-365?i 
Consent  to  sell  mortgaged  chattel, 
evidence  of,  where  required  to 
be  written,  2-289w 
Consideration    for,    see    Considera- 
tion. 
Parol  evidence    (see  Parol  Evi- 
dence),  3-375 
Declarations,    accompanying    execu- 
tion   (see   Declarations),   11- 
409 
By    mortgagor    of    chattels,    in 
possession,      against      mort- 
gagee, 1-525JI 
Subsequent    to   mortgage,    l-528» 
Deed,     parol      evidence      showing 
mortgage,  9-442 
Proof  reciuired,  2-785n 
Execution    of    (see    Written    In- 
struments), 14-759 
By       corporation,       presumption 
from  seal  (see  Seals),  3-628n 
Fraudulent  character,  see  Fraudu- 
lent Conveyances. 
Retention  of  possession  by  mort- 
gagor as  evidence  of,  6-124JI 
Insanity  of  mortgagor,  burden  of 

proof,  7-459 
Of     homestead,     see     Homesteads 

AND  Exemptions. 
Parol    evidence,    see    Parol    Evi- 
dence;    and    infra,    Records; 
Variance. 
Payment,    presumption    from    lapse 

of  lime,  9-711 
Record,  see  Records-  Written  In- 
struments. 


MORTGAGES,  cont'd. 
Record,  cont'd. 

As    notice,    chattel    mortgage    of 

fixtures,   5-763n 
Parol  evidence  affecting,  10-989 
Redemption  proceedings,  suflSciency 

of  required  affidavit,  l-704n 
Release,  see  Release. 

Setting    aside    for    mistake    (see 
Mistake),  8-769n 
Sale  under  trust  deed,  11-548 
Satisfaction,   entry  on   margin   of 

record,  10-721 
Trover  by  mortgagee,  13-68 
Variance    in    note    and    mortgage, 
parol  evidence   to   explain,   2- 
539 
MOTION,    afiidavits    supporting,    see 

AFFIDA\aTS. 

For  change  of  venue,  see  Venue. 
For  new  trial,  see  New  Trial. 
In   arrest   of   judgment,   for   vari- 
ance, 13-746 
To  dismiss,  for  lack  of  evidence, 
on  reference  in  admiralty,  1- 
285 
To  quash  order  to  appear  and  tes- 
tify   before    commissioner,    3- 
509 
To    show    cause    why    attachment 
for  witness   should   not   issue, 
affidavit   of   witness,   2-121 
To    strike    out    or    withdraw,    see 
Striking     Out     and     With- 
drawal op  Evidence. 
Insufficient    denial,    as    remedy 
for,    1-409 
Use  of  depositions  on,  4-315?i 
MOTIVE,    see   Cause;    Direct   Evi- 
dence;   Intent;    Malice;   Men- 
tal and  Physical  States. 
Abduction,    as    defense   to,    1-51 
Advice   of   counsel,   see  Advice   of 

Attorney. 
Alienating    affections,    as    defense 

to  action  for,  1-762 
As     circumstantial     evidence,     see 
Circumstantial        Evidence  ; 
Homicide. 
Abortion,    prevention    of    expos- 
ure   of    crime,    1-55 
Arson,    to    show,    1-983 
Burglary,  knowledge  of  valuable 

contents  of  house,  2-819>i 
Of  absence,  5-938 
To  disprove  death  of  insured, 
7-559JI 
Of    guilt    of    third    person,    see 

Defenses. 
Of  homicide,  6-713 
Of    intent,    6-653;    7-608 
To   make   gift,   6-207 
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MOTIVE,  cont'd. 

As  circumstantial  evidence,  cont'd. 
Of   larceny,   8-91 
Of    malice,    6-653 
Of    premeditation,    6-653 
Pecuniary,    1-986;    6-722 
As  test  of  weight  of  testimony,  14- 

173n 
Circumstantial   evidence   of,    3-123; 

6-713 
Confession,    for    making,    immate- 
rial,   3-331 
Declarations    showing    (see    Decla- 
rations; Mental  and  Physi- 
cal States),  6-713 
Accompanying    act    of    prepara- 
tion, 6-635 
As    res    gestae,    11-420 
Of    wife    for    leaving    husband, 
1-758 
Delay    in    acting    upon,    explana- 
tion   by    prosecution,    6-728 
Direct  testimony  as  to,  see  Direct 

Evidence. 
Discharge   of   servant,   8-515 
Dying    declarations    as    evidence 

of,  of  accused.  4-1007 
Embezzlement,  5-139 
For  apparent   acts   of  preparation 

for   cjime,    6-707 
For    carrying    deadly    weapon    to 
rebut  inference   of  malice,  6- 
634 
For  forgery,   14-433 
For  fraud  in   election,  5-92 
For  homicide,  see  Homicide. 

Condition    of    deceased 's    body 
and    clothes,    6-607 
For  obtaining  insurance,  7-533?i 
Judicial  notice  as  to,  7-909 
Juror    in     rendering     verdict,     see 
Affidavits  ;  Competency  ; 

New   Trial.    See  also  Jurors. 
Legislators,   to   show  illegality  of 

ordinance,    8-838 
Libel   and   slander,  in  action   for, 

8-194 
Malice  as   evidence   of,   see   Homi- 
cide;   Malice.     See   also 
Threats. 
Arson,    1-984 
Mistake,  to  rebut  claim  of,  6-754 
Necessity    of    proving    motive    for 
crime,   6-728 
Of   deceased   in    homicide,   6-656 
Of      another      to      commit      crime 

charged,  see  Defenses. 
Opinion    as    to    (see    Expert    and 

Opinion  Evidence),  5-703 
Other    acts    as     evidence    of,     see 

Similar  Transactions, 
Person    claiming    reward,    11-446 


MOTIVE,  cont'd. 

Presumption    from,    of    fraud,    6-8 
Relation    of    parties,    6-242,    714 
Testator,    as     aid     in     construing 

will,    14-505 
Trespasser,  13-29,  31 
Trover,    as    defense    to,    13-89 
Undue    influence ,   materiality,    13- 
217,  234 
Sufficiency  to  show  exercise,   13- 
323 
Witness,     as    affecting    credibility, 
2-414,  3-768 
MUNICIPAL      CORPORATIONS  — 
Consult   analysis    of   this    article, 
8-799.     See  Dedication;  Special 
Assessment. 
Admissions  by  officers  of   (see  Ad- 
missions;    Highways;     Offi- 
cers), 1-549 
Declarations   as   to,   as   matter   of 
public    and    general    interest, 
4-78 
Deeds   by,   proof  of   execution,  4- 
153 
Recitals  in,  4-185 
Examination  of  officers  of,  before 

trial,   5-343 

Judgment     against     for     injuries, 

conclusiveness     against     third 

person     responsible     therefor, 

3-277 

Judicial  notice,  charter,  7-953n,  954«, 

Incorporation,      character      and 

powers,   7-1020 
Journals    of    city    council,    7-992 
Matters  relating  to,  7-1013 
Ordinances,     7-1023 
Regulations     of     administrative 
boards,    7-991 
Ordinances,    admissibility   in    emi- 
nent   domain    proceedings,    5- 
217 
Authorizing      street      improve- 
ments,  how  proved,    11-882, 
889 
Books  containing,  see  Books. 
Breach  of,  as  evidence  of  negU- 
gence    (see    Negligence), 
8-953 
To    impeach    witness,    14-161 
In  action  for  injuries  from   de- 
fective   highway,    6-501 
Judicial    notice     of,    see    supra, 

Judicial   notice. 
Knowledge  of,  see  Knowledge. 
Objections    to    proof    of,    suffici- 
ency,  9-87 
Pleading,    necessity    of,    13-762 
Presumption    of    continuance,    9- 
909 
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MUNICIPAL      CORPORATIONS, 

cont  'd. 
Ordinances,  cont  'cl. 
Eegulating  speed  (see  Railroads; 
Street  Railroads.    See  also 
Speed),  12-127 
Regulating      street      cars      stop- 
ping at  crossing,   12-145 
Parol    evidence    affecting    records 

and    proceedings    of,    10-982 
Powers,     to     contract,     denial     of, 

suflSciency,  1-410 
Records  of,  see  Records. 

As    best    evidence,    10-810 
Parol     evidence     affecting,     see 

supra,  Parol  evidence. 
Privileged    character    of,    10-349 
Seals  of,  effect,  see  Deeds;  Seals. 
Judicial   notice,    11-664 
Presumption         of         authority 
from,    11-664 
MURDER,  see  Homicide. 
MUTES,  see  Interpreter. 

Competency    and    examination    as 
witness,  3-200 
Answers,    by    signs    or    writing, 
3-201 
Violation    of    right     to      con- 
frontation,   14-577 
Deaf   mutes,    3-200 

Written    questions    to,    3-201; 
4-654 
Former    testimony    of,    5-948 

Manner    of    proof    as    affecting 
weight,   5-963 
Testamentary    competency,    14-267 
Testimony      through      interpreter 
not    secondary    to    writing,    7- 
662 
MUTILATION,    see    Alteration    of 
Instruments;  Spoliation. 
Effect   on   admissibility   of   instru- 
ment,   14-696 
Of  ballots,  5-115 
Of    depositions,    4-523 
MUTUAL    BENEFIT    ASSOCIA- 
TION, see  Beneficial  Associa- 
tions. 
MUTUAL  BENEFIT  INSURANCE, 

see  Insurance. 
MUTUALITY,   see  Reformation   of 
Instruments;  Specific  Per- 
formance. 
NAMES,    see    Abbreviations;    For- 
gery;   Identity;    Judicial    No- 
tice;   Trade-Marks   and    Trade 
Names;     Variance.       See     also 
Idem  Sonans;  MarJcs  and  Brands; 
Signatures, 
Abbreviations,   effect  on  presump- 
tion  of  identity,  6-919,  921 


NAMES,  cont'd. 

Abbreviations,  cent  'd. 

Parol  evidence,  9-391 
Change    in,   6-921 
Corporations,    judicial    notice    of, 

3-585,  586;   7-1029 
Declarations   or   admissions   as   to, 
by    third    persons,     to     show 
their    identity,    6-922 
How    proved,    11-204 
Idem  sonans,  see  Idem  Sonans. 

Presumption    of    identity,    6-919 
Identity,  judicial  notice  (see  Iden- 
tity), 1-25 
Presumption  from,  see  Identity. 
In    commission    to    take    deposition 
of  commissioner  and  witnesses, 
see  Depositions. 
Initials   as    evidence   of    ownership, 

see  Marl's  and  Brands. 
Middle  name,   materiality   of  alter- 
ation in,  l-798n 
Mistakes,  in  affidavit  for  deposition, 
4-341/( 
Witnesses,    in     commission     for 
deposition,   4-353 
Omission       from       certificate       of 

acknowledgment,    1-196 
On    ballot,    5-66 
Parol    evidence    showing    mistake 

or    omission,    9-403 
Presumptions,  from  identity  or  sim- 
ilarity of,  see  Identity. 
Of     corporate     existence     from, 
3-599 
Suffix,    effect    on    presumption    of 
identity,    6-921 
"Jr.,"    materiality   of,    1-799 
Variance    in,    1-27;    13-664 

Effect   on   presumption   of   iden- 
tity, 6-919 
In    middle    initial,    6-920 
Opinion   as   to   identity,   6-919 
NARCOTICS,  see  Drugs. 
NARRATIVE     STATEMENTS,     see 
Declarations;  Intent;  Mental 
AND  Physical  States;  Res  Ges- 
tae. 
NATIONAL   BANKS,   see   Corpora- 
tions ;  Judicial  Notice.   See  also 
Banks  and  Banking. 
Certificate     of      incorporation      as 
evidence,    3-608 
NATIONALITY,  see  Bace. 

Credibility,   effect   on,   see   Weight 

and  Effect  of  Evidence. 
Opinion    evidence    as    to,    non-ex- 
pert,   5-705 
NATIONS,  law  of,  see  Law  of  Na- 
tions. 
NATURALIZATION,     see    Citizens 
and  Aliens. 
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NATURALIZATION,  cont'd. 
As  evidence  of  domicil,  4-857 
Judgment    of,    conclusiveness,    3- 
273 
NAVIGABLE    WATERS,    see    Judi- 
cial Notice;   Waters  and  Wa- 
tercourses. 
NAVIGATION,      see      Admiralty; 
Ships   and    Shipping;    Towage; 
Waters      and      Watercoueses. 
See  also  Collisions. 
Expert    and    opinion    evidence    as 

to,  1-328 
Obstruction   of,   burden    of   proof, 
U-28 
Dam    as,    14-16 
Prescriptive    right    to,    14-30 
Statutory    authorization,    14-29 
NAVY,  see  Army  and  Navy. 
NECESSARIES,     see     Admiralty; 
Husband   and   Wife;    Infants; 
Parent  and  Child. 
Books  of  account  as  evidence  of, 

2-638 
Contract    for    by    wife,    presump- 
tions as  to  husband's  assent, 
6-809 
Exemption    of,    burden    of    proof, 
6-557 
Proof    in    support    of    claim    of 
exemption,    6-559 
Affidavit,   6-555n 
For   infants,   see    Parent    and 
Child. 
Liability  for,   7-269 
Furnished      parent,      liability      of 
child,  see  Parent  and  Child. 
Purchased     by     wife,     husband's 
liability   for,   6-813 
NECESSITY,  see  Eminent  Domain. 
See  also  Sunday  Laxvs. 
As  basis   of  admission   of  hearsay, 
see     Dying     Declarations  ; 
Hearsay;   Res  Gestae. 
As    basis    of     admission     of    jes 

gestae    declarations,    11-295 
As   defense    to   abortion,   1-55 
As   defense  to   trespass,   13-32 
As    removal    of    incompetency    of 
witness    to    transactions   with 
deceased,    12-1004 
NEGATIVE,  burden  of  proof,  2-800 
Quantum    of    evidence     necessary 
to  prove,  2-783 ;  14-82 
NEGATIVE   EVIDENCE,   see  Posi- 
tive   and    Negative    Evidence. 
See  also  Weight  arid  Sufjficiency. 
NEGATIVE     PREGNANT,     effect 

of,    1-417 
NEGLIGENCE  —  Consult  analysis  of 
this  article,   8-846.     See   Master 
AND  Servant. 


NEGLIGENCE,  cont'd. 

Adjoining  land  owner  by,  see  Ad- 
joining Land  Owners. 
Admiralty,    burden    of    proof,    1- 

274 
Advice    of    expert,    action    in    ac- 
cordance  with,   1-214 
Animals,  injuries  to  by  train,  see 
Railroads. 
Of   owner   of   wild   animal,   pre- 
sumption,  1-892 
Attorney,    action   by   client,   2-151 
Bailee    (see   infra,  Pledgee),   2-189 
•      Burden   of   proof,   effect   of   plead- 
ings on,  see  Burden  of  Proof. 
Care,       circumstantial       evidence 
sufficient  to  show  due  care,  3- 
103 
Customs  and  usages  to  show  or- 
dinary,   2-187,    199 
Degree    of   exercised  by  bailee, 

presumptions,    2-201 
Judicial  notice  as  to,  see  infra, 

Judicial  notice. 
What    is     reasonable,     question 
for  jury,  2-186 
Cargo,     injury     to,     presumptions 

and    burden    of    proof,    1-268 
Carrier,  by,  2-893 

Customs    and    usages    of    other 

carriers,    2-897 
Of   passengers,   2-908 
Precautions   by,   to   prevent   in- 
jury,  2-896 
Presumptions     and     burden     of 
proof,    2-879 
Character  and  reputation,  see  Char- 
acter and  Beputation. 
Charterer   of    vessel,    11-748 
Circumstantial        evidence,        suffi- 
ciency, 3-103 
Contributory,        adjoining        land- 
owner,  of,    1-215 
Admissions    of,    made    while    iu 

pain,    14-193 
Child,   9-293,   295;    12-129?i 
Presumption    as    to    freedom 
from,    8-899 
Customary     acts     or     methods, 

10-474 
Expert   and   opinion   evidence,   2- 

941;   5-5 79n 

Fires   set   by   train,    10-540,   562 

Habits    of    injured    person    (see 

Customs  and  Usages.     See 

also   Eabits),    7-778;    10-485 

Injuries  by  animals,  as  defense 

to,    1-900 
Intoxication,    7-778 
Knowledge     and    understanding 
of    injured    person,    10-482 
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Negligence. 


NEGLIGENCE,  cont'd. 
Contributory,  cont'd. 

Knowledge      of      damage      and 

ability    to    avert,    1-216 
Passenger,    2-934 
Person    injured    by    street    car, 

12-128,   148 
Person    injured    by    train,    10- 

481 
Physical    infirmity    of    plaintiff, 

12-132 
Proof    under    general    denial    or 

general   issue,   13-794 
Keputation    of    injured    person, 

10-485 
Trespass,    as    defense    to,    13-32 
Corporation,    admissions    and    dec- 
larations   of    corporate    offi- 
cers and  agents,  3-648 
Ees  gestae,  see  Ees  Gestae. 
Criminal    negligence,    how    shown, 

6-737 
Customs  and  usages,  see  Customs 
AND  Usages.    See  also  Habits. 
Building    and   excavating,    1-213 
Navigation,  as  to,  1-332 
Similaritv   of   conditions,   neces- 
sity 'of,    1-213 
To  do  act  complained  of,  6-500 
Declarations    constituting   part    of 

conduct    in    question,    11-376 
Delivery    of    telegram,    see    Tele- 
graphs AND  Telephones. 
Expert   and   opinion   evidence,   8-70 
Contributory   negligence,   see   su- 
pra, Contributory  negligence. 
Fires,  care  in  setting,  1-214 
In    admiralty,    1-328 
Opinion,    as    to    carefalness,    5- 
674 
Negligence    of     attorney,     2- 
152 
Fires,  see  Fires. 

From   operation   of  railroad,  see 
Eailboads. 
Gross  negligence,  degree  of  proof, 

2-786 
Guardian,  presumption  from  com- 
promise   of    debts    due    ward, 
6-308 
Loss    on     investments,     burden 
of    proof,    6-309 
Habit,  see   Customs  and  Usages. 

See  also  Habits. 
Highways,    in    actions    for    defects 
in,  see  Highways. 
Municipal    ordinances,    admissi- 
bility,   6-501 
Of  public  officers  in  earing  for, 
burden   of   proof,   6-477 
Insurance     contract,     burden     of 
proof,    in    action    on,    7-548 


NEGLIGENCE,  cont'd. 

Judicial  notice,  as  to  what  is  or- 
dinary  care,   7-909 
Of   negligence    of   railroad   com- 
pany, 7-943n 
Malpractice,    see    Physicians    and 

Surgeons. 
Notice,  eifect  of  on  care  required 
of  excavator  on  adjoining  land; 
1-210 
Of    agent,    action    for    by    princi- 
pal,   10-38 
Of    master,    8-533 
Other  negligent   acts,   see   Similar 

Transactions. 
Parent,    in   allowing   child   to   run 

on  street,   9-292 
Pleadings,    effect    of,    see    Burden 

OF  Proof. 
Pledgee    (see   supra,  Bailee),   Bur- 
den of   proof,  9-854 
Customs   and  usages  as  to   care 
required   of,    9-862 
Presumption,    from    occurrence    of 
injury,  2-810n;    10-467,  513, 
566 
Collision    cases,    1-258 
Fires,  10-532 
Injury  by  street  railway,   11- 

121 
Non-delivery  of  telegram,  12- 

403,    406 
Eailroads,  in  operation  of,  see 
Eailroads;  and  infra,  To 
passenger. 
To  adjoining  land  owners,  1- 

209 
To    passenger,     2-908;     8-869; 
12-121 
From  violation  of  law,  see  infra, 

Statutes. 
Negligence  of  bailee,  2-189 
Eailroads,    in    actions    against,    see 

Eailroads. 
Eeputation,  see  Character  and  dep- 
utation. 
Servant,  as  defense  to  action  for 
wages,    8-511 
In  action  by  him  against  mas- 
ter,   8-544 
Similar      conditions,       at       other 
times,    6-500 
Elsewhere,    6-500 
Similar   transactions    (see    Similar 
Transactions),  11-786 
As  part  of  res  gestae,  11-399 
Statutes,  see  Eailroads  ;  Statutes, 
Burden    of   proof,    10-565 
Violation    as    evidence    of   negli- 
gence    (see    Speed),    8-534; 
10-498,  503,  518,  524;  12-127 
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NEGLIGENCE,  cont'd. 
Street     railroad     company     (see 

Street  Eailroads),  12-121 
Subsequent  precautions  (see  Subse- 
quent precautions  and  repairs), 
12-140 
By   railroad   company,   10-567 
Subsequent    repairs    of    highway, 

6-496 
Telegraph    or    telephone    company, 
see     Telegraphs     and     Tele- 
phones. 
Towage,   12-625 

Trespass,  as  element  of,  13-30 
Trustee,   13-166 
Variance,    13-709 
Vessels,  see*  Ships  and  Shipping. 
NEGOTIABLE  INSTEUMENTS,  see 

Bills  and  Notes. 
NEGOTIATIONS,     see    Preliminary 

Negotiations. 
NEGROES,  see  Eace. 
Credibility,  14-159 
Judicial    notice    of    inferiority    to 

whites,   7-931?i 
Testimony  as  to  time,  unreliability, 
14-205W 
NEUTRALITY,  see  Admiralty. 
NEWLY     DISCOVERED     EVI- 
DENCE, see  New  Trial. 
NEW   PROMISE  —  Consult   analysis 
of  this  article,  8-957 
As  removal  of  bar  of  statute   of 
limitations,   burden    of    proof, 
8-322 
Mode    of    proof,    8-329 
Infancy,  as  defense  to,  burden  of 
proving,    2-800 
NEWSPAPERS,  see  Books.   See  also 
Printed  Publications. 
Admissibility     (see    Written    In- 
struments),  14-709 
Advertisement,    as    part    of    con- 
tract, 2-188 
Of    separation    of    husband    and 
wife,   8-479ri 
As   mere    hearsay,    6-449 
Best    evidence,    necessity    of    pro- 
ducing,  2-282 
Circulation   of,   how   shown,   8-251 
Afiadavit    of    publisher    as    to 
general      circulation      of, 
8-782 
Presumption  as  to  general  circu- 
lation   in    support    of    ordi- 
nance published  in,  8-815u 
Copies    of   same    edition    as   origi- 
nals,   3-540;    8-193 
Libel  in,  see  Libel  and  Slander. 
Mailing  of,  how  shown.  9-146 


NEWSPAPERS,  cont'd. 

Market    value    shown    by,    5-275; 
13-563;    14-709 
Of   stocks,   13-528 
Publications  in,  as  evidence  of  con- 
spiracy, 3-410n 
As  evidence  of  damage  to  rep- 
utation,  S-422,  427 
As    evidence    of    fraud,   6-28 
As    evidence    of    knowledge,    see 

Knoavledge. 
As     evidence     of     notice      (see 
Knowledge)  ,   7-747rt 
Of  dissolution  of  partnership. 

9-565 
Of    eminent    domain    proceed- 
ings,  6-462 
Special    assessment,    11-919 
Comment      in      as     evidence    of 
damage  from  nuisance,  9-21 
Contemptuous  publications  in,  see 

Contempt. 
Publisher's    affidavit,    see    Affi- 
davits. 
Reputation,  value  of,  S-256/i 
NEW  TRIAL  —  Consult   a^ialysis  of 
this  article,  8-961.     See  Cumula- 
tive Evidence.     See  also  Former 
Trial;  Jurors. 
Affidavits  in  support  of  motion  for, 
see   Affidavits  ;    Competency. 
See  also  Jurors. 
Bribery   of    witnesses,    2-772 
Newly     discovered     evidence     as 
ground     for,    impeaching     evi- 
dence, 7-253 
Oral  evidence,  14-112?i 
Order   for   conditioned    on   use   of 

former    testimony,    5-890 
Stipulations    on    former    trial,    see 
Stipulations.     See   also   For- 
mer Trial. 
Use   of   depositions   already   taken, 

see  Former  Trial. 
Variance,    as    ground    of,    13-746 
NEXT  FRIEND,  see  Guardian  and 
Ward. 
Admission  by,   1-569ji 
NIGHT  TIME,  see  Burglary.     See 

also  Time. 
NIL  DEBET,  see  Debt. 
NON-ACCESS,     see     Husband     and 
Wife;  Legitimacy. 
As     evidence     of     adultery     when 
coupled   with   birth    of    child, 
4-762 
Testimony    by    spouse,    2-240;    6- 
877 
Basis  of  exclusion,  3-181;  4-746n 
In   criminal    conversation,   3-785 
NON-AGE,  see  Age;  Infants. 
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NON-COMPOS,     see     Capacity; 
Guardian  and  Ward;  Insanity. 
Admissions,     1-595 
NON  DETINET,  plea  of,  4-58 
NON     EST     FACTUM  —  Consult 
analysis  of  this  article,  9-1.     See 
Forgery;  Eecords;  Written  In- 
struments. 
Admissibility   under   plea   of,   4-59 
Fraud,    2-501 

Lack    of    consideration,    2-501 
Burden    of   proof   under,   4-59 
Delivery,   4-246 

Execution  (see  Written  Instru- 
ments), 4-829 
Of    mortgage,    8-725 
Facts  provable  under,  1-412» 
Necessitv    of  plea   of,    13-769 
NON-EXPERTS,     see    Expert    and 

Opinion  Evidence. 
NON- JOINDER,      proof     of     under 

general  issue,  13-767 
NON-PRODUCTION  OF  EVI- 
DENCE, see  Presumptions;  Spo- 
liation. See  also  Suppression, 
Non-Production  or  Destruction  of 
Evidence. 
NON-RESIDENCE,  see  Domicil; 

Venue.     See  also  Residence. 
NON-SUIT,    for    variance,    13-745 
Judgment   of   as   res   judicata,   see 
Judgments. 
NON-SUPPORT,      prosecution      for, 

2-792 
NON-USER,  see  Abandonment; 
Highways.     See  also  User. 
Of  water  rights,  14-56 
NOTARY    PUBLIC,    see    Acknowl- 
edgments;    Seals,       See     also 
Signatures. 
Acquaintance     with     acknowledg- 
ing    party,     parol     evidence, 
1-196 
Presumption,    1-193 
Authority,     of     foreign    notary    to 
administer    oath,    judicial    no- 
tice, 7-981n 
To    issue    attachment    for    wit- 
nesses,   2-121 
To    punish    contempt    (see    Con- 
tempt), 3-478 
To    take    deposition,    4-371 
Certificate,  see  Acknowledgments; 
Certificates;  and  infra,  Pro- 
test. 
Parol      evidence     varying,     for 

eign    notary,    1-324 
Preliminary     proof     of     official 
capacity,    2-986 
Communications      to,      privileged 
character    of,    10-249 


NOTARY  PUBLIC,  cont'd. 

Competency     to     impeach     certifi- 
cate,   1-202 
Contempt,   for  refusal  of  deponent 
to  answer,  proceedings,  3-498n 
Power  to   punish   for,   see  supra, 
Authority. 
Copies    from    books    of,    as    dupli- 
cate  originals,    3-540;    10-929 
Judicial  notice  of,  7-978?i 
Of  seal,  see  infra.  Seal. 
Memory,  of  routine  acts,  14-18471 
Notarial  act,  in  sister  state,  how 

proved,    10-1036 
Protest  (see  Certificates.   See  also 
Protest),  2-978 
In    admiralty,    1-285 
Relationship   or   interest   as   dis- 
qualification to   make,   2-987 
Records  of,  see  Records. 
As    entries    in     regular     course, 

5-275 
Secondary   evidence   of,    2-290 
Copies,    3-540;    10-929 
Seal  of,  judicial  notice,   7-982 
Services      provable      by      account 
book,    2-641 
NOTES,  see  Bills  and  Notes;  Re- 
freshing    Memory.       See     also 
Memoranda. 
NOTICE,  see  Bills  and  Notes;  Con- 
clusive Evidence  ;    Demand; 
Depositions  ;    Judgments ; 
Knowledge  ;   Negligence  ;   Serv- 
ice;    Vendor    and    Purchaser. 
See   also  Bona   Fide   Purchaser; 
Protest. 
Affidavit     of     publisher     as     evi- 
dence,   8-872 
As    prerequisite    to    contempt,    3- 

468 
Assessment    by    mutual    insurance 

society,  7-526 
Best  evidence,  see  Best  and.  Sec- 
ondary Evidence. 
Burden    of    proof,    bona    fide    pur- 
chaser, 13-896 
Of  note,  2-803n, 
Conveyance  by  cotenant  as  notice 
to    other    tenant    of    adverse 
claim,    1-688 
Custom  or  habit  as  evidence  of,  see 
Customs  and  Usages  ;  Knowl- 
edge.   See  also  Habits. 
Of  sending,  7-526n 
Direct  testimony,  see  Direct  Evi- 
dence. 
As    to   lack   of,    13-905 
Dissolution    of    partnership,    9-564 
Drainage    proceedings,    14-59 
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Notorious  Adultery. 


NOTICE,  cont'd. 

Duplicate      notices      as      originals, 

3-539n 
Highway,  of  defects  in,  see  High- 
ways. 
Proceedings   to   lay   out,   6-461 
Implied    distinguished    from    con- 
structive,   13-909 
Knowledge,  see  Knowledge. 

Otherwise    acquired,     effect,     1- 
211,    213 
Letter    written    as,    admissibility 

of,    1-390;     14-716 
Lis    pendens,    13-903 
Newspaper  as,  see  Netvspapers. 
Notice    to    produce,    necessity    of, 

2-357 
Notoriety     as     evidence     of,     see 
Knowledge.    See  also  Beputa- 
tion. 
Occupancy    of    realty     as     home- 
stead,   constructive    notice    to 
creditors,   6-520 
Of    acceptance    of    guaranty,   how 

shown,    6-295 
Of   aid   to   pauper,   9-674 
Of   application   to   sell  liquor,  aft- 

davit    of    publisher,    7-691 
Of   assignment,   to   obligor,   2-26 
Of  claim  of  lien,  see  Mechanics' 

Liens. 
Of    copyright,    3-553 
Of  fraud,  by  purchaser,  see  Bona 

Fide  Purchaser. 
Of   guardian's    sale,    how   proved, 

6-336 
Of    injury   to    animals    by    tram, 

10-531 
Of   intended   use   of   specimens   ot 

handwriting,   6-434 
Of    logging    lien,    12-530 
Of  loss,   death,   or  injury,  see  In- 
surance. 
Of    meetings    of    stockholders    or 
directors   of   corporation,   pre- 
sumption  of,   3-637 
Of    mining    location,    8-597 
Of   nuisance,  9-13 
Of     partition     proceedings,     how 

shown,   9-533 
Of  probate   sale,  recital  in  order, 

5-403 
Of  sale  under  power,  8-782 

Of    irregularities    in,    8-797 
Of   undue   influence,   13-369 
Other  similar  occurrences  (see  Cus- 
toms    and     Usages;     Negli- 
gence; Similar  Transactions. 
See  also  Habits),  6-499 
Parol   evidence,   varying   recital   of 

in  judicial  record,  10-953 
Possession  of  land  as,  13-910 


NOTICE,  cont'd. 

Presumption,  in  support  of  judicial 
proceedings,   9-934 
Of    receipt    from    mailing     (see 

Mails  and  Mailing),  9-898 
To    adjoining    landowmer,    1-218 
Probate    proceedings,     14-497 
Eeasonable    notice,   4-391 
Keputation     as     evidence     of,     see 

Eeputation. 
Eeturn    as    evidence     of     service, 
see  Certificates  ;  Service.  See 
also  Eeturn. 
Conclusiveness  of,  3-290 
Special    assessment,    recitals,    11- 

855 
Statutory,    knowledge    as    substi- 
tute   for,   1-213 
Street    assessment,    11-911 
Street     improvement,     publication 

of,    how    shown,    11-888 
Surety     to     creditor,     burden     of 

proof,   9-50 
Tax   sale,    12-326 

Of     expiration     of     redemption 

period,  12-335 
Eecital  in  deed,  12-349?i 
To  adverse  party  to   produce  doc- 
ument,  2-352 
To    carrier,    of    claim    of    loss,    2- 
867;  10-531  _ 

To    stop    goods    in    transit,    11- 
563 
To  debtor  of  assignment  of  debt, 

8-744 
To  guarantor,  see  Guaranty. 
To    party     charged     with     negli- 
gence,  8-851 
To  purchaser,  see  Vendor  and  Pur- 
chaser.    See  also  Bona  Fide 
Purchaser. 
Of    land,    13-903 
Of  fraud  or  duress  in  procuring 
acknowledgment,     1-199 
To  seller  of  liquor,  of  purchaser's 

habits,    7-743 
To    terminate    tenancy,    see    Land- 
lord AND  Tenant. 
Unlawful   detainer,  in   action   for, 

5-^95 
Unrecorded    mortgage,    burden    of 
proof,  8-787 
Circumstantial    evidence    of,    8- 
675 
Waiver  by  contract,  5-797 
"Witness    required    by    statute,^  ne- 
cessity   of    producing,    7-703 
NOTOEIET'Y,  see  Knowledge.     See 

also  Eeputation. 
NOTOETOUS    ADULTEEY,    see 
Adultery. 
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NOVATION  —  Consult     analysis     of 
this     article,     9-6.        See     New 
Promise. 
Contract  of  employment,  8-497 
NOVELTY,    see    Judicial    Notice; 

Patents. 
NUISANCE  —  Consult     analysis     of 
this  article,  9-11.     See  Disorder- 
ly House. 
Acts    subsequent     to     commence- 
ment   of    suit    for    abatement, 
7-722 
Damages,     depreciation     in     rental 
value,  4-27?i 
To  realty,  opinion,  4-14?i 
Decree    abating    in    favor    of    one 
citizen   as   bar   to   suit   by   an- 
other citizen,  3-275n 
Former  conviction  or  acquittal  of 

acts    in    question,    7-756 
Habits    of    frequenters    of   saloon, 

7-742 
Judicial  notice  of  offensive  charac- 
ter    of     certain     occupations, 
7-938n 
Obstruction  of  navigation,  li-29n 
Opinion,   4-726n 
Eeputation  of  place  as,  7-742 
Sale  of  intoxicating  liquor  as,  see 

Intoxicating  Liquors. 
View  by  jury,  5-502?i 
Weight    and     sufficiency     of     evi- 
dence,   7-769 
NUL    TILL    EECOED,    competency 
of     authenticated     copy     under 
plea   of,    10-903,    905 
Evidence  under  plea  of,  4-63 
To    question    former   adjudication, 
7-858 
Nature    and    sufficiency    of    evi- 
dence,   7-865 
NUMBEE  OF  WITNESSES,  see  Per- 
jury;   Weight   and   Effect   of 
Evidence  ;     Wills  ;     Witnesses. 
NUNCUPATIVE  WILL  (see  Wills), 

14-436 
NUNQUAM     INDEBITATUS,    plea 

of,   4-58 
NUESE,    as    expert,    as    to    mental 
capacity  of  testator,  14-362,  371 
OATH,    see    Affidavits;     Atheist; 
Competency;  Objections;  Offi- 
cers;    Perjury;     Voir     Dire; 
Witnesses.       See    also    Denial; 
Jurat;   Eeligious   Belief;    Verifi- 
cation. 
Arbitration    proceedings,    of    arbi- 
trators,  1-969 
Of    witnesses,    1-951 
As    part    of     affidavit,     necessity 
and  form,   1-707 


OATH,  cont'd. 

Dying    declarant,   to    declarations, 

4-991 
Interpreter,    to,    7-657 
Juror,    examination    of    under,    2- 

395 
Of   office,  9-186 
Of  registered  voter,  best  evidence 

of,  10-810n 
Of  witnesses  (see  Witnesses),  14- 
602 
Before  grand  jury,  6-245 
By  whom  administered,  6-245n 
Board     of     equalization,     12- 

265 
Commissioner    to    take    depo- 
sitions,   4-372,    376 
On    preliminary    examination, 
5-309 
Deposition,  on   taking  of,  4-434 
In    arbitration    proceedings,    1- 

951 
Necessity,  as  prerequisite  to  ob- 
taining   fees,    14-541 
To    competency,   3-202 
Of  infants,  7-281;   14-105 
Objections   for   failure   to   take, 

14-609 
Person    merely    demonstrating 
quality   of  his   voice,   6-924ji 
Proceedings   before    referee,    11- 

16 
Proceedings  to  remove  officer,  9- 

194 
Eefusal  to  take  as  a  contempt. 

3-481 
Testifying    through    interpreter, 

7-658 
Time    of    taking,    14-607 
Understanding  nature  of  as  test 
of  competency,  see  Infants; 
Insanity. 
Waiver  by  failure  to  object,  9- 
123 
In     arbitration     proceedings, 
1-952 
OBJECTIONS  —  Consult  analysis  of 
this  article,  9-28.     See  Striking 
Out   and   Withdrawal  of    Evi- 
dence. 
Accounting    before    master,    1-147 
Admissions,    by   failure    to    make, 
1-368,    373 
By      objection      on      particular 
ground,    1-368 
Ancient    documents,    1-883 
Answer,    to    insufficiency    of,    ne- 
cessity,  1-417 
Arbitration    proceedings,    to    fail- 
ure   to    swear   witness   before 
arbitrator,    1-952 
To   evidence   in,    1-954 
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OBJECTIONS,  cont'd. 

As  motion  to  strike  out,  9-48,  110; 

12-157/1 
Bill   of   particulars,   1-155 
By  court,   to   privileged   communi- 
cations, 10-163,  329 
Between    husband    and    wife, 
10-200 
Bv   party  guilty  of   similar  error, 

3-183 
Conclusion,     to     question     calling 

for,  4-676 
Deed,  failure   to   prove   execution, 

4-146 
Depositions,   4-535 
In     patent     proceedings,     time 

for,    9-606 
To  illegal  matter  in   deposition 

taken    by    objector,    4-494 
To    interrogatories,    4-427 
Evidence    admitted    without,    ab- 
stracts   of   title,    1-66,    70 
As  admissions,  see  supra,  Admis- 
sions. 
Incompetent,    consideration    of, 
9-366;     12-1047 
Impeachment   of,   7-63 
Eight    to    rebut,    3-183 
Value    of   hearsay,    6-455 
Of  accord  and  satisfaction,  l-118ra 
Oral   evidence   of   express   trust, 

13-118 
Eight  to  strike  out,.  12-170,  196 
Secondary  evidence,  2-308;  8-418n 
Transactions    with    deceased    or 
incompetent      person,       12- 
1046 
Waiver,  see  infra,  Waiver. 
Evidence    introduced    over,    right 

to    rebut,    3-183 
Examination    in    prize    causes,    1- 

237,   241 
Expert      and      opinion      evidence, 
failure  to   give   basis  for,   14- 
372 
Failure    to    make,    see    supra,    Evi- 
dence admitted  without;  infra, 
Waiver. 
For  immateriality,   as   questioning 

competency,    8-549 
For  irrelevancy,  not  favored,  3-114 
For    variance,    13-742 
General    objection,    5-940 

Insufficient,     as    to     incriminat- 
ing character  of  testimonv, 
14-669 
To    question   execution    of   in- 
strument,   14-795 
In  proceedings  before  referee,  11-19 
Commissioner,    1-284 
In    bankruptcy,    2-219 
Eeserving    ruling    on,    11-20 


OBJECTIONS,  cont'd. 

Leading    questions,     8-160 

Letter    partially    inadmissible,    13- 

573n 
Necessity    for,    evidence   competent 
for   one   purpose  but   incompe- 
tent for  another,  3-208?i 
Evidence    offered    for    particular 
purpose  (see  supra,  Evidence 
admitted  without  objection), 
4-525n 
Evidence   violating   privilege   of 
accused,    14-660 
Privileged      communications,      10- 
329 
Eight  to  object,  10-156,  328 
Between   attorney   and   client, 
10-209 
Stipulations    as    to    use     of     evi- 
dence,  effect   on   right   to   ob- 
ject,   3-192;   5-891  ? 
Former    testimony,    5-891 

Objections    taken    in    former 
proceedings,    3-194 
Tender,    12-487 

Time    for    (see  Seasonable    Time), 
12-1043 
After    verdict,    to    admissibility 

under    pleadings,     13-815 
On     ground     of     self-incrimina- 
tion,   14-668 
To  deposition,  see  supra.  Deposi- 
tions. 
To    witness,    see   infra,    To    wit- 
nesses. 
To    former    testimony,   5-960 

For      defects      in      preliminary 

proof,  5-943 
Objections      made      on      former 
trial,   5-963 
Stipulations  for  use  of  testi- 
mony   do    not    carry,    3- 
194;   5-891 
When  taken,  5-964 
To  witnesses,  3-174;  12-1042 
Deponent,    4-550 
Distinguished   from    objection   to 

testimony,  4-553h;  12-1046 
Time  for,  3-174;   13-1001 
Witness     incompetent     against 
representative    of    deceased 
or   incompetent    person,    12- 
1042 
Waiver,  see  supra.  Evidence  admit- 
ted without. 
At      preliminary      examination, 
unofficial        character        of 
stenographer,  5-324 
By  failure  to  object,  by  guard- 
ian,   12-1042 
By      accused,      violation      of 
privilege,   14-660 
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OBJECTIONS,  cont'd. 
"Waiver,  cont'd. 

By  failure  to  object,  cont'd. 
By    infant,    10-859 
By     personal     representative, 

12-1046 
In    former    trial,    12-1046 
To   juror's    affidavit  impeach- 
ing   verdict,    8-980 
To      privileged      communica- 
tions,   10-143,    321 
To    secondary   evidence,   2-308 

Of    judgment,    3-207 
To   similar   testimony,  12-1047 
Effect  of  stipulation  for  use  of 

former    testimony,    5-891 
Expert,    competency    as    witness, 
see  mfra,  To  witnesses. 
To    question   to,   5-616 

Hypothetical     questions,    5- 
628,    629 
To   testimony   of,   5-648 
Introducing      similar      incompe- 
tent   testimony,    2-308 
On    former    trial,    extension    to 
subsequent  trial,  4-501n;  12- 
1046 
To    admissibility    under    plead- 
ings,    13-813 
To   bill   of   particulars,    1-155 
To   impeachment  of  witness  by 
party    calling    him,    author- 
ized   by,    7-41 
To   incompetent    evidence,   3-174 
To   lack   of   foundation   for   im- 
peaching    testimony,     7-119 
To    opinions    of    non-experts,    5- 

714 
To  variance,  l-245rt 
To   witnesses,   1-277;    3-175;    13 
1002    ■ 
Expert,  5-547,  552,  648 
To    written    instruments,    effect 
on    right    to    use    as    speci- 
mens  of  handwriting,  6-407 
Who   may   make,   12-1043 

That    question   calls   for   self-in- 
criminatory answer,  14-666 
To     privileged     communications, 
see    supra,    Privileged    com- 
munications. 
OBSCENITY,  see  Offenses  Against 
Postal   Laws.      See   also   Inde- 
cency. 
Obscene      language,      words      not 

found    in    dictionary,    14-219 
Obscene  matter  on  postal  card,  9- 

147 
Prosecution     for     selling    obscene 
pictures,  admissibility  of  pic- 
tures, 4-284 


OBSCENITY,  cont'd. 

Prosecution    for    selling    obscene 

pictures,  cont'd. 
Determination     of     by     inspec- 
tion,   4-296 
OBSERVATION,     of     witness,     see 
Weight    and    Effect    of    Evi- 
dence. 
OBSTRUCTING     HIGHWAY,     see 

Highways. 
OBSTRUCTING  JUSTICE  —  Consult 
analysis    of    this    article,    9-137. 
See  Escape;  Rescue. 
OBSTRUCTING    RAILROAD,    pros- 
ecution   for,    10-576 
OBTAINING    GOODS    UNDER 
FALSE  PRETENSES,  see  False 
Pretenses. 
OCCUPANCY,  see  Adverse  Posses- 
sion;  Homesteads  and  Exemp- 
tions.    See  also  Possession. 
Arson,    on    prosecution    for,    1-983 
As      condition      of      insurance      on 

dwelling,  see  Insurance. 
Place    w^here    liquor     is     illegally 
sold,    7-758 
OCCUPATION,  see  Profession. 
As    evidence    of    financial    condi- 
tion,   7-492 
Evidence    in    action    for    personal 

injuries,    7-409 
Liquor    seller,    how    shown,    7-751 
Parties   to    homicide,    6-609 
Person    defamed,   8-253 
Presumption    as    to    continuance, 

9-915 
Reputation  as  evidence  of,  see  Eep- 

utation. 
Witness,    as   bearing    on    credibil- 
ity,  3-759 
Effect    on    memory,    14-180,    197 
To   impeach  him,   7-172 
OFFENSES    AGAINST   ELECTION 

LAWS,  5-130 
OFFENSES      AGAINST      POSTAL 
LAWS  —  Consult  analysis  of  this 
article,    9-145.      See    Mails    and 
Mailing. 
Credibility  of  detectives  ubing   de- 
coy letters,  4-627n 
Other   similar   acts,   3-128 
Sending   scurrilous   matter   through 
mails,   other   similar  matter   to 
prove  handwriting,  6-364w 
Stealing   letters,   necessity   of   no- 
tice    to     produce     letters,     2- 
S6Sn 
OFFER,     see     Contracts;      Sales; 
Tender. 
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OFFER,  cont'd. 

Acceptance  of,  see  Acceptance. 
As  evidence  of  value,   13-451,  465 
By    tenant,    13-507 
Personalty,  13-544 
OFFER     OF     COMPROMISE,     see 
Compromise. 
Inadmissible    to     sustain     attach- 
ment,   2-76 
OFFER    OF    EVIDENCE  —  Co/iSM?* 
analysis  of  this  article,  9-151 
Deposition,    necessity    of   offering, 
4-523 
When    portion    inadmissible,    4- 
527 
Documentary   evidence,  4-840 
Formal    offer    unnecessary,    14- 
731 
Exhibits,    5-469 
Experiments,    5-500 
Former   testimony,    5-940 
Offer   as   part  'of,   5-894 
Of    writing    containing,    5-949 
In  arbitration  proceedings,  neces- 
sity,   1-957 
Introduction    for  limited   purpose, 
effect,    14-210 
Presumptions,   14-209 
Objection    to,    9-78 
Of    prior    inconsistent    statements 
to    refresh     recollection,     11- 
114 
Use   by   party   of  evidence   intro- 
duced  by   his   adversary,   14- 
289,  797 
OFFICE,  see  Quo  Warranto. 
OFFICE  COPY,  see  Records. 
OFFICERS  —  Consult      analysis      of 
this     article,     9-178.       See     Quo 
Warranto;    Records.     See   also 
Sheriffs. 
Acknowledgments,  taking,   see  Ac- 
knowledgments. 
Actions     on     bonds,     see     Bonds; 
Principal  and  Surety. 
Admissions    of    principal,    1-588 
Acts  and  declarations,  as  to  pau- 
per's   residence,    9-688 
Admissions  hy,   1-549 

Against  sureties   (see  Admis- 
sions; Principal  and  Sure- 
ty), 1-588 
As    to    defects    in    highway,    6- 
503 
Authority   of-  deputy  or  clerk,  see 
infra.  Deputy. 
Taking    affidavit,    7-713 
To  make  deeds,  10-421 
Preliminary    proof,    4-152 
Secondary   evidence   of,  4-209 
Writ    as   evidence   of,   9-141 


OFFICERS,  cont'd. 

Best  evidence,  of  acts  and  proceed- 
ings  (see  Records),  10-810 
Books  and  records  of,  see  Records. 
Against    surety,    see    Principal 
AND  Surety. 
Certificates  by    (see  Certificates; 

Records),  2-963 
Corporation,     see     Corporations  ; 

Principal  and  Agent. 
Court,  excused  from  being  placed 

under    the    rule,    14-595 
Deeds    by,    see    Deeds.      See    also 
Sheriffs. 
Ambiguity   in,    1-851 
Court,    14-740 

Recitals  in   (see  Recitals),  4-184 
Secondary  evidence  of  authority 
and   execution,   4-209 
De  facto,  5-717/1 

Officer  killed,  while   attempting 
arrest,    6-733 
While    serving    process,    6-731 
Officer   killing   during   attempted 
arrest,  6-735 
Deputy,     certificates     by,     2-964?i, 
970n;  4-466/1,  474/1 
To    copies,    10-889 
Declarations    of,    against    prin- 
cipal, 1-551 
Judicial  notice  of,  see  infra,  Ju- 
dicial  notice. 
Elections  of,  see  Elections. 
Embezzlement    by,    see    Embezzle- 
ment. 
Escape,    civil    action    for,    5-283, 
286 
Prosecution    for    permitting,    5- 
282 
Execution   of   instruments   by    (see 
Written    Instruments;     and 
supra,   Deeds),    14-740 
Extortion  by,  see  Extortion. 
Fees,  see  Fees. 

As  witnesses,  14-547 
Good    faith    in    refusing    demand, 

information,    8-380 
Homicide  by,  see  Homicide. 

Burden    of    excusing,   6-600 
Impersonation  of,  see  False  Per- 
sonation. 
Judicial    notice,    acts    of,    7-983 
Administrative  rules  and  regula- 
tions,   7-990 
Character,    signatures    and    seals, 

see  Judicial  Notice. 
Of    court    and    judicial    officers, 

7-1009 
Of  deputies,   7-980 
Orders    of,    7-994 
Proclamations    by,     7-993 
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OFFICERS,  C07it'd. 

Knowledge  or  notice  of  defects  in 

highways,  see  Highways. 
Mandamus,  see  Mandamus. 
Official    action,    necessity    of    pro- 
ducing  documentary   evidence 
of,    4-825 
Official      capacity,       acknowledg- 
ment  of   officer   taking,   parol 
evidence,    1-193 
Admission    of,   by    assuming,    1- 

361 
Best  evidence,  2-297;   10-812 
Necessity      of      documentary 
evidence,  4-834 
Oral  evidence  admitted  with- 
out objection,  9-120n  _ 
Bribery    prosecution,    proof    in, 

2-767 
Certificates  as  evidence,  see  Cer- 
tificates. 
Of  election   or   commission  of 

appointment,    5-717 
Of  governor,   2-963n 
Certifying    officer,    necessity    of 

proof,    10-897 
Commissioner      taking      deposi- 
tion,   4-465 
De    facto    officer,   see   supra,   De 

facto. 
Extortion,    on     prosecution    for, 

5-717 
Obstructing  justice,  in  prosecu- 
tion for,  9-138,  139,  140 
Patent,  of  officers  executing,  10- 
398 
Of  municipalities,  acts  of,  see  Mu- 
nicipal Corporations. 
Police,  credibility   (see  Detectives 

AND  Informers),  14-158 
Power  to  punish  for  contempt,  3- 

■     477 
Presumptions,    as    to    conformity 
with   law   and  duty,   9-138 
As  to  continuance  of  office,  9-914 
As  to  legal  purpose,  4-908 
As   to   regularity   of   action    (see 
Presumptions),  9-944 
Of  judicial  officers,  see  Judg- 
ments.     See    also    Juris- 
diction. 
Legality  of  election  and  qualifi- 
cation, 8-809 
Privileged      communications      be- 
tween, 10-346 
Privilege  from  testifying,  as  to  of- 
ficial knowledge,  10-343 
Danger    of    impeachment    or    re- 
moval, 14-645?i,  649 
Qualifications,   tax  officers,   12-375 
Rtports  by,  see  Reports. 


OFFICERS,  cont'd. 

Returns  by,  see  Service.     See  also 
Return. 
Conclusiveness    of,   2-974 
Seals  of,  see  Seals. 
Threats  by,  as  duress,  4-906 
Trespass   by   or   under    orders    of, 

13-32 
Trover  by,  13-91 

For  property  in  their  possession, 
13-67«,  69 
OFFICIAL  BONDS,  see  Bonds;  Of- 
ficers; Principal  and  Surety. 
OFFICIAL    CAPACITY,    see    Best 
and  Secondary  Evidence;  Offi- 
cers ;   Records. 
OFFICIAL    REGISTERS,    see    Rec- 
ords.    See  also  Registers. 
OFFICIAL  SURVEYS,   see  Surveys. 
OIL,  see  Mines  and  Minerals. 
OLOGRAPHIC  WILL,  see  Wills. 
OMISSIOXS,  affecting  admissibility 
of  wrritten   instruments,   14-703 
Parol  evidence  to  supply,  wills,  14- 
522 
ONCE  IN  JEOPARDY,  see  Former 

Jeopardy. 
ONUS  PROBANDI,  see  Burden  of 

Proof. 
OPEN    ACCOUNT,    actions    on,    see 
Accounts,  Accounting  and  Ac- 
counts  Stated. 
OPENING  STATEMENT,  see  Trial. 
OPIATES,  see  Drugs. 
OPINIONS,  see  Expert  and  Opinion 
Evidence.     See  also  Conclusions. 
Distinguished   from  warranty,    11- 

527 
In  pleading,  answer  to  bill  for  in- 
junction, 7-324 
Of  court,  as  aid  to  interpretation 
of  judgment,  10-977 
To   show   matters  adjudicated, 
7-83 In,  853 ?i;  10-977 
As  part  of  record,  10-761 
Of  appellate  court,  as  evidence 

of  judgment,  10-825 
Report  of,  see  Reports. 

To  show  facts  in  issue,  10-819n 
OPPORTUNITY,    see    Circumstan- 
tial Evidence. 
As  circumstantial  evidence  of  act, 
3-130 
Coupled  with  desire,  3-131 
Of  adultery,  4-756 
Of   commission   of  crime,   1-568; 

8-145 
Of  undue  influence,  13-235 
To   destroy   lost   will,  by  inter- 
ested  person,    14-444 
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OPPOETUNTTY,  cont'd. 

As  corroboration,  of  victim  of  se- 
duction, 3-716 
Sufficiency   as,   3-680 
OPTIONS,   see   Contracts;    Vendor 
AND  Purchaser. 
Acceptance  of,  13-837 
As  wagering  contracts,  6-173 
Consideration   for,   13-838 
To  buy  land,  13-837 
ORAL    ADMISSIONS,    see    Admis- 
sions.  See  also  Farol  Admissions. 
ORAL     AGREEMENTS,     see     Con- 
tracts; Statute  of  Frauds. 
ORDER  OF  PROOF  —  Consult  analy- 
sis   of    this    article,   9-231.      See 
Rebuttal. 
Abatement,  under  plea  in,  1-15 
Agency,  proof  of  preliminary  to  use 

of  admissions,  l-545}i 
Alteration  of  instruments,  1-818 
Attorney's  services,  in  action  for, 

2-161 
Before  referee,  11-18 
Circumstantial  evidence,  3-1 19n 
Conspiracy,     admissions     of     con- 
spirators, proof  of  conspiracy, 
1-593 
Declarations    of   co-conspirators, 
order  of  preliminary  show- 
ing, 3-425 
Copies,  proof  of  execution  of  orig- 
inal,   3-549 
Corpus  delicti,  3-88,  662 
Corroborative  evidence,  3-742 
Cross-examination,  as  to  new  mat- 
ter, see  Cross-Examination. 
By  different  parties,  order  of,  3- 
812 
Cumulative    evidence,    admissibil- 
ity in  rebuttal,  3-934 
Documentary   evidence,   4-835 
Genuineness     of     specimens     of 
handwriting   used   for   com- 
parison, 6-431 
Evidence  after  conclusion  of  argu- 
ment, 1-818 
Evidence   irrelevant   without   con- 
necting facts,  promise  to  con- 
nect, 11-185 
Necessity  of  motion    to    strike 
out,  9-56 
Exhausting  knowledge  of  witness, 

recalling,   4-679 
Impeachment,  variant  statements, 
7-130 
Explanation  by  impeached  wit- 
ness of,  7-147 
Rebuttal  of  variant  statements, 
7-148 


ORDER  OF  PROOF,  cont'd. 

Mechanic's  lien,  in  action  on,  8- 

558 
Objections  to,  9-78 

As  waiver  of   other   objections, 
9-103 
Permanent   alimony,  4-788 
Reopening  case,  to   permit  accused 
to  prove  good  character,  3-lOn 
Secondary  evidence,  of  deeds,  4-207 
Of  lost  instruments,  8-344 
Preliminary  showing,  2-343,  381 
Similar  fraudulent  acts,  6-39 
Statute  of  frauds,  effect,   12-6 
Threats,  on  prosecution  for  arson, 

1-986 
Treason,    13-6 

Under  civil  damage  act,  7-701 
Wills,   14-24,   248n,   324,   385,   472, 
473 
ORDERS  OF  COURT,  see  Judicial 
Notice  ;    Records.     See    also 

ORDINANCES,  see  Municipal  Cor- 
porations. 
Regulating   speed   and   signals,   see 
Negligence.   See  also  Signals; 
Speed. 
ORDINARY  CARE,  see  Bailments; 

Negligence.    See  also  Care. 
ORDINARY     COURSE     OF     BUSI- 
NESS, see  Books  op  Account; 
Customs  and  Usages;   Entries 
IN  Regular  Course  of  Business. 
See  also  Eaiits. 
ORIGINAL  ENTRIES,  see  Books  of 
Account;   Refreshing  Memory. 
OTHER  ACTS,  see  Similar  Trans- 
actions. 
OTHER    OFFENSES,    see    Similar 

Transactions. 

OUSTER,  see  Ejectment;  Forcible 

Entry  and  Detainer.     See  also 

Eviction. 

Not  evidence  of  abandonment,  1-3 

OWNERS,   joint,   admissions  by,    1- 

576 
OWNERSHIP  —  Considt   analysis   of 
this  article,  9-256.     See  Assign- 
ments; Gifts;  Title. 
Acts  of,  as  evidence  of  grant  of 

tide  lands,  14-12 
Admission,  1-327 

Omission     from     inventory     or 

schedule,  as,   1-362 
Tax    and    assessment    lists    (se« 
Taxation),  1-363 
Alleged   stolen   property,   see   Lar- 
ceny. 
Animals,    1-889 

Killed  by  train,  10-523 
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OWNERSHIP,  cont'd. 

Arson,  on  prosecution  for,  1-982 
Attached  property,  of  claimant  of, 

2-82 
Belief  in,  see  Belief;  Direct  Evi- 
dence. 
Best    and    secondary    evidence, 
2-296n;  12-545 
When    collaterally    involved,    2- 
286 
Bill  of  sale,  see  Bill  of  Sale. 
Bills  and  notes,  2-517 
Brands  as  evidence  of,  see  Maries 

and  Brands. 
Burglary,  proof  of  in  prosecution 

for,  2-815 
Chattel    mortgage,    8-675 
Claim  of,  acts  showing,  1-679 
Conclusion     of     witness     as     to, 

5-71Sn 
Declarations  by  one  in  possession 
(see   Adverse   Possession), 
1-680 
Community  and  separate  property, 

see  Husband  and  Wife. 
Conduct,  inconsistent  with,  1-363 

Of  servant,   10-574 
Consignee    in    bill    of    lading    pre- 
sumed owner,  13-66}i 
Declarations  as  to,  12-580 

By   person   in   possession,    1-525 
Of  servant,  10-574 
Kes  gestae,   11-413 
Direct  testimony   (see  Direct  Evi- 
dence.    See  also  Conclusions), 
8-136;  13-71 
Entry  of  public  land,  presvunption, 

10-417 
How  proved,  11-227 
Initials,    see    Maries;    Maries    and 

Brands. 
Insurable  interest,  see  Insurance. 
Judgments,  as  evidence  of,  7-836 

Ownership  of,  7-867 
Liquor,  of  place  where  it  is  ille- 
gally sold,  7-758 
Liquors  seized,  in  action  for  for- 
feiture, 7-724 
Liquors    sold,    on    prosecution    for 

sale,  7-760 
Malicious  mischief,  on  prosecution 

for,   8-382 
Marks  and  brands  as  evidence,  see 

Marks  and  Brands. 
Ore  in  mining  claim,  see  Mines  and 

Minerals. 
Paper  publishing  libel,  8-190 
Partnership    property,    9-560 
Possession  as  evidence  of,  8-138 
Sufficiency,   8-138 


OWNERSHIP,  cont'd. 

Presumptions,  from  possession   (see 
Possession),  2-518 
As  between  husband  and  wife, 

6-833 
Attached  property,  2-85 
Bonds  and  coupons,  2-572,  573 
Notes,  2-518;  13-67n 
Vessel,  1-252 

Where  goods  have  been  com- 
mingled, 3-366 
Of  continuance,  9-910 
Property  devised,  14-498 
Property  burned  by  fire  from  loco- 
motive, 10-541 
Property   seized    under    writ,     in 
prosecution     for     obstructing 
justice,  9-142 
Railway  and  trains,  7-944;   10-573 
Replevin,  in  action  of,  11-222,  237 
Reputation  as  to,   as   evidence  of 

adverse   possession,    1-683 
Robbery,    in    prosecution   for,    11- 

466 
Streams,   soil  under,   14-12,  14 
Tide  lands,  presumptions,  14-10 
Timber,  see  Timber, 
Trade-marks,    12-634 
Transfer  of,  see  Deeds;  Sales. 
Trespass,  sufficiency  of  to  maintain, 
see  Title;  Trespass. 
To  secure  double  or  treble  dam- 
ages, 13-49 
Trover,  as  defense  to,  13-92 

Necessity  of  to  maintain,  13-65 
Variance,    13-715 

Vessel  (see  Admiralty;  Ships  and 
Shipping),  1-301 
OYER,  of  bill  or  note,  2-540 
PAIN,  as   element   of  damage  from 
personal    injury,    7-385 
Declarations  during,  see  Res  Ges- 
tae. 
Declarations   of,   see   Injuries   to 
Person;    Mental   and   Phys- 
ical States;  Res  Gestae. 
Direct  testimony  as  to,  see  Direct 

Evidence. 
Memory  of  events  occurring  while 

in,  14-192 
Observation,  effect  on  accuracy  of, 

14-179 
Opinion    as    to,    see    Expert    and 
Opinion     Evidence  ;     Mental 
and  Physical  States. 
PARAMOUR,  see  Adultery.  See  also 

Particeps  Criminis. 
PARDON,  as  removal  of  infamy,  3- 
208 
As  removing  privilege  of  witness, 
14-680 
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Best   evidence   of,   10-811 

Effect  on  conviction  when  used  to 

impeach,  7-216 
Effect  on  credibility,  14-161/1 
General  amnesty  to  Confederates, 

13-378 
Judicial  notice  of,  7-969 
Of  accomplice,  see  Accomplices. 
PARENT     AND     CHILD  —  Consult 
analysis    of    this    article,    9-267. 
See  Infants  ;  Kidnaping  ;  Legit- 
imacy;  Undue  Influence.     See 
also    Advancem ents  ;    Children ; 
Confidential  Belations;  Paternity. 
Abduction  of  child,  see  Abduction. 
Action  by  child  under  civil  damage 
acts,  see  Intoxicating  Liquors. 
Action   by    parent     for     allowing 
child  to  remain  in  saloon,  7- 
703    ■ 
Aversion    by    testator    to    his    chil- 
dren, as  evidence  of  incapacity, 
14-335 
Consent  by  parent  to  sale  of  liquor 
to  child,  as  defense  to  prose- 
cution, 7-751 
Contracts  for  services,  necessity  of 

direct  evidence,  4-646 
Conveyances  between,  presumption 

as  to   fraud,  6-127 
Custody    of    children,    character   of 
parties  claiming,  see  Character 
and  Reputation. 
In  divorce  suits,  4-788 
Duress  between,   4-894 
Fear    of    punishment,    effect    on 
credibility   of  child's   testi- 
mony, 14-162 
Emancipation  of  infant,  7-270 
As  defense  to  sale  of  liquor  to 

child,  7-751 
Circumstantial  evidence,   1-51 
Gifts,  by  child  to  parent,  6-231 
By  parent  to  child,  6-226 
Presumptive    evidence    of 
ademption,   14-485 
Purchase  in  name  of  child,  pre- 
sumption,  13-130 
Services  between,  presumptively  gra- 
tuitous  (see  Services),  8-504 
Support,  prosecution  for  failure  to, 

venue,   13-936 
Undue   influence   between,   13-306, 

340 
Value  of  child 's  services,  see  Value, 
Waiver  by  parent  of  privilege  of 
child  as  to  communications  to 
physician,  10-140 


PARENT  AND  CHILD,  cont  'd. 
Wrongful  death  of,  see  Injuries  to 
Person.      See    also    Wrongful 
Death. 
PARISH,    see    Municipal    Corpora- 
tions. 
Incorporation  of,  declarations  as  to, 
4-78?i 
PARISH    RECORDS,    see    Records. 

See  also  Church  Records. 
PAROL    ADMISSION    (see    Admis- 
sions), 1-600 
PAROL      EVIDENCE  —  Consult 
analysis    of    tJiis    article,    9-309. 
See   Best  and    Secondary    Evi- 
dence; Bills  and  Notes;  Mort- 
gages;    Records;     Statute    of 
Frauds. 
Abandonment  of  contract,  13-853 
Abbreviations  (see  Abbreviations). 
Bill  of  parcels,  l-30n 
Bills  and  notes,  1-29 
Contracts,  1-29 

Memorandum   of,   l-29n,  30n 
Deeds,  name  of  grantee,  l-30n 
Description,  in  contract  to  con- 
vey, 1-30 
In  deed,  1-30 
Explanation  of,  1-27 
Insurance  policy,  1-29 
Limits    of,    l-29?i 
Sales,  written  orders,  l-30n 
Taxation      proceedings,      assess- 
ments and  deeds,  1-30 
Telegram,  l-29n,  30n 
Wills,  1-28 
Accident,  in  chattel  mortgage,  8- 

658 
Account  stated,  to  identify  trans- 
action,   1-161 
Acknowledgment,  see  infra,  Certifi- 
cate; Date. 
Admissions,  as,  1-603 

Rule  applied  to,  1-967 
Advancement,   rebutting  presump- 
tions of,  4-600 
Showing  deed  to  be,  4-594 
Showing  loan  evidenced  by  note 

to  be,  4-592 
Where    writing    is    required,    4- 
608 
Affidavit,  authority  of  officer  tak- 
ing, 1-714 
Venue  of,  1-712 
Agency,  as  to,   10-42 

Capacity  in  which  contract  was 

executed,  note,  2-464,  473 
Contract  of,  10-13 
Contract  signed  as  agent,   10-42 
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PAROL   EVIDENCE,   cont'd. 

Alteration  of  writing  (see  Altera- 
tion OF  Instruments),  1-774, 
819 
Ambiguity,    explaining,    see    Ambi- 
guity. 
Custom  or  usage,  see  infra,  Cus- 
toms and  usages. 
In  trust,  see  infra,  Trusts. 
Previous  negotiations,  1-837 
Statute  of  frauds,  effect  of,  see 
Statute  of  Frauds. 
Arbitration  and   award,   affecting, 
1-964 
Of  submission,   1-959 
Assignment,    equitable,    2-17 
Assignments  for  creditors,  explain- 
ing   or    supplementing,    2-34 
Intent   to   hinder,    delay   or   de- 
fraud creditors,  2-40 
To  show  writing  to  be,  2-29 
Award,  see  supra,  Arbitration  and 

award. 
Bailment,    contract    of,    see    infra, 

Contract. 
Bill  of  lading,  abbreviations  in,  see 

supra,  Abbreviations. 
BiU  of  parcels,  abbreviations  in,  see 
supra,  Abbreviations. 
Explaining,  8-657?i 
Bill  of  sale  (see  infra.  Sales),  1-315 
Showing  it  to  be  mortgage,  see 
infra.  Mortgages. 
Bills  and  notes,  abbreviations  in,  see 
supra.  Abbreviations. 
Amount  payable,  2-444 
As  to  acceptance,  2-484 
Bill   of   lading,   affecting,   1-313, 

316;  2-873;  11-758 
Conditional    delivery,    see    infra. 

Conditional  delivery. 
Consideration,     see     infra.     Con- 
sideration. 
Demand  and  notice  of  dishonor, 

2-534 
Explaining    indorsement,    2-527; 
3-197?i 
Blank  endorsement  of  note  in 

payee 's   hands,   6-285 
Third  party's  indorsement  be- 
fore  delivery,   2-537 
Fraud  in,  see  infra,  Fraud. 
Interest,  2-447 

Payment   of,   7-648 
Note  secured  by  mortgage,  8-787 
Relations  of  parties  to,  2-464 
Bonds,    attachment,    contradicting 
recitals  in,  2-81 
Explaining  or  varying,  2-574;  9- 

221 
Official  bond,  approval  of,  9-221 


PAROL  EVIDENCE,   cont'd. 

Books,  of  account,  explaining  en- 
tries in,  2-684 
Of  officer,  explaining  entries  in, 
9-221 
Boundaries,  as  to,  see  Boundaries. 

Agreed   boundary,   2-701 
Cancellation,  of  grounds  for,  2-832 
Certificates,    affecting,    2-973;    10- 
982 
Of  acknowledgment,   1-193 
Charter  party,  affecting,  1-313,  316, 

317,  318;   11-750 
Chattel  mortgage,  affecting,  8-683 
Accident  in,  see  supra.  Accident. 
Consideration  of,  see  infra,  Con- 
sideration. 
Date  of,  see  infra.  Date. 
Delivery  of,  see  infra.  Delivery. 
Fraud  in,  see  infra.  Fraud. 
Mistake  in,  see  infra,  Mistake. 
To  show  it  a  sale,  8-658 

Estoppel     because     of     fraud, 
8-657n,  662 
Chattels    mortgaged,    in    prosecu- 
tion for  sale  of,  8-686 
Collateral    agreements     (see    infra, 
Consideration),  1-316;  13-846 
Extension   of   time   of   perform- 
ance, 13-862 
Place  of  payment,  13-862 
Placing    conditions    on    written 
contract,  2-450 
Commencement      of      employment 

under   contract,   8-498 
Community     and     separate     prop- 
erty, 6-828,  839 
Intent    to    bind    separate    prop- 
erty, 6-844 
Composition   with  creditors,  to   af- 
fect,  3-262,  264 
Conditional   delivery,   2-32;   4-262; 
8-41;    9-353 
Contract   of  guaranty,  6-294 
Deed,  9-436 
Escrow,  see  Delivert. 
Mortgage,  8-726 
Notes,   2-450,   479 
Subscription  contract,  9-502 
Subscription  to  stock,  3-624 
Consideration,  as  to,  3-372 

Breach  of   covenant,    in    action 

for,  4-234 
Chattel  mortgage,  8-666 
Contemporaneous    agreement    as 
inducement      or      considera- 
tion for  contract,  3-373 
Contractual  recital,  4-200;    8-666 
Conveyance   attacked   as   fraud- 
ulent,  6-97 
Deed,   4-190 
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PAROL  EVIDENCE,  cont'd. 
Consideration,   cont'd. 

Mortgage,  see  infra,  Mortgage. 
Notes,  2-491 

Statute  of  frauds,  effect  of,  see 
Statute  of  Frauds. 
Contract,   1-318 

Abandonment,   see    supra,   Aban- 
donment. 
Abbreviations,  see  supra,  Abbre- 
viations. 
Agency,  see  supra,  Agency. 
Bailment,  2-178 

Terms  of  compensation,  2-184    • 
By  stranger  to   contract,   1-317 
Conditional    delivery,    see    supra, 

Conditional  delivery. 
Consideration,  see  supra.  Consid- 
eration. 
Illegality  of,  11-498 

Gambling  transaction,  6-170 
Insurance  contracts,  affecting,  see 

infra,  Insurance  contracts. 
Maritime    contracts,    1-313 
Modification   of,   13-854 
Performance,  time  of,  see  infra, 

Payment;   Time. 
Place  of  execution,  9-367 
Previous  negotiations,  see  Prelim- 
inary Negotiations. 
Eescission,  in  action  for,  13-858, 
859 
Land  contracts,  13-855 
Sales,  see  infra.  Sales. 
Statute     of     frauds,     effect,    see 

Statute  of  Frauds. 
To    show   additional   parties,   1- 

317 
Vendor  and  purchaser,  13-843 
Corporations,    charter    of   incorpo- 
ration, 3-615 
Corporate   records,   affecting,   3- 
657 
Facts  not  shown  by,  3-652 
County   board,    agreement   with,   1- 

124?!, 
Covenants,   consideration    in    action 
for  breach,  see  supra.  Consid- 
eration. 
Of  warranty,  affecting,  4-229 
Criminal    prosecution,    to    explain 
writing  offered  to  show  crim- 
inal intent,  8-133 
Curing    defect    in    record    title    to 
land    agreed    to    be    conveyed, 
13-864 
Customs  and  usages,  see  Customs 

and  Usages. 
Date  (see  infra.  Time),  9-367 
Bills  and  notes,  2-428 


PAROL  EVIDENCE,   cont'd. 
Date,   cont'd. 
Delivery,  see  Delivery. 

Of   deed,  4-174 
Guaranty,    6-271 
Mortgage,  8-726 

Chattel    mortgage,    8-664 
Of    acknowledgment,   8-726 

Of  debt,  8-338 
Of  obligation  secured  by  mort- 
gage, 8i337 
Of  payment,  see  infra.  Payment. 
Of  performance,  see  infra.  Time. 
Wills,  execution  of,  14-434 
Deeds,  abbreviations  in,  see  supra, 
Abbreviations. 
By  trustee  under  power  of  sale, 
supplying     omissions     from, 
8-781 
Consideration,  see  supra,  Consid- 
eration. 
Date,  see  Deeds  ;  and  supra.  Date. 
Eeservation  in,  4-198 
Showing  it   to   be   mortgage,   8- 

693 
Terms   of  sale  contract  not  em- 
bodied in,   3-382n 
Delivery,  character  of,  2-534;  7-504 
Chattel  mortgage,  8-664 
Conditional,     see     supra,    Condi- 
tional delivery. 
Escrow,  see  Delivery. 
Date,  see  Delivery;   and  supra, 
Date. 
Duress,  4-908 
Ejectment,    to    identify    property 

claimed   in,   5-28 
Election,  irregularity  of,  5-89 
Eesult  of,  5-69 
Eeturns,  to  correct  defects  and 

irregularities  in,  5-48 
To  affect  ballot,  on  recount,  5- 
58 
Enrollment    of   vessel,    contradict- 
ing, 1-323 
Escrow,  delivery  in,  see  Delivery. 
Extradition   proceedings,   5-730 
Fixtures,   of  reservation   of   right 

to  remove,  5-766 
Former     adjudication,     see     infra. 
Judgments. 
Explanation   of,   10-824 
Identity  of  parties,  7-856,  867 
Matter  adjudicated,  7-853,  866/1 
Opinion  of  trial  court,  7-831» 

853n,  10-977 
Original  writ  and  return,  7-866n 
Former    conviction,    affecting    rec- 
ord of,  7-764 
Fraud,   6-1;    11-74 

Chattel    mortgage,    8-658 
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PAEOIi  EVIDENCE,  cont'd. 
Fraud,  cont'd. 

Impeaching  record,   10-968 

Lease,  8-61 

Note,  in  obtaining,  2-500 

Surety  contract,   10-53 

To   show  deed  to  be  mortgage, 

8-698 
"Will,  in  execution  of,  14-430ji 
Gifts    of    land   between    relatives, 

4-647 
Guaranty,    affecting    contracts    of, 
6-269 
Conditional    delivery    of   contract 
of,  see  supra,  Conditional  de- 
livery. 
Discharge  of,  6-301 
Habeas  corpus,  6-352 
Homestead,   in   aid   of   declaration 

of,  6-522 
Identity,  of  parties  to   iudgment, 
7-856,  867 
Of  will,  14-248 
In   admiralty,   1-313 
Inducement,    see    supra,    Collateral 

agreements ;  Consideration. 
Injunction  suit,  7-362 
Insurance   contract,   explaining  or 
contradicting,  7-506 
Insurance  policy,   1-315 

Abbreviations    in,     see    supra, 

Abbreviations. 
Customs  and  usages  to  explain, 
see     supra,     Customs     and 
usages. 
Mistake  in,  7-509w 
Of  waiver  of  conditions  of,  7-541 
To  disprove  execution  and  deliv- 
ery, 7-504 
Interest,  see  supra,  Bills  and  notes. 
Judgments,    see    Conclusive    Evi- 
dence ;   Judgments  ;   Eecords  ; 
and  supra,  Former  adjudication. 
To   show    lack    of    jurisdiction, 
foreign  judgments,  7-844 
Probate  court,  6-329 
Land   office,   records   of,   see   infra, 

Kecords. 
Lease,  8-41,  50 

Fraud  in,  see  Fraud. 
Mistake  in,  see  infra,  Mistake. 
To  show  length  of  term,  8-74 
Legal   implication    from   silence   of 
writing,    varying    reasonable 
freight  rate,  2-874?i 
Reasonable   time   for  payment, 
8-689?!, 
Letters  patent,  construction  of,  9- 

651 
Log-book,  affecting,  1-315 

Mistake  in,  see  infra.  Mistake. 


PAROL  EVIDENCE,   cont'd. 

Marine    contract,    see    supra.    Con- 
tracts. 
Marine  surveyors,  report  by,  con- 
tradicting, 1-323 
Memorandum,    varying    (see    Stat- 
ute OF  Frauds),  11-526 
Mistake   (see  Mistake),  1-317;   11- 
74 
Chattel  mortgage,   8-658 
In  computation  by  person  whose 
judgment    is    made    conclus- 
ive by  contract,  3-284 
In   naturalization   certificate,   see 
infra,  Naturalization   certifi- 
cate. 
In    report    of    commissioners   in 
eminent  domain  proceedings, 
5-248 
Lease,  8-61 
Log-book,   1-323 
Surety  contract,  10-53 
Mortgages,  assumption  of,  4-197 
Contradicting  recital  of,   8-747 
Chattel,  see  supra.  Chattel  mort- 


Conditional    delivery,    see    supra, 

Conditional  delivery. 
Consideration  of,  8-733 
Date  of,  see  supra,  Date. 

Obligation     secured     by,     see 
supra,  Date. 
Debt  secured  by,  identifying,   8- 
736,  748 
Note  recited  in,  2-539 
Time    of   payment    (see   infra, 
Payment;  Time),  8-689 
In  favor  of  or  against  third  par- 
ties, 8-683 
Payment,   8-765 
Priority,  8-685 
Property  mortgaged,  8-735 
To    affect    mortgagee's    right    of 

possession,  8-679 
To   connect   writings   showing,   8- 

702 
To  show  bill  of  sale  to  be  mort- 
gage, 8-655;   11-747 
To  show  mortgage  to  be  sale  or 
conveyance,   8-701 
Municipal  officers,  action  of,   8-831 
Municipal    ordinance,    affecting,    8- 

835 
Naturalization   certificate,   to   show 

mistakes  in,  3-155 
Navigability,  14-27 
Non-assent,  2-87471 
Objections  to,  see  Objections. 
Admitted    without,    consideration 
and  effect,  9-121 
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PAROL  EVIDENCE,  coyit'd. 
Objections    to,    cont'd. 
By  party  guilty  of  similar  error, 

3-185 
Scope  of,  9-105 
Sufficiency,  9-90 
Partition,  9-524 
Partition  proceedings,   9-532 
Partnership    contract,  varying,  9-566 
Partnership  title  to  land,  9-561 
Patent  to  land,  affected  by,  10-372, 

997 
Payment,  9-727 

Date  of,  changing,  7-508n 
Extension  oi,  8-689 
When  no  time  is  stated,  8-689n. 
Explaining,  8-626 
Mode  of,  see  Payment. 

Mortgage,  see  supra,  Mortgage. 
Of   consideration,   3-399 
Place  of,  7-508n 

Collateral  agreement  as  to,  see 
supra,      Collateral      agree- 
ments. 
Recitals,      contradicting,      4-193 ; 
7-507n 
Performance,  see  supra,  Payment; 

infra.  Time. 
Petition  in  aid  of,  6-468h 
That   signers   are    freeholders,   6- 
461 
Place,   see  supra.   Contracts;    Pay- 
ment. 
Pledges     (see     supra,    Bailments), 

9-861 
Previous    negotiations,    see    Prelim- 
inary Negotiations. 
Priority  of  liens,  agreement  chang- 
ing,  8-790 
Public  lands,  character  of,  10-405 

Entry  of,  affecting,   10-416 
Quiet  title,  to  identify  property  m 

action  to,   12-615 
Eailway    tickets,    affecting,    2-906; 

9-423 
Eeceipt,  varying    (see  infra,  Eecit- 
als),  1-320 
Bill  of  lading,  2-877 
Embodying  contract,  7-507?i 
Eecital    of     consideration,    see 
Consideration  ;     Deeds. 
See  also  Becitals. 
To  avoid  contract,  7-507 rt 
Eecitals,  affecting,   see  Considera- 
tion; Deeds.  See  also  Becitals. 
Eecognizance  in  action  on,  10-683 

Eecord  of  forfeiture,  11-647 
Eecords,  affected  by,  10-936 
Ambiguous,  8-835 
Amended,  8-834 


PAKOL  EVIDENCE,  cont'd. 
Eecords,  cont'd. 
Certificate  of  foreclosure  of  mort- 
gage by  entry,  8-773 
Corporate  records,  see  supra.  Cor- 
porations. 
Highway,    of    proceedings    estab- 
lishing, 6-467 
Of  location  of  highway,  6-461 
Judicial  records,  6-352 

Administration  sales,  aiding  _or 
varying    record    of,    4-579, 
583 
Of  proceeding  in  which  former 
testimony  was  given,  5-940 
On  plea  in  abatement,  1-18 
To  show  judgment  not  on  mer- 
its, 7-790n 
Land  office,  10-397 
Log-book,  see  supra,  Log-book. 
Marginal  release  of  mortgage,  8- 

769 
Mexican  grant,   10-432 
Municipal  records,   8-831;   10-982 
Official  action  required  to  be  re- 
corded, 8-831 
Of    forfeiture    of    recognizance, 

11-647 
Of  former  jeopardy,  5-877 
Of  patent  office  proceedings,  10- 

1000 
Of     preliminary     proceedings    in 

condemnation,  5-165 
Silent  or  defective  records,  8-833 
Special    assessment    proceedings, 
impeaching,  11-859,  898 
Supplementing,  11-857 
Tax  records,  see  infra,  Taxation. 
To  determine  which  is  legal  rec- 
ord,  l-845n 
Eedemption    from   foreclosure   sale, 

agreement  for,  8-796 
Eeformation    of   instrument,   to   se- 
cure, 11-74 
Eelease,  affecting,  1-314 

Contradicting  terms  of,  11-170 
Marginal  release,  8-769 
Eeports,  official,  affecting,  1-315 
Eescission,    to    warrant,    see   supra, 
Contracts. 
Eeturn,   correcting   or   explaining 
(see   Eeturn),   7-859 
Sales  in   writing,   ll-511/i 

Abbrexiations   in   written   orders, 

see  supra.  Abbreviations. 
Bill   of   sale,   see   supra,   Bill   of 

sale. 
Land,  evidence  admitted  without 
objection,  9-122 
Terms   not   embodied   in   deed, 
3-382?i 
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PAROL  EVIDENCE,   cont'd. 
Sales    in    writing,    cont'd. 
Of  logs,  method  of  measurement, 

12-509 
Showing  parol  warranty   (see  in- 
fra, Warranty),  ll-511?i 
Varying  warranty  in,  ll-511?i 
Separate  property,  see  supra,  Com- 
munity and  separate  property. 
Service,  of  interrogatories  for  dep- 
osition, 4-365?i 
Of  notice  of  application  for  com- 
mission   to    take    deposition, 
4-344>i 
Varying  return  of,   see   Service. 
See  also  Eeturn. 
Settlement      (see     s^ipra,     Account 
stated),  3-260 
Omission  of  claim  from,  3-256 
Shipping   articles,   affecting,    1-314, 

316,  317 
Specific    performance,    in    suit    for, 

11-930 
Statute  of  frauds,  effect  on  right  to 
introduce    parol    evidence,    see 
Statute  of  Frauds. 
Statute  of  limitations,  to  show  re- 
moval of  bar  of,  8-336 
Statutes,  explaining,  see  Statutes. 
Subscriptions   to   capital  stock,   af- 
fecting, 3-622 
Suretyship,  to  show,  6-823;  10-52 
Fraud  in  contract,  see  Fraud. 
Mistake    in    contract,    see   supra. 
Mistake. 
Surveys,  in  explanation  of,  2-713 
Taxation,  as  to  property  assessed, 
12-303 
Special     assessment    proceedings, 

see  supra,  Kecords. 
Taxes  illegally  paid,  in  action  to 

recover,  12-376 
Taxing  officers,  acts  of,  12-279 
Tax  sale,  affidavit  of  notice,  12- 
328 
Third  persons,  for  or  against,  8-683 
Time,  see  Beasonable  Time;  Time; 

and  supra,  Date;  Payment. 
For  performance,  extension  of,  13- 

862 
Transfer  of  possession  between  suc- 
cessive claimants,  1-664 
Trusts,  contradicting  absolute  con- 
veyance, 1-515»;  4-196;   13-121 
Express  trust,  13-116 
To  explain  ambiguity  in,  13-158 
Usury,  13-399 
Waiver,  9-367;  13-1024 
Warranty,    see    supra,    Covenants; 
Sales. 


PAROL  EVIDENCE,  cont'd. 
Warranty,   co7it  'd. 

Parol  evidence  of,  1-314;  ll-511n, 
526 
Waste,  license  to  commit,  14-'in 
Weight  of  (see  Weight  and  Effect 

OF  Evidence),  14-111 
Wills,  construction  of,  14-498 

Charge    upon   land,    shown   by, 

14-483 
Heir,  shown  to  be  pretermitted, 
14-456 
Contestant,  to  shown  interest  of, 

14-245 
Execution,  14-428 
Incorporation    by    reference,    14- 

462 
Eepublication     and    revival,     14- 

461,  462 
Eevocation,  14-449,  453 
Implied,  14-455 
Words  and  phrases,  explaining,  see 
Ambiguity.     See    also    Words 
and  Phrases. 
PAETICEPS  CRIMINIS,  see  Acces- 
sories,   Aiders    and    Abettors; 
Accomplices;  Conspiracy;  Cor- 
roboration ;   Credibility. 
Adultery,  character  and  reputation 
of,  4-760 
Competency  as  witness,  1-632 
Confession  by,  4-748 
Weight  of  testimony,  1-634 
Character   and   reputation    (see  su- 
pra. Adultery),  1-629 
Criminal    conversation,    confessions 
of,     incompetent     against     ac- 
cused, 3-787 
Divorce  suit,  credibility,  4-796 
Fornication,  declarations  of,  5-971?i 
Incest,  corroboration,   7-255 
PARTICULARS,  see  Bills  of  Par- 
ticulars. 
Relevancy  of  details  of  transaction, 
see  Relevancy. 
PARTIES,  see  Former  Testimony; 
Identity  ;      Judgments  ;      Vari- 
ance. 
Admissions  by  in  pleadings,  effect, 
on  co-parties,  1-450 
Substituted  parties,    effect   on, 
see  infra.  Substituted  par- 
ties. 
As  witnesses,  see  Parties  and  Per- 
sons   Interested    as    W i t - 
nesses  ;    Transactions    With 
Deceased    Persons ;    Wit- 
nesses. 
Competency,  3-211;  9-506;  12-676 
Contradiction,    by    his    own    ^\it- 
ness,  effect,  14-208 
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PAETIES,  cont'd. 
As  witnesses,   cont'd. 
Credibility,  3-772,  773;   9-507 
Cross-examination  of,  3-902 
Fees,  not  entitled  to,  14-544,  546 
Placing  under  the  rule,  14-593 
Privilege,  see  Witnesses. 
To    prove    execution    of    attested 

instrument,  14-761 
Weight   and   sufSciency   of   testi- 
mony    of,     see     Bastardy; 
Corroboration  ;        Divorce ; 
Parties    and    Persons    In- 
terested    AS     Witnesses; 
Eape  ;    Seduction  ;    Weight 
and    Effect    of    Evidence; 
Witnesses. 
To  prove  payment,  9-736 
Capacity  to  contract,  see  Capacity. 
Co-parties,  admissions  by,  1-504 
Improper  party,   l-508n 
Joint  interest  or  liability  nec- 
essary, l-576n. 
Nominal  party,  1-508 
Party  not  served,  l-505n 
Fees,  as  witness,  14-546 
Discovery  to  obtain  name  of  proper 

party,  4-696 
Examination    of    before    trial,    see 
Examination  of  Parties  Be- 
fore Trial. 
Identity  of,  see  Identity. 
Intervention,  see  Intervention. 
Non-joinder,    proof    under    general 

issue,   13-767 
Protection  from  service  of  process, 

2-127 
Substituted,  bound  by  pre\'ious  ad- 
missions   in    pleadings,    1-409, 
440 
To  bills  and  notes,  2-457 
To  instrument,  alteration  in,  effect, 

1-793 
To  judgments,  see  Judgments. 
Witness  fees,  liability  for,  14-561 
Eight    to,    see    supra,    As    wit- 
nesses. 
PARTIES  AND  PERSONS  INTER- 
ESTED AS  WITNESSES— Co»- 
sult  analysis  of  this  article,  9-505. 
See     Transactions     With     De- 
ceased    Persons  ;     Witnesses. 
See  also  Parties. 
Against  representatives  of  deceased 
and    incompetent    persons,    12- 
702 
PARTITION  —  Consult    analysis    of 
this  article,  9-522 
Presumption    of    from    possession, 
4-583 
In  severalty,  1-690 


PARTITION,   cont'd. 

Eecord  of  to  show  boundaries,  2- 
708 
PAETITION  WALL,  see  Adjoining 
Land   Owners.    See  also   Party 
Wall. 
Distinguished  from  party  wall,  1- 
209 
PARTNERSHIP  —  Consult     analysis 
of  this  article,  9-534.    See  Parol 
Evidence.    See   also   Cojifidential 
Belations. 
Accounting,    see     Accounts,    Ac- 
counting   AND    Accounts 
Stated. 
At  common  law,  l-151n 
Accounts,  implied  assent  to,  1-169 
Negligence  in  keeping,  see  Spoli- 
ation. 
Admission,  by   partners,   1-578 
Accounts   as  to,   1-163 
Correctness  of,   l-181n  _ 
Of  partnership,  by  default  in  an- 
other action,  l-493n 
Best  evidence  of,  2-296 
Bills  and  notes,  presumptions  and 

burden  of  proof,  2-462 
Books  of  account,  2-666 

As   evidence   of   partnership,   2- 
658 
Books  of  third  persons,  5-276 
Breach    of    contract    of,    damages, 

profits,  4-25?i 
Confusion   of   individual   with   firm 

goods,  3-365n 
Conversion  by  partner,  13-73 
Declarations  of  partner,  as  part  of 
res  gestae,  ll-408n 
Order  of  proof,  9-249 
Intent  of,  direct  testimony  by  one 

partner,  7-604?i 
Intoxicating    liquor,     sale     of    by 

partner,  7-717 
Necessity  of  proving  in  action  on 

verified  account,  l-154n 
Presumption  as  to  continuance  (see 

Presumptions),  9-912 
Privileged      communications      be- 
tween partners,  10-354 
Physicians,    10-108 
Question    for    court,    when    prelim- 
inary, 1-586 
Ratification  by  partner,  10-612u 
Settlement   with   in   name   of   indi- 
vidual partner,  3-252» 
Spoliation  of  accounts  (see  Spolia- 
tion), 11-965 
Witness  fees,  of  members  of,  when 
firm  is  plaintiff,  14-544n ;  5i5n 
PART    PAYMENT,   see   Limitation 
OF  Actions;  Payment;  Statute 
OF  Frauds. 
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PART    PERFORMANCE,    see    Spe- 
cific Performance;  Statute  of 
Frauds. 
Satisfying  statute  of  frauds,  12-25 
PARTY  WALL,  see  Adjoining  Land 
Owners.    See  also  Partition  Wall. 
As  evidence   of  agreed  boundary, 

2-703 
Contribution    for,    presumption    of 

promise  from  use,  1-218 
Expert  testimony  as  to  construction 

of,  5-560?i 
Meaning,  1-209 

Presumption   of   damage   from  re- 
moval of  support  for,  4-4n 
PASS-BOOK,    see    Books.      See    also 

BanTcs  and  Banhing. 
PASSENGERS,  see  Carriers  ;  Street 
Railroads. 
Declarations  of,  see  Carriers;  Res 

Gestae. 
Ejection  of,  see  Carriers. 
Prosecution  of  conductor  for,  1- 
1017 
Relation  of  passenger  and  carrier, 
2-904 
PASSENGER    TICKETS,    see    Car- 
riers ;  Parol  Evidence.    See  also 
TicTcets. 
PASSION,   see   Homicide.     See   also 

Provocation. 
PASSPORT,  as  evidence  of  citizen- 
ship, 3-156 
Hearsay  evidence  of  age,  l-736n 
PATENT  AMBIGUITY,  see  Ambigu- 
ity; Parol  Evidence. 
PATENTS  —  Consult  analysis  of  this 
article,  9-575.     See  Trade-Marks 
AND  Trade  Names.    See  also  Pat- 
ents to  Land. 
Abandonment  of,  1-2 
Attendance    of    vritnesses    before 

commissioner,    2-105 
Books    of    science,   use    of    in    in- 
fringement   cases,    2-589 
Experiments    in    patent    proceed- 
ings, 9-619 
Judicial   notice,   of   former   actions 
involving  same  patent,  7-1005n 
Of  matters  affecting,  7-903 
Prior  use,  degree  of  proof,  14-83 
Privileged     communications,    witli 
patent  expert,  10-356 
With  patent  office,  10-346 
Proceedings  of  patent  office,  parol 

evidence,  10-1000 
Recitals  in,  4-185 

Records   of   patent  office,   as  best 
evidence,    10-811 
Assignments,    10-1009 
Certified    copies,    10-1009 


PATENTS,    cont'd. 

Uncontradicted    testimony,    s  u  f  f  i- 

cieney,  14-12371 
Value,  13-524,  533 
Witnesses,  ignorance  of,  as  affect- 
ing   credibility,    14-168 
Observation,  accuracy  of  ordinary 
witness,   14-180n 
PATENTS    TO    LAND,    see    Public 
Lands. 
Abbreviations  in,   judicial  notice, 

1-25 
As  evidence,  in  ejectment,  5-15 
Fraudulent   character,  5-40 
Of  title,  see  Public  Lands. 
To  show  boundaries,  2-695 

Explanation  by  surveys,  2-695 
Cancellation,      burden      of      proof, 
2-830/1 
Degree  of  proof,  2-834n 
Certified  copies,   10-928 
Escheat  patent,  5-292,  293 
Force  and  effect  as  evidence,  8-603 
Mining  claim,  see  Mines  and  Min- 
erals. 
Parol    evidence    affecting,    10-372, 
997 
PATERNITY,  see  Bastardy;  Legit- 
imacy; Pedigree. 
Acknowledgment  of,  see  Legitimacy. 
Opinion  as  to,  8-172 
Photographs  as  evidence  of,  9-773 
Resemblance  as  evidence  of,  8-172 
Adultery,  prosecution,  1-631 
Bastardy,  2-253 
Criminal   conversation,   3-785 
Profert   of  person    (see   Demon- 
strative   Evidence),    4-282, 
284?i;  10-599 
Rape,  10-599 

Seduction,    in    prosecution    for, 
11-695 
PATIENT,  see  Physicians  and  Sur- 
geons ;    Privileged   Communica- 
tions. 
PAUPERS  —  Consult  analysis  of  this 
article,  9-671.     See  Domicil. 
Physician's    record    of    attendance 

upon,  5-259?i 
Witness  fees,  14-539^ 
PAWN,  see  Bailments;  Pledges. 
PAWNBROKERS,  see  Pledges. 
PAYMENT  —  Consult     aiialysis     of 
this  article,  9-696.     See  Ac- 
counts,   Accounting    and    Ac- 
counts     Stated  ;      Compromise 
AND  Settlement.    See  also  Set- 
tlement. 
Accord  and  satisfaction,  proved  by 
part  payment,  see  infra,  Part 
payment. 
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PAYMENT,    cont'd. 

Application  of,  on  mortgage  debt, 
8-763 
On  note,  2-502n 
As   bar    to    stoppage    in    transitu, 

11-554 
As   defense,   see   infra,   Burden   of 

proof. 
As  part  performance,  12-27 
Assent  to,  2-13 

Autliority  to  receive,  agent  s,  10- 
8,  33 
Note,  2-512 
Best  evidence  of   (see  infra,  Judg- 
ment), 2-297 
Bills    and    notes    (see    Bills    and 
Notes),  2-501 
Application  on,  see  supra,  Appli- 
cation of. 
Mode  of,  parol  evidence,  see  in- 
fra, Mode. 
Place  of,  see  infra.  Place. 
Bona  fide  purchaser,  see  infra.  Bur- 
den of  proof. 
Bond,  see  infra,  Burden  of  proof. 
Books   of   account   as   evidence   of, 

see  Books  of  Account. 
Burden    of    proof,    as    defense,    2- 
795n,  798 
Bona  fide  purchaser,  13-901 
Bond,   2-572 
By  insurer,   7-577 
Effect  of  allegation  of  perform- 
ance, 7-525n 
For  services,  8-508 
Guardian,     of     claims     against 

ward,  6-312 
Mortgage,   8-764 

In  action  of  foreclosure,  8-783 
Partnership   accounting,  9-572 
Chattel  mortgage,  8-688 
Checks  as  evidence  of  (see  Check), 

8-619 
Claims  against  estate,  5-420 

Testimony    of    claimant,    see 
Transactions    With    De- 
ceased Persons. 
Consideration,  assignment  of  mort- 
gage, 8-743 
By  whom  made,  recital,  4-206 
Parol  evidence,  3-399 
Conveyance,  13-867 
Date,  see  infra.  Judgment;  Time. 
Parol  evidence  as  to,  see  Parol. 
Evidence. 
Declarations,     accompanying,     11- 
386 
Against   interest,   showing,  4-92n 
Effect  on  warranty,   11-534/1 
Gambling    debt,   in    action    to   re- 
cover amount  paid,  6-186 


PAYMENT,    cont'd. 
Gambling  debt,  cont'd. 

Presumption    from    possession   of 
note,     see     infra.    Presump- 
tions. 
Guaranty  of,  see  Guaranty. 
Guardian,     burden     of     proof,     see 

supra,  Burden  of  proof.  _ 
Indorsement   on   note   as  evidence 

of,  8-330 
Insurance  premiums,  7-523,  531w 

Waiver,  7-543)1 
Insurer,   by,   burden   of   proof,   ae» 

supra.  Burden  of  proof. 
Judgment,    7-867 
Date    of    payment     (see    supra, 

Date),  2-298n 
Parol   evidence,   10-971 
Eecord   entry  as  best  evidence, 
10-823 
License  tax,  7-697 

Best  evidence,  7-731 
Mode  of,  parol  evidence,  bills  and 

notes,  2-441 
Money,  in  action  for  money  paid, 

8-623 
Mortgage,  8-755 

Application,   see  supra.   Applica- 
tion of. 
Burden  of  proof,  see  supra.  Bur- 
den of  proof. 
Nil  debet,  proof  of  under  plea  of, 

4-57?i 
Non-payment,    see    Books    of    Ac- 
count. 
Production  of  notes  as  evidence 
of,  8-685 
Of  last  installment  as  evidence  of 

payment  of  previous,  8-74 
Parol    evidence     (see    Parol    Evi- 
dence), 9-369 
As  to  date  and  place,  see  Parol 
Evidence;   and  infra.  Time. 
As  to  manner  of,  9-501/1 
To  contradict  recital  of,  see  in- 
fra, Recitals. 
Varying  agreement  as  to,  2-450 
Partnership   accounting,  burden   of 
proof,    see    supra.    Burden    of 
proof. 
Part  payment,  admission  as,  1-362 
As  evidence  of  accord  and  satis- 
faction, 1-120 
As  evidence  of  assent,  1-177 
Tolling    statute    of    limitatioms, 
burden  of  proof,  8-321 
Indorsement,  8-330 
Place  of,  bills  and  notes,  2-435 
Presumptions,  from  delay  and  other 
circumstances,  5-422n 
From  delivery  of  money,  8-618 
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PAYMENT,  cont'd. 
Presumptions,   cont'd. 

From  failure   to  produce  or  ac- 
count  for  written   evidence 
of  debt,  8-761 
From  lapse  of  time,  13-903 
Estate  debts,  5-391 
Note,   2-504 

Purchase    money    for    patent, 
10-410 
From  possession   of  written   e\\- 
dence   of   debt,   2-502,   516?i, 
810n;   8-625,  689;   9-704 
By  creditor,  8-762 
By  debtor,  8-761 
Note  given  for  gambling  debt, 
6-186n 
From  proof  of  last  of  series  of 

payments,  7-525w 
From   taking  note   for   debt,   2- 

507 
Legacy,    14-480 
Of  duration  of  employment  from 

method  of,  8-499 
Of    payment     rather     than     ad- 
vancement, 4-589,  593 
Receipt,  see  Eeceipt. 
Eecitals  of,  see  Eecitals. 

In   articles   of   incorporation,   see 
infra,  Subscription  to   stock. 
Parol  evidence  contradicting,  see 
Parol  Evidence, 
Sheriff's    return    on   writ    as    evi- 
dence of,  8-626 
Statute    of    limitations,    effect    of 
part  payment,  see  supra,  Part 
payment. 
Subscription  to  corporate  stock,  pa- 
rol evidence,  3-619n 
Eecitals   in   articles   of   incorpo- 
ration,   3-624 
Subsequent    debt,    presumption    as 
to  antecedent  debt,  8-763 
Last  month's  rent,  8-74 
Taxes,  5-83;   12-360 
Best  evidence,  10-815 

License  tax,  7-731 
In   action  by    taxpayer    to    re- 
cover, 12-372 
Tax  receipts,  see  Receipts. 
Time  of,  extension,  2-430 
Fixing    by    collateral    facts,    14- 

203?i 
Judgment,  2-298n 
Parol   evidence,   see   Parol   Evi- 
dence. 
Bills  and  notes,  2-429 
Variance,    in    proof    of,    see    Vari- 
ance. 
Waiver  of  at  time  specified,  by  an- 
swer, 7-540?i,  543/i 


PAYMENT,  cont'd. 
Witness  fees,  in  advance   (see  At- 
tendance OF  Witnesses;  Wit- 
nesses), 14-539H,  565 
PAYMENT  INTO  COURT,  effect  as 

admission,   1-502 
PAY-ROLL  BOOK,  as  account  book, 

2-622 
PEACE,  bond  to  keep,  see  Surety  op 
Peace. 
Breach  of,  see  Breach  of  Peace. 
PEACE    OFFICERS,   see   Homicide; 

Officers.    See  also  Sherifs. 
PECUNIARY  ABILITY,  see  Finan- 
cial Condition  and  Standing. 
PECUNIARY  MOTIVE,  see  Circum- 
stantial    Evidence.      See     also 
Motive. 
TUBIQ'REE  —  Consult     analysis     of 
this   article,    9-737.     See   Legiti- 
macy.   See  also  Belationship. 
Age  as  a  fact  of,  proof  by  hear- 
say,  1-734 
Animals,  as  element  of  value,  1-901 

How   shown,   14-71l7i 
Declarations  as  to  marriage,  8-478 
Depositions   as   declarations  of,  4- 

506 
Recitals  in  deed,  4-187 
Recognition  by  family,  11-205 
PENAL  BONDS,  see  Bonds. 
PENALTIES  —  ConstfZf    analysis    of 
this  article,  9-749.   See  Damages; 
Stamp    Acts.     See    also    Punish- 
ment. 
Bringing  in  pauper,  9-695 
Criminal  intent,  immaterial  in  ac- 
tions for,   9-751 
Degree  of  proof,  2-788 
Adulteration,   1-620 
Proof  beyond  reasonable  doubt, 
10-634 
Depositions,   in   actions   for,  4-315n 
Discovery  in  aid  of  recovery  of,  4- 

709n 
Extortion,   action   for,   5-721 
Failure  to  discharge  chattel  mort- 
gage, 8-689 
Failure    to    enter    satisfaction    of 

mortgage,  8-771 
Foreign  law,  presumption  as  to,  5- 

816 
Illegal    sales    of    intoxicating    liq- 
uors, actions  for,  7-715 
Infringement     of     copyright,     ac- 
tions for,  3-566 
Privilege  against  self -incriminating 
testimony  (see  Witnesses),  2- 
114n;  14-647 
legram,  for  default  in  transmit- 
ting, 12-472 
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PENALTIES,  cont'd. 
Usury,  13-405 
Witnesses,  for  claiming  excessive 
fees,   14-565 
PENCIL  ENTRIES,  in  books  of  ac- 
count, 2-615 
PENDENCY      OF     FORMER     AC- 
TION, see  Abatement.    See  also 

PENETRATION,  see  Rape  ;  Sodomy. 
PENSIONS,  attendance  of  witnesses 
before  commissioner,  2-105,  123 
PERCOLATING  WATERS,  see  Wa- 
ters AND  Watercourses. 
PER  DIEM,  see  Witnesses.  See  also  - 

Fees.  ^ 

PERFORMANCE,     see    Payment; 
Tender;    Vendor   and    Pur- 
chaser. 
Award,  1-977 
Bonds,  2-570 

Burden   of  proof,  7-363 
Injunction  bond,  7-363 
Conditions  precedent  to  incorpora- 
tion, burden  of  proof,  3-588 
Contracts,  ability  to  perform,  land 
contract,  13-888 
Books  of  account  as  evidence  of, 

2-660 
Commencement  of  in  reasonable 

time,   8-498 
Denial  of,  sufficiency,  1-411 
For  sale  of  land,  13-860 

By  vendor  of  conditions  prece- 
dent to  payment,  13-879 
Payment,  see  Payment. 
Place  of,  presumption,  13-392 
Time   of,   see   Parol   Evidence; 
Payment.    See  also  Reason- 
able Time;  Time. 
Presumption       of       reasonable 
time    (see  Beasonable 
Time),  2-734;  9-349 
To   satisfaction   of   certain  person, 
contract  for,  3-285r^ 
Conclusiveness    of    decision    of 
such  person,  see  Conclusive 
Evidence. 
Towage  of  vessel,  non-perform- 
ance,  1-251 
Variance  in  proof  of,  13-681 
Lien  claimant,  in  admiralty,  1-250 

Of   logging   lien,    12-527 
Presumptions  as  to,  see  Presump- 
tions;  and  supra,  Contracts. 
From  lapse  of  time,  see  Time. 
Trusts,  see  Trusts  and  Trustees. 
Waiver  of,  see  Waiver. 
Parol   evidence,    13-1024 
PERILS    OF    SEA,    loss    of    insured 
property   from,  7-546h 


PERJURY  —  Consult  analysis  of  this 
article,  9-753.    See  False  Swear- 

Amenability  to  prosecution  for  as 
test  of  competency  to  testify, 
3-202;  7-275 
Before   grand   jury,   testimony   of 

grand  jurors,  6-262 
By  child,  unusual,  14-163 
By    wife,    presumption    as    to    co- 
ercion by  husband,  6-819 
Character     evidence,     confined     to 
trait  involved,  3-2l7i 
In  ei\il  action,  character  of  ac- 
cused, 3-5n 
Conviction  for,  as  disqualification 

of  witness,  3-203 
Corroboration,  necessity,  3-679 
Of    single    witness    by    circum- 
stances, 3-107 
Sufficiency,   3-696 
Defamatory    charge    of,   proof   of, 
8-308 
Degree   of  proof,   3-721 
Number   of   witnesses   required 
to  sustain,  8-233n;  14-10671 
Mistake     more     readily     inferred 

than,    14-213 
Unlikelihood  of,  as  reason  for  be- 
lieving greater  number  of  wit- 
nesses, 14-94 
Variance,    13-736 
Weight   of   testimony   of  perjured 

witness,  14-169 
Witness   who   waives  or  does  not 
know  of  his  privilege,  14-664, 
677 
PERPETUATION     OF     T  E  S  T  I  - 

MONY,  see  Depositions. 
PERSONAL    INJURIES,   see   Inju- 
ries TO  Person;   Photographs; 
Physical  Examination ;  Re- 
lease. 
PERSONAL   PROPERTY,   see   Con- 
fusion  OF   Goods;    Ownership; 
Sales;    Trespass;    Trover  and 
Conversion. 
Abandonment  of,  see  Abandonment. 
PERSONAL    REPRESENTATIVES, 
see  Executors  and  Administra- 
tors;   Transactions   with   De- 
ceased Persons.     See  also  Bep- 
resentatives. 
Admissions  by,  1-569 
PETIT  LARCENY,  see  Larceny. 
PETITION,  see  Pleadings. 

Filed    during    course    of    proceed- 
ings, as  admissions,  1-476 
For  laying  out  highway,  see  High- 
ways. 
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PETITION,  cont'd. 

For  license  to  sell  liquor,  qualifi- 
cations   of    petitioners,    7-691 
For  local  option  election,  7-685 
For  probate  of  will,  see  Wills. 
Parol  evidence  affecting,  see  Parol 

EVIDENCK. 

Presumption  as  to  identity  of  signer 
with  person  of  same  name  who 
denies  signature.  6-916m 
PHARMACISTS,  see  Druggists. 
PHOTOGRAPHS  —  Consult    analysis 
of  this  article,  9-770.     See  Copy- 
eight. 
Adjoining   landowners,    in    actions 

by,  1-21.5 
Eminent  domain,  of  premises  and 

improvements,  5-218 
Examination  by  jury  with  magni 

fying  glass,  6-502 
Forged    writing,    5-855 
Former  testimony,  as  part  of,  ne- 

nessity  of   producing,   5-944 
Handwriting,  of  specimens  of,  for 

comparison,  6-436 
Highway,  defect  in,  6-502 
Identification    by    (see    Identity), 
6-931 
Of  accused,  8-145 
Intervening  change  in  place  photo- 
graphed, 6-502 
Navigability,  to  show,   14-20tt 
Personal  injuries,  7-405 
Eealty,  to  show  value,  13-433 )i 
Scene  of  homicide,  6-608 
Size    and    appearance,    shown    by, 

6-768 
Testator,  as  evidence  of  capacity, 

14-286 
Verification  of,  6-503 

By  other  than  photographer,  6- 
503 
PHOTOGEAPHY,    expert    testimony 
as   to,   5-594 
Judicial  notice  of,  7-902h 
PHYSICAL  CAPACITY,  how  shown, 
see  Capacity. 
Impotency,  see  Impotency. 
PHYSICAL    CONDITION,    see    Ex- 
pert    AND     Opinion     E^^DENCE; 
Mental  and  Physical  States; 
Physical  Examination. 
PHYSICAL  EXAMINATION  —  Con- 
sult analysis  of  this  article,  9-783. 
See    Demonstrative    Evidence  ; 
Experiments.     See  also  Inspec- 
tion. 
Compulsory  disclosure  of  features 

in  court,  6-926 
Privilege   against,   14-639 
Of  accused,  14-661 


PHYSICAL  EXAMINATION,  cant  'd. 
Profert  of  person,  power  to  com- 
pel,  4-285 
To  show  impotency,  8-486 
Writ   de  ventre  inspiciendo,  9-791 
PHYSICAL     LAW,     testimony     op- 
posed  to,  weight,    14-137 
PHYSICIANS  AND   SURGEONS  — 
Consult    analysis   of   this   article, 
9-819.     See  Expert  and  Opinion 
Evidence.     See  also  Confidential 
Belations. 
Books  of,  see  Physician's  Books. 
Certificates  by,  see  Certificates. 
Declarations  of,  during  professional 

attendance,  7-394;   8-582 
Expert    and    opinion    evidence,    see 
Expert     and     Opinion     Evi- 
dence; Insanity;  Wills. 
Mental  competency  of  testator, 
14-360,   369 
Gift   from   patient    to     physician, 

presumption,  6-233 
License,  burden  of  proving,  2-805«. 
Malpractice,  judgment  for  services 
as  bar  to  action  for,  7-837 
Physical    examination    of    plain- 
tiff, 9-815 
Presumption  of  negligence  from 

failure   to   cure,   8-870 
Privileged    communications,    10- 

137 
Res    gestae    declarations    of    by- 
standers, ll-342n,  343n 
Privileged      communications,      see 
Privileged  Communications. 
In  action  for  services,  10-138 
Malpractice,  see  supra,  Malprac- 
tice. 
Records  of  (see  Records.    See  also 

Physician's  Bools),   5-259h 
Services,  value,  13-580 
PHYSICIAN'S  BOOKS,  as  entries  in 
regular  course,  5-259?i,  276 
Privileged  character  of,  10-104)i 
PHYSICIAN'S   CERTIFICATE,   see 
Certificates. 
As    public    record    (see    Records), 
10-733 
PILOTAGE,    libel     for,    burden     of 

proof,  1-251 
PLACE,  see  Venue. 

Adultery,    proof    in    divorce    case, 

4-751 
Demand,   reasonableness,   4-268 
Of    execution,    contract,    presump- 
tion, 2-429 
Deed,  presumptions,  4-155 
Of  inspection,  see  Physical  Exam- 
ination;  View  by  Jltry.    See 
also  Inspection. 
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PLACE,  cont'd. 
Of  reputation,  3-27 
Parol    evidence,    see    Parol    Evi- 
dence. 
Payment,     see     Parol     Evidence; 

Payment. 
Variance  from,  see  Variance. 
PLACER    MINE,    see    Mines    and 

Minerals. 
PLAINTIFF,  see  Parties. 

Petitioner    in     drainage    proceed- 
ings, as,  14-58 
PLANS,     see    Demonstrative     Evi- 
dence;     Diagrams;      Exhibits. 
See  also  Maps  and  Plats. 
Eminent    domain,    of    condemning 
company,  5-216 
Of    structure    planned    for    land 
taken,  5-222» 
PLASTER  CAST,  as  demonstrative 

evidence,   4-279 
PLATS,  see  Diagrams;  Maps. 
PLEA,  see  Answer;  General  Denial; 
General  Issue;  Nul  Tiel  Record; 
Pleadings. 
Abatement,  see  Abatement. 
Burden  of  proving,  2-794 
Confession  and  avoidance,  answer 
to  bill  of  discovery,  4-714,  719 
Nil  debet,  see  Debt. 
Not    guilty,     evidence     admissible 

under,   13-808 
Of  guilty,  as  confession,  see  Con- 
fessions. 
Conclusiveness,  see  Admissions. 
To  bill  of  discovery,  4-713 
PLEADING,  see  Pleadings. 

Judicial   notice   contrary  to,  7-883 
Necessity    of,    matters    judicially 
noticed,  7-1033 
"Waiver  of  by  failure  to  object 
to  evidence,  9-122 
PLEADING  AND  PROOF,  see  Vari- 
ance. 
In  admiralty,  1-244 
PLEADINGS,  see  Admissions;   An- 
swers; Records.     See  also 
Amendments ;  Complaint ;  General 
Denial;  General  Isstie. 
Abbreviations  in,  see  Abbreviations. 
As    admissions    (see    Admissions), 
1-397 
Abandoned    pleadings,    by    com- 
pulsory election,  1-431 
Amendment,     when     superseded 

by,  1-437 
Answer,   in  equity,   1-449 

Verification      unnecessary,      1- 

448/!,  449 
When     supplemental     answer 
filed,  1-453 


PLEADINGS,  cont'd. 
As   admissions,   cont'd. 

Common  law  pleadings,  1-443 
Conclusiveness  of,   1-613 
Demurrer,  1-436 
Divorce  case,  1-461 
Equity  pleadings,  1-443 
Execution  of  instrument,  of,  see 

Written  Instruments. 
Filing,  necessity  of,  1-437 
In  another  action,  see  infra,  In 

another  action. 
In   complaint,   1-399 
Inconsistent  pleadings,  1-431 
Information    and    belief,    made 

on,  1-442 
On    subsequent    trial    of    same 

cause,  1-435 
Unauthorized  pleadings,  1-442 
When  stricken  out,  1-441 
Withdrawn  or  abandoned,   1-442 
Answer  in  equity,   1-449 
As    declarations    against     interest, 

4-72?i 
As  evidence,  1-422 

Answers,  see  Answers. 

To   bill   for   injunction,   7-345 
As    admissions,    see    supra,     As 

admissions. 
Federal  statute  excluding  in  cer- 
tain cases,  1-432 
In    actions    between    third    per- 
sons,  1-436 
In    admiralty,    1-247 
In     aggravation     of     damages, 

breach    of   promise,   2-753 
In  bankruptcy  proceedings,  2-228 
In  injunction  suit,  7-296 
In   other   actions,    see   infra,    In 

other  actions. 
Of   proceedings   shown  thereby, 

1-435 
Return     to     writ,     see     HABEAS 

Corpus. 
Superseded  or  stricken  out,  10- 

768 
Withdrawn,  in  divorce  suit  to  de- 
termine custody  of  children, 
4-782ft 
As  part  of  record,  10-759 
Best  evidence  of  contents,  10-819 
Conclusions  in,  see  Conclusions. 
Demurrer,  see  Demurrer. 
Denial,  see  Denial. 
Effect,  on  admissibility  of  evidence, 
see    Bills    and    Notes  ; 
Bonds;  Libel  and  Slander; 
NoN    Est    Factum;     Vari- 
ance.   See  also  Denial. 
Accord  and  satisfaction,  1-117 
Ejectment,  13-800 
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PLEADINGS,  conVa. 
Effect,  cont'd. 
Fraud,  6-76 

Libel  or  slander,  8-232,  310 
On  burden  of  proof  (see  Burden 
OF  Proof),  2-794 
General  denial,  see  General  'Denial. 
General  issue,  see  General  Issue. 
Impeaeliment   by,    7-59 

Effect  of  amendment,  7-60 
Information  and  belief,   see  infra, 

Verification. 
In  other   actions,    as    admissions, 
conclusions  of  law,   1-435 
When  filed  by  mistake,   1-432 
As  evidence,  between  same  par- 
ties, 1-424 
Conclusiveness,  1-434 
Equity    pleadings,    in    actions 

at  law,  1-433 
For  party  making  them,  1-431 
In  action  to  set  aside  fraudu- 
lent   conveyance,   6-87 
Eesult    of    action    immaterial, 

1-433 
Where  parties  are  not  same, 
1-425 
Judicial  notice,  7-999 
Contrary   to,   7-883 
Meaning  of  technical  terms  in,  ex- 
pert testimony,  5-604 
Objections    to    admissibility   under, 
see  Objections. 
Sufficiency,    9-93 
Waiver  by  failure  to   make,  9- 
122 
Presumptions  supplying  allegations 

in,   9-878 
Stipulations    as    to    (see    Stipula- 
tions), 12-94 
Variance,  see  Variance. 
Verification,    actions    on    account, 
1-153 
By  -whom  made,   7-303 
Answer  to  bill,  1-933 
Corporation,  7-343 
Defect  in,  effect,  7-312 
Denial    of    alteration    of    instru- 
ment, l-411?i 
Discovery,  answer,  4-720 

Bill  of,  4-711 
Effect  of  lack  of,  7-312 
Plea  of  non  est  factum,  4-59/1 
Use  of  record,  as  evidence,  10- 
764?i 
Admission,   l-448«. 
Effect  on  bill  as  evidence,  1-910 
Injunction,  answer,  7-325,  342 

Bill  for,  7-302 
On  information  and  belief,  7-304 
Answer   to   bill   of   discovery, 
4-717 


PLEADINGS,  conVd. 

Verification,  cont'd. 
Privilege    against    where    answer 

is  incriminating,   14-650/1 
Waiver,   effect,   1-929 
Withdrawn,    see    supra,    As    admis- 
sions;  As  evidence. 
FLEDGES — Consult  analysis  of  this 
article,  9-853 
Bailee    claiming    lien    as    pledgee, 
burden  of  proof,  2-180 
POISON     AND     POISONING,     see 
Drugs. 
Accident,  7-755 

Other   offenses   to   rebut,   see  in- 
fra, Other  offenses. 
Circumstantial      evidence,      oppor- 
tunity, 3-131 
Preparations  for,  6-707 

Explanation    of    purchase    of 
poison,  6-708 
Confession,  sufficiency  of  corrobo- 
ration, 3-688 
Effect  of  poison  on  others,  11-814 
Experiment  to  show  death  by,  5- 

494 
Expert  testimony,  5-542 
As  to  effect,  5-539 
Homicide   by,   6-685,   690 
Proof  of   corpus   delicti  by  cir- 
cumstantial  evidence,   3-86 
Qualifications  of  expert,  5-542 
Other    offenses,    to    rebut    accident 
(see   Similar   Transactions), 
6-676 
Post    mortem    and    chemical    anal- 
ysis    (see    Chemical    Analysis; 
Fost  Mortem  Examination),  6- 
685 
Necessity  of,  6-690 
Ees  gestae  declarations,  11-350 
Of     poisoned      person,      ll-312/i, 
326/1 ;  6-662/1,  663/1 ;  ll-326/i, 
384?i 
Weight     and    sufficiency    of    evi- 
dence, 6-690 
Well,    indictment    for    poisoning, 
sufficiency  of  proof,  3-95 
POKER,  see  Gaming. 
POLICE   COURT,  see  Judicial   No- 
tice; Parol  Evidence;  Records. 
See  also  Justice  Court. 
POLICY,     nature     of     as     gambling 
game,  expert  testimony,  6-189/1 
Of  insurance,  see  Insurance. 
POLITICAL  PARTIES,  judicial  no- 
tice as  to,  7-932 
POLL  LISTS,  see  Elections. 
POLLUTION,  of  stream,  see  Waters 

and  Watercourses. 
POLYGAMY,  see  Bigamy;   Mar- 
riage. 
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POOL   EOOM,   permitting   minor   to 
remain  in,  prosecution  for,  (3-199 
Prosecution  for  keeping,  6-197 
POPULATION,  see  Census. 

Judicial  notice,  7-922,  986 
POSITIVE  AND  NEGATIVE  EVI- 
DENCE—  Consult  analysis  of 
this  article,  9-864.  See  Belief; 
Direct  Evidence  ;  Knowledge. 
See  also  Conclusions;  Impres- 
sion; Memory ;  Weight  and  Suffi- 
ciency. 
Adultery,     negative     evidence     of, 

sufficiency,   l-634w 
Affirmance    and    denial    of    occur- 
rence, 1-333 
Books  of  account  as  negative  evi- 
dence, 2-660 
Character,  for  chastity,  3-43,  57 
Collision  cases,  1-337 
Credibility  of,   3-757 
Entries  in  regular  course  as  nega- 
tive evidence,  5  267 
Injury  from  defective  highway,  no 

such  previous  injury,  6-499 
Intemperance,  habits  of,  7-744 
Interest    in    observing,    as    adding 
weight   to    negative   testimony, 
14-189/1 
Intoxication,  negative  evidence  of, 

7-701 
Non-recollection,   effect,   14-200 
Notoriety,    negative    evidence    of, 

10-417 
Subscribing  witnesses,  14-409,  421 
Testimony  lacking  positive  asser- 
tion, 14-142 
POSSESSION,  see  Adverse  Posses- 
sion; Ownership;  Title. 
Agent,  as  evidence  of  authority  to 

sell,  10-32 
As  tenant,  see  Landlord  and  Ten- 
ant. 
Books  of  account,  to  show  nature 

of  possession,  2-657 
Boundaries,  as  evidence  of,  2-703 
By     child,     of     parent's     property, 
presumption,   as  to   payment 
of  rent,  9-301 
As   to   gift,   9-303 
Change  of,  burden  of  proof,  mort- 
gaged chattel,   8-671,   680h 
Character   of,    declarations,  see  in- 
fra, Declarations. 
Writings  showing,   1-677 
Corroborative,    of    genuineness    of 
ancient  deed,  1-868 
Of  seeondarv  evidence  of  deed, 
4-214,    221 
Declarations,     accompanying      (see 
Declarations),  11-388 


POSSESSION,   cont'd. 
Declarations,   cont'd. 

Affecting  ownership,  by  one  in 

possession,   1-525 
Showing  character  of    (see  Dec- 
larations),     l-512n,      517, 
680;    11-388;    13-72 
By  accused,  3-334n 
By  party  in  possession,  1-522 
By  vendee,  l-530n 
Deeds,  presumption  as  to,  see  infra, 
Presumptions. 
Showing  extent  of,  13-53/1 
Delivery,   as  evidence   of    (see   De- 
livery), 4-259 
Gift  causa  mortis,  6-240 
Goods  sold,  manual  unnecessary, 
11-582 
Direct  testimony,  12-600;  13-71 

As  to  character  of,  6-131 
Donee,  suiSciency  to  show  gift  (see 

infra.  Gifts),  6-206 
Ejectment,  by  defendant  in,  5-21 

Eight   of,   5-4 
Forcible    entry    and    detainer,    in 

action  for,  5-775 
Forged  writing,  presumption  from, 

5-858 
Fruits  of  crime,  see   Circumstan- 
tial     Evidence  ;      Homicide  ; 
Larceny.    See  also  Stolen 
Goods. 
Gift,  as  evidence  of,  by  husband 
and  wife,  6-222 
Of  delivery  of,  see  supra,  De- 
livery. 
Grantor,    as    evidence,    that    deed 
is  mortgage,  8-709 
Of  fraud,   6-125 
Of  non-payment  of  considera- 
tion, 6-92 
Instruments    of    crime,    as    circum- 
stantial evidence   (see  Circum- 
stantial  Evidence.     See  also 
Preparations;      Weapons),     2- 
821,  822 
To  show  scienter,  3-747 
Insurable  interest,  as  evidence  of, 

7-500 
Liquors,  on  prosecution  for  keep- 
ing or  selling,   7-760 
Lost  deed,  as  evidence  of,  4-214 
Mortgage,   as   evidence   of   assign- 
ment to  holder,  8-740 
Mortgaged  chattel,  change  in,  bur- 
den of  proof,  8-671,  680/i 
Taking  by  mortgagee,  8-677 
Mortgaged    premises,    8-750 
Of   e%ndenee    of    indebtedness,   pre- 
sumption   as    to    payment     see 
Payment. 
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POSSESSION,  cont'd. 

Of   papers    as   admission     of     con- 
tents, 1-373 
Ownership  shown  by,  burglary,  2- 
815 
Presumptions    as    to,    see    infra. 
Presumptions. 
Parol  evidence,  as  to  character  of, 
2-815 
Showing  by,  2-294 
Partition   shown   by,   9-525 
Presumptions,    as    to    legality    of, 
9-920 
Child,    from    possession    by,    see 

supra,  By  child. 
Continuance,  9-909 
Of  money,  9-908ji 
Deeds,  as  to  who  holds,  4-210 
Delivery,  from,  see  Delivery. 
Execution  of  deed  presumed  from 
long      continued      possession 
under  it,  4-153 
Forged  writing,  see  supra,  Forged 

writing. 
Grant  presumed  from  possession, 
see    Deeds;    Public   Lands. 
See  also  Grant. 
Owner     presumptively     entitled 

to,  1-666 
Ownership,      see      Ownership  ; 

Title. 
Public  land,  from  possession  of, 

10-397 
Stolen    goods,    see    infra.    Stolen 

property. 
Subordination   to    owner's   title, 

1-666 
Title,  see  Ownership;  Title. 
Writing     evidencing      debt,      see 
supra.  Evidence  of  indebted- 
ness. 
Quiet  title,  in  action  to,  12-611 
Sufficiency   of   proof,   12-619 
Eealty,  documentary  evidence  un- 
necessary, 4-834 
How   shown,    see   Adverse   Pos- 
session ;     Forcible    Entry 
AND    Detainer;    and    supra, 
Direct  testimony. 
Eeplevin,  right  to  in  action  of,  11- 

222 
Stolen    property,     as    evidence    of 

guilt,  see  Stolen  Goods. 
Surrender  of  as   evidence  of  aban- 
donment, see  Abandonment. 
Title,  as  notice  of,  13-910 
Presumption    of   title    from    (see 
Title),  12-539,  600,  609 
Transfer  of,  see  Delivery. 
Trespass,  proof  of  right  of  in,  13- 
16 


POSSESSION,  cont'd. 
Trespass,   cont'd. 

As  justification,   13-36,  37 
Sufficiency    to    maintain,    13-22 

Criminal  trespass,  13-52 
To  justify  treble  damages,  13-49 
Trespass    to    try    title,    sufficiency 

to   maintain,    13-57 
Trover    or    conversion,    sufficiency 

to  maintain,  13-65 
Under    ancient    will,    necessity    of 

showing,    14-435 
Under  deed,  as  evidence  of  agent  '.^ 

authority  to  execute,  10-10 
Vendor,   as  evidence  of  fraud,   6- 
123,   142 
POSSIBILITY,     see    Experiments  ; 
Expert  and   Opinion   Evidence. 
Of  averting  injvfry,  from  train,  10- 
478 
Conclusions    as    to,    see    Conclu- 
sions. 
To   animals,   10-530 
Of  committing  rape,  see  Eape. 
Of  committing   suicide,  opinion,  5- 

670;i 
Of  hearing,  see  Hearing. 
Of  seeing,  see  Seeing. 
POSTAL   LAWS,    see   Offenses 

Against  Postal  Laws. 
POSTMAEKS,  see  Written  Instru- 
ments.   See  also  Mails  and  Mail- 
ing;  Maries. 
POSTMASTEE,     privilege     against 
testifying   where   penalty   is   re- 
moval,  14-649n 
POST    MOETEM    EXAMINATION 
(see    Chemical   Analysis),    6-685, 
690 
Compelling  physician  to  make,  3- 

482,    569 
In  action  on  insurance  policy,  no- 
tice   to    insurer    unnecessary, 
7-557 
Of    testator,    as    evidence    of    ca- 
pacity, 14-346 
POST-OFFICES,    see    Offenses 
Against  Postal  Laws.   See  also 
Mails  and  Mailing. 
Certificate     by     postmaster-general 
as  to  shortage  in  accounts  of 
postmaster,  10-73 
Establishing  of,  records  of  post-of- 
fice   department    as    best    evi- 
dence, 10-811?i 
Judicial    notice    of    locations    and 

regulations,    7-968 
Eecords  of  (see  Eecords),  10-1013 
POTENCY,  see  Capacity.    See  also 

Impotency. 
POUND,  see  Animals. 
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POVERTY,   see    Financial   Condition 

and  Standing. 
POWDER    STAINS,    see    Guns    and 

Gunpowder. 
POWER  OF  ATTORNEY,  see  Parol 
Evidence;  Principal  AND  Agent. 
Time  for  recording,  14-707 
POWER  OF  SALE,  see  Mortgages; 
Sales. 
Affidavits   in  support   of  sale  un- 
der, 8-781 
Foreclosure  under,  8-776 

In   chattel   mortgage,   8-691 
Notice,  of  irregularities  in  sale,  8- 
797 
Of  sale  under,  8-782 
Recitals    in    deed    as    evidence    of 

valid   exercise,   4-183 
Trust  deed,  under,  11-548. 
PRACTICE,     see     Affidavits;     At- 
tendance OP  Witnesses;   Depo- 
sitions;    New     Trial;     Objec- 
tions; Offer  op  Evidence;  Or- 
der   OF    Proof;    Striking    Out 
and  Withdrawal  op  Evidence; 
Witnesses.    See  also  Trial. 
PRACTICE     OF     MEDICINE,     see 

Physicians  and  Surgeons. 
PRECAUTIONS,     see     Negligence; 
Railroads. 
As     defense     to     prosecution     for 

nuisance,  9-23 
Carrier   of  passengers,  2-926 
Injured   person,    10-485 
Eailroad  company,  to  prevent  in- 
jury, 10-472 
Subsequent  to  accident,  see  Subse- 
quent Precautions  and  Bepairs. 
PREFERENCES,    see    Assignments 
for  the  Benefit  op  Creditors; 
Bankruptcy;   Fraudulent  Con- 
veyances; Insolvency. 
PREGNANCY,  see  Abortion;  Legit- 
imacy;   Mental   and   Physical 
States. 
As  element  of  abortion  (see  Abor- 
tion), 1-58 
Declarations  as  to,  1-64;  8-576 

Res   gestae,    11-332 
Expert  testimony  as  to,  1-62;  5-584 
Non-expert  testimony,  1-63;  5-696; 

8-588 
Seduction,  proof  of  in  action  for, 

11-682,    695,    698 
Writ  de   ventre  inspiciendo,  9-791 
PREJUDICE,    see    Bias;    Compe- 
tency; Credibility;  Undue  In- 
fluence; Venue. 
As  evidence  of  testamentary  inca- 
pacity, 14-292 


PREJUDICE,  cont'd. 

As  ground  for  removal  of  cause, 

11-218 
Change  of  venue  for,  13-592 
Evidence  exciting,  see  Competency  ; 
Demonstrative  Evidence. 
PRELIMINARY      EXAMINATION, 
see   Examination    Before    Com- 
mitting Magistrate. 
Best  evidence,   10-818;i 
Compelling      testimony      by      con- 
tempt proceedings,  3-489 
Fees  of  witness  for  attending,   14- 

539n 
Statements   or    testimony    of    ac- 
cused  as   confession,   3-338 
Treason,    sufficiency    of    evidence, 

13-6 
Use  of  testimony  taken  at,  see  For- 
mer Testimony. 
As  infringing  right  to  confront 
witnesses,   14-585 
PRELIMINARY     NEGOTIATIONS, 
as  evidence  of  contract,  see  Con- 
tracts;  Written  Instruments. 
As  part  of  res  gestae  of  contract, 

11-408 
As  secondary  evidence  of  contents 

of  writing,  2-389 
Deed,  4-213 
Parol  evidence  of,  13-843 

Explaining   ambiguity,   1-837 
To    show    consideration,    action 

on  warranty,  4-236 
To  show  deed  to  be  mortgage, 
8-710 
PRELIMINARY  PROOF,  see  Admis- 
sions ;  Best  and  Secondary  Evi- 
dence; Conspiracy;  Demonstra- 
tive Evidence;  Order  op  Proof. 
See  also   Questions  of  Law  and 
Fact. 
Competency  of  witness  to,  12-728 
Cross-examination   as   to,  3-174 
Interest  of  contestant,  will  cases, 

14-244 
Sufficiency  of,  see  Degree  of  'Froof  ; 
Weight  and  Sufficiency. 
PRELIMINARY    QUESTIONS,    see 
Direct  Examination.     See  also 
Preliminary     Proof;     Questions; 
Questions  of  Law  and  Fact. 
PREMEDITATION,    see    Homicide; 
Mayhem;  Res  Gestae. 
Intoxication    to   negative    (see   In- 
toxication), 6-649 
Nature  of  act,  6-625 
Presumption  in   homicide   case,   6- 
592 
PREPARATIONS,   see   Circumstan- 
TTAL  Evidence  ;  Intent. 
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PKEPAEATIONS,    cont'd. 

As  circumstantial  evidence  of  do- 
ing of  act,  3-130;  6-707 
By  third  person,  2-820?i 
Crimes    committed    in   preparation 

for  crime,  6-680 
In  pursuance  of  conspiracy,  3-421 
To  show  intent  and  malice  (see  In- 
tent; Malice),  6-632 
PREPONDEEANCE,      see     Weight 
AND   Effect  of   Evidence.     See 
also  Degree  of  Proof;  Satisfac- 
tory Proof. 
PRESCRIPTION,  see  Adverse  Pos- 
session;    Highways;     Waters 
AND    Watercourses.      See    also 
Easements. 
Highway  by,  6-462)i 
Riparian  rights,  14-43 
Title  by,  admissions  of  predecessor 
affecting,    l-520rt 
PRESENTMENT,     see     Bills     and 
Notes. 
Of  claims  against  estate,  5-418 
PRESIDENT,   message    of,    as    evi- 
dence of  recognition  of  bellige- 
rency, 1-312 
Of     corporation,     admissions     by, 
l-554?i 
Fees  as  witness,  14-548 
Privilege    from    testifying,    10-343 
Proclamations  of,  see  Proclamations. 
PRESUMPTIONS  —  Consult  analysis 
of  this  article,  9-872.    See  partic- 
ular articles. 
Abortion,   innocence   of,   see   infra, 
Innocence. 
Necessity  for,  1-56 
Accident,  see  Accident. 
Accord  and  satisfaction  from  de- 
mand  and   payment,   1-126 
Account,  delivery  from  mailing,  see 

infra,  Mailing. 
Accounting   and    settlement,   from 

giving  note,  1-136 
Account    stated,    from    failure    to 
object,    1-174 
Items  included  in,  1-184 
Adverse  possession,  from,   1-641 
Alterations  in  writings,  see  Altera- 
tion of  Instruments. 
Basis,    difficulty    or    impossibility 
of  proof  by  one  party,  8-891; 
10-532 
One  on  another,  14-101 
Burden    of   proof,   relation   to    and 
effect     on,     see     Burden     of 
Proof;   and  infra,  Effect. 
Capacity,  as  to,  see  Capacity. 
Testamentary    (see   Wills),    14- 
270,  277 


PRESUMPTIONS,    cont'd. 

Certificate   of  acknowledgment,  in 

aid  of,  1-190,  204 
Character,  see  Character  and  Rep- 
utation. 
Chastity  (see  infra,  Innocence),  3-54 
Childlessness,  4-578;  9-913 
Conduct  or  condition  on  particular 
occasion    from   habit,    intoxica- 
tion   (see    Customs    and    Us- 
ages;   Negligence.      See   also 
Habits),  7-779 
Confidential  relations  from,  see  Con- 
fidential Relations. 
Conflicting,     continuance     of     life 
and   innocence,   2-418 
Death  and  desertion,  4-767« 
Innocence   and    continuance    of 

life,    8-460 
Innocence    and    continuance    of 

marriage,  8-459 
Negligence    and    performance    of 
duty,  2-192?i 
Conformity    with    law     and     duty, 
3-44471;  5-214 
Administration   of   oath   to   wit- 
ness,  14-605 
By  arbitrators,  14-611 
Against   violation   of  privileged 

communications,   10-338 
Against    waste,    14-2 
Agent,    payment    of    money    to 

principal,    9-705 
Authenticity  and  correctness  of 

record    entries,    10-800 
Certificates    by    state    land    offi- 
cers, 10-411 
Contents   of  lost   document,   10- 

854 
Corporations,  actions  of  officers 
and    directors,    3-636 
Corporate  action  within  scope 

of  powers,  3-632 
Corporate   organization,   regu- 
larity of,  3-597 
Correct  reading  of  will  to   tes- 
tator, 14-264 
Delivery,  see  Delivery.    See  also 
Mails  and  Mailing. 
Of  deed  by  public  administra- 
tor, 4-157?i 
Of  telegram,  4-260;   11-521 
Depositions    as    to     return     and 
filing  of,  4-475 
Regularity  of  taking  of,  4-480n 
Drainage      proceedings,      assess- 
ments   in,    14-59 
Location   of   drain,    14-59 
Effect,  on  burden  of  proof    (see 
infra.  Effect),  2-802w 
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PRESUMPTIONS,   cont'd. 

Conformity    with    law    and    duty, 
cont'd. 
Elections,    regularity    of,    5-111, 
127 
Posting  notice  of  election,  7- 
686 
Examining    magistrate,    in     de- 
taining witness,  14-537 
Filing  or  recording  of  document, 

10-850 
Forfeiture    of    corporate    stock, 

5-848 
Freedom  from  contributory  neg-  ^ 

ligence,  8-859,  897 
Grand  jury,  action  of,  6-254 
Guardian,  appointment  and  qual- 
ification of,  6-305 
Performance  of  duty  by,  6-309 
Sales  by,  under  court's  order, 
6-314 
Injunction,  in  suit  for,  9-23 
Innocence,  see  i7ifra,  Innocence. 
Judgments,  see  Judgments.     See 
also  Jurisdiction. 
Default    judgment,    regularity 

of,  7-797 
Foreign  judgments,   7-843 
Judicial    proceedings,    see    swpro. 
Judgments. 
In  condemnation,  5-163 
Judicial  sale,  5-402;  6-314 
Overcoming     presumption     of 
identity,   6-914 
Marriage   ceremony,   8-456 
Ordinances,    regularity   of   pass- 
age of,  8-810 
Patents,  see  Patents  to  Land. 

To   mining  claim,  8-603 
Payment  by   agent  to   principal 

of  money  received,  9-705 
Public  officers,  1-204;  9-138,  197; 
13-378 
Act   authorizing  alleged  nuis- 
ance,   9-13 
Conveyance  by,  10-404,  407 
Delivery  of  deed  by  public  ad- 
ministrator, 4-157n 
Executor      or      administrator, 
regularity      of       appoint- 
ment of,  5-395 
Guardian,  see  supra,  Guardian. 
Judicial     officers,     see     supra, 
Judgments;    Judicial    pro- 
ceedings. 
Magistrate,  in  reducing  testi- 
mony to  writing,  5-329 
Officer  selling  property  on  exe- 
cution, 6-531/1 
Official  action  by  city  officers, 
8-806 


PRESUMPTIONS,   cont'd. 

Conformity    with    law    and    duty, 
cont'd. 
Public    officers,   cont'd. 
Official  surveyor,  2-710 
Of  land  department  (see  infra, 

Patents  to  land),  10-368 
On  habeas  corpus,  6-343 
Postal   officers   and   clerks,   9- 

148 
Probate  proceedings,   14-496 

On   appeal,    14-244,   477 
Tax  officers,   12-292,  380 
Tax  proceedings  and  sales,  12- 
316,  319,  322,  333,  369 
Special  assessment  proceed- 
ings, 11-847,  879,  908 
Eecognizance,  regularity  of,  10- 

678 
Trustee,   13-116,   160,   165 
Truthfulness  of  person  furnish- 
ing   information    to    arrest- 
ing officer,  6-733 
Undue  influence,  absence  of,  13- 

364 
"Wills,  execution  of,  14-407 

Attestation    clause,    effect    of, 
14-407 
Continuance,  see  supra,  Conflicting. 
Adulterous  relations,  1-628 
Agency,    9-306 
Alienage,   3-157 
As   master  of  vessel,   1-250 
Cause  for  taking  deposition,  4- 

520 
Common  carrier,  relation  of,  2- 

864 
Competency  of  witness,  3-198 
Contractual    incapacity,     11-494?!. 
Document  on  file  with  recorder, 

8-670 
Domicil,  4-846;  11-217 

In  divorce  case,  4-749rt 
Foreign  law,  5-816 
Grain   market   prices,   13-566 
Head  of  family,  6-526 
Homestead,  6-535,  538 
Character   of,   6-532 
Inducement  to  confess,  3-333 
Insurable  interest  as  creditor,  7- 

499 
Intent,  7-591 

To   make    advancement,   4-587 

To  return  to  homestead,  6-537 

Intermediate    period,     character 

of  possession,  1-669 
Law,  see  supra,  Foreign  law. 
Lien,  12-535 
Life,  4-40 

Liquor     nuisance,     in     suit     for 
abatement,  7-720 
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PRESUMPTIONS,   cont'd. 
Continuance,   cont'd. 
Marriage,  8-459 

On    prosecution   for   adultery, 
1-626 
Meretricious  relation,  2-734 
Ownership,  9-262;   ll-227?i 

Of  newspaper  containing  libel, 
8-190rt 
Partnership,  9-538,  563 
Possession,    12-609 
Prices,  see  supra,  Grain. 
Eefusal    to    accept    conveyance, 

4-182 
Eepresentative    capacity,   5-392 
Eesidence,  8-670n 
Eetrospective  operation,  see  infra, 

Eetrospeetive  operation. 
Sanity  or  insanity,  see  Insanity. 

Of  testator,  14-272,  280 
Separation    and     intent     in     di- 
vorce, 4-765 
Settlement  of  pauper,  9-675 
Solvency  or  insolvency,  7-482 
Stamp,  lack  of,  11-992 
Tenancy,  8-46,  79 

Mortgaged  premises,  8-750 
Title  in  trustee  in  deed  of  trust, 
8-782 
Date  of  execution  of  instrument,  see 
Written    Instruments.      See 
also  Bate. 
Death,   see  Death.     See   also  Acci- 
dent;   and    supra,    Conflicting. 
Deed  or  grant,  4-219 
Delivery,   see  Delivery.     See  also 
Mails  and  Mailing. 
Telegram,  see  supra,  Conformity 
with  law  and  duty. 
Distinguished,  from  circumstantial 
evidence,  3-64 
From  inference,  3-65;  6-19 
Duty,    performance    of,    see    supra. 
Conformity  with  law  and  duty. 
Effect,  see  infra,  Probative  value. 
Increasing  or  diminishing  burden 
of  proof,  2-786,  802?i 
Testamentary     capacity,     see 
Wills. 
In  shifting  burden  of  proof,  2- 

810 
Of  evidence  upon,  6-585;   8-888; 
9-886n 
Character  of  accused,  3-35 
On   degree   of  proof,   14-79 
Evidence  in  addition  to,  exclusion 
of,   11-210 
Good  character,  8-274 
Undisputed    presumption,    8-197, 
222 


PRESUMPTIONS,   cont'd. 

Execution    of    written    instrument 
without  the  jurisdiction,  aris- 
ing from,  14-785 
Existence  and  loss,  of  deed,  4-219 

Of  record,   10-850 
Financial  status,  solvency    (see  Fi- 
nancial   Condition    and   Stand- 
ing), 7-482 
Foreign  law,  see  Foreign  Laws. 
Fraud,    against,    see    Fraud;    and 
supra.  Conformity  with  law  and 
duty. 
Guilt,  see  infra.  Innocence. 

From  indictment,  6-344,  350 
Heirship,  see  Heirship. 
Heirs    or    ascendants,    existence    of 
(see  supra.  Childlessness),  4-578 
Infancy,  see  Infants. 
Infants,  capacity,  see  Capacity, 
Innocence,   abortion,   1-56 

Adultery,  in  divorce  case,  4-752 
Chastity  of  abducted  female,  in- 
sufficient   to    establish,    1-43 
Construction  of  testimony  in  ac- 
cordance  with,    14-218 
Contempt  proceedings,  3-443 
Distinguished    from     proof    be- 
yond   reasonable    doubt,    9- 
924;    10-625 
Effect   on,  of  attempt  to  prove 
alibi,    1-747,    752 
Of  indictment,  7-206 

On  habeas  corpus,  6-344,  350 
Falsity    of    defamatory    charge, 

8-224 
Gaming,    6-190 
Homicide,  6-580 
Innocent  intent,  7-591 
Marriage,  from  cohabitation,  8- 

443 
Where  crime  is  alleged  in  civil 

action,  14-84n 
Wills,    lost,    destroyed    by    tes- 
tator, 14-440 
Witness      presumed     to      speak 
truth,   3-755 
Mistake  presumed  rather  than 
perjury,  14-213 
Intent,     see     Homicide;     Intent; 

Malice. 
Judicial    record,    in    favor    of,    see 
supra.     Conformity    with     law 
and  duty. 
Partial  record,  10-788?i 
Jurisdiction    of    courts    (see   Juris- 
diction), 10-949,  961 
Knowledge,  see  Knowledge. 
Lapse  of  time,  see  Time;  and  infra, 

Eegularity. 
Legitimacy,  see  Legitimacy. 
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PRESUMPTIONS,   cont'd. 

Mailing,  see  Mails  and  Mailing. 
Negligence,  see  NEGLiCrENCE. 
Normal    condition    of    body    and 

mind,  2-846 
Notice,  see  Notice. 

Receipt  from  mailing,  see  Mails 
and  Mailing. 
Officer's  authority,  see  supra,  Con- 
formity with  law  and  duty. 
Judicial  officers,  see  Jurisdiction. 
Taking  acknowledgment,   1-190 
Parol    evidence    explaining   or   re- 
butting,  9-349,   392 
Pendency  of  former  action,  l-17n 
Percolating    waters,    that    subter- 
ranean are,  14-61 
Possession,  see  Possession. 

Of  stolen  goods,  from,  see  Stolen 

Goods. 
Ownership,  see  Oavnership. 
Privilege,  from  claim  of  (see  Wit- 
nesses), 14-677 
In   disbarment   proceedings,   2- 

136/1 
Refusal   of   spouse    to     allow 
other  to  testify,  6-892 
Privileged     communications,     from 
claim     of,     see     Privileged 
Communications. 
Communications     with     attor- 
ney,  10-328 
Probative  value  (see  supra,  Effect), 
7-462 
Against  fraud,  6-8 
As  against  contrary  evidence,  8- 

901;   10-516 
As   to   negligence,   8-900 
Absence  of  contributory  negli- 
gence, 8-899n 
Innocence  (see  Degree  of  Proof), 
2-790«- 
Procreation,   capacity   for,  see   Ca- 
pacity. 
Receipt    of    letter,    see    Mails    and 

Mailing. 
Regular    course    of    business,    see 
Customs    and    Usages.     See 
also  Habits. 
Abstract  of  title,  making  in,  1-69 
Regularity,    see    supra,    Conformity 
with  law  and  duty. 
Doing    of    act    from    custom    or 
habit,     see     Customs     and 
Usages.    See  also  Habits. 
From  lapse  of  time,  4-153,  584; 
5-395 
Certificate  of  acknowledgment, 
1-192 
Retrospective  operation,  8-670?i 
Continuance,    12-50 


PRESUMPTIONS,    cont'd. 

Retrospective   operation,   cont'd. 
Insolvency  of  grantor,  6-121 
Solvency,   7-482 
Seals,  see  Records;  Seals. 
Self-preservation,     freedom     from 
contributory  negligence,  8-859, 
897 
Silence,  see   Admissions;    Assent. 
See  also  Acquiescence;  Silence. 
Statutes   creating,    constitutionality 

of,  see  Constitutionality. 
Suicide   (see  Suicide),  2-947 
Suppression    of   evidence,   see   Sup- 
pression,    Non-Production     or 
Destruction  of  Evidence. 
Telegram,    delivery    or   receipt,   see 
supra.    Conformity     with     law 
and  duty. 
Trust,  as  to,  see  Trusts  and  Trus- 
tees;   and    supra,    Conformity 
with  law  and  duty. 
Value,  see  Value. 
PRICE,   see   Consideration;    Value. 
See  also  Cost. 
Reasonable  value  to  show  agreed 
price,    13-597 
PRICE  LIST,  as   evidence   of  value, 

ll-604n;  13-517,  548 
PRIEST,  see  Clergymen. 

As  expert,  as  to  mental  capacity 
of  testator,   14-362 
PRIMA  FACIE  CASE,  effect  on  bur- 
den  of  proof,  2-808,  811 
PRIMA     FACIE     EVIDENCE     (see 
Weight    and    Effect    of    Evi- 
dence), 14-75 
Account  stated  as,   1-182 
Certificate  of  acknowledgment  as, 

1-187 
Power  of  legislature  to  prescribe 
(see  Constitutionality),   3-291; 
14-110 
Varying  weight  of,   14-75« 
PRIMARY    EVIDENCE,    see    Best 

AND  Secondary  Evidence. 
PRINCIPAL  AND  ACCESSORY,  see 
Accessories,  Aiders  and  Abet- 
tors. 
PRINCIPAL    AND    AGENT  — Con - 
suit  analysis  of  this  article,  10-1. 
See  Attorney  and  Client.     See 
also  Confidential  Relations. 
Account  books  of  agent,  2-650,  669, 

676' 
Account  rendered  by  agent,  as  evi- 
dence  of   testamentary  capac- 
ity of  principal,  14-301 
Account  stated  between,  l-170/i 
Admissions  by  agent  as  to,  1-163 
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PRINCIPAL  AND  AGENT,  cont'd. 
Admissions,     authority     to     make, 
general     and     special     agenta 
distinguished,    1-5-18 
By  agent,  1-368?!,  538 

After     act     complained     of, 

12-40471 
As  to  account  stated,  see  supra, 

Account  stated  between. 
As  to   payment   of   mortgage, 

8-766 
Of  agency,  see  infra,  Agency. 
Of  carrier,   2-870 
Of  insurer,  7-505 

Showing,    proof    of    loss,    7- 
7-571 
Waiver,  7-572 
Of  publication  of  libel,  8-192n 
Of  ship  owner,  11-756 
Preliminary    proof    of   agency, 

see  infra,  Agency. 
Public  officers  and  agents,  1- 

549 
Testimony  of  agent  at  former 
trial,  1-486 
By  person  to  whom  reference  is 
made   for   knowledge,    1-561 
Affidavit  by  agent,  1-719 
Agency,  admissions  of,  by  agent, 
1-546,  560 
By  principal,  l-547ft 
Circumstantial     evidence,     3-94n, 

100,  112,  545JI 
Conclusions,  10-15?i,  27 

As     to    authority,     see     infra, 
Authority  of  agent. 
Declarations,  of  agent,  3-630 

Insurance   agent,   7-505 
■    Of   other   agents,   1-547 
Of  servant,  to  prove  employ- 
ment, 8-497 
Husband  and  wife,  between,  see 

infra.  Husband  and  wife. 
Mechanic's    lien,    in    action    on, 

8-560 
Preliminary  proof  to  use  of  ad- 
missions,  1-544 
Husband  and  wife,  clear  proof 
required,   1-54671 
Sale  of   intoxicating  liquors,   see 

infra,  Intoxicating  liquors. 
Similar    transactions    by    agent, 
11-784 
In  criminal   offense,  5-717n 
To  acknowledge  debt,  necessity 
of   written    evidence    of,    8- 
338 
Assent  to  conditions  of  bill  of  lad- 
ing taken  by  agent,  2-11 
Authority  of  agent,  conclusions,  as 
to  scope  of,  10-27 


PEINCIPAL  AND  AGENT,  cont'd. 
Authority  of  agent,  cont'd. 

Custom  or  practice  of  master  to 

show  agent's,  7-530?i 
Direct  testimony  of  principal,  6- 

360 
Enlargement   by    declarations    of 

agent,  l-549n 
Of   carrier,   presumption,   2-865 
Officers   and   agents  of  corpora- 
tion, 3-625 
Best   evidence   of,    3-629 
Kecital  of  in  ancient  document, 

1-878 
Settlement  by  agent,  burden  of 

proving,    3-258 
To   execute   contract,   parol   evi- 
dence of  lack  of,  9-365 
To  execute  deed  (see  infra.  Power 

of  attorney),  14-740 
To    make   admissions,   see   supra. 

Admissions. 
To  sign  note,  recognition  of  au- 
thority    in     other     similar 
cases,  6-360 
To  sign  petition  for  street  im- 
provement, how  shown,  11- 
914 
To  submit  agreed  case,  12-72 
Child   as   agent   for   parent,   9-305 
In   making   contracts  for  neces- 
saries, 9-305 
In   torts   by   child,   9-307 
Confusion  of  goods  by  agent,  3-365n 
Consent  of  principal  inferred  from 
knowledge  of  agent's  custom, 
7-703 
Contempt,    act    of    agent    as    con- 
tempt  by   principal,   3-460 
Credibility  of  servant  as  witness 

for  master,  9-509 
Declarations   of   agent,  6-811 

Against    principal,    employes    of 
railroad      (see     Eailroads), 
10-569 
As  res  gestae,  11-425 
Concurrent    with    his    act,    con- 
tract, 6-169 
In  course  of  duty,  7-379 
In  pursuance  of  conspiracy,  3-422 
Of    carrier,    2-898;    3-640 

Of   passengers,   2-932 
Of  corporation,  3-638 

Of   claim   agent,   3-639/1 
Of    person    publishing    defama- 
tion,  8-269 
Of  shipper,  2-898 
Of  telegraph  company,  12-417 
Order  of  proof,  9-246 
To     show     agency,     see     supra, 
Agency. 
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PRINCIPAL  AND  AGENT,  cont'd. 
Declarations  of  agent,  cont'd. 
To     show     contract     previously- 
made  by  him,  3-515,  521 
To  show  malice,  8-371 
To    show    waiver    by    principal, 
7-543JI 
Exclusion    of    agent    from    court- 
room   with    other    witnesses, 
14-594 
Execution  of  attested  instrument, 

proof  by  agent,  14-762 
False  representations  to  agent,  Q- 

75 
Fraud  by  agent,  profit  as  evidence 

of,  6-25)1 
Fraud  on  agent,  3-261n;  6-75 
Husband    and    wife    as    agent    for 
each  other,  6-807 
Effect   on   their   competency,   6- 
864 
Proof  of  the  agency,  6-866 
In   sale   of   intoxicating  liquors, 
7-738 
Intent,  of  one  or  both  in  wagering 
contracts,  6-165n 
Of  principal,  direct  testimony  by 
agent,  7-602h,  603 
Interpreter    as    agent,    see    Inter- 
preter. 
Intoxicating  liquors,  agency,  to  sell 
for     licensed     principal,     7- 
727n,  728 
Wife  as  husband's  agent,  see 
supra,  Husband  and  wife. 
Illegal  sales  by  agent,  7-717,  737 
Conviction  of  one  against  the 

other,  7-738 
Sufficiency  of  proof  of  agency, 
7-775 
Judicial    notice    of    authority   and 
duties    of    corporation   officers 
and  employes,  7-939 
Knowledge  by  agent,  as  knowledge 
of  principal,  8-536;  13-908 
Agent  of  insurer,  7-542 
Declarations  and  admissions 
by  agent  showing,  8-544 
By  principal  of  acts  of  agent,  see 
Knowledge. 
Master  of  vessel  as  owner's  agent, 

1-324 
Notes    executed    by    agent,    2-460, 

464 
Notice  to  agent,  see  supra,  Knowl- 
edge. 
Parol  evidence,  to  show  capacity 
in  which   action  is   taken,   9- 
405 
Power    of    attorney,    4-154 

Parol    evidence    affecting,   9-474 


PRINCIPAL  AND  AGENT,  cont'd. 
Power  of  attorney,  cont'd. 
Time  for  recording,  14-707 
To  execute  deed,  necessity  and 
sufficiency  of  proof,  4-154 
Presumption,     agent 's     conformity 
with   his   duty    (see   Presump- 
tions), 9-920 
As  to  continuance  of  relation,  see 
Presumptions. 
Privileged      communications      be- 
tween,  10-354 
Eatification,  see  Ratification. 
Representations,  of  agent  to  explain 

contract,  7-51371 
Sales  between,  11-546 
Secret  profit,  as  ground  for  action 
for  money  had  and  received, 
8-629 
Tender  by  agent,   12-484 
Trespass  by  agent,  12-523 
Trover  by  agent,  13-87,  90 
Usurious    contract    by    agent,    13- 

394 
"Waiver  by   agent's   contract   pro- 
visions,   13-1019,    1022 
PRINCIPAL  AND  SURETY  — Con- 
sult analysis  of  this  article,   10- 
44.     See  Bonds,  Guaranty;  Of- 
ficers; Recognizances;  Statute 
OF  Frauds. 
Action  on  bond,  see  Bonds. 
Of  tax  officers,  12-380 
Of  trustees,  13-170 
Admissions,   1-586 

Principal   as   against   surety,   2- 
574;  6-339 
Alteration  of  contract,  1-795 
Books   of   creditor,   5-277 

Of  principal,  2-575,  581,  676;  5- 
276 
Of  principal's  deceased  prede- 
cessor in  office,  2-669ii 
Credibility    of    surety    as    witness 
for     principal,    cross-examina- 
tion,  3-853 
Declarations  of  principal,  as  part 
of  res  gestae,  11-411 
At  time  of  settlement,  9-211 
Duress   between,   4-895 
Fraud  by  principal,  concealment  of 
material     facts     from     surety, 
6-29?i 
In  action  against  surety  on  bond, 

2-574,   575 
Judgment  against  principalj  as  evi- 
dence against  surety,  5-457 
Conclusiveness     against     surety, 
3-280;  9-217 
Action    on    replevin   bond,    11- 
248 
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PRINCIPAL  AND  SURETY,  cont  'd. 
Judgment  against  principal,  cont'd. 
Conclusiveness      against      surety, 
cont'd. 
Against   administrator,  4-582 
Settlements  by  guardian  or  per- 
sonal representative,  see  Ex- 
ecutors    AND     Administra- 
tors ;   Guardian  and  Ward. 
See  also  Settlement. 
Notes,  relation  of  parties  to,  parol 
evidence,   2-467 
Presumptions,  2-462 
Reports    and    returns    of    principal 

(see  Eejmrts),   2-575,   581 

Settlements  by  principal,  see  supra, 

Judgments. 

In   action   against   second   set 

of  sureties,  6-327 

Use   of  former  testimony  against 

surety,   5-928 
Wife  as  surety  for  husband,  6-822 
PRINTED  PUBLICATIONS,  see  Ad- 
vertisements; Newspapers;  Publi- 
cation. 
As  written  instruments,  14-696 
Best  e^-idence  of,  2-281n,  3-540 
Pamphlets,  2-284?^ 

Containing  mining  rules,  8-593 
By-laws,  see  By-Lairs. 
Municipal  ordinances,  8-824 
Public    documents,    10-740 
Reports   of   decisions   of  court,  see 

Beports. 
To   show    anticipation    of    inven- 
tion,  9-642 
Warranties  in,   11-527 
PRISONERS,  see  Escape.      See  also 

Convicts. 
PRIVATE  AFFAIRS,  disclosure  by 

witness,   privilege,   14-632 
PRIVATE     CORPORATIONS,     see 

Corporations. 
PRIVATE  WRITINGS,  see  Best  and 
Secondary     E\aDENCE;     Copies; 
Delivery  ;  Parol  Evidence  ;  Rec- 
ords; Written  Instruments. 
PRIVIES,    see    Admissions;    Judg- 
ments; Title. 
Admissions  by,  1-504,  574 
Conclusiveness  of  judgment  against 

(see  Judgments),  3-274 
In  estate,  who  are,  l-512?i 
Recitals    as    evidence    against    (see 

Becitals),  4-182 
Use  of  former  testimony  against, 
5-923 
PRIVILEGE,  see  Privileged  Commu- 
nications; Witnesses.    See  also 
Production  of  Documents;  State 
Secrets;  Trade  Secrets. 


PRIVILEGED  COMMUNICATIONS. 

Consult    analysis   of    this   article, 
10-77.    See  Libel  and  Slander. 
Admissions   as,   1-606 
Admissions   during,   1-600 
Attorney    who     drew    will,    testi- 
mony as  to  its  execution  and 
contents,    14-475 
Bankrupt   and   counsel,  2-215,  223 
Bill  of  discovery,  4-707 
Books  of  account,  10-104w,  268 
Compelling     production     by     sub- 
poena,   2-115 
Confessions   as,   3-347 
Examination     of     parties     before 

trial,  5-362 
Handwriting   of   client,   testimony 

by   attorney,   6-368 
Husband  and  wife,  competency  of 
spouses  to  testify,  6-894 
In  divorce  suit,  4-791 

As  acts  of  cruelty,  4-791 
In     deposition,     objections     when 

made,  4-553 
In  federal  courts,  3-197}i 
Inference    from    refusal    to    allow 

evidence  of,  9-964 
Newly  discovered  evidence  as  to,  as 

ground  for  new  trial,  8-997n 
Objections,  effect  of  failure  to  ob- 
ject on  previous  trial,  9-45n 
Sufficiency,  9-81 

Time  for    (see  supra.  In   deposi- 
tion), 9-47;t 
Physician 's  prescription  as,  10-126, 

152 
Privileged   character   question  for 

court,   2-115 
Records,  see  State  Secrets. 
Statements    in    presence    of    third 

party,  1-371 
State  secrets,  see  State  Secrets. 
Telegram  as,  14-715 
Testimony  by  third  party,  4-708 
Whose    knowledge    was    wrong- 
fully obtained,  3-183 
Testimony  given  under  compulsion, 
use  as  admission,  1-483 
Statutes,  1-483)!,  4847i 
Testimony    illegally    obtained,    as 
admission,  1-484 
PRIVITY,   see  Former  Testimony; 
Judgments.    See  also  Privies. 
Of  possession   to   support  adverse 

possession,  1-662 
To  injunction  suit,  lack  of  as  de- 
fense  to   contempt,   3-460 
PRIZE,  law  of,  see  Admiralty. 
PRIZE  CAUSES,  pleading  and  evi- 
dence in,   1-231 
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PRIZE  CAUSES,  cont'd. 

Presumptions  and  burden  of  proof, 
1-252 
PROBABILITY,     see     Expert     and 
Opinion  Evidence. 
As  test  of  weight  of  evidence,  14- 

110 
Balance  of,  as  a  preponderance,  14- 

80,  86 
Inference  from  habit  or  custom,  see 
Customs  and  Usages;   Negli- 
gence;   Relevancy.     See  also 
Habits. 
PROBABLE  CAUSE,  see  False  Im- 
prisonment;   Libel    and    Slan- 
der;    Malicious     Prosecution; 
Mental  and   Physical  States. 
See  also  Good  Faith. 
As   justification    for    false    impris- 
onment,  5-735,   737 
Effect    of    proof    of    in    forfeiture 

case,  5-836 
For  arrest,  character  of  person  re- 
sisting, 3-13;i 
For    libel,    subsequent    indictment 

or  accusation,   8-210 
Necessity  of  proof  in  false  impris- 
onment, 5-733 
PROBABLE     FACTS,     degree     of 
proof,   14-80 
Improbabilities,    14-132 
Degree   of  proof,   14-81 
Necessity     of     crediting     testi- 
mony as  to,  14-132 
PROBATE,  see  Descent  and  Distri- 
bution; Executors  and  Admin- 
istrators ;  Wills. 
PROBATE  COURTS,  see  Executors 
and  Administrators;   Guardian 
AND  Ward;  Presumptions;  Rec- 
ords.   See  also  Courts;  Jurisdic- 
tion. 
Depositions  in,  4-316?! 
PROBATE  HOMESTEAD,  see  Home- 
steads and  Exemptions. 
PROBATE  JUDGE,  see  Judges. 
PROCEEDINGS  IN  REM,  see  Bern, 

proceedings  in. 
PROCESS,  see  Attendance  of  Wit- 
nesses ;     Obstructing    Justice. 
See     also     Execution;     Return; 
Warrant  of  Arrest;  Writs. 
Abuse  of,  see  Malicious  Attachment. 
Wrongful  levy  of  execution,  see 
Execution. 
Agent  of  foreign  corporation  for 

receiving  service,  3-596 
As  defense  to   trespass,   13-33 
As  justification  for  arrest,  5-734 
Attendance  of  witnesses,  2-97,  100 
On  behalf  of  accused,  2-125 


PROCESS,  cont'd. 

Of  arrest,  conclusiveness  on  habeas 
corpus,  6-348 
Warrant,  see  Warrant  of  Arrest. 
Protection  from  service  of,  2-127 
Return  on,  see  Beturn. 
Service  of,  see  Service. 
Taking  or  holding  property  under, 
13-91 
PROCHIEN  AMI,  see  Guardian  and 

Ward. 
PROCLAMATIONS,  see  Judicial  No- 
tice; Officers. 
■    As    evidence,   by   president,    1-312 
PROCREATION,    capacity    for,    see 

Capacity. 
PRODUCTION    OF    DOCUMENTS, 
see   Books;    Documentary   Evi- 
dence. 
As     evidence     of     ownership,     see 
Ownership. 
Of  payment,  see  Payment. 
Authentication  of  instruments  pro- 
duced on  notice,  14-746 
Bankruptcy  proceedings,  2-225 
Privilege    of   bankrupt    against, 
14-659 
Before  commissioner  to  take  depo- 
sition, 4-410 
Before  grand  jury,  objection,  how 

raised,  6-253 
Bills  and  notes,  2-540 
Books  of  account,  see  Books. 
By  attorney  of  client's  papers,  see 
Attorney  and  Client. 
Effect  of  lien,  2-115 
Privilege  against,  see  Privileged 
Communications  ;     and     in- 
fra, Privilege  against. 
Contempt,     refusal    as,    see     Con- 
tempt. 
Forged  writing  to  show  other  for- 
geries, necessity,  5-869  » 
Mortgage    obligation    secured,    in 

suit  for  foreclosure,  8-791 
Privilege  against  (see  Witnesses), 
14-657 
Effect  of  claim  of  innocence,  14- 

654 
Time  for  claiming,  14-669 
Privileged   communications,   books 
containing,  10-163 
Determination     of     question    of 

privilege,  10-332 
State   documents   containing,   see 
State  Secrets. 
Public  officers,  privilege,  10-343 
Refusal     to     produce,     effect     (see 
Contempt),  li-963,  968 
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PEODUCTION     OF     DOCUMENTS, 
cont 'd. 
Kefusal  to  produce,  cont'd. 

Inference  from    (see  Wit- 
nesses.   See  also  Suppres- 
sion,    Non-Production     or 
Destruction   of   Evidence), 
9-960 
On  ground  of  private  ownership, 
14-638 
Eevenue  collector's  records,  2-114; 

10-346,   735 
Subpoena  duces  tecum,  2-109 

In  federal  courts,  2-122 
Will,  from  custody  of  decedent,  as 
evidence   that  it  is  last  will, 
14-246 
Writing     containing     inconsistent 
statement,  for  impeachment, 
7-117 
In  possession  of  party  whose 
witness  he  is,  7-74 
Writing  used  to  refresh  memory, 
11-121 
Power   of   commissioner   to   com- 
pel, 4-421?i 
PKODUCTIVE  CAPACITY,  see  Ca- 
pacity, 
PEOFEET,  see  Inspection. 
Of  note  or  bill,  2-540 
Of  person,  see  Demonstrative  Evi- 
dence ;   Experiments  ;   Physi- 
cal   Examination.     See    also 
Inspection;  Faternity. 
PEOFESSION,   see   Occupation. 
Alleged    inventor,    as    bearing    on 
likelihood   of  his  prior  discov- 
ery,  14-141JI 
Exemption  because  of,  proof,  6-558 
Presumptive    evidence    of    expert 
knowledge,  5-534,  546 
PEOFESSIONAL  QUALIFICA- 

TIONS, see  Attorney  and 
Client;  Expert  and  Opinion 
Evidence;  Physicians  and  Sur- 
geons ;  Privileged  Communica- 
tions. 
PEOFESSIONAL  SEEVICES,  see 
Attorney  and  Client;  Physi- 
cians  and   Surgeons.    See  also 

PEOFESSIONAL  STANDING  AND 

EEPUTATION,     see     Character 
and  'Reputation. 
To    show    value    of    services     (see 
Value),  9-829 
Of   physician,   13-581 
PEOFITS,     see    Damages;     Value. 
See    also    Mesne    Profits;    Bents 
and  Profits. 


PEOFITS,  cont'd. 

Of  business   to   show   earning  ca- 
pacity, 2-845 
PEOHIBITION,  writ  of  to  prevent 
punishment  for  contempt,   3-509 
PEOMISE,     see     Assumpsit;     Con- 
tracts; Money  Counts. 
PEOMISE     OF     MAEEIAGE,     see 
Breach  of  Promise;  Marriage; 
Seduction. 
PEOMISSOEY    NOTES,    see    Bills 

and  Notes. 
PEOOF,  see  Burden  of  Proof;  Eea- 
sonable      Doubt;       Variance; 
Weight    and    Effect    of    Evi- 
dence.  See  also  Degree  of  Proof. 
Affirmative,     from     rejected     evi- 
dence to  the   converse,   14-211 
Distinguished  from  evidence,  5-300 
Of  loss,  see  Insurance. 
Order  of,  see  Order  of  Proof. 
Wills,  necessity  of  formal,  14-427 
Writings,    see    Written    Instru- 
ments. 
PEOPEIETAEY    MEDICINES,    see 
Trade-Marks  and  Trade  Names. 
PEOSECUTING     ATTOENEY,     ad- 
mission   by,    against    county,    1- 
560?i 
Assurance  of  immunity  by,  effect 
on  privilege  of  witness,  14-688 
As  witness,   competency,  3-238 
Necessity  of  swearing,  3-813;  14- 
603 
Judicial  notice  of,  7-1012ri 
Presence  in  grand  jury  room,  6-248 
Privileged  communications  to,  10- 
224,  346 
PEOSECUTING    WITNESS,    admis- 
sions   and    declarations    of,    see 
Admissions;    Bastardy;    Eape. 
See  also  Assault. 
Character    of,    see    Character    and 
Reputation. 
Chastity,  see  Chastity, 
Complaints  by,  see  Eape.    See  also 

Complaints. 
Corroboration,  see  Corroboration; 

Eape. 
Impeachment     of     (see     Impeach- 

MENi  of  Witnesses),  7-51 
Placing  under   rule,   excuse  from, 

14-592 
Privilege  of,   10-348 
PEOSECUTEIX,  see  Chastity.    See 

also  Prosecuting  Witness. 
PEOSTITUTES,  credibility,  14-166 
In  divorce  suit,  4-798 
Character  as,  visiting  wine  rooms, 
3-39 
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PEOSTITUTES,  cont'd. 

Corroboration   of,   necessity,   3-688 
Uncorroborated  testimony,  3-694 
Sufficiency  of,  as  to  adultery, 
3-726 
PROSTITUTION,     see     Adultery; 
Disorderly     House  ;     Fornica- 
tion; Seduction. 
Abduction  for  purposes  of,  1-35 
Venue  of  prosecution,  13-937 
Of  witness,  to  impeach,  7-170,  172 
PROTEST,    see    Bills    and    Notes. 
See  also  Notary  Fuhlic. 
Certificate  of,  2-978 
In   admiralty,   1-285 

By  master  or  crew  of  vessel,  1- 

288 
Evidence   of  loss,  in   action   for 

insurance,   7-567 
Forming  part  of  proofs  of  loss, 

7-576 
Of  loss  of  vessel,  contradicting 
by  parol,  1-324 
PROVINCE    OF    COURT    AND 
JURY,  see  Qtiestions  of  Law  and 
Fact. 
PROVOCATION,    see    Assault    and 
Battery;     Homicide.     See    also 
Good  Faith;  Threats. 
Character   and   reputation   as   evi- 
dence of,  6-743 
Effect,  of  antecedent  malice,  6-649 
Presumption   as   to,   6-591 
Of  intoxication,  6-650 
For  criminal   assault,   1-1018 
For  homicide,   6-740 
For  libel  or  slander,  8-203,  210 
Previous     publications,     by     de- 
fendant,  8-302 
By  third  persons,  8-305 
In  mitigation  of  damages  for  as- 
sault, 1-1002 
Of    difficulty,    dying    declarations 
as  evidence  ot,  4-1004 
PROXIMATE    CAUSE,    see    Cause; 
Injuries    to    Person;     Master 
AND  Servant;  Negligence. 
Injury  on  highway,  6-477 
PUBLIC  ASSEMBLAGES,  see  Dis- 
turbing of  Public  Assemblages. 
PUBLICATION,      see      Contempt; 
Libel     and     Slander;     Wills. 
See    also    Newspapers;    Notice; 
Printed  Publications. 
Affidavit  of,  see  Affidavits. 
Of  award,   1-960 
Of  depositions,  see  Depositions. 
Of  notice,  see  Newspapers;  Notice. 
Of  ordinance,  8-815 

Best  evidence  of,  8-829 
Service  by,  see  Service. 
Wills  (see  Wills),  14-426 


PUBLIC  DOCUMENTS,  see  Docu- 
mentary Evidence;  Records. 
See  also  Production  of  Docu- 
ments; State  Secrets. 
PUBLIC  HIGHWAY,  see  Dedica- 
tion; Eminent  Domain;  High- 
ways. 
PUBLIC    INTEREST,     declarations 

as  to,  4-77 
PUBLIC  LANDS  —  Consult  analysis 
of    this    article ,    10-361.     See 
Mines    and    Minerals;     Parol 
Evidence  ;    Records.     See    also 
Land  Office;  Patents  to  Land. 
Canceling   patent    for    fraud,     de- 
gree of  proof,  6-56 
Certificates  by  officers  of  land  of- 
fice, 2-968 
Dedication,  presumption  from  user, 

4-128 
Existence  of  patentees,  burden  of 

proof,  2-809 
Grants,  see  Grants. 

Evidence  as  to  boundaries,  2-696 

Presumptions     of,     see     Waters 

and    Watercourses.     See 

also  Grants. 

Judicial  notice  relating  to,  7-1029 

Of  offering  for  sale,  7-965?i 
Land    on    which    water    has    been 
appropriated,    private    owner- 
ship presumed,  14-50 
Receipts     from     land     office,     see 

Beceipts. 
Subpoena,  issuance  by  register  or 
receiver   of   land   office,   2-103 
Timber  land   (see  Timber),  12-513 
Tract  book   as   evidence,   10-394?i 
Trespass,   right   of   homestead    en- 
tryman  to  maintain,   13-22 
PUBLIC    OFFICERS,   see    Officers. 
-PUBLIC  PLACE,  proof  of  on  prose- 
cution for  gaming,  6-192 
What   is,    1-728 
PUBLIC  "POU-CY  —  Consult  analysis 
of  this  article,  10-450.    See  Con- 
tracts;    Restraint    of    Trade. 
See  also  Sunday  Laws. 
Actions   against,   discovery  in   aid 

of,    4-697 
As   basis   of   conclusive    evidence, 

3-268,  285 
As   basis   of   privileged   communi- 
cations between  attorney  and 
client,   10-208 
As  basis  of  privilege  of  judge  as 
witness  to  proceedings  before 
himself,    10-350 
Contracts    against,    illegal    consid- 
eration, 2-748 
Promise  of  marriage  by  married 
person,  2-743 
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PUBLIC  POLICY,  cont'd. 

Statutes       governing       privileged 

communications,    10-98,    168 
Stipulations    against,   3-193;    12-71 
Witnesses,  affecting  competency  of 
(see  Witnesses),  3-211 
PUBLIC  EECORDS,  see  Documext- 
ARY     Evidence;     Records.      See 
also  Production  of  Documents. 
PUBLIC  USE,  see  Eminent  Domain. 
Written      instruments      furnished 
for,    self-proving,    14-753 
PUBLIC     UTILITY,     of     proposed 

drainage   ditch,  14-59 
PUNISHMENT,   see   Damages.    See 
also  Sentence. 
As  determining  infamy,  3-204 
Immunity   from,   as    ending   privi- 
lege  of   witness,   14-679 
Increasing,    by    proof     of     former 
conviction,    see    Formee    Con- 
viction. 
Homicide,  6-799 
Mitigation    of,    character     of     ac- 
cused, 3-7 
Criminal  libel,  proving  truth  of, 
8-232 
Reputation      of      prosecuting 
witness,    8-278 
Good  faitn  of  accused,  7-749 
Homicide,  6-799 
Other  offenses  to  aid  jury  in  fixing 
(see  Former  Conviction),  6- 
800?i 
Pendency  of  civil  action,  4-35 
PUNITIVE    DAMAGES,    see    Dam- 
ages.  See  also  Exemplary  Dam- 
ages. 
PURCHASER,  see  Vendor  and  Pur- 
chaser.   See  also  Bona  Fide  Pur- 
chaser. 
PURE  FOOD  LAWS,  see  Adulteba- 

TION. 

PURPOSE,     see     Intent;     Mental 
AND  Physical  States.    See  also 
Motive. 
Definite,    effect    on    memory    as    to 

act,  14-188n 
Of   deceased,   on   issue   of  self-de- 
fense, 6-761 
Of  defendant  in  homicide  case,  6- 
738 
QUALITY,  see  Demonstrative  Evi- 
dence; Expert  and  Opinion  Ev- 
idence.    See  also  Condition. 
QUANTITY,    see   Judicial   Notice; 
Space  and  Distance. 
Estate  conveyed,  14-520 
Memory  aa  to,  14-207 
Opinion   as   to,   5-706 
QUANTUM  MERUIT,  see  Assump- 
sit; Value.    See  also  Services. 


QUANTUM  MERUIT,  cont  'd. 

Contract     price     as     evidence     of 
value,  3-523n;  13-513,  584 
Contract     showing     estimate     of 
parties,   3-523n 
Express  contract,  proof  of,  13-577, 
678 
QUANTUM     OF     EVIDENCE,     see 
Burden  of  Proof;   Reasonable 
Doubt;   Weight  and  Effect  of 
Evidence.     See    also    Degree    of 
Proof. 
QUARE     CLAUSUM    FREGIT,    see 

Trespass. 
QUARRELS,  see  Homicide;  Intent; 

Malice.    See  also  Motive. 
QUARRELSOMENESS,    see    Charac- 
ter and  deputation. 
QUESTIONS,   see    Answers;    Lead- 
ing Questions. 
Ability   of   testator   to    answer,    as 
evidence   of   capacity,    14-289ft, 
292  n 
Answers  to,  see  Answers;   Objec- 
tions ;    Striking    Out    and 
Withdrawal  of  Evidence. 
Assuming    facts    not    in    evidence 
(see  Expert  and  Opinion  Evi- 
dence), 4-674 
By    court,    see     Examination    of 
Witnesses. 
Objection    to,    waiver    of    privi- 
lege   by    failure    of    accused 
to    make,    14-660 
When  made,  9-50 
Depositions,  on  taking  of,  4-414 
Form  of,  see  Direct  Examination  ; 
Leading   Questions  ;    Wit- 
nesses. 
As  calling  for  hearsay,  6-451 
Certainty,  4-363 
Compound  questions,  4-654 
Conclusions,  see  Conclusions. 
Generality  and  vagueness,  4-653 
Hypothetical,    see    infra,    Hypo- 
thetical. 
In   depositions,   4-362 
In   writing,   to   deaf  witness,   3- 
201;    4-654 
To    expert,    5-613 
Objections   to,   see   infra,   Objec- 
tions. 
On  cross-examination,  3-813 
Printed  questions   (see  supra,  In 

writing),  4-654 
To   experts,   5-612 
To  juror  on  voir  dire,  13-1014 
To  non-expert,   as  to   testator's 
capacity,    14-376 
Hypothetical,    see    Expert    AND 
Opinion  Evidence. 
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Questions  of  Law  and  Fact. 


QUESTIONS,  C07it  'd. 
Hypothetical,  cont'd. 

In   examination   before   trial,   5- 

356 
To  proposed  juror,  on  voir  dire, 
2-40-1;    13-1013 
Irrelevant    and    immaterial,    right 
to  retuse  to  answer,  4-420,  425 
Leading,    see    Leading    Questions. 
Objections,    see    Objections;    and 
supra,  By  court. 
As  extending  to  answer,  9-98 
To  form  of,  as  waiver  of  other 
objections,   9-103 
In      depositions,      waiver     by 

cross-examination,    4-544 
ISiecessity  of  stating  grounds, 

9-76 
Sufficiency,    expert    and   opin- 
ion  evidence,   9-91,   92 
When  made,   9-50 
Preliminary,  leading  witness,  4-665 
Necessity   of   showing   material- 
ity or  relevancy,  4-674 
Written  or  printed,  see  supra,  Form 
of. 
QUESTIONS  OF  LAW  AND  FACT, 
abandonment,    1-8 
Homestead,   6-532 
Land   contracts,   13-854 
Abatement,  1-14 
Accomplice,  whether  witness  is,  1- 

111 
Accord   and  satisfaction,   1-127 
Account   stated,   1-181 
Admiralty  jurisdiction,   extent  of, 

1-229 
Admissions,  weight  of,   1-612,   615 
Adoption  of  local  option,  7-690 
Adverse    possession,    1-639 

Intent  to  claim  adversely,  l-645n 
Agent's  authority  to  make  admis- 
sions,  1-547 
Alienating    affections,     motive     of 
defendant  in  action  for,  1-762 
Alteration   of   instruments,   as   to, 
1-822 
Books  of  account,  2-614?i 
Ambiguity,   1-855 
Ancient   documents,   admissibility, 

1-884 
Arson,   where   burning    has    been 

proved,   1-981 
Attorney   and   client,  relationship, 

2-151 
Bailment,   character  of,   2-178 
Existence   of  lien,   2-185 
Negligence  of  bailee,  degree  of, 

2-200 
Ordinary  care,  2-186 
Terms  of  contract,  2-178 
What  constitutes,  2-177 
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QUESTIONS  OF  LAW  AND  FACT, 
cont 'd. 
Best  and  secondary  evidence,  suf- 
ficiency  of   preliminary 
proof,  2-343,  382;   8-351 
Deeds,  4-210 
Sufficiency   of    evidence    to    jus- 
tify   presumption    of    deed, 
4-220 
Bona   fide    purchase,    13-925 
Capacity,     of     testator    to    make 

will,  14-401 
Cause,   2-946 
Citizenship,   11-217 
Competency,   of   evidence,   3-168 
Of  witnesses,  3-168 

As    to    transactions    with    de- 
cedent,  12-1049 
Conclusiveness   of   court's   de- 
cision,   13-1005 
Infants,  7-278 
Compromise,   offers   of,   1-599 
Confessions,    admissibility    of,    3- 

343 
Confusion  of  goods,  3-367 
Conspiracy,    proof    preliminary    to 
use   of   admissions,    1-593 
Of  declarations,  see  infra,  Dec- 
larations. 
Construction  of  foreign  law,  5-832 
Of  testimony,   14-215 
Of    written    instruments,    14-798 
Of   will,   14-523 
Correctness  of  copy,  3-543 
Corroborative     evidence,     admissi- 
bility and  effect,  3-743 
Credibility,   3-752 

Of    parties    and    interested   wit- 
nesses,  9-513 
Deadly  weapon,  what  is,  6-589 
Declarations,    admissibility    of,    8- 
581 
Of    co-conspirators,    preliminary 

showing,   3-428 
To    show    mental    condition,    re- 
moteness of,  13-274 
Dedication,  extent   of,  4-116 

Intent,   4-110 
Depositions,   regularity  of  taking, 
4-524 
Sufficiency       of       showing       of 
grounds  for  using,  4-523 
Diagrams,    correctness    of,    4-641, 

642 
Discretion     of     court,     conclusive- 
ness   of    exercise,    3-178 
Distinction  between,  3-169n 
Disturbing   public   assemblages,  4- 

733,   736 
Diversion   of   stream,   14-33 
Documentary     evidence,     admissi- 
bility of,  4-833 


Questions  of  Law  and  Fact. 
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QUESTIONS  OF  LAW  AND  FACT, 
cont 'd. 
Duress,   4-892 

Dying    declarations,    admissibility 
of,  4-947 
Opinion  character  of,  4-993 
Eminent  domain,  right  to  exercise 

power,  5-180 
Entries   in   regular   course,   admis- 
sibility,  5-258 
Experts,    qualifications,    5-549 
"Weight  of  testimony,  5-637 
False   imprisonment,   5-733 
Feigned  complicity  in  crime,  4-631 
Fixtures,   5-755 

Intention,  5-759 
Flowage  of  land,  cause,  14-43 
Foreign   laws,  5-832 
Forgery,    5-853 
Former   adjudication,   7-858 
Former   conviction,   5-872 
Former    jeopardy,    5-881 
Former  testimony,  proof  of,  5-960 
Sufficiency  of  preliminary  proof, 
5-318 
Fraud,  existence  of,  13-843 

Sufficiency  of  proof  of  reliance 
upon   misrepresentations,   6- 
75 
Weight  and  sufficiency,  6-50 
Fraudulent   conveyances,   6-159 
Fraudulent    intent,    in    forfeiture 

cases,  5-844 
Good  faith  of  seller  of  liquor,  7- 

773 
Handwriting,    sufficiency     of     au- 
thentication of  specimens  of, 
6-434 
Hearsay    character    of    testimony, 

when   doubtful,   6-453 
Homesteads,    6-512 
Impeaching  evidence,  effect  of,  7- 

245 
Inferences    from   evidence,    3-66 
Existence     of     evidence     from 
which     inference     may     be 
drawn,  3-68 
Insanity,    7-480 
Intent,   in  burglary,   2-818re 

In    kidnaping,    8-1 
Larceny,   intent,   8-126 
License,   effect  of   and  rights  un- 
der,   7-697 
Lien   of  vendor,   13-873 

Waiver  of,  13-877 
Marriage,    proof    by    cohabitation 

and  reputation,  8-450 
Master    and     servant,     reasonable 
diligence     in     securing     other 
employment,   8-518 
What  risks  are  obvious,  8-520 


QUESTIONS  OF  LAW  AND  FACT, 

cont'd. 
Materiality    of    testimony    consti- 
tuting   alleged    perjury,   9-756 
Navigability,  14-28 

Obstruction  of,   14-29 
Necessaries  for  infant,  11-496 
Opinion    of     non-expert,     admissi- 
bility, 5-662 
Weight  of,  5-713 
Partnership,  preliminary  to  use  of 

admissions,   1-586 
Pollution   of   stream,   cause,   14-36n. 
Possession  of  stolen  goods,  expla- 
nation  of,   sufficiency,   8-117 
Preliminary    questions,    when    for 
court  or  jury,  3-169 
Authentication  of  written  in- 
struments, 14-796 
Sufficiency        of        preliminary 
proof,  see  supra,  Best  and 
secondary   evidence;    Com- 
petency;  Conspiracy;  Dec- 
larations ;      Former     testi- 
mony;  Handwriting;  Part- 
nership;    infra,     Threats; 
Written  Instruments. 
Privileged   communications,   neces- 
sity  of,    10-119 
Privilege   of,   10-330 
Privilege  of  witness,  14-670 
Public    policy,    10-450 
Eatification,    10-613 
Eeasonable    doubt,    sufficiency    of 

evidence  to   create,   1-749 
Eeasonable    time,    see    Seasonable 
Time. 
For  recording  mortgage,   8-673 
For    removal    of    trade   fixtures, 
5-757 
Eescission,   13-860 

Waiver  of  ground  of,  11-268 
Eestraint  of  trade,  reasonableness 

of,   11-443 
Self-incriminating      character      of 

cross-examination,   3-894 
Special     assessment     proceedings, 

11-876 
Threats,  sufficiency  of  preliminary 

showing,  6-795 
Undue    influence,    13-189 
Utility   of   proposed   highways,   6- 

460 
Variance,   13-739 
Waiver,    13-1030 

Of   time   for  redelivery  of  bail- 
ment, 2-188 
Written     instruments,     sufficiency 
of    authentication,    14-796 
QUICKENING,  see  FregTMUcy. 
QUIETING  TITLE,  see  Title. 
Proof  of  title,  12-606 
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QUO  WARRANTO  —  CojisMZf  analy- 
sis  of   this   article,    10-454.     See 
Elections  ;   Officers. 
Books  of  corporation  as  evidence 
of       payment       of       required 
amount  of  stock,  3-651 
Burden    of   proving   corporate    ex- 
istence,  3-588,   590 
Privilege  of  witness  in  proceeding 

of,  14-646n 
To   test  validity  of  municipal  in- 
corporation, 8-804 
EACE,  see  Expert  and  Opinion  Evi- 
dence;  Weight  and  Effect  or    ' 
Evidence.    See  also  Nationality; 
Paternity. 
As  affecting,  credibility,  3-756;  14- 

159 
Chinese  witnesses,  see  Chinese. 

Judicial   notice   of   character   of 
testimony  in   certain  cases, 
7-885 
Exhibition    to    prove,    see    Demon- 
strative Evidence. 
Experts   on   ethnology,   5-565 
Indians,   see  Indians. 
Negroes,  see  Negroes. 
Non-expert  opinion  evidence  as  to, 

5-705 
Photograph  as  evidence  of,  9-774 
Reputation     as     evidence     of,     see 
Beputation. 
RAILROADS  —  Consult    analysis    of 
this  article,  10-461.    See  Car- 
riers;    Eminent    Domain;     In- 
juries to  Person;  Negligence; 
Receivers  ;     Street    Railroads. 
See     also     Bridges;     Crossings; 
Sleeping  Cars. 
Adjoining  property,  damages  to  by 
construction  and  operation,  see 
Damages;    Eminent  Domain; 
Value. 
Authority    and    duties    of    officers 
and  employes,  judicial  notice, 
7-939  ' 

Cars,   capacity   of,   opinions,   2-851 
Condition  at  other  times  and  places, 
see  Negligence.    See  also  Con- 
dition. 
Consolidation,  judicial  notice  of,  7- 

965?i 
Culverts,  capacity  of,  opinion  evi- 
dence, 2-851 
Declarations,  see  iiifra,  Res  gestae. 
Destruction  of  fence,  damages  for, 
cost  of  another  kind  of  fence, 
4-20?i 
Experiments,    as    to    cause    or    re- 
sponsibility   for    accidents,    5- 
488 
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RAILROADS,  cont'd. 

Experiments,  cont'd. 
As  to  effect  of  releasing  brakes 
during  flying  switch,   5-485n 
Expert    and    opinion    evidence,    see 
Expert   and   Opinion   Evi- 
dence. 
Capacity    of    culvert,    see    supra, 

Culverts. 
Construction,       operation       and 

safety,   5-594 
Distance    required    for    stopping 
train,    see    Space   and    Dis- 
tance. 
Non-expert,      appliances      and 
crossings,    5-683 
As  to  coupling,  5-670m 
Capacity    of    cars,    see    supra. 

Cars. 
Distance     person     struck     by 
train  would  be  thrown,  5- 
690 
Sufficiency  of  time  for  blowing 
whistle  before  accident,  5- 
711n 
Whether     train     stopped     long 
enough  to  allow  passenger 
to  alight,  7-381n 
Speed,  see  Speed. 
Fires,  see  Fires. 

Lack   of    spark    arresters,    8-924 
Presumption       of       negligence 
from,  8-870n. 
Other  fires,  by  same  locomotive, 
8-926;    11-816 
By  other  locomotives,  8-933 
Presumption     of     negligence,     8- 
870n,  884 
Effect   of   expert   testimony  as 
to     impossibility     of     pre- 
venting sparks,   8-888n 
Freight  rates,  see  Freight  Bates. 
Fright  of  animals  at,  see  Animals. 
Fright  of  other  horses,  8-933,  935 
Judicial  notice,   7-907?i 
Grants  in  aid  of,  10-401 
Habits,  see  Habits. 
Injuries    at    crossing,     burden     of 
proving      contributory      negli- 
gence, 8-858 
Extent  of  travel,  8-924n 
Testimony    that    witness    looked 
and  listened  but  did  not  see 
or  hear,  weight,  14-138 
Injuries    from    defects    in,    condi- 
tion   before    and    after,    8-905 
Injuries   to   animals,   1-900 

Burden    of    proof,    contributory 
negligence,   8-861 
Fencing    contract,    2-801 
Presumption     of    negligence,     8- 
869?i,  892 
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RAILROADS,  cont'd. 

Injuries   to   animals,   cont'd. 

Presumption  of  negligence, 
cont 'd. 
From  failure  to  fence,  8-871n 
Injuries    to    persons,    presumption 
of  negligence,  8-894 
Contributory  negligence,  8-896 
Injuries   to   servant,   see   Injuries 
TO  Person;  Master  and  Serv- 
ant; Res  Gestae. 
Judicial   notice    of    facts    relating 
to,    7-941 
As  to  travel  and  transportation 

by,  7-933 
Authority  and   duties  of   officers, 
see     supra,     Authority     and 
duties. 
Consolidation,  see  supra,  Consoli- 
dation. 
Fright    of    animals,    see    supra, 
Fright  of  animals  at. 
Operation,   presumption   from   own- 
ership,  2-905n 
Other    negligent    acts,    8-939 
Ownership,  see  Ownership. 

Burden    of    proof,    in    action    by 

passenger,   2-905n 
Presumption     from     initials     on 
cars,  9-263?i 
Positive  and  negative  evidence  as 

to  signals,  9-867 
Possibility   of  averting   injury,   see 

Possibility. 
Presumptions,  negligence,  see  Neg- 
ligence. 
From  failure  to  signal,  8-871n 
From  fires,  see  supra.  Fires. 
From  flying  switch,   8-871n 
From     frightening     horse,     8- 

87171 
From   injuries    to    passengers, 

2-908 
From    injury    to    animals,    see 
supra.  Injuries  to  animals. 
From    injury    to    persons,    see 
supra.  Injuries  to  persons. 
Operation   of,   see   supra.   Opera- 
tion. 
Ownership,  see  supra.  Ownership. 
Records,    of    inspection    of    rolling 
stock,   5-273 
Ticket   agent's   sales,   5-277 
Res  gestae  declarations,  brakeman, 
ll-394rt,  429n,  436 
Conductor,    ll-380?i,   434,   437n 
Action    for    injury    to    cattle 
from   delay,   11-314         x^i 
Constituting    acts    in     question, 

11-375 
Driver  of  vehicle,   ll-338n,  347/i, 
436 


RAILROADS,  cont'd. 

Res  gestae  declarations,  cont'd. 
Employes,    action    for    injuries, 

11-346 
Engineer,    ll-298n,    313n,    429n, 

431 
Injured    person,    ll-310n,    311n, 

327n,  331w, 352 
Passengers,  ll-337n,  397 
Person    ejected,    11-322 
Third    persons,    11-346 
Res  gestae  of  accidents,  ll-375n 
•     Safety,   expert   testimony,   5-595 
Speed,  see  Speed. 
Stopping    train,    distance    required, 

see  Space  and  Distance. 
Subsequent  repairs  or  changes,  see 
Negligence.     See   also   Subse- 
quent Precautions  and  Eepairs. 
Train  sheets,  5-278;   14-710n 
Value    of    use    of,    opinion,    13-492 
Vision,  limits  of,  see  Experiments  ; 
Expert  and  Opinion  Evidence. 
See  also  Vision. 
RAPE  —  Consult     analysis     of     this 
article,  10-577.     See  Complaints; 
Penetration;   Sexual   Intercourse. 
Accomplices  in,  see  Accomplices. 
Aa  element  of  damages  for  breach 

of  promise,  2-755 
Character,  evidence  confined  to  trait 
in  question,  3-21n 
Of  prosecutrix,  see  Chastity.  See 
also    Character   and   deputa- 
tion. 
Competency   of  prosecutrix  alleged 

to  be  insane,  3-200?!. 
Complaints  by  prosecutrix,  see  Com- 
plaints, and  infra.  Res  gestae. 
Fact      of      distinguished      from 
statements  contained  in,  11- 
366 
Confession,   sufficiency  of  corrobo- 
ration,   3-688 
Corroboration    of    prosecutrix,    by 
circumstantial     evidence,     3- 
106 
Marks,  see  infra,  Marks. 
Complaints    by    victim,    as,    see 

Complaints. 
Necessity  and  sufficiency,  3-705 
Declarations,  res  gestae,  see  infra, 
Res  gestae. 
Subsequent,   of  third  persons  ac- 
companying    recognition     of 
accused,  ll-299?i 
Experiment  to  show  possibility  of, 

5-477 
Expert  testimony  as  to,  5-585 
Intent    to,    sufficiency    of    evidence, 
2-819/1 
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RAPE,  cont'd. 

Leading    questions    to    prosecutrix, 

4-669W 
Marks,    on    victim,    as    corrobora- 
tion,  3-710 
Scratches   on  person   of   accused, 
3-115n 
Other  offenses,  as  part  of-  res  ges- 
tae, 11-402 
To     show     intent,     see     Similar 
Transactions. 
Physical   examination    of   prosecu- 
trix,   9-817 
Kes  gestae,  circumstances  following, 
ll-393« 
Complaints    of    prosecutrix,    11- 

365 
Declarations,   11-364,   365 

Of  accused  to  prosecutrix,  11- 

314?i 
Of  prosecutrix,  ll-324/i 
Effect    of    her   incompetency 
as  witness,  11-316/1 
Strength  to  resist,  how  shown   (see 
Strength),   2-846 
RATIFICATION  —  Consult    analysis 
.  of  this  article,  10-611.    See  Prin- 
cipal   AND    Agent  ;    Similar 
Transactions. 
Agent's    admissions,    1-548 
Alteration   of   instrument,   1-821 
Corporate  agent,  acts  of,  3-630,  631 
Forged   instrument,   as   defense   to 

forgery,    5-862 
Infant,    after    reaching    majority, 
7-270 
Contract,  11-496 
Mortgage,    8-725/1 
Parol  evidence  of,  9-365 

Admitted    without    objection,    9- 
122/1 
Presumption  from  delay,  by  heir, 
of   sale   by   representative,   4- 
584 
Public  ofacer,  acts  of,  9-201 
Servant,   acts   of,   8-497 
Ward,     of    settlement     with    guar- 
dian,  6-337 
Of   transactions   with   guardian, 
6-321 
READ,  ability  to,  see  Capacity;  De- 
monstrative Evidence;   Experi- 
ments. 
REAL  EVIDENCE,  see  Demonstra- 
tive    Evidence  ;     Experiments  ; 
Physical    Examination  ;    View 
BY  Jury. 
Distinguished  from  direct,  4-644 
Relative  value   as   compared   with 
direct    and    circumstantial,   4- 
645 


REAL    PROPERTY,    see    Fixtures; 
Forcible  Entry  and  Detainer; 
Title.    See  also  Easements. 
Damage  to,  see  Damages;  Expert 
and   Opinion   Evidence;    Nui- 
sance; Waste. 
Possession,  how  shown,  see  Adverse 
Possession  ;    Forcible   Entry 
and  Detainer.     See  also  Pos- 
session. 
REASON,  see  Mental  and  Physical 
States.     See    also   Motive;   Pur- 
pose. 
•     For   remembering   fact,   statement 
as  to,   14-190 
Of    passenger    for    jumping    from 
train,  2-939 
REASONABLE     CARE,     see     Bail- 
ments;   Carriers;    Negligence; 
Pledges.    See  also  Care. 
REASONABLE     DOUBT  —  Consult 
analysis    of    this    article,    10-625. 
See  Weight  and  Effect  of  Evi- 
dence.  See  also  Degree  of  Proof. 
REASONABLENESS,    alleged    nuis- 
ance, 9-18,  21 
Attorney's  fees,  see  Attorney  and 

Client;  Value. 
Conditions  in  shipping  receipt,   2- 

868 
Freight   rate,   2-868 
Ordinance,  see  Municipal  Corpora- 
tions. 
Extrinsic   evidence,   8-838 
REASONABLE      PRICE,      question 

for  jury,  11-510 
REASONABLE  TIME,  see  Time. 
Account    rendered,    for    objection 

to,  1-173 
Commencement  of  contract  of  em- 
ployment,  8-498 
Delivery  of  goods  sold,  11-581 
Filing    depositions,    4-478 
Highways,  for  repairing,  8-926 
Making  entries  in  regular  course, 

5-262/i 
Performance     of     contract,     com- 
mencement,  8-498 
Of   marriage,  2-734 
Parol  evidence  excluded  b}^  legal 

implication,  8-689/i;   9-349 
Presumption  of  reasonable  time, 

2-734;    9-349 
Representations     when     contract 
was  made,  2-871/t 
Recording   mortgage,    8-673 
Removal   of  trade  fixtures,  5-768 
Rescission   within,   13-860 
Tender,   12-493 

For  acceptance  of,   12-492 
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KEASONABLE  TIME,  cont'd. 

To  remedy   defect  pointed  out  by 

servant,    8-526 
Usage  as  evidence  of,  7-513n 
REASONABLE  USE,  of  stream   (see 
Waters  and  Watercourses),  14- 
29,  34,  36 
REASONABLE  VALUE,  see  Value. 
See  also  Common  Counts;  Quan- 
tum Mendt. 
REBUTTAL  —  Consult     analysis     of 
this   article,   10-635.     See   Order 
OF  Proof. 
Cumulative    evidence,    admissibil- 
ity of,  3-934 
Expert  testimony,  5-650 
Illegal    evidence,    by    cross-exam- 
ination  as   to,   3-187,   821,   840 
By  illegal  evidence,  3-183 
Of  claim  of  privilege  made  by  wit- 
ness,  14-672 
Of  preliminary  statement  by  coun- 
sel, 6-606 
Of  proof  of  execution  of  attested 

instrument,    14-794 
Similar   incompetent    evidence    in, 

9-39 
Variant     impeaching     statements, 
7-147 
Of    explanation    of    such    state- 
ments, 7-148 
Waiver  of  incompetency  by  intro- 
ducing evidence  in,  9-133 
Witnesses,    effect    of   violation    of 
rule  by,   14-601 
RECALLING  WITNESS,  see  Exam- 
ination   OF    Witnesses;    Order 
of  Proof;   Witnesses. 
For   cross-examination,   3-815 

For    further     cross-examination, 
accused,   3-849 
Impeached  witness,  to  explain  va- 
riant statements,  7-143 
To   give    impeaching    evidence,    7- 

134 
To  give  rebutting  evidence,  14-616 
To    lay    foundation    for    impeach- 
ment, 7-120 
Impossibility     of     as     excusing 
foundation,   7-108 
RECEIPT,  see  Delivery;   Presump- 
tions.   See  also  Mails  and  Mail- 
ing. 
RECEIPTS,     see     Parol     Evidence. 
See  also  Signatures;  Vouchers. 
Accord    and    satisfaction,    as    evi- 
dence of,  1-127 
Admissibility     (see    Written     In- 
struments), 14-712 
As  account  stated,  1-164 
As  ancient  document,  l-865?i 
As  contract,  of  sale,  13-829 


RECEIPTS,  cont'd. 

As  part  of  res  gestae,  11-415 
Bill  of  lading  as,  11-758 

Parol    evidence    varying,    2-877 
By  agent   of  purchaser,   12-19 
Conditions  of,  presumption  of  as- 
sent to,  2-11 
Consideration,    of,    see    Considera- 
tion;  and  infra,  Recital  of. 
Contractual  recitals,  see  Eecitals. 
Parol  evidence  varying    (see  Pa- 
rol Evidence)",  1-314;  4-200 
Copy  of,  contemporaneous  book  en- 
tries to   show  incorrectness   of, 
3-543m 
Deceased  sheriff,  4-74 
Deed  as  mortgage,  as  evidence  of, 

8-714 
Delivery  of  materials  for  which  lien 

is  claimed,  8-562/1 
Depositions,    certificate    by    post- 
master,  4-474 
Embezzlement,  by  one  accused  of, 

5-139 
Embodying     contract,     see     supra, 

Contractual   recitals. 
Endorsed  on  duplicate  copy  of  con- 
tract, 9-722?i, 
Fine,   by   clerk   showing   payment 

of,  6-351 
Form     of,     as     affecting     account 

stated,  l-177n 
From  heir,  as  evidence  of  advance- 
ment, 4-606,  609 
To  administrator,  4-580 
Guardian,    as    evidence    of    assets, 
6-330 
Joint  guardians,  presumption  of 

joint   possession,  6-308 
Taken    by,    as    vouchers,    6-302, 
333 
From  ward,  6-337 
Infant,    given    by,    competency,    1- 

594ri, 
In  full,  evidence  of  settlement,  3- 
250 
Explanation  of,   1-127,  322 
By    admissions    of    debtor,    8- 
765 
Joint   executors',   5-417 
Joint    guardians',    presumption    of 

joint   possession,  6-308 
Knowledge  of  contents,  see  Knowl- 
edge. 
Land   office,    12-521 

As   evidence   in   ejectment,   5-16 
Final    receipt    from,    10-378 
From  receiver  of,  10-744?m 
Librarian  of  Congress,  to  show  de- 
posit  of   copyrighted   publica- 
tions,  3-553 
Money  lent,  as  evidence  of,  8-620 
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EECEIPTS,  cont'd. 

Mortgagee,    as   evidence   of   satis- 
faction of  mortgage,  8-766 
Parol  evidence,  see  Conmderation  ; 
Parol     Evidence  ;     Payment. 
See   also   Becitals;    lud   suv^a, 
Contractual  recitals. 
Passenger  tickets  as,  9-4  '3» 
Payment,  as  evidence  of  t'^ee  supra, 
Fine;   In  full),  9-722 
Best  evidence  of,  2-297 
For   land,    13-867 
In  action  for  money  paid,  8-626 
Insurance    premiums,    7-524 
Presumptions,  last  month's  rent,  ' 
as  evidence  of  payment  for 
previous   months,   8-74 
On  note,  2-505,  506 
Presumption  from,  9-706 
Taxes,  see  infra,  Taxes. 
Weight   and   sufficiency,   9-733 
Principal,   against   surety,   10-59 
Public  oflBcer,  9-212;    10-743 
Eeeital  of,  see  Becitals. 

Eeceipt  of  consideration,  weight, 
8-734 
Stub  duplicate,  10-724 
Tax  collector,  in  action  on  bond, 

12-386 
Taxes,   for,   2-299n;   8-791;    12-338, 
362 
As  best  evidence,  10-815 
As  evidence  of  levy  and  assess- 
ment, 12-281 
For  license  tax,  7-697 
Treasurer,  to  tax  collector,  12-388 
Ward,  to   guardian,  6-337 
Warehouseman 's,     see     Warehouse 

Beceipt. 
Weight,  as  evidence,  8-734;   14-153 
RECEIVERS  —  Consult    analysis    of 
this  article,  10-658 
Compensation,   13-595 
Notes  executed  by,  2-460 
Of  railroad,  presumption  of  negli- 
gence from  happening  of  fire, 
10-535 
Eecitals   in    deeds    by,    4-183 
Stipulations  by,  12-60;i 
RECEIVING     STOLEN     GOODS  — 
Consult   analysis    of    this   article, 
10-664.    See   Larceny.    See  also 
Possession. 
Articles   stolen   from   mails,   9-149 
Declarations  explanatory  of  posses- 
sion   (see   Declarations),   11- 
390?i 
Guilty  knowledge,  see  Knowledge. 
Other  acts   (see  Similar  Trans- 
actions), 8-23 
Ees   gestae,   receiving  other  goods, 
ll-805n 


RECEIVING     STOLEN    GOODS, 

cont'd. 
Variance,    13-737 
Venue,   13-936 
EECITALS,  see  Admissions;  Decla- 
rations;    Deeds;     Parol     Evi- 
dence; Wills;  Written  Instru- 
ments. 
Age,    in    contract    of    apprentice- 
ship, 1-947 
Ancient    boundaries,    as    evidence 

of,  2-729 
Ancient    documents    (see    Ancient 
Documents),  1-887 
Deed  as,  see  infra,  Deeds. 
Articles  of  incorporation,  of  pay- 
ment for  stock,  3-624 
As  admissions-,  14-699 
As  evidence   against  strangers,   1- 

513«;    8-673;    9-4.S4;     14-698 
As   secondary   evidence,  4-213 

Of  deed,  4-222 
Attestation    clause,    see    Delivery; 

Wills;   and  infra,  Of  seal. 
Certificates,  see  Certificates. 

Certified      copy,      contradicting 

certificate,   10-895 
Commissioner's      certificate      to 

deposition,   4-442,   460 
Of    acknowledgment,    1-187 
Contractual  recital,  see  Beceipts. 

Of  consideration,  3-377 
Corporate   existence,   3-599 

Acceptance  of  charter,  3-603 
Death,  as  evidence  of,  4-50 
Declaration    of    homestead,    in,    6- 

523 
Dedication,   as   evidence   of,   4-118 
Deeds,    in,    4-182 
Ancient  deeds,  see  Ancient  Doc- 
uments. 
Of  authority  to  execute,  1-878 
As  admissions  affecting  title,  1- 

517 
As    evidence    of    boundaries,    2- 

700 
Effect   on   necessity   of  proving 

execution,    4-156 
Executed   under   power  of  sale, 

4-183;   8-779 
Of   administrator,   4-185;    5-401 
To    show    regularity     of     pro- 
ceedings,   4-584 
Of  assignment  for  creditors,  2-36 
Of   prior   mortgage,   8-730 
Payment     of     consideration,     9- 

707;   13-872,  902 
Tax  deeds,  see  Taxation  ;  Title. 

Of   official   acts,    12-344 
Under   statutes,    12-345 
Delivery,  as   evidence   of    (see   De- 
livery), 4-258 
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RECITALS,  cont'd. 
Delivery,  cont'd. 

In  attestation  clause,  see  Deliv 

ERY. 
In  sealed  instrument,  .4-246 
Of  property,  4-259 
Recitals    in    other    instruments, 
4-258 
Domicil,  see  infra,  Hotel  register; 

Eesidenee. 
Dying   declaration,   as   to    fear   of 

death,  4-976 
Grants  of  land,  10-432 
Guardian's   bond,   of   his   appoint- 
ment, 6-330 
Hotel    register,     as     evidence     of 

domicil,    4-857 
Judgment,  see  Judgments. 

As   supplying   other   portions   of 

record,    10-794 
In   decree,   for   judicial   sale,   4- 
583 
Settling   final   account    of    rep- 
resentative,   5-449?i 
Of  jurisdiction  (see  Jurisdiction) , 
10-771 
Conclusiveness,    6-468n;    10-949 
In    foreign    judgment,    7-844; 

10-978;    il-738 
Of    inferior    court,    effect,    10- 
964n 
Of  service  of  process,  7-860;  11- 
733,   737,   738 
Judicial     proceedings,     of     notice, 
9-935n, 
In  order  of  sale,  5-403 
Judicial     records,     effect     on     pre- 
sumptions,  9-931 
Jurisdiction,  see  supra,  Judgments. 
Marriage  certificate,  to  prove  age, 

1-733 
Marriage    contract,    against    third 

persons,    6-829 
Mortgage,  as  to  mortgagor's  resi- 
dence, 8-673 
To  prove  execution  of  obligation 
secured,  8-730 
Of    consideration,    see    Considera- 
tion ;     and     infra,     Value     re- 
ceived. 
Contradicting  by  parol,  see  Con- 
sideration ;     Deeds  ;     Mort- 
gages;  Parol  Evidence. 
For  assignment  of  mortgage,  8- 

743 
For   deed,   conclusiveness   in   ac- 
tion on  covenant,  13-447 
For   guaranty,   6-288 
In  action  on  covenant,  4-232 
In      conveyance      attacked      as 
fraudulent,  6-88,  90,  102 


RECITALS,  cont'd. 

Of  consideration,  cont'd. 

Misrecital  as  evidence  of  fraud, 

6-119 
Of  payment  of,  see  infra,  Pay- 
ment. 
Sufliciency  to  satisfy  statute  of 
frauds,    6-284 
Of   copy   of   deed   as   evidence   of 

its  correctness,   3-547 
Of    former    testimony,    in    opinion 

of  trial  court,  5-954 
Of   lost   note,    in     mortgage,     suf- 
ficiency     as      secondary      evi- 
dence, 8-363 
Of  notice,  see  supra.  Judicial  pro- 
ceedings. 
Of   seal,   in   certified   copy,    10-884 
Presumption,   11-658 
On  deed,  4-150n,  151 
Of  service,  see  supra,  Judgment. 
Parol    evidence    contradicting    (see 
Parol    Evidence;    and    supra, 
Of    consideration),    9-440;    14- 
254 
When  they  form  no  part  of  con- 
tract,  9-367 
Patent   to   land,   10-377 
Payment,   consideration     in     deed, 
4-193 

Against    third    persons,    13- 
924 
Parol    evidence    contratlicting, 
3-400 
Of  insurance  premium,   7-524n 
Of    subscription    to    stock,    arti- 
cles of   incorporation,   3-624 
Weight   of,   9-735 
Pedigree,   as   to   matters   of,   9-745 
Receipts,  in,  see  Receipts. 
Record,   as   authentication   of,    10- 
798 
Relating  to  street  improvement, 
11-854 
In  ordinance,  11-890 
Replevin  bond,  of  value  of  goods, 

11-256 
Residence,     as     evidence     of     (see 
supra,    Hotel    register;     Mort- 
gage), 9-684 
Special  assessment  proceedings,  of 

posting  of  notice,  11-915 
Statutes,     see     Judicial     Notice; 

Statutes;  and  supra,  Deeds. 
To    aid    in    identifying    property, 

14-699 
Value    received,     as     evidence     of 
consideration,    for   guaranty, 
6-288 
Satisfying   statute    of   frauds, 
6-284 
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RECITALS,  cont'd. 
Value   received,   cont  'd. 
In  note,  2-487ji 
In  transfer  of  bond,  2-572 
Weight  as  evidence,  4-841 

Of  payment,  9-735 
Wills,  as  evidence,  of  incompletion, 
14-251 
Of   testamentary   capacity,   14- 

308 
Of    testamentary    character    of 
instrument,   14-254 
Explanatory   of   bequests,    14-321 
In    subsequent,    as    evidence    of 
revocation  of  prior,  14-454 
RECOGNIZANCES  —  Consult    analy- 
sis   of    this    article,    10-677.     See 
Bonds  ;    Scire   Facias  ;    Wit- 
nesses. 
Parol  evidence  affecting  record  of, 

10-956 
Witness,  for  appearance  in  criminal 
cases,  14-534 
Form  of,  14-535 
To  secure  attendance  as,   2-100; 
6-245 
RECOLLECTION,  see  Belief; 
Knowledge;  Positive  and  Neg- 
ative Evidence;  Refreshing 
Memory;    Witnesses.     See  also 
Conclusions ;  Impression;  Memory. 
Of    witness,    effect    on    testimonial 
capacity,  see  Witnesses.     See 
also   Memory. 
Past,  memorandum  as  evidence  of, 

14-725 
Statements    indicating    uncertainty 
of,  2-263;   5-665,  666 
RECONCILIATION,  as  affecting  ad- 
missibility of  former  difficulties, 
1-1011 
RECORDING,  see  Records. 

Acceptance     presumed     from     (see 

Acceptance),   4-181 
Ancient    document,   as    evidence    of 

genuineness,   l-872« 
Bill  of  sale,  necessity,  11-519 
Certificate,    as    evidence,    see    Cer- 
tificates. 
Contradicting,   by   production    of 
record,  2-97371 
By  parol,   2-973/1 
Chattel  mortgages,  8-670 
Deed  as   mortgage,   as   evidence   of 

its  character,  8-710 
Depositions,  4-480 
Dispensing  with  proof  of  execution, 

14-737 
Mortgage,  effect  on  presumption  of 
payment,  8-760 


RECORDING,  cont'd. 

Necessity  of   for  admission  in  evi- 
dence, 14-705 
Presumption  as  to  who  responsible 

for,  4-257 
Time    of,    affecting    admissibility, 

14-707 
To  show  delivery,  see  Delivery. 
Unacknowledged  instrurieut,   effect, 
14-706 
RECORDS  —  Consult  analysis  of  this 
article,     10-690.       See     Axciknt 
Documents  ;  Books  of  Account  ; 
Entries  in  Regular  Course  of 
Business;   Scire  Facias;   Stat- 
utes;   Stipulations.      See    also 
Notice;  Nul  Tiel  Record;  Record- 
ing Registers;  Reports. 
Abatement,  as  evidence  on  plea  of, 

1-18 
Abbreviations     in,     see     Abbrevia- 
tions. 
Adoption  of  local  option,  see  Intox- 
icating Liquors. 
Age,    as    evidence    of    (see    Age), 

1-733 
Articles  or  certificate  of  incorpora- 
tion, 3-602,  605 
Presumption   as   to  filing,   3-599ji 
As  entries  in  regular  course,  5-268 
Assessor,  to  show  ownership,   7-760 
Asylum,    as    basis    of    hypothetical 
question,  14-365 
To  show  testator  free  from  delu- 
sions, 14-345?i 
Attachment  proceedings,  2-87 
Auditors'     and     comptrollers',     re- 
ports by,  12-389 
Authentication,    by    one    not    custo- 
dian, 8-823;  12-380 
Guardian's  bond  filed  in  probate 
court,   presumed   genuine,    6- 
327 
Objection  for  insufficient  authen- 
tication, time  for,  9-47 
When  used  as  genuine  specimens 
of  handwriting,  6-408,  419 
Best    and    secondary    evidence,    ab- 
sence   from    record,    2-285»i; 
10-835 
Testimony  of  custodian,  7-696; 
ll-198;i 
Appeal  from  judgment,  7-866h 
Burnt  or  destroyed,  abstracts  of 

title  as  evidence  of,  1-67 
Certificate  by  public  officer    (see 

Certificates),  2-972 
Certified  copies  of,  admissibility, 
4-827 
Auditor's    accounts,    12-390h 
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RECORDS,  cont'd. 

Best  and  secondary  evidence,  cont'd. 

Certified  copies  of,  cont'd. 

Authentication    of    original    of 

recorded    instrument     (see 

Written     Instruments), 

14-737 

Bankruptcy      proceedings,     by 

whom  made,  10-804 
Certificate  as  evidence  of  com- 
pleteness of  copy,  10-789 
Charter    or    certificate    of    or- 
ganization   of   corporation, 
3-589«,  602,  606 
Of      municipal      corporation, 

8-803?i 
To  prove  citizenship   of  cor- 
poration, 8-594 
Deeds,  12-546,  548 
Effect    of    statute    on    comp_e- 
tencv    of    original,    7-695; 
8-820 
Endorsement   on  document,  10- 

747r 
Foreign  judicial  record,  1-311 
Proof  of  handwriting  of  cer- 
tifying  officers,  1-286 
Form  of  copy,  10-391 
In  admiralty,  1-286 
Internal  revenue  collector   (see 
infra,  Privileged  character 
of),  7-730 
Land  office  records,   10-388 
Letters    of    administration,    5- 

393;    10-909 
List  of  stockholders,  3-618 
Mortgage,  8-771 

Chattel  mortgage   on  file,   8- 

691 
Presumptive  proof  of  execu- 
tion, 8-727H 
Municipal  ordinances,  8-811n 
Municipal  records,  8-826 
Necessity  of  reproducing  whole 
record    (see    infra,    Whole 
record),  10-785 
Notice,  of  claim  of  lien,  8-566 

Of  mining  location,  8-598 
Officer's  accounts  from  Lnited 
States  treasury  records,  9- 
214 
Plat  or  survey,  10-394 
Preliminary  proof  of  execution 
of  original    (see   Written 
Instruments),  14-737 
Private  acts  of  legislature,  12- 

47 
Private  documents  on  file,  10- 
391 


RECORDS,  cont'd. 

Best  and  secondary  evidence,  cont'd. 
Certified   copies  of,  cont'd. 
Proclamation   of   governor,   11- 

447 
Seal  on  original,  see  Seals. 
Presumption  of,  11-655,  658, 
660 
Shipping  articles,   11-752 
Stamp    on    original,    presump- 
tion, 11-992 
Surveys,  2-706 

Tax   sale   and   redemption   rec- 
ord, 12-339 
Unauthorized  record,  2-312;   8- 
357;   10-876,  933 
Of  private  writing,  10-930 
Will  and  probate  proceedings, 

14-492 
Writing   entitled    to   record   in 
two  places,  8-357 
Collaterally    involved,    best    evi- 
dence unnecessary,   2-287 
Defective  record,   of   deed,   4-212 
Druggist 's    sales    of   intoxicating 

liquors,  7-731 
Effect    of   statute    requiring   rec- 
ord, 8-471 
Of  marriage,  8-471 
Facts  omitted  from,  2-291 
Foreign  laws,  see  Foreign  Laws. 

Copies  of,  5-822 
Foreign  records,  2-351 

Judicial,  2-350 
Former  jeopardy,  5-876 
Former    testimony,    see    Former 

Testimony. 
In  admiralty,  1-311 
Judgments,    conviction    of    crime, 
3-206 
Of  justice  of  peace,  see  Justice 
Court. 
Land   office   records,    10-388,   396 
Mining  rules,  8-592 
Mortgage,  production  of  original 

record,  8-772 
Municipal      officers,      proceedings 

of,  8-828 
Necessitv  of  producing  best  evi- 
dence, 2-288,  290 
Of    certificate    of    public    officer, 

2-972 
Of  record  supporting  administra- 
tor's deed,  5-407 
Oral    evidence    admitted    without 

objection,  9-120n 
Petition   for  street  improvement, 

11-854 
Preliminary   proof,    of   existence, 
2-310 
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RECORDS,  cont'd. 

Best  and  secondary  e\adence,  cont  'd. 
Preliminary  proof,  cont  'd. 

Of    execution    of    original    re- 
corded instrument,  see  su- 
pra,  Certified  copies. 
Of  loss  or  destruction,  2-323 
Eecord    not    superior    to    instru- 
ment itself,  7-690 
Eeport  of  public  officer,  2-291?i 

Sworn  copy,  4-827;   5-394n 
Tax  levy  and   assessment,  12-281 
Board   of   health,   2-949 
Carriers,  in  action  for  loss,  2-900 
Ticket  agent,  record  of  sales,  5- 
277 
Certificate,   see   Certificates;    and 
supra,  Best  and  secondary  evi- 
dence. 
Of    return    (see    Return),    2-969, 
971 
Commitment,  5-284 
Committing  magistrate,  minutes  of, 

6-351 
Condemnation  proceedings,  jurisdic- 
tion must  appear,  5-163 
Conviction,  as  evidence  of   (see  in- 
fra,    Former     conviction;     In- 
famy), 5-284 
For  impeachment,  7-216 

Necessity   of  producing,   3-761, 
872 
Coroner's  inquest,  3-575,  579 
Corporation,  see  Books;    Corpora- 
tions;   and    s\ipra.    Best    and 
secondary  evidence. 
Acts    of    corporation    shown    by, 

3-650 
Competency  of,  3-655 
Declaration  of  homestead,  6-522 
Defective    record    of    private    writ- 
ings,   presumption    of    correct- 
ness of  original,  1-882 
Secondary    evidence,    as,    see    su- 
pra, Best  and  secondary  evi- 
dence. 
Docket  entries,  of  justice,  explana- 
tion of  abbreviations,  1-31 
Parol     evidence     explaining,     see 

Parol  Evidence. 
Standing   in   place   of   record,   3- 

155n 
To  show  former  conviction,  5-871 
When  no  extended  record,  5-877^, 
7-218 
Drainage  proceedings,  in  action  to 

recover  assessments,   14-60 
Druggist's   reports   of   liquor  sales, 
7-722,  733 
Best  evidence  of,  see  supra,  Best 
and  secondary  evidence. 


RECORDS,  cont'd. 

Election   returns   and   canvass    (see 

Elections),  5-46 
Enlistment  roll,  6-351 
Examination   of,  see  infra,  Inspec- 
tion.    See    also    Production   of 
Docuvients. 
Extracts  from,  10-392 

Necessity     of     producing     whole 
record,  see  infra,  Whole  rec- 
ord. 
Family    history     (see    infra.    Pedi- 
gree),  11-206 
Federal  government,   in   actions   on 
bonds,  2-554 
Production  of  before  state  courts, 

2-114 
Revenue  officers,  see  infra,  Inter- 
nal revenue  collector. 
Filing     of     document     for     record, 
8-672 
Articles    of     incorporation,     pre- 
sumption, 3-599?i 
Foreign,     certificate     of    custodian, 
10-808 
Certified   copies,   see  supra.  Best 

and  secondary  evidence. 
In  extradition  proceedings,  5-728, 

730 
Of  incorporation,   3-611 
Probate  court,  5-394,  14-493 
Sister  state,  how  proved,  4-828 
Statutes  not  applicable  to,  10-873 
Former  conviction   (see  supra,  Con- 
viction), 5-871 
Former  jeopardy,  5-875 
Former  "testimony,  see  Minutes. 
Grand  jury,  testimony  before,  6-26> 
Guardian,    appointment    of,    6-305, 
329 
Proceedings    authorizing    convey- 
ance by  guardian,  6-335 
Highways,     of     establishment     of, 

6-464 
Hospital,  see  Hospital  Records. 
Hotel  register,  see  Hotel  Register. 
Infamy,   to   show    (see  supra.   Con- 
viction), 3-206 
Inspection   of    (see  Inspection),  4- 
806 
Eight    to,    see    infra,    Privileged 
character  of. 
Lunacy     court 's     records      o  f 
estate  of  incompetent,  10- 
351 
Internal  revenue  collector,  see  Fro- 
duction    of    Documents;    State 
Secrets;  and   infi-a.   Privileged 
character  of. 
Certified    copy,    see    supra.    Best 
and  secondary  evidence. 


1003 


Eecords. 


INDEX. 


Records. 


RECORDS,  co7it'd. 

Internal  revenue  collector,  cont'd. 
Returns  by  liquor  seller,  7-733 
Judgment,  as  evidence  of  its  own 

rendition,  7-851 
Judicial,  execution  as  part  of,  7-867 
Files,    documents    found    in    are 
presumptively  exhibits,  l-86n 
Minutes,  see  Minutes. 
Opinion  of  trial  court,  see  Opin- 
ion. 
Order  of  court,  identification  by 

clerk,  7-690 
Presumption  in  favor  of,  see  in- 
fra, Presumptions. 
Probate  court,  in  support  of  con- 
veyance,   5-401 
Presumptions  where  incomplete 
or    lost     (see    infra,    Pre- 
sumptions), 14-489 
Showing  appointment  of  repre- 
sentative, 5-393 
Judicial  notice  of,  7-983 

Judicial  records  and  proceedings, 

7-999 
On  plea  in  abatement,  1-18 
Judicial  sales  and  conveyances,  see 
Title.    See  also  Judicial  Sales. 
Knowledge    of    contents     of,    pre- 
sumption (see  Knowledge),  6- 
6n,  7 
Land    oflSce    (see    Public    Lands; 
and  supra.  Best  and  secondary 
evidence),  10-387,  12-513 
To  show  character  of  public  land, 

12-518 
Translations  of,  Texas  land  office, 

10-433,  434 
Unofficial  blotters  in  land  office, 
10-418 
License,  to   show  issuance   or  non- 
issuance  of,  7-696,  769 
Malicious  prosecution,  in  action  for, 

8-418 
Marks  and  brands  a9  evidence   of 
ownership      (see     Marks     and 
Brands),  1-890 
Marriage,  see  Marriage;  and  infra. 

Registers. 
Matters  not  required  to  be  recorded, 

8-821 
Memoranda   endorsed   on,   necessity 
of  signature,  3-553/1 
Mexican  grant,  10-430 
Military,   13-384 
Mining  location,  notice  of,  8-597 

Certified  copy,  8-598 
Minutes,  see  Minutes. 
Mortgages,  entry  of  satisfaction  of, 
8-767 
Marginal  release  of,  8-769 


RECORDS,  cont'd. 
Mortgages,  cont'd. 

Necessity    of    proving    execution, 
8-795 
Municipal    corporations     (see    Mu- 
nicipal  Corporations),    8-819 
Naturalization,   as   evidence   of   cit- 
izenship, 3-153 
Necessity   of   producing   whole   rec- 
ord, see  infra.  Whole  record. 
Notary  public,  see  Notary  Public. 
To  identify  note  or  bill,  2-539 
To  prove  protest,  2-533 
Objections  to,  sufficiency,  9-87 

When  admissible  in  part,  9-128 
Of    false    or    perjured    testimony, 

9-758 
Of  official  capacity,   see  Officers. 
Parol    evidence,    see     Parol    Evi- 
dence. 
Patent  proceedings,  9-607 
Pedigree  (see  Pedigree),  9-745 

Of  animals,  9-748 
Physicians,    see    Physicians    and 
Surgeons;    and    supra,   Board 
of  Health;  Hospital. 
Poundkeeper,  1-891 
Presumptions,    see    Presumptions. 
See   also  Jurisdiction. 
Ancient  records,  l-879n,  881n 
From   lapse   of  time,  in  support 
of   (see  Lapse  of  Time),  9- 
904,  905 
Regularity  of,  9-952 
Seal,  see  infra.  Seal  on  original. 
Where  incomplete  or  lost,  14-489 
Private     (see    Documentary    Evi- 
dence ;    Written    Instru- 
ments), 14-710 
Books,    see    Books;    Books    of 

Account. 
Parol  evidence  affecting,  see  Pa- 
rol Evidence. 
Privilege  against  keeping,  14-657 
Privileged   character    of,   see   State 
Secrets;  and  supra.  Inspection 
of. 
Internal  revenue  collector,  10-346 
Lunacy  court,  showing  condition 
of  incompetent's   estate,   10- 
351 
Production    or    inspection    of    as 
violation  of  privilege  against 
self-incrimination,    see    Wit- 
nesses. 
Public  officers,  accounts,  9-214,  215 
Conclusiveness  on  sureties,  1-589 
Presumption  as  to  regularity  of, 
9-952 
Recognizance,      of      forfeiture     or 
breach  of,  11-647 


1004 


Records. 


INDEX. 


References. 


EECORDS,  cont'd. 
Kecognizance,  cont  'd. 

In  actions  on,  10-680 
Default  of  principal,  10-680 
Recorder's  entries,  in  aid  of  certif- 
icate of  acknowledgment,  1-197 
Refreshing  memory  by,  11-105 
Registers,  see  Registers. 

Of    bi  r  t  h  s,     marriages     and 

deaths,   9-745 
As     evidence     of     legitimacy, 
8-176 
Registration    lists    and    poll    books, 

7-690 
Return  on  process  as  part  of  judi- 
cial record,  7-732 
Revenue  oflSeers    (see  supra,  Inter- 
nal   revenue    collector;     Privi- 
leged character  of),  5-845 
Scaler  of  timber,  official,  12-510 
School  districts,  8-832/1 
Seal  on  original,  presumption    (see 
supra,  Certified  copies),  11-656 
Service  of  process,  see  Service. 
Sheriff's  sales,  as  book  of  account, 

2-626rt 
Spanish  grants,  10-425 
Special   assessment   proceedings,  in 

action  by  contractor,   11-888 
Stub  books,  of  tax  sale  certificates, 

12-339 
Surveys,     see     Boundaries;     Dia- 
grams.     See    also    Maps    and 
Plats;  Surveys. 
Swamp  lands,  lists  of,  10-407 
Taxation   see    (see   Taxation),  12- 
278,  337 
Books   of  redemption   from  sale, 

12-366 
Tax  collector,  as  evidence  of  pay- 
ment   of    taxes     (see    Pay- 
ment), 5-83 
Tax  lists,  12-379 

Tax  officers,  in  action  on  tax  col- 
lector's bond,  12-385 
Ticket  agent,  see  supra,  Carriers. 
Treasurer,    showing    tax    collector 'a 

account,  12-388 
Unauthorized,  6-464?i 

Certified  copy  of,  see  supra.  Best 

and  secondary  evidence. 
Plat  referred  to  in  deed,  2-708 
Register  of  swamp  lands,  10-407 
Variance,  13-700 

Voluminous  ,  result  of  examination 
of,  see  Best  and  Secondary 
Evidence.  See  also  Volumi- 
nous Papers. 
Whole  record,  necessity  of  produc- 
ing, 4-835 
Action  on  judgment,  7-865 


RECORDS,  cont'd. 
Whole  record,  cont'd. 

Appointment    of    receiver,    10- 

660 
Extracts  from,  10-392 
Foreign  court,  10-793n 
In  certified  copy,  10-785 
Proceedings   establishing   high- 
way, 6-465 
To  show  former  jeopardy,  5-876 
RECOUPMENT,    see    Set-Off    and 
Counter-Claim. 
In  action   for  price  of  goods  sold, 
11-609 
RECRIMINATION,  see  Divorce. 
In  criminal  conversation,  8-792 
R  E-C  R  O  S  S-EXAMINATION     (see 

Witnesses),  3-913;  14-631 
REDEMPTION,  see  Mortgages. 

From  taxation,  12-364 
RE-DIRECT     EXAMINATION,     see 
Examination     of     Witnesses  ; 
Witnesses. 
Character  witness,  details  of  specific 
misconduct     shown     on     cross- 
examination,  6-658 
Cumulative  evidence,  right  to  intro- 
duce, 3-934 
RE-EXAMINATION,   see   Examina- 
tion of  Witnesses;  Witnesses. 
Of  deponent,  4-487 
REFEREE,  see  References. 

Competency  as  witnesses,  3-216n 
REFEREE  IN  BANKRUPTCY,  see 

Bankruptcy. 
REFERENCES  —  Consult  analysis  of 
this    article,    11-1.      See    Bank- 
ruptcy. 
Attendance  of  witnesses,  2-121 
Depositions   already  taken,  use   of, 

4-496 
Exceptions  to  report,  depositions  for 
use  on  hearing  of,  when  taken, 
4-330 
For  accounting,  1-132 
In  admiralty,  1-282 
Interrogatories,  settling  of,  account- 
ing before  master,  l-141?i 
Objections  on,  9-135 
When  made,  1-147 
Of  contempt  proceedings,  3-450 
Opinion  evidence  invading  province 

of  referee,  5-665 
Power    of    referee    to    punish    con- 
tempt, 3-478 
Report  based  on  expert  testimony, 

5-639 
Review  of  referee's  findings,  11-90 
View  by  referee,  13-993 
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REFORMATION     OF     I  N  S  T  R  U  - 
MENTS  —  Consult    analysis    of 
this  article,   11-36 
Number  of  witnesses  required  for, 

14-107n 
Parol  evidence,   9-370 
REFRESHING  MEMORY  —  Consult 
analysis  of  this  article,  11-92 
Annexing     papers     to     deposition, 

4-436 
As  to  foreign  law,  5-827n 
As  to  former  testimony,  5-954,  958 
As  to  value,  by  trade  journals,  13- 

564 
Blank  form  of  lost  writing,  10-852 
Book  of  accounts,  2-664 
By    court    for    purpose    of    taking 
judicial    notice,    see    Judicial 
Notice. 
By  hearsay,  6-451 

Compelling  production  or  examina- 
tion of  books,  4-421n 
Cross-examination     as     to     writing 

used  for  purpose  of,  3-910 
Entries  in  regular  course  of  busi- 
ness, 5-266 
Handwriting   witness,    reference   to 
genuine  writings,   6-383 
On  cross-examination,  6-414 
Impeaching   witness,   as   to   variant 

statements,  7-137,  138 
Inventory  of  stock  of  goods,  7-564 
Leading  questions,  4-668;   8-154 
Memoranda,  as   to   experiments  by 
witness,  9-614 
Use  as  independent  evidence,  14- 
724 
Mortality  tables,  8-635 
Notes  of  former  testimony,  5-321 
Power  to  compel  witness  to  refresh 
memory,  3-495;    14-574 
Compelling  production  or  exami- 
nation of  books,  4-421n 
Proofs  of  loss,  use  by  insured,  7-574 
Eecord  of  testimony  before  grand 

jury,  6-264 
Sudden    and    unexplained,    weight, 

14-197 
Timber  scale,  12-511 
REFUSAL     TO     PRODUCE     EVI- 
DENCE,   see    Contempt;     Pre- 
sumptions ;  Spoliation.   See  also 
Suppression,    Non-Production    or 
Destruction  of  Evidence. 
REFUSAL  TO  TESTIFY,  see  Con- 
tempt;    Witnesses.      See    also 
Suppression,    Non-Production    or 
Destruction  of  Evidence. 
As    to    privileged    communications, 
see     Privileged     Communica- 
tions. 


REFUSAL  TO  TESTIFY,  cont'd. 
As    to    self-incriminating    matters, 

see  Witnesses. 
Inference  from,  see  Presumptions. 
Striking    out    testimony,    in    patent 

proceedings,   9-605 
Suppression  of  deposition  for,  4-422 
REGISTERS,  see  Books;   Books  op 
Account;  Records. 
Of    births,    marriages    and    deaths, 
9-745 
As  evidence  of  legitimacy,  8-176 
Of  deeds,  see  Abstracts  of  Title; 

Records. 
Of  hotel,  see  Hotel  Register. 
Of    loans    and    notes,    as    book    of 

account,  2-604n 
Of  marriage,  see   Marriage;    Rec- 
ords;  and  supra,  Of  births. 
Of  notary  public,  see  Notary  Public. 
Of  pedigree  of  animals,  9-748 
Of  ship,  see  Ships  and  Shipping. 
Of  street  car  fares,  2-296n 
REGISTRATION,  see  Certificates; 
Delivery  ;     Records  ;     Written 
Instruments.      See   also    Re- 
cording. 
Of  marks  and  brands    (see  Marks 

and  Brands),  1-890 
Of  title  of  copyrighted  publication, 

3-551 
Of  voters,  5-79 

As  evidence  of  abandonment   of 
homestead,  6-545 
REGISTRY    OF    VESSEL,    see    Ad- 
miralty; Ships  and  Shipping. 
As    evidence    of    ownership,    1-302 
REGULAR      COURSE     OF      BUSI- 
NESS, entries  in,  see  Entries  in 
Regular  Course  of  Business. 
Presumptions    or    inferences    from, 
see  Customs  and  Usages  ; 
Presumptions. 
RELATIONSHIP,  see  Descent  and 
Distribution;     Incest;     Legiti- 
macy; Parent  and  Child;  Pedi- 
gree ;  Undue  Influence.     See 
also  Confidential  Relations. 
As   affecting   competency   of   inter- 
preter, see  Interpreter. 
As  disqualification  of  juror,  2-401 
Effect     on     credibility     of     witness 
(see  Bias;  Credibility),  2-407, 
411;  3-772 
Effect    on   proof    of   contracts,    see 

Contracts. 
Gratuitous    services,    presumption, 

5-428;   8-504;   9-289 
Identity  of  name,  presumption,  4- 
576 
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RELATIONSHIP,  cont'd. 

Incest,    proof    on    prosecution    for, 
7-258 
Reputation,   7-258 
Parties  to  alleged  fraudulent  con- 
veyance, 6-143 
Presumption,  6-92,  126 
Parties    to     mortgage,     as     over- 
coming presumption    of    pay- 
ment,  8-759 
Paternity,  see  Paternity. 
Profert  of  person  to  show,  4-282 
Relatives   of   plaintiff,   entitled   to 

witness  fees,  14-545 
Services    by    relatives,    see    supra. 
Gratuitous  services. 
RELEASE  —  Consult  analysis  of  this 
article,  11-159.    See  Compromise 
AND    Settlement;     Parol    Evi- 
dence.     See     also     Composition 
With   Creditors. 
By    extension    of    time,   burden    of 

proof,  2-810/1 
By   guardian   of    claim    of    ward, 
presumption  as  to  validity,  6- 
308 
Chattel  mortgage,  8-688 
Dower,   4-878 
Fraud  in  procuring,  undue  haste,  6- 

31n 
Marriage  contract,  2-745 
Mortgage,   8-755 
Necessity  of  pleading,  13-796 
Of   guardian  by  ward,   6-318,  337 
Of  interest,   effect  on  competency 
and  credibility  of  witness,  9- 
512;   12-780 
Parol  evidence  varying,  1-314;  4- 
201 
Collateral   agreement   to   employ, 
3-37471 
Power  of  party  after  suit  brought, 

12-57 
Proof   under  general   issue,   13-774 
Surety,  necessity  of  pleading,  13- 

797 
Under  seal,  presumption  as  to  con- 
sideration, 3-370 
RELEVANCY  —  Consult  analysis  of 
this  article,  11-172.    See  Charac- 
ter; Circumstantial  Evidence; 
Competency;   Similar  Transac- 
tions.   See  also  Irrelevancy. 
Admissions,   1-603 
Burden  of  showing,  3-113 
Circumstantial   evidence,   3-109 
Of   fraud,   6-22 

Rules    same    in    civil    and   crim- 
inal  cases,   3-118 
Collateral  issues,  7-85 


RELEVANCY,  cont'd. 

Collateral  issues,  cont'd. 

Details,  previous   difficulties  be- 
tween   parties    to    homicide, 
6-630,   780 
Previous   occurrences   showing 

malice,  6-626;  8-374 
Specific  misconduct  shown  by 
cross-examination  of  char- 
acter  witness,   6-658 
Nuisance,   effect  on  others,  9-14 
Opinions     of     handwriting     ex- 
perts, 6-390 
Other    accidents    or   injuries,    8- 

927,  930 
Other     similar     occurrences,     see 

Similar  Transactions. 
Particular  acts  of  misconduct  to 

impeach    witness,    7-175 
Written  instruments,  referred  to 
by   others    already    in     evi- 
dence,  14-700 
Condition  at  other  times,  see   Con- 
dition. 
Cross-examination,  irrelevant  mat- 
ters, affecting  credibility,  3- 
849 
Volunteer   statements   and  ir- 
responsive  answers,   3-840 
Custom    or    habit,    as    evidence    of 
conduct  or  condition  on  partic- 
ular    occasion,     see     Customs 
and  Usages;  Negligence.   See 
also  Habit. 
Depositions,     evidence     contained 

in,  4-525 
Details,  see  supra.  Collateral  issues. 
Discovery,  of  facts  inquired  into, 
4-703 
Of  facts  set  up  in  answer,  4-^8 
Distinguished,    from    competency, 
3-167 
From  materiality,  8-549 
From  sufficiency,   14-98 
Impeaching   evidence,  inconsistent 

statements,  7-75,  78 
Memory,  reason  for  good,  irrelevant 

matters  to  show,  14-190/1 
Offer  to  show,  9-170 
Privilege,  claim  of  by  witness,  ir- 
relevancy  as  basis  of,   14-637 
Promise  to  connect,  1-331 
Questions,    necessity    of    showing, 

4-673;   9-170 
Rebuttal   of   irrelevant   testimony, 
by     proving     witness'     incon- 
sistent statements,  7-80 
Called   out   by   adversary,   3-186 
Cross-examination  as  to,  3-187, 
821 
Remoteness,    accused's    possession 
of   deceased's   property,  6-694 
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RELEVANCY,  cont'd. 
Kemoteness,  cont'd. 

Admissions  of  intent,  7-619 
Character  of  evidence,  7-159 
Declarations     showing    mental 

state,  13-27i,  278 
Evidence  of  motive,  6-713,  714 
Previous   ill-treatment,    6-718 
Previous    occurrences    to    show 

malice,  6-628,   631 
Similar    transactions,    7-639 
Threats  by  accused,  6-712 

By  deceased  in  homicide  case, 

6-797 
To  show  malice  and  intent,  6- 
646;    8-369 
Res  gestae  declarations,  11-320 
Similar   conditions,    see   Similarity 

of   Conditions. 
Strength  or  value  not  test  of,  3- 

113,  115 
Subsequent    existence    of    fact    as 
evidence    of    its     prior     exist- 
ence, 9-542 
Subsequent  precautions  and  repairs, 
see  Negligence..   See  also 
Subsequent    Precautions     and 
Eepairs. 
Written     instruments     merely     il- 
lustrative   of    others    already 
in  evidence,   14-698 
EELIANCE,    see    Direct    Evidence; 
False  Pretenses;  Fraud;  Men- 
tal AND  Physical  States.     See 
also  Mistalce. 
EELIGIOX,  see  Beligious  Belief. 
EELIGIOUS   BELIEF,    as   affecting 
competency  to  testify,  see  Athe- 
ist; Witnesses. 
As  affecting  credibility,  2-67 
As  affecting  kind  of  oath  admin- 
istered, 14-605 
As  evidence  of  insanity,  7-451 

Of  testamentary  capacity,  14-341 
As    showing   bias    of    juror,    2-397, 

399 
Cross-examination  as  to    (see  Wit- 
nesses), 3-859;   14-632 
Disclosure  on  voir  dire,  13-1005 
Dying  declarant,  2-68;  4-935 

■^Effect   on   credibility,  4-1014 
Insured,   to   show   suicide,   7-560 
Judicial  notice,  as  to  (see  Judicial 
Notice),  7-917 
Of  meaning  of  words  describing 
ceremonies  of  church,  7-923;i 
Undue  influence  by  appeal  to,  13- 

198,  208,  312,  316,  347 
Witness,  privilege  from  disclosing, 
14-632 


RELINQUISHMENT,   see   Abandon- 
ment;  Public  Lands. 
REM,  see  Judgments. 

Proceedings   in,   former   testimony 
m,  5-925 
In    admiralty    courts,    1-227;    3- 

281 
Probate  of  will,  3-279 
REMITTITUR,    as    evidence,    1-942 
REMOTENESS,  see  Relevancy. 
Of    circumstances    showing   undue 
influence,  13-221 
REMOVAL,  as  evidence  of  abandon- 
ment,   1-6 
REMOVAL    OF    CAUSES  — Conswi* 
analysis    of    this    article,    11-215. 
See  Venue. 
Depositions,  effect  on  taking,  4-331 

Effect  on  use  of,  4-334,  495 
From   state   to   federal   courts,   ef- 
fect on  order  for  examination 
of   parties  before   trial,   3-487 
RENEWAL,  see  Extension. 
RENT,   see  Landlord  and  Tenant; 

Parol  Evidence. 
RENTAL  VALUE,  see  Value. 
RENTS   AND   PROFITS,    of    mort- 
gaged property,  8-749 
RENUNCIATION,    of    devise,   4-581 
Necessity   of   deed,    14-482 
Of  executorship,  5-397 
REOPENING    CASE,    see   Order   of 
Proof. 
Arbitration   proceedings,    1-957 
By  referee,   11-23 
EEPAIRS,  see  Landlord  and  Tenant. 
Cost   of,   as    damages,    2-204;    4-31 

How  shown,  2-204 
Opinion,   as  to  necessity,  4-31 
As  to  state  of,  see  Expert  and 
Opinion  Evidence. 
Subsequent,  see  Subsequent  Precau- 
tions and  Eepairs. 
REPENTANCE,  as  defense  to  crime, 

accessory,    1-80 
REPETITION,     of     statements     by 
witness,   as    adding   weight,    14- 
149 

On    redirect    examination,    14- 
627 
REPLEVIN  —  Consult     analysis     of 
this   article,   11-220 
Damages,  burden  of  proof,  4-7n 
For  breach  of  bond,  attorney's 
fees,   4-30  ?i 
General    denial,     evidence     under, 

13-785 
General  issue,  evidence  under,  13- 
771 
REPLICATION,   admission   by  fail- 
ure to  file  in  equity,  1-459 


1008 


Beplication. 


INDEX. 


Eeputatiou. 


REPLICATION,  cont'd. 

In  admiralty,  1-248 
REPLICATION    DE    INJURIA,    1- 

1000 
REPORTER,  see  Former  Testimony. 

See  also  Stenogra'plier. 
REPORTER'S  NOTES,  see  Minutes; 

Stenographer. 
REPORTS,    see    Mercantile    Agency; 
Beptitation;  Beturn;  Eumors. 
Agent's,     as     entries     in     regular 
course,   5-261    . 
Of   carrier,   in   actions   for   loss, 

2-900 
Of  corporation,  as  aclmissigns,  1- 

556 
Privileged   character,    10-356 
Servant  to  master,  10-570 
Appraiser,   see   Appraisement;   Ap- 
praisers. 
Land      benefited      by      drainage 
ditch,   14-60 
As     evidence     of     knowledge,     see 
Knowledge.     See  also  Notice; 
Beputation. 
Asylum    officers,    as     evidence     of 
testamentary   capacity,   14-401 
Auditors   and   comptrollers,   12-389 
Best    evidence    of,    10-812,   816 
Census,  see  Census. 
Commissioners,  fixing  special  assess- 
ment, see  Special  Assessment. 
In  eminent  domain  proceedings, 
5-247 
Decisions    of   court    (see    Opinion), 
10-825 
Judicial  notice  of,  in  determin- 
ing    value      of      attorney's 
services    shown    therein,    7- 
887 
Of  foreign  states,  5-830,  831 
Druggist,  of  liquor  sales,  see  Rec- 
ords. 
Indictment  based  on,  4-256 
Privilege  against  making  or  dis- 
closing,  14-657 
Judicial  notice  of,   7-985}i 

Court   decisions,   in   determining 
value  of  attorney's  services 
shown  therein,   7-887 
Mercantile  agency,  to  show  fraud, 

6-40 
Military  officers,  13-384 
Official  inspectors,  to  show  cause, 

2-949 
Of  surveys,   2-705 
Parol  evidence  affecting,  see  infra, 

Public  officers. 
Physician,    as     public     record     of 
births  and  deaths,  10-733 


REPORTS,  cont'd. 
Physician,  cont'd. 

Examining  physician  to  insurer, 
privileged   character,   10-358 
Privilege    of,    see    supra,    Agents; 
Druggist;   Physician;   and   in- 
fra.  Public  officers. 
Public    officers,    10-742 

Against   sureties,  9-213;    10-60 
Defaulting     officer,     competency 

against   surety,   2-576 
Parol    evidence    affecting,    1-315 
Privileged   character   of,    10-344 
Referee,  see  References. 

Conclusiveness,   11-26 
Servant    to    master,    see    supra, 

Agent 's. 
Surveyor-general,    as    to    validity 

of  grant,  10-426 
Viewers  of  highway,  6-464 
REPRESENTATIONS,    see    False 
Pretenses;     Fraud.      See     also 
Mistake;  Warranties. 
Belief    in     or    reliance    upon,    see 
Fraud;    Mental    and    Physi- 
cal States. 
Direct  testimony,  see  Direct  Evi- 
dence. 
REPRESENTATIVES,     see     Execu- 
tors    and     Administrators  ; 
Guardian    and    Ward;    Master 
and    Servant;     Principal    and 
Agent;  Transactions  With  De- 
ceased Persons.    See  also  Legis- 
lative Bodies. 
Admissions  by,  1-538 
Competency    of    witnesses    against, 
see    Transactions    With    De- 
ceased Persons. 
Party  suing  as,  not  entitled  to  wit- 
ness fees,  14-545 
REPUBLICATION,      wills      (see 

Wills),  14-461 
REPUTATION,  see  Character;  Dis- 
orderly  House;    Pedigree.    See 
also    Character    and   Beputation; 
Financial    Condition   and   Stand- 
ing;  Bum  or. 
Adverse    possession,     to     establish 
claim  of,  1-683 
To    prove    notoriety    of    adverse 
claim,  1-661 
Agency  shown  by,  10-27 
Ancient  facts,  as  evidence  of,  11- 

203 
Animals,    8-947 

For  viciousness,  1-898 
Pedigree  of,  see  infra,  Pedigree. 
As  basis  of  testimony  as  tu  age, 
1-733 
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EEPUTATION,  cont'd. 

As  direct  evidence,  crime  consisting 
of  common  or  notorious  prac- 
tice, 3-10?i,  12n 
As  source  of  knowledge,  see  infra, 
Knowledge. 
Of  declarant,  4-82 
As  to  home,  to  show  abandonment 

of  another,  G-542 
As  usurer,   13-400 
Award  by  arbitrator,  proof  by,   1- 

964?i 
Belief   in   and   reliance   upon   fact 

reputed,  shown  by,  9-531 
Boundaries,  as  to,  1-683;   2-722 
Evidence  of  intent  of  parties  to 
conveyance,  2-730 
Capacity   of   crew   and   officers   of 

vessel,  shown  by,  7-529 
Competency  as  expert,  shown  by, 

5-533 
Confrontation    of     witnesses     who 

testify   to,   14-578 
Consignee  of  liquor,  to   show  car- 
rier's    knowledge     of     illegal 
purpose,  7-738 
Corporate    existence,    as    evidence 
of,    in    criminal    prosecutions, 
3-604 
Death,  as  evidence  of,  4-50 
In  will  cases,  14-244?^ 
Sufficiency  to  warrant  use   of 
former    testimony,    5-937 
Dedication,  as  evidence  of,  4-112n. 
Disorderly    house,    to    show    (see 

Disorderly  House),  4-725 
Domicil,  as  evidence  of,  4-857 
Financial    condition,    see    Financial 
Condition   and   Standing;    and 
infra,  Wealth. 
Fornication,  to  show,  5-969 
Habit,  as  evidence  of,  7-744 
Knowledge  of  shown  by,  see  in- 
fra, Knowledge. 
Heirship,     family     reputation,     see 

Pedigree. 
Highway,  shown  by,  6-472 
Historical  facts,  as  evidence  of,  2- 

58471 
Householder,  as  to  status  as,  6-559 
How  shown,  see  Character. 

Declarations     of     persons     with 

knowledge,  2-725 
Marriage      contract,     acts      and 
statements  of  parties '  asso- 
ciates, 2-740 
Injured  person,  on  question  of  con- 
tributory    negligence,     8-943; 
10-485 
Insanity,  as  evidence  of,  7-477 


EEPUTATION,  cont'd. 

Insolvency,  see  infra,  Knowledge  j 

Solvency. 
Intent,  as  evidence  of,  7-606 
Judicial    record,    as    to    existence 

and   loss   of,   10-851 
Knowledge    shown    by    (see    infra, 
Notice),  1-683W,  898n;  8-20 
By  liquor  seller  of  buyer's  age, 

7-750 
Carrier's    knowledge,    see    supra, 

Consignee  of  liquor. 
Of  habits,  7-744 

Notorious   habit,   8-547 
Of   intemperance,  7-699 
Of  insolvency    (see   infra,  Solv- 
ency),  2-51;   6-49n;    7-489 
Of    lessor's    knowledge    of    nuis- 
ance on  leased  premises,  7- 
721 
Of    servant's    incompetency,    8- 

535 
Public  notoriety  as  evidence  of, 
1-253;      2-51;      8-547,      946; 
9-566;    13-1024. 
Legitimacy,   as   to,   8-175,   176 
Marriage,  as  evidence  of,  see  Mar- 
riage, and  supra,  How  shown. 
Mental     and    physical    states,     see 
Mental  and  Physical  States  ; 
and  supra.  Knowledge. 
Keputation,  as  to,  8-852 
Municipal  incorporation  shown  ^y, 

8-804 
Name,  as  evidence  of,  11-205 
Negative  evidence  as  to,  9-866 
Negligence,  bearing  on,  see  supra, 

Injured   person. 
Notice  shown  by  (see  supra.  Knowl- 
edge), 1-68371 
Actual   notice   of   dissolution   of 

partnership,   9-565 
Neighborhood   report,    13-905 
Notoriety,   see   supra,   Knowledge. 
Nuisance,  of  alleged,  9-21 

Of  place  as,  7-742 
Occupancy  shown  by,  7-719,  751 
Of    appointment    as    representative 

of  estate,  5-39471 
Officer,  as  to  being,  9-191 
Partition,   as  evidence  of,  9-526 
Partnership,   shown   by,   9-547 
Notice  of,  see  supra,  Notice. 
To   prove   one    a   dormant   part- 
ner, 9-549 
Party  affiliation,  reputation  as  to, 
as     evidence     of     how     voter 
voted,   5-73 
Pedigree,  see  Pedigree. 

Of    animals,    shown    by,    9-748; 
13-523 
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EEPUTATION,  cont  'd. 

Physician,  as  evidence  of  skill  of, 
9-838 
Medical   school,   9-839 
Place,  see  supra,  Nuisance. 

As  to  illegal  sale   of  liquors,   7- 
742 
Eace   and  status,   as  evidence   of, 

11-205 
Kelationship    shown    by,    see    Pedi- 
gree;   and    supra,    Legitimacy. 
On  prosecution  for  incest,  7-258 
Residence  of  voter,  5-81 
Rumor  as  evidence  of,  see  Bumor. 
Sale,  to  rebut  inference  of  fraud 
from    vendor 's    possession,    6- 
126 
Solvency  (see  supra,  Knowledge), 
7-487 
Of  parties  to  alleged  loan,  5-423 
When    collaterally    in    question, 
7-489 
Stocks,  value  of  shown  by,  13-528 
Testator,   as   to   his   sanity,   14-358 
Tradition,  see   Tradition. 
•  Truth    of    defamatory    charge,    as 

evidence  of,  8-229rt 
Wealth,     see     Financial     Condition 
and  Standing. 
Of  deceased  as  motive  for  homi- 
cide, 6-724 
Of   parties    to   libel   or   slander, 
8-261 
RESCISSION  —  ConswZi    analysis    of 
this   article,    11-258.     See    Aban- 
donment;  Cancellation  of  In- 
struments;   Vendor   and    Pur- 
chaser. 
Accord   and   satisfaction,   1-127 
Contracts,  for  insanity,  burden  of 
proof,  7-458 
Of  insurance,  see  Insurance. 
Of  sale,   11-616 
Of  land  (see  Vendor  and  Pur- 
chaser), 13-855 
Deeds,  for  insanity  of  grantor,  7- 

458 
Fraud,  in  sale,  11-609,  621 
Fraudulent  conveyance,  see  Fraud- 
ulent Conveyances. 
Mistake,  for,  see  Mistal-e. 
Mortgage,  proof  of  execution  and 

delivery,  8-725 
Parol  evidence  of,  9-359,  370 

To  warrant,  see  Parol  Evidence. 
Waiver  of  right,  acts  showing,  6- 
79 
RESCUE  —  Consult   analysis   of   this 
article,  11-272.   See  Escape. 


RESEMBLANCE,     see     Bastardy; 
Rape.    See  also  Paternity. 
Profert  of  person,  4-273 
RESERVATION,  see  Deeds;  Vendor 
and  Purchaser. 
Of  public  land,  10-400 
Of  right  to  remove  fixtures,  5-766 
Parol  evidence  of,  see  Parol  Evi- 
dence. 
RES  GUST AE  — Consult  analysis  of 
this  article,   11-280 
Abortion,   1-63 
Acts    of    third    person,    as   part    of 

homicide,  6-613,  613/1 
Admissions,    by    agent    or    servant 
(see  Admissions;  and  infra, 
Declarations),  1-541 
To  prove  authority,   l-547n 
By  guardian,   1-569 
By  principal  against  surety,  10- 

57 
By   trustee,   1-567 
Application    of    term   to    scope    of 

cross-examination,    3-832 
Assault   and   battery,   in   civil   ac- 
tion for,  1-997 
In    criminal    assault,    1-1007 
Carriers,    ejection    of    passengers, 
12-152 
In   actions  by  passenger,  2-930 
Complaints,  see  Complaints. 
Of  rape,   10-589 
Of  robbery,   11-467 
Contract,  3-513,  520 
Crime,   of,   see  supra.  Complaints; 
infra.      Declarations;      Homi- 
cide;  Other  crimes;   Robbery. 
Declarations,       abortion,       woman 
operated  on,  1-64 
Accompanying  act,  see  Declara- 
tions;  Mental  and  Physi- 
cal States. 
Assignment,  2-49 
Birth  of  child,  by  mother,   7- 

255 
Departure,  5-318 
Entry  on  possession  of  realty, 

5-780 
Execution  of  deed,  l-515n 

Of  will,  see  infra,  Wills. 
Identification  of  accused,  11- 

299?i 
Larceny,   8-132 
Purchase,   7-736 
Recording,  4-261ji 
Separation  of  or  desertion  by 

spouses,  4-765/1 
Street-car  accident,   12-147 
Agent,    see    supra,    Admissions; 
and  infra,  Servant. 
As  to  authority,   10-18 
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KES  GESTAE,  cont'd. 
Declarations,  cont'd. 
Agent,  cont'd. 

As  to  ofleer  of  bribe,  2-764 
Of  carrier,  2-898 
Eailroad  employe,   see  Railroads. 
Assaulted     person      (see     supra. 

Complaints;  and  infra,  Hom- 
icide),   l-384?i 
Assignor,  l-534?i 
Brakeman,  to  injured  passenger, 

2-938?!, 
Corporate   officers   or   agents,   3- 

643 
Domieil,  as  to,  4-861 
Donor,  of  gift,  6-211 
Explanatory     of      act     affecting 

title,  l-524n 
Grantee  in  possession,  4-213 
Grantor,    in    alleged    fraudulent 

conveyance,  1-522 
In  deed,  4-171,  212 
During  execution  of,  l-515n 
Guaranty,   of   parties   to,   6-298 
Homicide,  as  part  of,  6-613 
Injured  person,  7-376 
Insured,    against   beneficiary,   7- 

535 
Intent     (see     Intent;     Mental 

AND    Physical   States),    7- 

612 
As  to  residence,  9-685 
Of   third   person,   7-622 
Larceny,  prosecuting  witness,  8- 

89 
Length  of  time  separating  from 

main  act,  6-614 
Marriage  of   parties  cohabiting, 

to  show,   8-475 
Mental    and    physical    state    (see 

Mental    and    Physical 

States),  8-573 
Mining     claimant     during     per- 
formance      of       assessment 

work,  8-599 
Narrative,  7-378 
Poisoned  person,  see  Poison  and 

Poisoning. 
Premeditation  or  design,  7-377 
Public  officers,  1-550 
Self-serving  statements  as,  1-389 
Accused,    3-334;    9-767 
Deceased  owner,  4-102 
Servant  against  master    (see  su- 
pra, Agent),   8-544 
Subsequent,   7-377 
Surveys,  forming  part  of,  2-723 
Third  persons   (see  Mental  and 

Physical    States),    6-621; 

9-765 


RES   GESTAE,   cont'd. 
Railroad  employe,  cont'd. 
Third  persons,  cont  'd. 

Accompanying   recognition   of 

accused,   11-299/1 
As   to   cause   of   their   action, 
9-20;    11-391 
Title,  12-599 

Vendor  of  chattel,  l-528n 
Verbal   acts,   7-612 
Voter,  as  to  qualifications,  5-110 
Weight,  14-150 
While    suffering   from   nuisance, 

9-20 
Wills,    concerning,     14-256,    328, 
430,  432/1,  449n 
Duress,  4-907 
Entries  in  regular  course,  2-673 

As  basis  for  admission  of,  5-257 
Execution  of  deed,  grantor's  decla- 
rations during,  l-515?i 
Flight   of   accused   as  part   of,   3- 

140 
Homicide,  6-610 

To     which     dying     declaration 
must  relate,  4-1000 
Letter  as  part  of,   14-714 
Libel  or  slander,  8-264 
Loan,   8-621 

Memorandum  as  part  of,  14-730 
Official     stenographer 's     notes     of 

former   testimony,   5-952 
Other  crimes    (see  Similar  Trans-. 

actions),  6-680;   7-754 
Payment,   9-728 
Perjury,   9-765 
Physical   objects   forming  part   of 

transaction,  4-276 
Robbery,   11-466 
Self-serving   statements,   see   supra. 

Declarations. 
Similar  transactions  as  part  of  (see 
Similar     Transactions),     11- 
795 
Wills,   execution   of,    14-248?i,   256, 
304,  350 
Instructions      of      testator       to 
draftsman,   13-28 
Written      instruments      admissible 
as,   14-696 
RESIDENCE,    see    Domicil;    Home- 
steads  and   Exemptions;    Pau- 
pers. 
As  essential  element  of  possession, 
in   forcible   entry   and   detain- 
er, 5-778 
As     evidence     of     citizenship     (see 
Citizens  and  Aliens),  3-157; 
11-216 
As   qualification   of  voters,  5-80 
Census  as  evidence  of,  6-545n 
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EESIDENCE,  cont'd. 

Certificate  of  land  office,  10-419 
Directory,  as   evidence   of,  see  Di- 
rectories; and  infra,  Non-resi- 
dence. 
Direct  testimony  as  to,  see  Direct 
Evidence.      See     also     Conclu- 
sions. 
How  shown,  9-682 
Necessity    of    to    adverse    posses- 
sion, 1-650 
Non-residence,   as   bar   to'  running 
of    statute    of    limitations,    8- 
326 
Directory    as    evidence,    5-861 
Of  deponent,  4-516 
Presumption  as  to  continuance  (see 

Presumptions),  9-914 
Eeputation  as  to,  5-81 
Taxpayer,  12-311 

Testator,  burden   of  proof,   14-244 
Venue,  based  upon,  13-930 

Change  of,  for,  13-942 
Witness,  as  affecting  right  to  fees, 
14-539 
RES   INTER   ALIOS,   see   Judg- 
ments;   Similar   Transactions. 
Relevancy  of,  11-200 
RES    IPSA    LOQUITUR,    see    Car- 
riers,   Negligence  ;    Railroads  ; 
Street  Railroads. 
Meaning    of,    8-872 
Negligence,   adjoining    land    own- 
ers,  1-209 
Construction  of  embankment,  14- 

39?i 
Obstruction  of  navigation,  14-29n. 
Of    master    not    presumed    from 

injury  to  servant,  8-542 
Presumption    of    from    act    (see 
Negligence),  8-871 
RESISTING   ARREST,   see   Ob- 
structing Justice. 
Bad    character    to    show    probable 

cause  for  arrest,  3-13 
Homicide   during,  6-731 
RES    JUDICATA,    see    Conclusive 

Evidence;  Judgments. 
RESOLUTION,     see     Corporations; 

Parol  Evidence. 
RESOLUTIONS       OF       LEGISLA- 
TURE, judicial  notice  of,  7-993 
RESPONDENTIA,    see    Admiralty; 

Ships  and  Shipping. 
RESPONSIVENESS,    see    Answers. 
Answer  in  equity,  1-920 
To  bill  of  discovery,  4-715 
RESTAURANT,  see  Bailments. 
Custom   of   as   to   waiter's   receiv- 
ing guest's   property,   2-186 


RESTORATION,  of  lost  or  destroy- 
ed record,  10-856 
RESTRAINT,  see  Duress. 
RESTRAINT  OF  T'RAD'E  —  Consult 

analysis  of  this  article,  11-439 
RETRACTION,      of      contemptuous 
language,  3-446 
Refusal  to  retract,  3-457 
Of   libel   or   slander,   8-299 
RETROACTIVE,  see  Statutes. 
RETURN,  see  Elections. 

Affidavit    of    service    of    notice    to 

tenant,  8-75n 
Amendment  of,  4-483 
Appraisers,      fixing      amount      of 
widow's   allowance,   5-399 
Competency   in   action   on   ex- 
ecutor 's    bond,    5-456 
As  e%'idence  of  service,  see  Certifi- 
cates; Records;  Service. 
As  part  of  record,  10-761 
Best    and    secondary    evidence,    of 
action  under  writ,   10-821 
Sufficiency     as     secondary     evi- 
dence of  lost  bond,  8-363 
Certificate   of    (see   Certificates), 
2-969,  971 
Conclusiveness,  2-974 
Commissioners     in    partition    pro- 
ceedings,   9-531 
Election,   effect  in   contested   elec- 
tion, 5-125 
Weight  of  in  quo  warranto  pro- 
ceedings,   10-457 
Endorsement  of   date,  surveys,   10- 

747n 
Inventory  as  part  of,  13-515 
Officer  (see  infra.  On  process),  10- 
748 
As   evidence   of  payment,  8-626 
As  evidence  of  possession  by  de- 
fendant  in   ejectment,   5-22n 
As  evidence  of  right   to   fee   for 

service,   5-718n 
As  to  arrest,   10-681 
Effect   on   presumption   of   regu- 
larity,   9-951 
Of       execution,       as       evidence 
against    chattel    mortgagee, 
8-684 
As  evidence  against  surety,  6- 

340  ?i 
Unsatisfied,  as  evidence   of  in- 
solvency, 2-295/!;   7-492 
Satisfaction  of  mortgage,  18-767 
Showing   refusal    to    answer   in- 
terrogatory  on   examination 
before   trial,   5-372 
Taking   deposition,   4-439 
On  process,  see  svpra,  Officer. 
Conclusiveness,   3-288 
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RETUEN,  cont'd. 
On  process,  cont'd. 

Presumption  in  favor  of,  7-859 
Search    warrant,   5-847n;    7-732 
On    prosecution    for    sale    of 
liquor,   7-762 
As   part    of   record    of   for- 
mer conviction,  7-763 
Subpoena,    2-107 

As    evidence    of     absence     of 
witness,  5-317,  939 
Deponent,  4-516,   521 
As  evidence  of   deponent's  in- 
ability to  attend,  4-520n 
Sufficiency  of  evidence  to  over- 
come, 7-859 
On  warrant  of  collector  of  special 

assessment,    11-907 
Parol    evidence    affecting,    7-859; 

10-957 
Service,  see  Service. 
Taxable    property,    by    taxpayer, 
effect   (see  Taxation),  12-305 
Tax  officer,  12-378 
To  internal  revenue   collector,  by 
one   accused   of  illegal  liquor 
sales,   7-733 
To    writ    of    habeas    corpus,    con- 
clusiveness, 6-342 
REVENUE  COLLECTOR,  records  of, 
see   Records.      See   also   Produc- 
tion of  Documents ;  State  Secrets. 
REVENUE  LAWS,  see  Forfeitures; 
Stamp  Acts. 
Customs  law,  forfeiture  for  viola- 
tion of,   1-255 
REVENUE     STAMPS,     see     Stamp 

REVIEW    IN   EQUITY,   newly   dis- 
covered  cumulative   evidence   as 
ground   for,   3-946 
REVIVOR,  see  Scire  Facias. 

Of   action,   use    of   depositions   al- 
ready  taken,  4-496 
REVOCATION,  of  letters  of  admin- 
istration,  5-398 
Of  will,  see  Wills. 

Showing  undue  influence,  13-230 
REWARDS  —  Consult      analysis      of 
this  article,  11-444 
Offering  of,  as  evidence  of  flight, 
3-141n 
RIGHT  OF  WAY,  see  Eminent  Do- 
main.    See  also  Easements;  Pre- 
scription. 
RIOT,    declarations    of    other   rioters, 
3-41971 
Distinguished   from   war,    13-8 
RIOT    AND    UNLAWFUL    AS- 
SEMBLY—  Consult  analysis   of 
this  article,  11-451 


RIPARIAN    RIGHTS,    see    Waters 
and  Watercourses. 
Repudiation  of  doctrine  of,  14-50 
RIVERS,  see  Judicial  Notice;  Wa- 
ters AND  Watercourses. 
ROADS,    see    Highways.      See    also 

Streets. 
ROBBERY  —  Consult  analysis  of  this 
article,   11-456.     See   Burglary; 
Intent;  Larceny. 
Complaints,  see  Complaints. 
Other  offenses,  see  Similar  Trans- 
actions. 
As  part  of  res  gestae,   ll-400n, 
402 
Preceding  circumstances,  ll-392n 
Res    gestae    declarations    (see    Res 
Gestae),  11-358,  S63n,  364 
Of  person  robbed,  11-332^ 
ROUTINE   MATTERS,   memory   of, 
14-184 
Observation  of,  14-177 
ROYALTIES,  see  Patents. 
ROYALTY    CONTRACT,   see   Parol 

Evidence. 
RULES,   see   Customs   and   Usages. 
See  also  Habits. 
Administrative      officers,     judicial 

notice,   7-990 
Best  and  secondary  evidence,  2-281n, 
293n 
Employer's  rules,  8-541 

Copy    of,    authentication     of 
original,  3-651?i 
Necessity     of     producing     docu- 
mentary  evidence   of,   4-834 
Carrier,    10-570;    14-711 

Of  passengers,  2-926;  14-711 
Relating  to  defective  tickets, 
12-151 
To     show     contributory     negli- 
gence,   12-149 
Master,     regulating     employment, 
8-540;  14-711 
Employe 's    knowledge,    8-546 
In   actions    by   third   persons, 

8-547 
Mode   of    authenticating,     14- 

753 
Violation  by  servant,  8-544 
As   evidence   of   negligence, 
8-954 
Mining  rules,  see  Mines  and  Min- 
erals. 
Of  court,  see  Courts. 
Stock  exchange,  6-175 
Telegraph  company,   destruction  of 
messages,  14-721/1 
RULES  OF  COURT,  see  Courts. 
RUMOR,  see  Hearsay.    See  also  Ee- 
ports;  deputation. 
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EUMOR,  cont'd. 

As   evidence,   of   character,   3-39 
Extent  of  circulation  of  libel,  8- 

252 
Of  intent,  7-606 

Of  knowledge  or  notice  (see  Bep- 
iitation),  8-21 
Of  dissolution  of  partnership, 
9-565 
Of  unchastity,  3-57 
As  hearsay,  6-149 
As  to  death  of  insured,  7-^60 
As  to  sanity  of  testator,  14-358 
As  to  truth  of  defamatory  charge, 

8-229n,  281 
Conspiracy  to  boycott,  current  re- 
port of,  3-411 
Cross-examination      of      character 

witness  as  to,  3-49 
Good    faith    of   instigator     of     al- 
leged    malicious     prosecution, 
to  show,  8-396 
Insufficient  to  show  common  opin- 
ion  or   reputation,   7-191 
Not   common   knowledge   warrant- 
ing judicial  notice,   7-892 
Not  evidence  of  character  and  rep- 
utation,  4-760n 
'  SAFETY,   see  Expert   and   Opinion 
Evidence;   Highways.     See  also 
Bridges;  Machinery. 
SAILING    RULES,    see    Collision 

Cases. 
SAILORS,    see     Admiralty;     Ships 
AND  Shipping.     See  also  Seamen. 
SALES  —  Consult    analysis    of     this 
article,  11-480.     See  Contracts; 
Fraud;    Fraudulent    Convey- 
ances;  Parol  Evidence;   Stat- 
ute OF  Frauds;   Title;   Value. 
See    also    Bill    of    Sale;    Conclu- 
sions ;   Conveyances ;   Judicial 
Sales;  Poiver  of  Sale. 
As    evidence   of   intent    to    detach 

fixtures,  5-763 
Assent    to    conditions    of    invoice, 

presumption,  2-9 
Best  evidence  of,  verbal,  2-294 
Bill  of  sale  to  show  sale   (see  Bill 

of  Sale),  7-732,  733 
Books  of  account  as  evidence  of, 

2-636 
Conclusion    of    witness,    see    infra, 

Direct  testimony. 
Conditional,     of     chattels     subse- 
quently   affixed    to    realty,    5- 
771 
Consideration    for,    see   Considera- 
tion. 
Contracts  of,  explaining  ambiguity, 
1-834,  847 


SALES,  cont'd. 

Damages    for    non-acceptance    of 

goods,  4-6 
Declarations  accompanying,  11-410 
Direct  testimony  as  to,   7-765 
As  to  character  of,  6-131 
Understanding  of  witness,  7-763 
Executor  or  administrator,  by   (see 
Deeds.      See   also   Judicial 
Sales),  5-399 
For   future    delivery,   as   gambling, 

see  Gaming. 
Fraud   by   vendee,    concealing   in- 
solvency, 6-27,  29 
Selling  contrary  to  usual  course, 
6-41n 
Guardian,    of    ward's    estate,    see 
Guardian  and  Ward.    See  also 
Judicial  Sales. 
In  foreclosure,  see  Mortgages. 
Intoxicating  liquors,  see  Intoxicat- 
ing Liquors. 
Land,  see  Deeds  ;  Vendor  and  Pur- 
chaser.   See  also  Conveyances. 
Mortgaged  property,  8-685 
Power  of,  see  Poiver  of  Sale. 
Res  gestae  of,  11-413 
Stock   of   goods   in   bulk,   presump- 
tion as  to  fraudulent  character, 
6-117n 
Waiver   of   payment   by   delivery, 

13-1019 
Warranty,  see  Warranty. 
SALOONS,     see     Intoxicating 
Liquors. 
Permitting  minors  to   loiter  about, 
see     Infants  ;      Intoxicating 
Liquors. 
SALVAGE  —  Consult  analysis  of  this 
article,  11-632 
Action  for,  burden  of  proof,  1-266 
Distinguished  from  towage,  12-623 
Expert  testimony  as  to,  1-330 
SAMPLE,  sale  by,  see  Sales. 
SAMPLES,   admissibility   of,   4-274ji, 
279 
As  demonstrative  evidence,  4-290 
Sediment  in  stream,  to  prove  pol- 
lution,  14-36/1 
Specimens      o  f      workmanship, 
2-845 
Weight  of  as  evidence,  4-296 
SANITY,  see  Insanity;  Wills. 
SATISFACTION,    see    Accord    and 
Satisfaction  ;  Judgments  ;  Mort- 
gages; Records. 
Contracts  for  performance  to  satis- 
faction   of    certain    person, 
3-285» 
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SATISFACTION,  cont'd. 

Contracts   for   performance   to   sat- 
isfaction    of     certain     person, 
cont 'd. 
Conclusiveness    of    such    person's 
decision,  see  Conclusive  Evi- 
dence. 
Of  judgment,  see  Judgments  ;  Pay- 
ment. 
Parol  evidence  of,  see  Parol  Evi- 
dence. 
SATISFACTORY   PROOF,  see   Rea- 
sonable Doubt;  Reformation  op 
Instruments;   Weight  and  Ef- 
fect OF  Evidence.     See  also  De- 
gree of  Proof. 
SCALE  OF  TIMBER,  see  Timber. 
SCANDAL,  suppression  of  deposition 

for,  4-556n 
SCHEDULES,  in  insolvency  proceed- 
ings   as    evidence    of    insolvency, 
7-493 
Of  rates  filed  with  interstate  com- 
merce    commission,     best     evi- 
dence, 10-809n 
Omissions  from  as  admissions,  1-362 
Printed   duplicates   as   original  evi- 
dence, 3-.540 
SCHOOL  LANDS,  see  Public  Lands. 
SCHOOLS     AND     SCHOOL     DIS- 
TRICTS,   judicial    notice    as    to, 
7-923 «,  931n 
Records  of,  10-726 
SCIENTER,    see    Intent;     Knowl- 
edge; Similar  Transactions. 
SCIENTIFIC   WORKS,   see   Books; 
Judicial  Notice. 
As  evidence,  2-587 
SCINTILLA    OF    EVIDENCE     (see 
Weight    and    Effect    of    Evi- 
dence), 14-75 
Sufficiency    to    sustain    verdict    of 
fraud,  6-55 
SCIBE    FACIAS  —  Consult    analysis 

of  this  article,  11-645 
SCRIVENER,  privilege  of  communi- 
cations to,  10-216,  248 
Wills,  testimony  of,  14-270,  386,  421 
Use  of  instructions  to  as  evidence, 
14-258,   263,   289,   507 
SEALS  —  Consult    analysis    of     this 
article,  11-654.     See  Deeds;  Non 
Est  Factum. 
Absence  from  certificate  of  acknowl- 
edgment,   parol    evidence    vali- 
dating, 1-194 
Alteration  of  instrument  by  insert- 
ing or  destroying  seal,  1-790 
As    evidence    of    consideration,    see 

infra.  Consideration. 
Bond,  2-565 


SEALS,  cont'd. 

Certificate  attached  to  copy,  10-895 
Of  judicial  records,  10-915 
Of  record  of  sister  state,  10-1023, 
1024,  1036 
Certificate  of  acknowledgment,  pre- 
sumption, 1-191 
Certificate  to  deposition,  4-464 
Certified  copies,  necessity  of  show- 
ing seal  on  original,  10-884 
Of  record,  to  show  seal  on  orig- 
inal instrument,  10-918)1 
Presumption  of  seal  on  original, 
see  Records. 
Color   and   size    of,   memory   as   to, 

14-202W 
Commission  to  take  testimony,  4-356 
Consideration,  as  evidence  of,  guar- 
anty,  6-288 
To    satisfy    statute    of    frauds, 
sufiiciency,  6-285 
Presumption   of   from,   see  infra, 
Presumptions. 
Corporation,  presumptions  from,  see 
infra.  Presumptions. 
Effect  of  corporate  seal  on  copy, 
3-539 
Deed,  effect  of  recital,  4-150»,  151 
Lost  deed,  see  infra,  Lost  instru- 
ment. 
Presumption,  after  long  continued 
possession,  4-152 
As  to  when  affixed,  4-151 
Recorded   deed,   see  supra,   Certi- 
fied copies. 
Deposition,  4-468 

Foreign  officer,  on  certificate,  neces- 
sity of  showing  possession  of, 
3-612 
Foreign  state,  great  seal,  as  authen- 
tication   of    foreign    law,    5- 
824 
Documents  under,  10-1041,  1042 
Of  sister  state,  documents  un- 
der, 10-1015,  1037 
Forgery  of,  comparison  with  genu- 
ine, 5-855 
Instruments    under,    as    account 
stated,  1-180 
Assignment  by  unsealed  writing, 

2-23 
Best  evidence  of,  2-283 
Parol  evidence,  affecting,  9-360 
As  to  consideration    (see  Con- 
sideration; Deeds),  3-374 
As  to  seal  on  original  recorded 

instrument,   10-991 
Of  illegal  consideration  for  in- 
strument, 3-396 
To   show    scroll   to   be,   9-366; 
14-424W 
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SEALS,  cont'd. 

Instruments  under,   cont'd. 
Ratification  of,  10-617 
Waiver    of    provisions    of,    parol 
evidence,  13-1025 
.Tudicial  notice,  7-975 
Lost  instrument,  necessity  of  proof, 
8-362 
Circumstantial  evidence,  4-209 
Municipal  corporation,  effect,  8-807 
Notarial  certificate  of  protest,  2-984 
Objections    for    lack    of,    time    for, 
9-47?i 
Sufficiency,    9-65n,    85?i 
Presumptions,    corporation,    of    au- 
thority to  execute,  3-628 ;  4-153, 
155 
Deeds,  as  to  seals  on,  see  sutyra, 

Deed. 
From  use  of  term  in  abstract  of 

title,  4-151n 
Of     consideration     from,     3-370 ; 
6-288;    8-732 
Sufficiency  to  satisfy  statute  of 
frauds,  6-285 
Recital  of,  see  Becitals;  and  supra, 

Deed. 
Release  under,  see  Release. 
Record,   see    Records;    and   supra, 

Certified   copies. 
Scrawl,   parol   evidence   to   prove   a 

seal,   9-366;    14-424?i. 
Time  and  manner  of  affixing,  2-984 
Presumption,  4-151 
SEAMANSHIP,  see  Admiralty;  Ex- 
pert    AND     Opinion     Evidence; 
Ships  and  Shipping. 
SEAMEN,  see  Admiralty;  Ships  and 
Shipping. 
As  experts,  see  Expert  and  Opin- 
ion    Evidence;      Ships     and 
Shipping. 
Assault  upon  by  master,   1-274 
Credibility    of,    in    admiralty    suits 
(see   Weight   and   Effect   of 
Evidence),  1-338;    14-158 
Discharge   of,   certificate   of   consul 

in  foreign  port,  1-286 
Receipts  by,  parol  evidence,  1-321 
Shipping  articles,   1-289 

Parol    evidence    affecting,    1-314, 
316,  317 
Wages,  libel  for,  burden  of  proof, 
1-252 
SEARCHES    AND    SEIZURES,    see 
Seizure. 
Evidence   obtained   by,  see   Compe- 
tency. 
Intoxicating  liquors,  7-723 
Return  on  process,  see  Eeturn. 
SEASONS,  judicial  notice  as  to,  7-894 


SEAWORTHINESS,  see  Expert  and 
Opinion    Evidence;    Ships    and 
Shipping. 
Burden  of  proof,  1-266 

In    action    on    insurance    policy, 

7-520,   549n 
Shifting  of,   2-810?i 
Certificate     of     marine     inspector, 

2-964n 
Presumptions  of,  1-266 
Proof    of,    in    action    on    insurance 

policy,   7-529n 
Report   of   surveyors  or  inspectors, 

7-529/1 
Tug,   12-628 
SECONDARY  EVIDENCE,  see  Best 
AND  Secondary  Evidence.     See 
also    Weight  and   Sufficiency. 
SECRETS,  see  Privileged  Communi- 
cations.    See  also  State  Secrets; 
Trade  Secrets. 
SECRET  SOCIETIES,  see  Fraternal 

Societies. 
SEDUCTION  —  Consult    analysis    of 
this  article,  11-666.     See  Abduc- 
tion;    Bastardy;     Breach     of 
Promise  ;    Criminal    C  o  n  v  e  r- 

SATION. 

Breach  of  promise,  as  aggravation 
of  damages  in,  2-734 
As  element  of  damages  in,  2-754 
Corroboration,   circumstances,   3-107 

Necessity  and  sufficiency,  3-711 
Leading    questions    to    prosecutrix, 

4-669n 
Marriage  of  parties,  effect  on  their 

competency,   6-891 
Wife,  competency  against  husband, 
6-876 
SEEING,  experiments  as  to,  see  Ex- 
periments. 
Opinion,  ability  to  see  under  given 
conditions,    5-661n 
Eyesight,  as  to,  5-696 
Limits    of    vision,    8-913;    11-837 
Possibility  of,   5-691 
Presumption  of  knowledge  from,  see 
Knowledge. 
Defective  eyesight  rebutting, 
6-97);  14-261;i 
What   third   person   saw,   testimony 
as  to,  5-693 
SEISIN,  see  Covenants. 

Husband,  in  proceedings  for  dower, 

4-867 
Presumption   of   continuance,   9-910 
SEIZURE,  see  Admiralty;  Forfeit- 
ures.     See     also     Searches     and 
Seizures. 
Claims  against  United   States,   for, 
13-377 
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SELECTMEN,    see    Municipal    Cor- 
porations. 
SELF-DEFENSE,     see     Homicide; 
Mayhem. 
Affray,  as  justification  of,  1-729 
Assault,  on  prosecution  for,  1-1013 
Character    and    reputation    of 

assailant,   1-998 
Previous     difficulties     between 
defendant   and  prosecutor, 
1-1013 
Threats    by    prosecuting    wit- 
ness,  1-1013 
Burden  of  proof,  6-597 
Degree  of  proof,  6-601 
Homicide,     competency     and     rele- 
vancy of  evidence,  6-75.5 
Indictment   or  conviction  of  prose- 
cuting witness,  1-1015 
Motive,  relevancy  of,  6-653 
Opinion  that  act  was  done  in,  6-762 
Threats,    see    Threats;    and    su-pra, 

SELF-INCRIMINATION,  see  Wit- 
nesses. 

SELF-PRESERVATION,  presump- 
tions from  instinct  of,  see  Neg- 
ligence;    Presumptions.      See 

SELF-SERVING        STATEMENTS, 
see   Admissions;    Declarations. 
SENSES,  see  Hearing;  Seeing;  Tast- 
ing. 
Exercise    of   by   jury,    see   Demon- 

stratute   Evidence. 
Loss  of,  effect  on  memory,  14-196 
Opinion   from   exercise  of,   5-691 
SENTENCE,  see  Punishment. 

Commutation    of     not    a    pardon, 

3-210 
Distinguished,    from    judgment,    3- 
205 
From  punishment,   3-210n 
Necessity  to   constitute  infamy,   3- 

205 
Of    co-defendant,    necessity    of    to 
remove  his  incompetency,  3-213 
SEPARATE   PROPERTY,   see   Hus- 
band AND  Wife. 
SEPARATION,    see    Husband    and 

Wife.    See  also  Desertion. 
SEPARATION    AND    EXCLUSION 
OF     WITNESSES      (see     Wit- 
nesses), 14-587 
SEQUESTRATION  —  Consult    analy- 
sis of  this  article,  11-706 
SERVICE  —  Consult  analysis  of  this 
article,  11-715.    See  Becitals;  Be- 
turn. 
Acceptance  of  by  attorney,  12-95 
Admission  of  by  attorney,  13-1020 


SERVICE,  cont'd. 

Agent      of      foreign      corporation, 

3-596 
Best  evidence,  see  infra.  Of  process. 
Certificate  of  return,  see  Return. 
Conclusiveness    of    judgment    as   to 

service  of  process,  3-273 
Demand,  how  shown,  4-266 
Entry    on    appearance    docket,    10- 

779?i 
Notice  and  demand  in  forcible  en- 
try and  detainer,   5-797 
Notice,  certificate  of  protest,  state- 
ments in  as  to  service  of,  2-992 
Depositions,     of     application     to 
take,  4-344 
Of  taking,  4-404 

Return    as    evidence,    4-462n 
Of  proceedings  to   lay   out  high- 
way, how  shown,  6-461 
Special    assessment     proceedings, 

how  proved,  11-857 
To       terminate       tenancy,       how 
shown,  8-75 
Of  process,  as  essential  to  jurisdic- 
tion, see  Judgments. 
Best  evidence,  10-820 
Presumptions  as  to,  9-934 
Privilege   against,   2-127 
Publication     of     summons,     affi- 
davit for,  l-721n. 
Parol    e^'idence,    contradicting    rec- 
ord of,  10-951 
Justice  court,  10-964 
Showing,  see  Parol  Evidence. 
Presumption,  identity  of  names  of 
person  served  and  party,  6-914 
Return,  see  Eeturn;  and  supra.  No- 
tice. 
Subpoena,  see  Attendance  of  Wit- 
nesses. 
Writ,    presumption    as    to    legality, 
9-138 
SERVICES,   see   Seduction;    Value. 
Actions    for,    see    Attorney    and 
Client ;  Master  and  Servant; 
Physicians     and     Surgeons. 
See     also     Quantum     Meruit; 
WorTc  and  Labor. 
On   express    contract,    admissibil- 
ity   of    reasonable    value,    2- 
15871 
Attorney,   2-154 
By  one  in  loco  parentis,  9-278 
Character  of  provable  by  account 

book,  2-638 
Child,  action  for  loss  of,  see  Par- 
ent AND  Child. 
To  parent,  liability  for,  9-290 
Value  of,  see  infra.  Value. 
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SERVICES,  cont'd. 
Compensat.'on  for,  see  Master  and 
Skrvant.      See     also     Commis- 
sion; Compeiisation ;  Fees;  and 
infra,  Value. 
Presumptions,  see  infra,  Gratui- 
tous. 
Earning  capacity,  see  Capacity. 
Executor   or     administrator,    com- 
pensation   for,    5-450 
Expert  and  opinion  evidence  as  to, 
see  Expert  and  Opinion  Evi- 
dence; and  infra,  Value. 
Fees  for,  see  Fees. 
Gratuitous,  presumed  when,  5-428; 

8-504;   9-278,  289 
Guardian,  compensation  for,  6-333 
Judicial  notice,  see  infra,  Value. 
Lien     for,     see     Admiralty;     Me- 
chanics' Liens;  Timber.    See 
also  Liens. 
Physician    or   surgeon,   see   Physi- 
cians AND  Surgeons. 
Compensation  for  in  action   for 
injuries,  7-430 
Eeasonable      value,      see      infra, 

Value. 
Rendered     decedent,     action     for 

against   estate,   5-426 
Value   of,   8-501,  502;    13-571 

Amount  charged  for  similar  ser- 
vices, 2-165 
Attorney's  services  (see  Attor- 
ney AND  Client),  2-157 
Fixing    by    court    without    evi- 
dence   (see    Judicial    No- 
tice), 2-159n 
Child,  13-608?i 

Judicial     notice,     7-908?i;     13- 

608)1 
Opinions,  4-14?i;   7-425 
Earning  capacity,  see  Capacity. 
Expert  and  opinion  evidence,  see 
Expert    and    Opinion    Evi- 
dence. 
Conclusiveness,  2-173;   9-830 
Deceased     child,     see     supra, 
Child. 
In  action  for  injuries,   7-408 
Competency  of  injured  person, 
7-423 
Judicial    notice    of,    7-908n;    13- 

o71,  583,   6Q8n 
Juror's    private    knowledge    (see 

Knowledge),   13-583 
Knowledge   of,  presumption,   13- 

427 
Physician,  7-430;  9-828 
Reasonable    value,    see    Quantum 
Meruit. 
Where  contract  provides,  10-40 


SERVICES,  cont'd. 
Value  of,  cont'd. 

Reasonable  value,  cont'd. 

Where  contract  provides,  cont  'd. 
As  evidence  of  agreed  price, 
8-501;    10-40;    13-597. 
Rendered  decedent,  5-426 
Witnesses,   as   basis   for   fees,    14- 
549 
SERVITUDES,   see   Easements. 
SET-OFF   AND    COUNTER-CLAIM. 
Consult    analysis    of    this   article, 
11-740 
Counter-claim,  in  action  for  price 

of  goods  sold,   11-609 
Set-off,    in    action    by    vendee    for 
price    paid,    13-891 
SETTLEMENT,     see     Accord     and 
Satisfaction  ;     Accounts,     Ac- 
counting AND  Accounts  Stated  ; 
Compromise    and    Settlement  ; 
Payment  ;     Principal     and 
Surety. 
As  evidence  of  fault,  1-327 
Books  of  account  as   evidence   of, 

2-659 
By  public  officer,  see  Officers. 
By  representative  of  estate,  delay 
as  evidence   of,  4-581 
Executor  or  administrator,  5-446 
'As  evidence  in  action  on  bond, 
5-457 
Guardian's  account,   see   Guardian 

AND  Ward. 
Guardian,    with    ward,    6-318,    336 
Husband    and    wife,    see    Husband 
and  Wife. 
Ante-nuptial,    effect    on    dower, 

4-875 
Post-nuptial,  4-876 
Mistake  in,  see  Mistake. 
Of  paupers,  see  Paupers. 
On    infants,    presumption,    of    ac- 
ceptance, see  Acceptance. 
Of  delivery  (see  Delivery),  4- 
167,  258 
Receipt  in  full  as  evidence  of,  see 
Eeceipts. 
SEWERS,  see  Eminent  Domain. 
Capacity  of,  see  Capacity. 
Eminent  domain,  escape  of  gas  as 

element  of  damage,  5-228 
Expert  testimony,  as  to,  5-564 
SEX,  effect  on   credibility,   14-165 

Profert  of  person,  4-282 
SEXUAL  INTERCOURSE,  see 
Adultery  ;  Bastardy  ;  Chas- 
tity; Divorce;  Fornication; 
Incest;  Legitimacy;  Marriage; 
Rape;  Seduction. 
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SEXUAL  INTEECOURSE,  cont'd. 
As  evidence  of  marriage,  see  Mar- 
riage. 
Between    husband    and    wife,    evi- 
dence  as   to   physical   incapac- 
ity, 4-76371 
Presumption  of,  4-777 
Capacity    for,    see    Capacity.     See 
also  Impotency. 
Presumption,    9-894 
Circumstantial  e%adence   of,   l-46n; 

4-752;    11-681 
Condonation  presumed  from,  4-778 
Excessive  indulgence  as  cruelty,  4- 

771n 
Expert's  subsequent  examination  to 

show,  1-46/1 
Opinion  as  to,  4-746/1 
Other  acts  of,  see  Adultery;   Se- 
duction ;     Similar     Transac- 
tions. 
Privilege    against    disclosure,    14- 

652 
unlawful  intercourse,  impeachment 
by  cross-examination  as  to  (see 
Chastity),   7-173 
With    insane    or    sleeping   woman, 

1-34 
Words  indicative  of,  14-219n 
SHAEES  OF  STOCK,  set  Corpora- 
tions. 
SHERIFFS,   see   Officers;    Service. 
See  also  Bailiff;  Beturn. 
Action    on    bonds    of,    see    Bonds; 

Principal  and  Surety. 
Declarations     of     party,     against 

sheriff,  1-551 
Deeds  by,  see   Deeds;    Title.    See 
also  Judicial  Sales. 
Ambiguity  in,  see  Ambiguity. 
Dated   prior   to   confirmation   of 

sale,   4-148 
Preliminary  proof  of  execution, 

4-152 
Recitals  in,  4-185 
Escape  of  prisoner,  see  Escape, 
Judicial    notice   of,    7-979 
Records  of,  10-727 

Of  sales,  as  book  of  account,  2- 
626/1 
Return,  see  Beturn. 

Conclusiveness  of,  2-974 
Service  of  process  by,  see  Service. 
See  also  Beturn. 
SHIFTING  OF  BURDEN,  see  Bur- 
den OF  Proof. 
SHIPPING  ARTICLES,  see  Seavien. 
SHIPPING  RECEIPT,  see  Carriers. 
See  also  Bcccipts. 


SHIPS    AND    SHIFTING  —  Consult 
analysis    of    this    article,    11-744. 
See  Insurance;   Salvage;   Tow- 
age.   See  also  Protest. 
Capacity    and    value,    judicial    no- 
tice   of    reliance     on     publica- 
tions showing,  13-425 
Opinions  as  to,  2-852 
Cargo,  injury  to,  presumptions  and 

burden  of  proof,  1-268 
Carriers,  liability  as,  see  Carriers. 
Presumption  of  negligence,  8-882 
Charter  party  (see  Charter  Party), 

1-295 
Collision  cases,  expert  and  opinion 
evidence,    1-328;    5-593;    8-956 
Presumptions     and     burden     of 

proof,  1-258 
Weight    and    sufiiciency,    1-334 
Commission  of  public  ship,  1-313 
As  evidence  of  national  charac- 
ter, 1-285 
Condemnation      on      circumstantial 

evidence,  1-338 
Delivery  book  of   cargo,   1-301 
Demurrage,    libel    for,    burden    of 

proof,    1-251 
Enrollment,  see  infra,  Registry. 
As  evidence  of  ownership,  1-302 
Certificate   of,   12-603 
Insurable  interest,  7-501?i 
Parol  evidence  contradicting,  1- 
323 
Expert   and  opinion  evidence  as  to 
(see  supra.  Collision  cases),  1- 
328;   5-592 
Effect  of  repairs  on  value,  7-568 
Method    of    landing    passengers, 

5-538 
Nautical   men   as   experts,   5-543 
Negligence  in  collision,  8-95G 
Seamanship,  7-568n 
Shipbuilding,    5-601 
Forfeitures  under  revenue  laws,  see 

Forfeitures. 
Insurance  of,  see  Insurance, 
Limitation  of  shipowner's  liability, 
privilege   against   disclosure  of 
facts    defeating,    14-648/1 
Log-book,  see  Log-Book. 

Parol    evidence    affecting,    1-315, 
323;    10-992 
Marine  survey  as  evidence  of  con- 
dition of  ship,  1-301;  7-563 
Navigation,  see  Navigable  Waters; 
Navigation;    and    supra,    Col- 
lision eases;   Expert  and  opin- 
ion evidence. 
Ownership  of  vessel,  1-301 

Bill   of  sale   as  evidence,  1-302 
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SHIPS  AND  SHIPPING,  cont'd. 
Ownership   of  vessel,  cont  'd. 

Enrollment,    see    supra,     Enroll- 
ment. 
Presumption    as    to    joint,    1-250 
Eegistry,   as  public  record,   10-737 
Certified  copy,  10-867 
Ownership   shown  by,   1-302;    11- 

74G 
Parol  evidence  affecting,  10-992 
Kepairs  to  ship,  opinion  as. to,  7- 

567 
Sale   by   master,   burden   of   prov- 
ing necessity,  1-251 
Salvage,  see  Salvage. 
Seaworthiness,   see   Seairorthiness. 
Ship's     papers,     as     public     docu- 
ments,  10-736 
^vlanifest,   as  evidence,   1-300 
Forfeiture    cases,    5-846 
Inference  from  omissions,  5- 
837n 
Privileged  character  of,  10-348 
Prize  causes,  as  evidence  in,   1- 
232 
Frauds   concerning,   1-234 
Spoliation    (see    Spoliation),   1- 
233 
Survey  of  vessel,  1-301;   7-563 
Value  of  vessel,  expert  testimony, 
1-328 
Place  of  proof  of,   1-328 
Repairs  to,  7-567 
Wrecked,   5-594 
SHIP'S    PAPERS,    see    Ships    and 

Shipping. 
SHOP   BOOKS,   see   Books   of   Ac- 
count. 
Distinguished  from  entries  in  reg- 
ular course  of  business,  5-255 
SICKNESS,  see  Mental  and  Physi- 
cal States.    See  also  Disease. 
SIDEWALKS,  see  Highways. 
SIGHT,  see  Seeing. 

Loss  of,  effect  on  memory,  14-197n 
SIGNALS,    see    Negligence;     Rail- 
roads; Street  Railroads. 
By   ships,    see    Admiralty;    Ships 

and  Shipping. 
Ordinances,    regulating,    breach    as 
evidence  of  negligence,  8-953n; 
10-500,   503,   523 
SIGNATURES,     see     Acknowledg- 
ments ;      Forgery  ;      Handwrit- 
ing; Judicial  Notice;  Records; 
Written   Instruments. 
Abbreviations,    following,    see    Ab- 
breviations. 
Judicial   notice,   1-24 
Admission,     unsigned     instrument 
as,  1-395 


SIGNATURES,  cont'd. 

Affidavit,  necessity  and  place   of, 

1-718 
As  representative   or  agent,   2-458 
As  subscribing  witness,   14-424 
Attested    instruments,    what    ones 

must  be  proved,   14-788 
Attesting     witnesses,     see     Wills; 

Written  Instruments. 
Award,  1-962 
Bill  or  note,  necessity  of  proving, 

2-541 
Blind  witness,  identification  by,  14- 

425n 
Bond,   2-565 

Proof   of,   2-579 
Certifying     officer,     judicial     rec- 
ords,  10-915 
City   clerk,   to    municipal   records, 

necessity   of,   8-824 
Compelling  accused  to  write,  6-424 
Deposition    or    written    statement 
of    testimony,    at    preliminary 
examination,  5-324 
Offered   as    admission,   necessity 
of,   4-505 
Dying   declaration,   written,   4-990 
Election  returns,  5-48n 
Fictitious  names,  5-861 
File   mark,    absence    from,    lO-746/i 
Forgery,  see  Forgery. 

Presumption     from      false     seal, 
5-855 
Genuineness,  see  Handwriting. 
Denial  of,  see  Written  Instru- 
ments. 
Specific     denial,     necessity,     1- 
411?i 
Direct  evidence  of,  6-360 
Objections  for  failure  to  prove, 
9-84 
Initials  of   Christian  name,  use  by 

certifying  officer,   10-1029n 
Judicial  notice,  7-975 
Abbreviations,   1-24 
Of  officers,  see  Judicial  Notice. 
Parties   to   suit,   7-1013 
Librarian    of    Congress,    authenti- 
cation, receipt  by,  3-553 
Lost    writing,    proof    of    genuine- 
ness,  8-362 
Deed,    4-208 
Mark,    14-775 
Attesting  witnesses,  14-408n,  776 
Genuineness  and  identification,  6- 

439,  92S;i;  8-665 
Testator,  14-408n,  423 
Notary,   on   certificate   of  protest, 

authentication,   2-985 
Officer,    making   certifii'atc,   neces- 
sity of  proving,  2-970 
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SIGNATURES,  cont'd. 
OflBcer,  cont'd. 

Taking   acknowledgment,   1-188 
Authenticity    presumed,    1-188 
Photographs    of,    9-779 
Printed,  effect  of,  2-985 

Typewritten,  proof  of,   14-756 
Eec'ord,  judicial  record,  10-764 

Failure    of    certified    copy    to 
show,  10-907 
Necessity   of,   10-752 
Stipulations,    12-63 
Subscribing     witness,     see    WILLS; 

Written  Instruments. 
Variance  from  name  of  grantor  in 

deed,  4-148 
What  signatures  must  be  proved, 

14-788 
Wills     (see    Wills),    14-405,    419, 

423,  424 
Writing  in   presence   of   court    (see 
supra,  Compelling  accused),  6- 
422 
SIGNING,  see  Signatures. 
Of  deposition,  4-432 

Of   certificate  to,  4-464 
Of  will,  see  Wills. 
Presumption,  of  delivery  from,  4- 
249 
Of  knowledge  from,  see  Knowl- 
edge. 
SIGNS,  see  Abbreviations.    See  also 
Marks. 
Declarations  by,  see  Declarations. 
Testimony  by,  3-201;   6-925 

Violating    right     of     confronta- 
tion,  14-577 
SILENCE,   admissions   implied   from, 
see  Admissions.    See  also  Acqui- 
escence. 
Assent  presumed  from,  when,  2-4 
As  waiver,  13-1029 
Failure  to  testify,  see  Suppression, 
Non-Production  or  Destruction 
of  Evidence. 
SIMILARITY     OF     CONDITIONS, 
see  Identity;  Similar  Transac- 
tions.    See  also  Condition. 
As    prerequisite    to    admissibility, 
of    customary    methods,    1-213 
Of     experiments,      see      Experi- 
ments. 
SIMILIAK    TRANSACTIONS  — 
Consult   analysis   of   this   article, 
11-769.      See    Chastity;     Cus- 
toms    AND     Usages;      Experi- 
ments. 
Abduction,  as  evidence  of,  1-49 

Intent,    1-36 
Abortion,  other  abortions,  1-54,  57 
Resulting  in  death,  6-681 


SIMILAR  TRANSACTIONS,  cont'd. 
Accident,    other    offenses    negativ- 
ing,  6-676 
Account    books,    errors    and    false 
entries    in    other    accounts,    2- 
686 
Adultery,  other  similar  acts,  1-629; 
4-759 
Adulterous    inclination,    4-756 
Agency   shown   by    (see  Principal 
AND  Agent),  6-810 
Authority    of    agent,    recognition 
by  principal  in  other  similar 
cases,  6-360n 
Alterations  in  instrument,  consent 

to  shown  by,  1-821 
Animals,  fright  of,  see  Animals. 
Arson,   other    crimes,    1-990 
Assault,  previous  assaults  to  show 

motive  or  intent,  1-1012 
Assent  in  similar  cases,  6-335 
Bailments,  to   show  negligence  in, 

2-198 
Bastardy,     other     acts     of    inter- 
course,   between    parties,    2- 
255 
With  other  men,   2-248 
Best  evidence  of  when  collaterally 
involved,    see    Best    and    Sec- 
ondary Evidence, 
Bill   of   sale    as    mortgage,    other 
bills  of  sale  as  mortgages,  8- 
659 
Bribe,  offer  to  accept,  other  simi- 
lar offers,  2-763 
Tender  to   others,   2-764 
Burglary,  other  offenses,  intent,  2- 

820 
Cause,  as  evidence  of,  2-955 
Condition,     at     other     times     and 
places,    see    Negligence.     See 
also  Condition. 
Of   similar   places   or   things,   8- 
910 
Crops,  see  infra.  Crops. 
Conspiracy,  other  offenses  to  show, 

3-413;    6-35 
Contempt    proceedings,    3-451 

Other  publications,  3-455 
Contract,    other   contracts   as    evi- 
dence of  terms  of,   3-524 
Insurance,     see     infra.     Insur- 
ance. 
Corroboration   of  prosecuting  wit- 
ness,  other   offenses,   7-256 
Cost,  of  similar  improvements,  see 
infra,  Eminent  domain. 
Of  similar  property,   13-538 
Of    similar    services,    see    infra, 
Services. 
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SIMIIiAR  TRANSACTIONS,  cont  'd.       SIMILAR  TRANSACTIONS,  cont  'd. 


Counterfeiting,    guilty   knowledge, 

3-745 
Crops,    damage    to,     condition     of 
other  uninsured  crops  in  same 
vicinity,  7-563 
Productive  capacity  of  land,  sim- 
ilarly situated,  4-27/1 
Cumulative  evidence,  as,  3-920;  6- 
682 
Similar   frauds,    6-34 
Customary     acts     or     conduct,     see 
Customs  and  Usages.    See 
also  Habits. 
Customary    charge    for    services, 
see  infra,   Services. 
Damages  paid  to  others,  4-17 
In    eminent    domain    proceedings, 
see   infra,    Eminent    domain. 
Deed,  to   show  it  a  mortgage,   8- 

713 
Defective     condition     and     notice, 
highways,  see  infra,  Highways. 
Other    accidents    or    injuries,    8- 

926 
Other    defects,    to    show    notice, 
8-923 
Disorderly    house,    other    offenses, 

4-730 
Diversion  of  stream,  water  diverted 

at  time  of  trial,   14-31n 
Divorce  suit,  see  supra,  Adultery. 

Other   acts   of   cruelty,  4-770 
Earning     capacity,      earnings     of 

others,    2-845;    7-420 
Embezzlement,       other       embezzle- 
ments, 5-144 
Eminent   domain,   amount  paid  to 
others   by   condemning   party, 
5-242 
Cost   of    other   similar   improve- 
ments, 6-460 
Effect    of    improvement    on    ad- 
joining property,   5-214 
Extortion,  other  extortions  to  show 

agency  in,  5-7177J. 
False      pretenses,      other      similar 

frauds,  5-747 
Fires,  10-548 

Flowage  of  lands,  other  cases  due 
to  same   alleged  cause,   14-41, 
42 
Previous    and    subsequent    over- 
flows,  14-42ft 
Forgeries,   in   will   contest,   14-434 
To  show  guilty  knowledge,  5-868 
Fornication,    other    offenses,   5-970 
Fraud,  6-33;   7-632 

In    insurance    contract    in    other 
applications,  7-533?i 
Other  losses,  7-533ft 
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Fraud,   cont'd. 

In  obtaining  note,   2-498n 
Eeprescntations  to  others,  13-841 
To  show  good  faith,  6-39 
To  show  intent,  5-841 
Fraudulent  conveyances,  other  at- 
tachments  by  creditors,   6-148 
Other    fraudulent    conveyances, 
6-146 
Fright  of  other  animals,  see  Ani- 
mals. 
Gaming,  by  others,   6-1 75n,   185 
Other  offenses,  6-189 
Previous      offenses,       to      show 
knowledge  of  owner,  6-199 
Gifts,    by    parent    to    other    chil- 
dren, 6-216;   9-304 
Guardian,  promise  of  to  pay  sim- 
ilar claim  against  ward,  6-334 
Guilty  knowledge,   S-23 
Forgeries,    see    supra,    Forgeries. 
In  counterfeiting  case,  see  supra. 

Counterfeiting. 
Other  offenses  (see  infra.  Knowl- 
edge), 9-228 
Hearing,     approaching    train,     10- 

484 
Highways,    defects    in,     in     other 
places,  6-491 
Injury  from,  other  similar  in- 
juries,  6-496 
Obstructing  highway,   other  ob- 
structions,   6-472,    473 
Homicide,   other   crimes,   6-675 

By    one    accused    of   homicide 
during   resistance     to    ar- 
rest, 6-734 
To   assist    jury   in    fixing   pen- 
alty for,   6-800ft 
Previous   attempts,   to   show   in- 
tent and  malice,  6-629 
Identity,   of  actor,   as  evidence   of, 
6-36,  677 
Other  crimes,  to  identify  accused 
as    guilty    party    (see    infra. 
Other  crimes),  3-132 
Imperfect  identification  of  ac- 
cused   as    actor,     immate- 
rial,  3-747 
Impeachment,     other    offenses     for 
(see    Impeachment    of    Wit- 
nesses), 7-47 
Incest,   other   acts   of   sexual   inter- 
course   by    prosecutrix,    7-255, 
256 
Injury  to  goods   from  packing,  in- 
jury to  other  goods  under  sim- 
ilar conditions,  7-558?i 
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SIMILAR  TRANSACTIONS,  cont'd. 
Insurance,  cause  of  loss,  damage  to 
other     property     in     neighbor- 
hood, 7-559 
Other  policies  to  show  nature  of 

one  in  question,  7-508n 
Wilful    destruction    of    property, 
other  similar  losses,  7-560 
Intent,  as  evidence  of,  3-126;  7-627 
As    part    of    scheme    or    series 
(see  infra,  Scheme  or  sys- 
tem), 5-749 
Burglary,  see  supra,  Burglary. 
Other     offenses,     3-127;     6-35, 

676;   7-627,  754;   8-132 
Previous  assault,  see  supra.  As- 
sault. 
To  abduct,   see  supra,   Abduc- 
tion. 
To  defraud,  see  supra.  Fraud. 
To  embezzle,  see  supra,  Embez- 
zlement. 
Intoxicating   liquors,    possession    at 
other  times,   7-761 
Sales  of,  7-682,  683 

In   action   under    civil   damage 

act,  7-705,  713 
On  prosecution  for,  7-753 
Eefusal  to   sell   on   other  occa- 
sions, 7-713,  735 
Knowledge,    as    evidence    of     (see 
supra.  Guilty  knowledge),  3- 
129;   6-35;   7-533 
Of  fraud  vitiating  note,  2-498n 
Of   gaming,   by   owner   of   prem- 
ises, see  supra.  Gaming. 
Of   viciousness   of   animal,    1-894 
Larceny,  other  offenses,  8-121 

Theft  by  carrier's  agent  other 

similar   thefts,   2-895n 
To  show  intent,  8-132 
Possession    of    stolen    goods,    see 
infra.    Possession    of    stolen 
goods. 
Libel    and    slander,    defamation    of 
others  as  part  of  res  gestae,  8- 
264 
Other  offenses,  criminal  libels,  8- 
295,   298 
To  prove  truth,  8-229 
Repetitions  and  other  defamatory 
publications,  8-288 
Malice,  other  crimes  or  offenses  to 
show  (see  supra,  Homicide),  8- 
376 
Other  slanderous  publications,  4- 
17 
Malicious    mischief,    other    offenses 
on  prosecution  for,  8-384 


SIMILAR  TRANSACTIONS,  cont'd. 
Malicious     prosecution,     other     of- 
fenses, to  show  probable  cause, 
8-393 
Memory,  confusion  from,  14-187 
Mistake,  negativing,  3-451;  6-676 
Motive  shown  by,  6-35 

Other  offenses,   3-125;    6-676 
Previous   assault   to    show,   see 
supra.  Assault. 
Navigability,  present  and  past  use 

as  evidence  of,  14-24 
Negligence,     other     negligent    acts 
(see  Negligence;  and  supra. 
Bailments),  8-537,  939 
By  railroad  company,  10-477 
Previous   and   subsequent   acts, 
10-487,  488 
Precautions    at    other    crossings, 
10-496 
Nuisance,    effect    on    other    persons 
and  property,  9-14 
Of  similar  cause,   9-15 
Ore,    moisture   in    comparison    with 
similar     ore     from     adjoining 
mine,  2-852n 
Other    crimes    and    offenses,    abor- 
iions,   see   supra.   Abortion. 
Adultery,    to    show,    see    supra, 

Adultery. 
Against  postal  law,  9-147 
Alibi,  to  rebut  claim  of,  1-751 
Arson,    in    prosecution    for,    see 

supra.  Arson. 
As  part   of  the   offense  in  ques- 
tion,   7-755 
Assaults,  see  supra.  Assault. 
Confession  admissible  though  dis- 
closing  other   crimes,   3-324rt 
Contempt,  other  publications,  see 
supra.  Contempt  proceedings. 
Corroboration  of  prosecuting  wit- 
ness by,  see  supra,  Corrobo- 
ration. 
Disorderly  house,  see  supra.  Dis- 
orderly house. 
Embezzlements,  see  supra,  Embez- 
zlement. 
Exceptions  to  general  rule  of  ex- 
clusion,  6-675 
Extortion,  see  supra.  Extortion. 
False  pretenses,  see  supra,  False 

pretenses. 
Forgeries,  see  supra.  Forgeries. 
Fornication,    see    supra,    Fornica- 
tion. 
Frauds,  see  supra.  Fraud. 
Gaming,  see  supra.  Gaming. 
Identity,  as  evidence  of,  see  su- 
pra.  Identity. 
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SIMILAR  TRANSACTIONS,  cont'd. 
Other  crimes  ami  offenses,  cont'd. 
Impeachment  by,   see  supra,  Im- 
peachment. 
Incidentally      appearing      from 
proof  of  one  in  question,  6- 
607 
Intent,  as  evidence  of,  see  suiira, 

Intent. 
Intoxicating  liquors,  sale  of,  see 

supra,  Intoxicating  liquors. 
Knowledge,  shown  by,  see  supra, 

Knowledge. 
Larceny,  see  supra.  Larceny. 
Libel  and  slander,  see  supra.  Li- 
bel and  slander. 
Malice,     shown     by,     see    supra, 

Homicide;  Malice. 
Malicious    mischief,    on    prosecu- 
tion   for,    see    supra,    Mali- 
cious mischief. 
Malicious    prosecution,    to    show 
probable  cause  for,  see  supra, 
Malicious  prosecution. 
Motive,  shown  by,  see  supra,  As- 
sault ;   Motive. 
Obstructing    justice,    prosecution 

for,   9-142 
On  trial  de  novo  on  appeal,  7-766 
Other  riotous  acts,  11-454 
Perjury,    in   prosecution    for,   see 

infra.  Perjury. 
Possession     of     intoxicating     liq- 
uors, see  supra.  Intoxicating 
liquors. 
Possession    of    stolen    goods,    see 
infra.    Possession    of    stolen 
goods. 
Receiving  stolen  goods,  see  infra, 

Receiving  stolen  goods. 
Res  gestae,  as  part  of,  see  infra, 

Res  gestae. 
Robberies,  see  infra.  Robbery. 
Sales  of  mortgaged  property,  see 

infra,  Sales. 
Sexual  intercourse,  see  supra.  Bas- 
tardy;   infra.    Sexual    inter- 
course. 
To   identify   accused,   see   supra, 
Identity. 
Perjury,  other  offenses,  9-766n 
Possession  of  stolen  goods,  other  of- 
fenses, 8-107 
To  show  identity,  2-823 
Possibility,  other  similar  injuries  to 

show,   7-375 
Prior  use  of  stream,  to  show  rea- 
sonableness, 14-34 
Profits  made  by  others,  4-25 
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SIMILAR  TRANSACTIONS,  cont  'd. 
Railroads,  see  Railroads. 

Other  accidents  on,  2-928 
Rape,  other  acts  of  intercourse,  10- 

595,  604 
Ratification,  shown   by,  3-631 
Receiving   stolen    goods,   guilty 
knowledge,  10-673 
Intent,  10-674 
Res  gestae,  as  part  of,  11-399 

Other    crimes,    6-612;     11-399, 
466 
Robbery,    other    robberies,    11-471, 

475,  478 
Sales,  of  other  property,  13-545 
To  show  value,  see  Value. 
Sale   of  mortgaged  chattel,   sales 
of  other  property  covered  by 
same  mortgage,  8-687 
Scheme  or  system,  as  part  of,  5- 
749;  6-146;  7-634 
To  show,  6-35,  677;  7-754 
Services,  value  of,  charges  to  other 
persons,  9-829;   13-575 
Customary  charge  for,  13-590 
Of  similar  services,  13-586,  587 
P^e^^ous   charge   to   same   per- 
son, 9-833 
Sexual  intercourse,   other   acts,   see 
Adultery.    See  also  Sexual  In- 
tercourse;    and     supra,     Bas- 
tardy; Incest;  Rape. 
Similarity  of  conditions,  5-483 
Skill,   unskilfulness   at    other   times 

and  places,  2-921 
Speed   at    other   times    and   places, 

10-493 
Statute  of  limitations,  acts  on  which 
action     is     barred     by,     7-633, 
705n;  8-295 
Street,  change  in  grade,   award  to 

other  abutting  owners,  8-843 
Street    railroads,     other    accidents, 

12-145 
System,  see  supra.  Scheme. 
Treason,  other  acts,  13-4 
Usury,  13-400 

Value,  see  Value;  and  supra.  Dam- 
ages;  Sales;   Services. 
Waste,  to  prove,  14-3 
SIZE,  see  Capacity. 

Of  parties  to  assault,  1-998 
Opinions  as  to,  2-851;   5-706 
Stream,    as    affecting    navigability, 
14-25 
SKETCH,  see  Diagrams. 

Of  premises  in  question,  2-549 
SKILL,  see  Capacity. 

Crew  and  officers  of  vessel,  7-529h 
Opinion  as  to,  2-841 
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SKILL,  cont'd. 

Unskilfulness    at    other    times    and 
places,   driver   of   stage  coach, 
2-921 
With  weapons,  6-696 
SLANDER,  see  Libel  and  Slander. 
SLAVES,  see  Witnesses. 

Former  status  as,  effect  on  credibil- 
ity,  3-756 
SLAVE  TRADE,  forfeiture  for  viola- 
tion of  law  relating  thereto,  1-255 
SLEEPING  CARS,  berth  check,  parol 
evidence,  9-423n 
Judicial  notice  as  to  porter 's  duties, 

7-942 
Presumption     of     negligence     from 
falling  of  berth,  2-918 
SMUGGLING,  see  Forfeitures. 
SOCIAL   STANDING,   see   Financial 
Condition  and  standing. 
Action   for   wrongful   death,   plain- 
tiff in,  7-442 
As  affecting  damages,  4-29 
Assault  and  battery,  1-1004 
Breach    of    promise,    defendant    in, 

2-751 
Criminal  conversation,  of  parties  to, 

3-800 
Divorce   suit,   of   parties   to,   4-756, 

758,  773 
Libel   or  slander,   parties  to,   8-259 
Malicious  prosecution,  loss  of  from, 

8-427 
Seduction,  loss  of  from,  11-690 
SODOMY  —  Consult  analysis  of  this 
article,  11-825.     See  Penetration. 
SOIL,  see  Adjoining  Land  Owners; 
Capacity.    See  also   Agriculture. 
SOLVENCY,    see    Insolvency.     See 
also     Financial     Condition     and 
Standing. 
SOMNAMBULISM,     as     defense    to 
homicide,  6-748 
As  evidence  of  insanity,  7-453» 
Statements  made  in  sleep,  14-152 
Time    which    passed    while    witness 
slept,  estimate  of,   14-204?i 
SON   ASSAULT   DEMESNE,   1-1000 
SORROW,   see   Mental  and   Physi- 
cal States. 
SOUND,  identification  by  (see  Iden- 
tity.   See  also   Voice),  6-927 
Opinion  as  to  character  and  direc- 
tion, 5-706 
Testimony  based  upon,  see  Experi- 
ments; Identity. 
Opinion  as  to  speed,  5-709 
SPACE  AND  BISIANCB  — Consult 
analysis  of  this  article,  11-833 
Estimate  of  distance,  5-602 
Opinion  of  non-expert,  5-690 


SPACE  AND  DISTANCE,  cont'd. 
Experiments  to  determine,  see  Ex- 
periments. 
Expert  testimony  as  to,  see  Expert 

AND  Opinion  Evidence. 
Hearing,  distance  at  which  certain 
sounds  can  be  heard  (see  Hear- 
ing), 8-913 
Judicial  notice  as  to,  7-914 
Length  of  tow  line,  weight  of  tes- 
timony, 1-335 
Measurements  and   estimates,   com- 
parative weight,  14-156 
Stopping    train,    distance    required, 
5-600;    10-479;    11-839 
Experiments  as  to,  2-857;  5-488 
Expert    and    opinion    evidence, 
5-522JI,   543,   670/1 ;    10-480 
Judicial  notice,  7-889?i;  10-565 
Vision,  see  Seeing. 
SPANISH     GRANTS,     see     Public 
Lands  ;     Records.     See     also 
Grants. 
Documentary  evidence  of,  10-424 
SPARK-ARRESTERS,      see      Rail- 
roads. 
SPECIAL    ASSESSMENT  —  Consult 
analysis  of  this  article,  11-842 
Mortgage  lien  for,  burden  of  proof, 
8-785 
SPECIAL    BENEFITS,   see   Special 

Assessment. 
SPl!:CIALTY,     see    Bonds;     Deeds; 
NoN     Est     Factum;     Recogni- 
zances; Seals. 
SPECIFIC    ACTS,    see    Negligence. 
See   also   Character  and  Reputa- 
tion. 
As  evidence,  of  custom,  3-961 
Of  incapacity,  2-842 
Of  reputation,  see  Character. 
Cross-examination  as  to  specific  mis- 
deeds of  witness,  3-760,  868 
To  impeai;h  witness,  see  Impeach- 
ment OF  Witnesses. 
To  show  unchastity,  3-56 
SPECIFIC     INTENT,     see     Intent. 

See  also  Assault  to  Kill. 
SPECIFIC   PERFOEMANCE  —  Con- 
sult analysis  of  this  article,   11- 
923 
Age  of  defendant,  13-828 
Contracts   for  sale  of  land,   13-868 
Parol  evidence,   9-369 
Part  performance  satisfying  statute 

of  frauds,  12-25 
Variance,   13-626n 
SPEED,   at   other   times   and   places, 
2-920;    10-493 
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SPEED,  cont'd. 

Contract    limiting,  .breach    as    evi- 
dence    of     negligence,     8-954; 
10-495 
Customary  rate,  10-494,  524;  12-139 
To    rebut    contrary    evidence,    2- 
921n 
Expert  testimony,  5-600 

Trains,  5-544 
Laws  regulating,  10-499,  503,  524 
Breach    of,    see    infra,    Unlawful 
rate. 
Non-expert    opinion    as    to,    5-708; 

12-137 
Opinion  evidence,  12-137 
Steamship,     weight     of     testimony, 

1-334 
Street-car,    as    evidence    of    negli- 
gence, 12-136 
At  other  times  and  places,  2-920 
Unlawful  rate  of,   12-127 
Train  (see  Eailroads),  10-492,  502, 
517,  524 
As  evidence  of  negligence,  10-492 
In  injuring  animals,  10-517,  524 
Causing  fire,   10-547 
Judicial  notice,   7-941 
Res    gestae    declarations    of    pas- 
sengers, ll-347n 
Eules  as  to,  10-572 
Unlawful  rate  of,  violation  of  mu- 
nicipal   ordinance,    12-146 
Breach    as    evidence    of    negli- 
gence    (see     supra,    Laws 
regulating),  8-953;  10-498, 
517;    12-127 
SPIES,  see  Detectives  and  Inform- 
ers. 
SPIRITUAL   ADVISEES,   see   Priv- 
ileged    Communications;     Un- 
due Influence. 
SPIRITUALISM,    belief    in,    as    de- 
fense to  alleged  fraudulent  use 
of  mails,  9-147n 
As  evidence,  of  insanity,  9-451 
On    issue   of    testamentary    ca- 
pacity, 14-342 
Undue    influence    through,    13-198, 
226 
SPIRITUOUS  LIQUORS,  see  Intox- 
icating Ltquors;   Judicial  No- 
tice. 
SPOLIATION  —  Consult   analysis   of 
this  article,  11-948.    See  Altera- 
tion OF  Instruments;  Best  and 
Secondary  Evidence;  Presump- 
tions.      See     also     Suppression, 
Non-Production     or     Destruction 
of  Evidence. 
Account  books,  2-689,  692 


SPOLIATION,   cont'd. 
Account  books,  cont'd. 

Destruction    of,   necessity   of   ex- 
plaining, 2-689 
Accounts,  loosely  kept  by  partner, 
l-146n 
Wilfully  keeping  incorrect,  9-569 
Confusion  of  goods,  3-366 
Effect    on    secondary    evidence,    see 

infra.    Secondary    evidence. 
Fabrication     of     evidence,     3-145; 
9-975;  11-195 
Does  not  aid  weak  case  of  state, 
1-754 
Presumption     from     (see    Suppres- 
sion,   Non-Production    or    De- 
struction of  Evidence),  2-320; 
9-958 
Secondary  e-s-idence,  competency  and 
sufficiency     after     spoliation, 
2-740;    4-224;    9-962,   977;    11- 
961 
Of  destroyed  deed,  4-224 
Wills,  14-464 
SPONTANEOUS        STATEMENTS, 
see  Res  Gestae. 
Distinguished  from  verbal  acts,  11- 
292 
SPOTTERS,  see  Detectives  and  In- 
formers. 
Credibility  of,  3-770 
SPRINGS,  see  Waters  and  Water- 
courses. 
Presumption  as  to  source,  14-61 
SPY,    see    Credibility;     Detectives 

AND  Informers. 
STAGE  COACH,  see  Carriers. 
STAINS,    see    Bloodstains;     Rape. 
See  also  Powder  Stains. 
As  evidence  of  venereal  disease,  4- 
763 
STAMP  ACTS  —  Consult  analysis  of 
tliis  article,  11-973 
Certified    copy,    lack    of    stamp    on, 

10-886 
Deposition,  suppression  for  lack  of 

stamp  on  certificate,  4-440 
Objection   to   unstamped   document, 
sufficiencv,   9-85n 
When  taken,  4-550rt;  9-47«,  51 
Presumption  as  to  stamp  on  lost  in- 
strument, 8-346 
Unstamped    instrument,    admissibil- 
ity, 14-697 
STATE,    witness    fees,    liability    for, 

14-563 
STATE  DEPARTMENTS,  records 
and  documents  of,  privileged 
character,  see  Privileged  Com- 
munications. See  also  State  Se- 
crets. 
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STATEMENT,    by    accused,    as    evi- 
dence, 6-795 
Examination     by     jury     during, 
waiver  by  failure  to  object, 
9-125n 
Of    account,    see    Accounts,    Ac- 
counting   AND    Accounts 
Stated. 
Piling  and  ser^ing,  1-158 
Of  case,  as  admission,  1-476 
Opening,  see  Trial. 
STATE    PAPERS,    as    evidence,    10- 

393 
STATE'S    ATTORNEY,    see    Frose- 

cuting  Attorney. 
STATE  SECRETS,  10-343 

Admissions,  not  provable  by,  1-600 
Documents  containing,  8-194 

Secondary    evidence    of    contents, 
8-194 
Inspection  of  records  containing,  4- 

807 
Privilege  of  officers  as  to,  10-343 
Records  of  revenue  collector,  2-114; 
10-346,  735 
STATE'S   EVIDENCE,   see   Accom- 
plices. 
STATUS,    see    Capacity;     Citizens 
AND  Aliens;  Descent  and  Dis- 
tribution ;    DoMiciL ;    Infants  ; 
Legitimacy.     See  also  National- 
ity ;   Race. 
As    householder,    conclusion    as    to, 

6-559 
Effect    of    judgments    determining, 

7-830n 
Presumptions  as  to,  9-895 

Continuance,  9-912 
Reputation  as  evidence  of,  see  Eep- 

utation. 
Testator,   presumptions,   14-266 
STATUTE    OF    T'ELATTDS  —  Consult 
analysis  of  this  article,  12-1.     See 
Consideration. 
Acknowledgment  of  debt,  8-337 
Agreements  by  decedent  to  pay  for 

services,  5-426 
Assignments   for  benefit   of   credit- 
ors, 2-29 
Authority  of  agent  to  contract  con- 
cerning land,  13-831 
Composition  with  creditors,  3-263 
Compromise    and   settlement,    3-251 
Consideration,    see    Consideration  ; 

and  infra,  Memorandum. 
Contract,  for  sale  of  lands,  13-830 
Of  agency,  10-14 

Concerning  land,  13-831 
Of  emplovment,  8-494 
Of  eiiaranty,  6-267 
Of  insuvance,  7-502 
Qf  pigrri^gej  2-748 


STATUTE  OF  FRAUDS,  cont'd. 
Contract,  cont'd. 

Of  partnership  to  deal  in  lands, 

9-541 
Suretyship,  10-52 
Interest,  7-647 

Memorandum,  sufficiency,  13-831 
Consideration,   6-276 

Recital  of  value  received,  6- 

284 
Seal,  sufficiency,  6-285 
Writing,    sufficiency    of    pre- 
sumption from,  6-285 
Contract  of  guaranty,  6-274 
Detached  papers,  6-275 
Letters    and   telegrams,    6-274; 
8-495 
New    promise    to    pay     after    dis- 
charge in  insolvency,   8-958 
Objections  to  e\idenee,  as  violation 
of,  9-82 
Oral    evidence    admitted    without 
objection,  9-122 
Parol  evidence,  12-7,  11;  13-854 
Admitted   without    objection,   see 

supra.  Objections. 
Consideration,  parol  proof  of,  12- 

10,  14,  23?i 
Contract,  as  to  parties  to,  9-405h 
Of   lease,   affecting,   8-74 
Of  sale,  interpreting,  9-494 
To  complete,  9-350 
Deed,  of  terms   of  sale   not   em- 
bodied in,  3-382?i 
Showing  it  to  be  mortgage,  8- 
699 
Of  reservation  of  fixtures,  exclu- 
sion of,  5-768 
Of   subsequent    agreement,    9-360 
To    explain   ambiguity,    l-834n 
In    memorandum    of    contract, 
13-832 
To  show  date,  9-368 
Parol  waiver  of  provisions  of  con- 
tract,  13-1025 
Part   performance  in   suit   for   spe- 
cific  performance,   11-938 
Degree  of  proof,  11-946 
Order  of  proof,  9-249 
Proof  under  general  denial,  13-794 
Ratification,  10-617 
Rescission,   agreements,   11-262 
Sales,  11-510 
Timber,  sales  of,  12-506 
Trusts,    13-116,    136 

Constructive,  13-154 
Void  contract  as  evidence,  see  Writ- 
ten Instruments. 
STATUTE   OF  LIMITATIONS,  sea 

Limitation  of  Actions. 
STATUTE  OF  WILLS,  see  Wii,i.s, 
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STATUTES  —  Consult     mialysis     of 

this    article,    12-30.      See    Stamp 

Acts.     See  also  Constitutionality. 

Action    taken    under,    local    option 

election,   see   Intoxicating 

Liquors. 

Ambiguity,     explaining     by     parol, 

1-845H 
As  evidence  of  boundaries,  2-696 
Certificate  of  publication,  see  Cer- 
tificates. 
Constitutionality,    see    Constitution- 
ality. 
Construction    of,   authorizing    depo- 
sitions, 4-312 
Expert   testimony,   as   to   general 
practice,  5-568 
As  to  meaning  of  terms  in,  5- 
604 
Governing  evidence,  6-391 

Privilege   of   witness,   14-642 
Judicial     notice,     of     legislative 
journals,   7-991 
Of  matters  affecting,  7-961 
Of  meaning  of  words  used  in, 
7-925 
Practical    construction    given    by 
pviblic  officers,  7-925 
Dispensing    with    necessity    of    au- 
thenticating     written      instru- 
ments, 14-733 
Enrolled  bill,  conclusiveness  of,  3- 

285 
Foreign  state,  see  Foreign  Laws. 
Creating    disqualification    of    in- 
famy, enforcement,  3-206 
Infringement  of  right  to  jury  trial, 
making  referee 's  report  prima 
facie  evidence,  11-29 
Eequiring  proof  of  specimens  of 
handwriting    to    satisfaction 
of  court,  6-433 
Judicial    notice,    see    Judicial 
Notice. 
Sources  of  information,  7-1032 
To  aid  in  construction,  see  supra, 
Construction. 
Method  of  proof  provided  by,  ex- 

clusiveness,  4-623 
Navigability    of    stream,    declaring, 

14-27 
Parol  evidence,  of  municipal  ordi- 
nance, 8-835 
To   show  irregularity   in   passage 
of,   3-286 
Presumption   as   to   continuance,   9- 

909 
Public   and  private,   distinction  be- 
tween, 7-950 
Recitals  in,  as  evidence,  7-765 


STATUTES,  cont'd. 

Ecgulating    speed    and   signals,   see 
Necligence;    Railroads.     See 
also  Signals;  Speed. 
Regulating  weight  and  effect  of  evi- 
dence,    see     Conclusive     Evi- 
dence.    See  also  Constitution- 
ality. 
Repeal    of    regulating    signals    of 
train,   effect   on   right   to   show 
failing  to  give  signals,  10-495n 
Retroactive  effect,  allowing  juror's 
affidavits    to    impeach    verdict, 
3-233 
Governing     competency     of     wit- 
nesses,  infamy,   3-203?i 
Governing  taking  of  depositions, 
4-524)1 
Variance     between     enroded     and 

printed  copies,  3-233n 
Violation   of  as   evidence   of   negli- 
gence, see  Negligence. 
Water     rights,     awarding    priority, 
14-53 
STENOGRAPHER,     Communications 
to,    privileged    character    of,    10- 
219 
OflScial  stenographer's  notes,  as  evi- 
dence  of   matters   adjudicated, 
7-853n 
As  part  of  res  gestae,  5-952 
As  record,  10-784 
Of    former   testimony,    1-606;    5- 
950 
Given  through  interpreter,  7-661 
Weight,  14-113 
Presence  of,  during  examination  by 

grand  jury,  6-249 
Use    of   notes    to    refresh    memory, 

11-147 
Use  of  to  take  deposition,  4-429« 
STERILITY,  see  Impotency. 
STIPULATED  DAMAGES,  see  Dam- 
ages. 
STIPULATIONS  —  Consult    analysis 
of    tJiis   article,   12-5t.     See   As- 
sent; Waiver.    See  also  Consent. 
Abstracts  of  title,  for  use  of,  1-67, 

l-69n 
As  admissions,  1-470 
As  to  evidence,  admission  of,  3-192 
Incompetent     evidence     admitted 
by,  rebuttal  by  similar  incom- 
tent  e-\ddence,  3-186/1 
In  divorce  proceedings,  4-748 
Testimony   of   absent   witness   to 
avoid   continuance,    effect    in 
divorce    case,   4-74Sn 
Waiving  right  to  object,  9-40 
As  to  swearing  of  witness,  4-434 
Best  evidence  of,  2-281n,  293?i 
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STIPULATIONS,  cont'd. 

Construction  of,  as  to  evidence  and 

witnesses,  3-194 
Copy,  for  use  of,  not  admission  of 
genuine  original,  3-192?) ;  4-211?!- 
Criminal  case,  by  defendant's  coun- 
sel not  to  use  witness  excepted 
from  rule  of  exclusion,  3-239n 
Deposition,     as     to     certificate     of, 
4-444 
As  to  use  of,  4-493,  555?i 

As  waiver,  of  incompetency  of 
deponent,  4-526?i 
Of   irregular   return,   4-523n, 
537JI 
Effect   of   subsequent  incompe- 
tency of  deponent,  4-529n; 
12-734 
Grounds  for  using,  4-507 
In   other   actions,    necessity   of 
showing  deponent 's  inabil- 
ity to  attend,  4-510n,  512?i 
Taken  in  other  actions,  4-506 
Necessity      of      showing 
grounds,  4-510n 
Whole     deposition     admissible, 
4-527 
To  take,  4-348,  472 

As    waiver    of    competency    of 

deponent,  4-551 
In  criminal  case,  4-311«, 
Waiving     formalities,     4-548n, 
549n 
Divorce,  as  basis  for,  1-463 
Eminent    domain,    by    condemning 
company  as  to  method  of  con- 
structing   improvement,    5-220?i 
Former  testimony,  for  use  of,  5-890 
Effect  on  objections,  9-46 
Necessity  of  filing,  5-936 
In  open  court,   1-463 
Judicial  notice,  contrary  to  stipula- 
tion, see  Judicial  Notice. 
Of  signatures,  7-1012rt 
Of  stipulation,   7-1000?i 
Objections,   dispensing   with   repeti- 
tion of  objection,  9-57 
On    former    trial,    admissibility    at 
subsequent    trial    (see    Former 
Trial),  l-560n 
As   admission,    1-471 
Eevocation  and  amendment,  5-892 
Taken   in   other  actions,   see  supra, 
Depositions. 
STOCK,    injuries    to,    see    Animals; 

Kailroads. 
STOCK  BOOKS,  as  evidence,  3-619 
STOCK     BROKERS,     inspection     of 
books  of,  14-645?i 


STOCK  EXCHANGE,  rules  of  as  evi- 
dence of   gambling  character   of 
contract,    6-175 
STOCK   GAMBLING,   see   Gaming. 
STOCKHOLDERS,  see  Corporations. 
Admissions  by,   l-558m 
Interest    of    as    disqualification    as 
witnesses,     see     Transactions 
WITH  Deceased  Persons. 
STOCKS,  see  Corporations. 
STOLEN  GOODS,  see  Larceny;  Re- 
ceiving Stolen  Goods. 
Possession  as  evidence  of  guilt,  see 
Larceny  ;    Receiving    Stolen 
Goods. 
Burglary,  2-823 
Robbery,   11-457 
Value  of,  13-546 
STOPPAGE     IN     TRANSITU     (see 

Sales),  11-549 
STOWAGE,  see  Cargo. 
STRANGERS,    bequests    to,    as    evi- 
dence of  testamentary  incapacity, 
see  Wills. 
Declarations     (see    Declarations  ; 
Res  Gestae),  1-573 
STRANGULATION,  see  Death. 
As   cause   of   death,   opinion   as   to, 
6-682 
STREET    RAILROADS  —  Consult 
analysis    of    this    article,    12-113. 
See  Carriers  ;  Negligence  ;  Rail- 
roads. 
Distance  within  which   car  can  be 
stopped,    see    Space   and   Dis- 
tance. 
Expert  testimony  as  to,  5-601 
Management  of  car,  12-138 
Injuries  by  car,  hours  of  service  of 
employes,    8-925 
Schedule  time,  8-924?i 
Judicial  notice  as  to,  7-945 
Negligence,  see  Negligence. 

Presumption   from   happening  of 
injury,   2-908;    8-875nn 
Register   of    fares,    as   evidence   of 

number  of  passengers,  2-296?i 
Res   gestae   declarations,  conductor, 
11-30071,  304n,  434,  437« 
Employes,  ll-342n 
Injured  person,  ll-323n,  352 
Motorman,     gripman     or     driver, 

ll-338n,  347?;.,  436 
Passengers,   ll-313n,  347n 
Third   persons,   ll-340n,   341?i 
Signals,  see  Signals. 
Speed,  opinions  as  to,  see  Speed. 
Tender  of  fare,  sufficiency,  12-489/1 
Time   a  car  stopped,   estimate,   14- 
205n 
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STKEETS,    see    Dedication;    High- 
ways. 
Condition  of  sidewalk,  exhibition  of 

portion,  4-276» 
Improvement   of,   see   Special   As- 
sessment. 
Plats  as  evidence  of,  2-707 
STRENGTH,  see  Capacity. 

Of    building,    distance    moved,    13- 

43  7« 
Of  parties  to  homicide,  as  circum- 
stantial evidence,  6-696' 
On  issue  of  self-defense,  6-767 
Of  timbers,  see  Building  and  Build- 
ing Contracts  ;  Bridges. 
Opinion  as  to,  6-768 
"Specific  instance  and  tests,  2-846; 

6-768 
To    resist   pressure    or   force,    opin- 
ion,  2-852 
Victim  of  rape,  2-846 
STRIKES,  see  Labor  Unions. 
STEIKING    OUT    AND    WITH- 
DRAW A  L  OF  EVIDENCE  — 
Consult   analysis   of   this   article, 
12-155 
Answer  to  question,  see  Answers. 
Irresponsive,  4-678 ;  9-36 
Responsive  but  incompetent, 
called  out  by  objector,  9-40 
By  court,  of  its  own  motion,  priv- 
ileged   communications,    10-163 
Cross-examination  where  evidence  in 

chief  has  been  stricken,  3-808 
Depositions,  withdrawal  of,  4-533 
Direct     examination,     where    cross- 
examination  is  impossible,  3-809 
Evidence,    admitted   without   objec- 
tion, 9-110 
For  refusal  to  answer  questions, 
in  patent  proceedings,  9-605 
Inadmissible  under  plcacUngs,  13- 

814 
Inadvertently  admitted,  9-37 
Incompetent  witness,  testimony  of, 
12-1052 
Subsequently    disclosed,    13-1002, 

1005 
Subsequently  occurring,  12-1052 
Objection,    distinguished    from   mo- 
tion  to   strike,   12-157/1 
Treated  as  motion  to  strike,  9-48, 
110;  12-157?i 
Privileged  communications,  10-329 
Receiving  evidence  subject  to,  9-56 

By  referee,   11-21 
Refusal   to   permit    examination   of 
person     after     profert,     effect, 
4-294 


STRIKING     OUT     AND     WITH- 
DRAWAL   OF     EVIDENCE, 

cont'd. 
Self-incriminating    testimony    given 
under  misapprehension  of  priv- 
ilege,  3-899 
Waiver  by  failure  to  move  to  strike, 
evidence  conditionally  admitted, 
9-56,  243 
STRIKING      OUT      ANSWER,     see 

Ansirer. 
STUBS,  see  Books.     See  also  Check 

Book. 
SUBMISSION,  see  Arbitration  and 

Award. 
SUBORNATION  OF  PERJURY,  see 
Perjury. 
Accomplices,  who   are,   1-114 
Charge  of   as  justifying  resort  to 

character    evidence,    3-20 
Single  witness  sufficient,  3-699 
SUBPOENA,     see     Attendance     of 
Witnesses. 
Ad  testificandum,  2-101 
As  evidence,  in  action  bv  witness 

for  fees,   14-566 
Disobedience    of,    punishment    for 

contempt,  3-479 
Duces    tecum    (see    Production    of 
Documents),  2-109;  4-809 
By   commissioner   to   take   depo- 
sitions,  4-411 
Return   on    (see  Beturn),   10-749 
Service  of   (see  Servhce),  2-105 
To  interpreter,  7-664 
Witness     attending     without,     fees, 
14-540 
SUBROGATION,  burden  of  proof,  8- 

681?i 
SUBSCRIBING    WITNESS     (see 
Wills;  Written  Instruments), 
14-757 
SUBSCRIPTIONS,    see    Parol    Evi- 
dence. 
To  capital  stock,  see  Corporations. 
SUBSEQUENT  PRECAUTIONS 

AND    REPAIRS    (see    Admis- 
sions;   Negligence),   2-928;    10- 
567;    14-40;    14-322 
To   show   abilitv    to   prevent    con- 
dition,   6-496 
To    show    knowledge,    see    Knowl- 
edge. 
SUBSEQUENT   TRIAL,  see  Former 

Trial. 
SUBSTITUTED  SERVICE,  see  Serv- 

ICE 

SUBSTITUTION,     see     Novation. 

See  also  Parties. 
SUBTERRANEAN     WATER,     see 

Waters  and  Watercourses. 
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SUCCESSION,     see     Descent     and 
Distribution  ;     Executors    and 
Administrators.     See  also  Heir- 
ship. 
SUFFERING,     see     Damages;     In- 
juries to  Person;  Mental  and 
Physical  States. 
SUFFICIENCY  OF  EVIDENCE,  see 
Weight    and    Effect    of    Evi- 
dence. 
SUICIDE,  see  Cause  ;  Presumptions. 
See   also   Death;  Powder  Stains. 
Attempt,  by  accused  as  evidence  of 
guilt,   3-14071;    6-704 
Intoxication     as     negativing     in- 
tent, 7-609ra 
Cause  of  death,  6-746 

Of  insured,    7-552 
Declarations    of    intent    to    commit 

(see  Intent),  6-747 
Expert  testimony  as  to  cause  of, 

14-364 
Homicide,   as   defense   to   prosecu- 
tion  for,   6-746 
Insanity,  as  evidence  of,   7-446 
Insured,   7-552,  560 
Mental  and  physical  state,  as  evi- 
dence of,   6-746 
Opinion  as  to,  6-748 
As  to  possibility,  5-670n 
Non-expert,   5-689n 
Self-infliction  of  wounds,  see  Acci- 
dent;  Conclusions;  Wounds. 
Expert  testimony,  5-577,  590 
As  to  accident,  5-590 
Testator,    as    evidence     of     testa- 
mentary capacity,   14-273,  295 
SUMMONS,    see    Service.     See    also 
Notice;  Process;  Eeturn. 
Publication  of,  see  Affidavits. 
Affidavit    for,    sufficiency,    l-721n 
SUN,  rising  and  setting  of,  see  Al- 
manac; Judicial  Notice. 
SUNDAY,    attendance    of   witnesses 
over,   compensation,  14-551 
Contracts  made  on,  see  Contracts. 
SUNDAY     LAWS,     against     travel- 
ing,   effect    on    action    for    inju- 
ries   from    defective    highway, 
6-476 
Delivery  of  telegrams,   12-406 
Judicial    notice    that    shaving    is 
not   act   of  necessity,   7-931 
SUPERVISORS,  see  Boards. 
SUPPLEMENTARY  PROCEED- 
INGS —  Consult  analysis  of  this 
article,  12-229 
Affidavit    in,    sufficiency,    l-719n 
Commitment    of    debtor    for    con- 
tempt, 3-446n 


SUPPLEMENTARY    PROCEED- 
INGS, cont'd. 
Compelling    attendance    and    testi- 
mony  of   witnesses,   3-478 
Compelling  testimony  by  contempt 

proceedings,    3-491 
Competency  of  husband  and  wife 

as   witnesses,   6-873 
Depositions  in,  4-314m. 
Exemptions,    burden    of    proof    as 

to,    6-556 
Judicial  notice  of   record  in  prin- 
cipal   action,    7-1002 
Testimony   given   at,   as   privileged 
communication,  l-483n 
Use  of  to  impeach,  7-58 
SUPPORT,  loss  of,  under  civil  dam- 
age acts,  see  Intoxicating  Liq- 
uors. 
Of  child,  see  Parent  and  Child. 
Of  land,  see  Adjoining  Land  Own- 
ers. 
Of  parent,  see  Parent  and  Child. 
Of  spouse,  see  Husband  and  Wife. 
SUPPOSITION,  see  Belief;  Expert 
and  Opinion  Evidence.    See  also 
Conclusions;  Impression. 
As  proof,  14-77?i 
SUPPRESSION,   N  O  N-P  R  O  D  U  C- 
TION   OR   DESTRUCTION   OF 
EVIDENCE  (see  Presumptions; 
Spoliation),  3-147;   11-194 
Alteration  of  instruments,  see  Al- 
teration  OF   Instruments. 
By   prosecuting   officer,   failure    to 
call  adverse  witnesses,  14-572 
Fabrication,    ease    of,    as    affecting 
weight  of  oral  statements,  14- 
147 
Inference    or     presumption     from, 
1-250;    2-320;    9-958 
Accounting,  failure  of  officer  to 

make,   9-203,   222 
Breach  of  promise  suit,  2-735 
Claim    of    privilege    (see    Privi- 
leged     Communications; 
Witnesses),  14-677 
Disbarment     proceedings,     14- 
645?i 
Direct  evidence,  suppression  of, 

3-85 
Documentary  evidence,  non-pro- 
duction, 2-374,  376;  4-821 
Account  book,  after  notice,  2- 

692 
Contract,    presumption   of   ex- 
ecution,  13-834 
Evidence    equally    accessible    to 
adversary,    failure    to    pro- 
duce,   6-32 
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SUPPRESSION,   N  O  N-P  R  O  D  U  C- 
TION    OR   DESTRUCTION    OF 
EVIDENCE,  cont'd. 
Inference     or     presumption     from, 
cont 'd. 
Failure,  to  call  witnesses,  see  in- 
fra, Witnesses. 
To    make    full    disclosure    in 
bill   for   injunction,   7-298 
To   produce   testimony,  in   ac- 
tion to   set   aside   fraudu- 
lent   conveyance,  '6-128 
In    forfeiture    case,    5-838 
To   testify,   accused,   6-729 
Disbarment    proceedings,    in- 
ference,   14-645ri 
Fraud,   shown   by,   G-32 
Party    charged    with   undue 

influence,   3-238 
To  lack  of  notice,  13-905 
Physical     examination,     refusal 

to  submit  to,  9-811 
Preliminary    examination,    fail- 
ure   to     offer    evidence     of 
alibi  at,  1-754 
Witnesses,  failure  to  call,  1-250; 
3-103?i;    6-729;    9-965 
Spouse,   6-892 

Suppression  of  facts  by,  ef- 
fect   on    credibility,    3- 
779;  14-173 
Witnesses    with    knowledge, 
1-337;    11-194 
Preventing    attendance    of    as 
ground   for   using   former 
testimony,    5-908 
Secondary   evidence,   effect   on,    2- 
740;  "4-224;  9-662,  977;  11-961 
Subsequent    will,    presumption    of 
revocation  of  prior,  14-447 
SUPPRESSION    OF   DEPOSITION, 
see  Depositions. 
For   refusal    to    testify,   4-422 
SURCHARGING  ACCOUNT,  see  Ac- 
counts,   Accounting    and    Ac- 
counts Stated. 
Burden  of  proof,  1-147 
Degree  of  proof,   1-147 
Settled    account,    1-138 
S  U  E  E  T  Y    OF    PEACE  —  Conmlt 
anahjsis    of    this    article,    12-242. 
See  Bonds;  Recognizances. 
SURETYSHIP,  see  Parol  Evidence; 

Principal  and  Surety. 
SURFACE    WATERS,    see    Waters 

and  Watercourses. 
SURPRISE,  see  Mental  and  Physi- 
cal States. 
As  ground,  for  examining  witness 
as    to    variant   statements,    7- 
27,  33 


SURPRISE,  cont'd. 
As  ground,  cont  'd. 

For    excluding    similar    transac- 
tions,  11-772 
For    impeaching    own    witness, 

7-23,    25 
For  new  trial,  see  New  Trial. 
SURREBUTTAL,     see     Rebuttal; 

Witnesses. 
SURRENDER,  see  Abandonment. 
SURROGATE  COURTS,  see  Probate 

Courts. 
SURVEY,  interior  workings  of  mine, 
see  Mines  and  Minerals. 
Marine,  see  Ships  and  Shipping. 
As     evidence     of     condition     of 

ship,    7-536 
Report  of,  see  Surveyors. 
Under  order  of  court,  7-563n 
SURVEY'ORS,   as   experts,   on  boun- 
daries, 2-720 
Decision     as     to     navigability     of 

stream,  effect,  14-26/1 
Declarations  of,  as  to  boundaries, 

2-727 
Marine,  report  by,  parol  evidence 
contradicting,    1-323 
SURVEYS   AND   SURVEYING,   see 
Diagrams;  Timber.   See  also  En- 
gineering. 
Abbreviations,    see    infra,    Judicial 

notice. 
As  evidence,   10-393 

Of  boundaries,   2-698,   705,   709 
Of    county     surveyor,    effect     of 
statute  making  competent,  2- 
705n,  707?!. 
Expert  testimony  as  to,  5-601 
Necessity    of    being    official    sur- 
veyor, 5-53  7?i 
Field  notes,  5-277;  10-406 

As    declarations    against    inter- 
est, 4-72 
Of    highway,    6-4G5 
Judicial   notice,    7-984n,   987 

As  to  abbreviations  in,  1-26,  27; 

7-92  7  H 
As  to  inaccuracies  in,  7-91 7 ft 
Maps  of,  see  Maps. 
Marine  survey,  see  Survey. 
Marks    of    surveyor,    explanation 

of,   1-31 
Meandering    of    stream,    as    evi- 
dence   of    navigability,    14-26 
Official,   how   shown,    10-413 
Parol    evidence    affecting,    10-1000 
Patents,     explaining    by    surveys, 

2-695 
Presumption    in    favor    of,    10-413 
Private,    8-433;    10-415 
Public   lands,  presumption,   10-405 
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SURVEYS    AND     SUKVEYIJNG, 
cont 'd. 
Records    of    official    surveyor,    10- 

736 
Reputation   as   to,   2-722 
Spanish   surveys,    10-425 
Unofficial,  see  supra,  Private. 
SURVIVORSHIP,    see    Death    and 
Survivorship. 
Sufficiency   of   proof   of,    2-784 
SUSPICION,    insufficient    to    justify 
ccnviction      on      circumstantial 
evidence,    3-94 
SUSTAINING    WITNESS,    see    Im- 
peachment OF  Witnesses. 
SWAMP  LANDS,  see  Public  Lands. 
Platting  as,  effect  on  navigability, 
14-26n 
SWEARING,     see     Perjury;     Wit- 
nesses.   See  also  Subornation  of 
Perjury. 
SWEARING  WITNESSES,  see  Wit- 
nesses.   See  also  Oath. 
SWORN    COPY,    see    Copies;    Rec- 
ords. 
SWORN    PLEADINGS,    see    Plead- 
ings. 
TABLES,     see     Books;     Mortality 
Tables.    See  also  Annuities. 
Mechanical  tables,  2-589 
Of  water  power,  2-589?i 
Tide   tables,   2-589 
TAG,  see  Label;  Marl's. 
TALLY  SHEETS,  see  Elections. 
TASTING,    by    jurors    (see    Demon- 
strative Evidence),  5-491 
Testimony   as   to,  5-491 
TAXATION  —  Consult     analysis     of 
this  article,  12-248.    See  Judicial 
Notice;  Special  Assessment. 
Abbreviations    in    assessments    and 
tax  deeds,  see  Parol  Evidence. 
Judicial    notice,    1-26 
Assessment,  as  evidence  of  value, 
10-728;   13-454 
Judicial     notice     of     undervalua- 
tion,   13-425 
Assessment   lists,   as  admission,   1- 

363 
Assessment  roll  as  evidence,  6-448 

Of  value,  4-23171 
Deeds,  see  infra,   Tax   deeds. 
License  tax,  payment  of,  7-697 

Best    evidence,    7-731 
Mortgage     lien     for,     burden     of 

proof,  8-785 
Non-payment      of,      as      showing 

abandonment,    1-6 
Payment    of,    as    evidence,    of    ad- 
verse   possession,    1-680 
Highway,    6-471 


TAXATION,  cont  'd. 
Payment  of,  cont'd. 

Of    boundary    line,    2-703 

Of     genuineness     of     ancient 

deed,    1-872 
Of    ownership,    9-263 
Of  pauper's  settlement,  9-677 
Of  title,  12-603 
How  shown,   see   Payment.     See 
also  Beceipts;  and  supra,  Li- 
cense tax. 
Presumption    of    regular    exercise 
of    taxing   power,   9-198 
Assessment   and  levy,   9-951 
Records,  as   best   evidence,   10-812 
Of   tax   officers,    10-727 
Parol  evidence,   10-1002 
Return    of    tax    collector,    10-748, 

749 
Sale  for,  see  infra,  Tax  deeds. 

Best   evidence,   10-815 
Special  assessment,  see  Special  As- 
sessment. 
Tax  deeds,    as    evidence    of    title 
(see  Title),  12-549 
Necessity    of    showing    proceed- 
ings  authorizing,   4-837 
Power    of    legislature    to    make 

conclusive,  2-293 
Tax    duplicates    to     show     par- 
tition, 9-526 
Tax    lists,    as    admissions,    1-363, 
393 
As  evidence  of  debt,  6-98n 
As    evidence    of    insolvency,    7- 

493 
Authentication  of,  10-801n 
Certified  copy,  10-867n 
Privileged   character   of,    10-349 
Tax  receipts   (see  Receipts),  10-744 

Stub   duplicate,   10-724/1 
Tax   title    (see    Title;    and   supra. 
Tax  deeds),  13-21 
TAX  SALES,  see  Taxation. 
TAX  TITLES,  see  Taxation;  Title. 
TECHNICAL     TERMS,     see     Parol 
Evidence.     See    also    Words   and 
Phrases. 
TELEGRAMS,   see   Telegraphs   and 

Telephones. 
TELEGRAPHS     AND      TELE- 
PHONES —  Consult    analysis    of 
this  article,  12-398.   See  Eminent 
Domain;  Written  Instruments. 
Judicial    notice    as    to    telegraphs, 
7-745 
Common  use,  7-931n 
Rule   of   company   to   destroy   mes- 
sages, 14-721n. 
Telegrams,      abbreviations,      parol 
evidence   explaining,   9-391 
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TELEGRAPHS     AND     TELE- 
PHONES, cont'd. 
TeU'granis,  cont'd. 
Admissibility,    see    Written    In- 
struments. 
Authentication,   14-742,  754,  757 
Best  and  secondary  evidence  of, 
3-541;    11-520 
Necessity  of  notice  to  produce 
original,  2-361n 
Contract   of   sale   evidepced   bv, 

11-514,   520 
Delivery,    declarations    of    mes- 
senger    accompanying,     11- 
428 
Presumption  of,  see  infra,  Pre- 
sumptions. 
Failure     to     deliver,     burden     of 

proving  damage,  4-7n 
Presumption,   as   to   delivery   of 
telegram,    4-260;    9-903^ 
Of  receipt,   11-521 
Privileged    character    of,    10-357 
Production     of,     compelling     by 
subpoena,    2-113 
Telephones,     admissions    over,     1- 
604 
Conversations     over,     testimony 

as   to   part   heard,    1-605 
Entries,    by    telephone    company, 

of  rent  and  service,  5-262/1 
Presumptions,   as   to   response   to 

telephone    call,    9-903 
Recognition  over  (see  Identity), 
14-154;i 
TELEPHOIS  ES,     see     Telegraphs 

AND  Telephones. 
TEMPERANCE,    see     Intoxication. 
See    also    Drunkenness;    Habits; 
Intemperance. 
TEMPORARY    ALIMONY,    see    Di- 
vorce. 
TENANCY,  see  Landlord  and  Ten- 
ant. 
TENANTS  IN  COMMON,  see  Par- 
tition.   See  also  Confidential  Re- 
lations;  Co-Tenants. 
TENDER  —  Consult  analysis  of  this 
article,  12-481 
Accord    and    satisfaction,    accept- 
ance   as,    1-123 
Prerequisite   to  rescission   of,   1- 
128 
Arbitration    agreement,   where    re- 
quired   by,    1-960 
Bailee's   charges,    13-70 
Bar    to    prosecution   for    malicious 

mischief,    8-388 
Bribery,   as   element  of,  2-761 
Deed,   by   vendor,    13-878 


TENDER,  cont'd. 

Discharge    of    mortgage    by,    8-770 

Chattel    mortgage,    8-689 
Necessity    of    alleging    in   answer, 

13-796 
Of  price,  as  prerequisite  to  action 

for   non-delivery,    11-602 
Pledgor,    to    bona    fide    purchaser, 

9-863 
Proof  of,  under  general  issue,  13- 

766 
Replevin  of  chattel  bailed,  prelim- 
inary to,   ll-232n 
Subsequent   to   suit,   13-891 
TERRITORIAL    COURTS,    see 

Courts. 
TESTAMENTS,  see  Wills. 
TESTATOR,  see  Executors  and  Ad- 
ministrators;     Undue     Influ- 
ence; Wills. 
Admissions  by,  see  Admissions. 
Competency     to     make     will,     see 
Wills. 
Testimony      of      subscribing 
witnesses    as   to,    14-388 
Declarations  by,  see  Wills. 

Affecting  title,  against  devisees, 
1-523 
Presence  at  execution  of  will,  14- 

425 
Request    by,    to    subscribing    wit- 
ness   to    sign,    14-425 
TESTIMONIO,  as  evidence  of  title, 

10-433 
TESTIMONY,    see    Former    Testi- 
mony;   Weight  and   Effect  of 
Evidence. 
Contradiction    of,    14-126,    129 

Uncontradicted,  what  is,   14-126 
Meaning    of,    5-302 
Weight,    as    compared    with    con- 
duct   and    circumstances,    14- 
119 
TESTS,   see   Examination   of   Wit- 
nesses; Experiments. 
THIEF,  see  Larceny.    See  also  Com- 
mon Thief. 
THIRD  PARTY  CLAIM  CASES,  see 

Attachment. 
THREATENING  MATTER,  see  Of- 
fenses Against  Postal  Laws. 
THREATS,   see   Assault  and   Bat- 
tery; Homicide. 
Abduction   by,    1-34 
Against  class  or  family   (see  infra, 
General    and     impersonal),     1- 
985;   6-711,   785 
Against    third   persons,   6-711,   797 
For   whom  accused   mistook   de- 
ceased,   6-737 
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THEE  ATS,  cont'd. 

Against  third  persons,  cont'd. 
Whom    he    intended    to    kill,    B- 
737 
Aggressor,   to   show   who   was,   in 

homicide,    6-767 
Arson,   as    evidence   of,   1-984 
As  basis  for  surety  of  peace,  12- 

243 
As  privileged  communications,  10- 

179 
Assault    and   battery,   on  prosecu- 
tion   for,    1-1009 
By   accomplice,    1-1009 
By  accused,  as  circumstantial  evi- 
dence   of   guilt,    6-710 
By  co-conspirator,  3-423 
By    deceased,    as    cumulative    evi- 
dence, 3-922 
As     explanation     for     prepara- 
tions   by   accused,    6-707 
On    issue    of    self-defense,    6-783 
To  aid  jury  in  fixing  penalty,  6- 

799n 
To  characterize  recent  provoca- 
tion,  6-783 
To    rebut    inference    of    malice 
from  accused's  hostile  acts, 
6-628 
To    show    a    killing    in    defense 
of    another,    6-798 
By    third    persons,    in    prosecution 
for  obstructing  justice,  9-143 
On    issue    of    self-defense,    6- 

797 
To    show    such    person's    guilt, 
6-751 
Conditional,   6-639,   785 
Confession  secured  by,  3-313 
Duress   by,   4-896,   903,   907 
Explanation  of,   6-712 
Flight,  as  explanation  of,  3-14471 
Forcible   entry,  as  evidence  of,  5- 

789 
Friendly     relations     restored,     ef- 
fect,  6-711 
General  and  impersonal  (see  supra, 
Against    class    or    family),    1- 
1009n;    6-784;    8-369 
Intent,    as    evidence    of,   3-128:    7- 

618,    637 
Libel,    author    of,    as    circumstan- 
tial   evidence    to    show,    8-190 
Malice,     premeditation,     shown     by 

(see  Malice),  6-637;   8-367 
Mayhem,   by   prosecuting   witness, 

8-555 
Motive,  as  evidence  of,  see  Motive. 
Opinion  as  to   whom   directed  at, 
6-643 


THREATS,  cont'd. 

Prosecution     for     making     threats 

agains  ,  other  persons,  3-114n 
Eemoteness,   6-717 
Understanding    of    witness     as    to 

meaning  of,  7-603n 
Undue    influence   acquired   by,   13- 

195 
What   constitutes,   6-638,   784 
Witness,  as  evidence  of  bias,  3-855n 
TICKET  AGENT,  see  Carriers. 
TICKETS,  see  Carriers. 

Assent  to  conditions  on,  presump- 
tion,  2-12 
Parol  e\'idenee  affecting,  see  Parol 
Evidence. 
TIDAL  STREAM,   see  Waters  and 
Watercourses. 
Judicial   notice   of,    14-16 
TIDE   LANDS,   see   Public   Lands; 
Waters  and  Watercoxjrses. 
Ownership,  presumptions,  14-10 
TIDE  TABLES,  see  Tables. 
llMEEt'R  —  Consult   analysis   of   this 
article,    12-502.     See    Logs    and 
Logging. 
Actions    by    government    for    tak- 
ing   of,    10-435 
Damages    for    cutting,    13-40 
Judicial    notice,     of    difference    in 

methods  of  scaling,  7-938n 
Value  of,  see  Expert  and  Opinion 
Evidence;   Value. 
Opinion,  13-478n 
Waste,  in  cutting,  li-2n,  3n,  4n 
TIME,    see    Contracts;     Payment. 
See  also  Date;  Performance ;  Rea- 
sonable Time;  Seasons. 
Ability  to  estimate,  test,  5-481 
Alterations   in   instruments,   wills, 

when  made,   14-458 
Delivery,  see  Delivery. 
Entry,  in  burglary,  2-817 
Estimates  of,  weight,  14-204 
For  authenticating  written  instru- 
ments, 14-795 
For  demand,  reasonableness,  4-268 
For   making  offer  of  evidence,   9- 

161 
For  motion  to  exclude  witnesses, 

14-588?i 
For  objections,  see  Objections. 
Intervals  of,  memory  as  to,  14-204 
Judicial    notice    of,    see    Judicial 
Notice. 
Required   for   travel   and   trans- 
portation, 7-933 
Lapse  of,   see  Limitation  of   Ac- 
tions.      See     also     Delay; 
Laches. 
As  affecting,  degree  of  proof  of 
execution,  wills,  14-434 
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TIME,  cont'd. 
Lapse  of,  cont'd. 
As  affecting,  cont'd. 

Proof   of   trust,   13-146 
Presumptions,     failure     to     call 
trustee   to   account,   5-441 
In  favor,  of  probate  sale,  5- 
405 
Of  records  irregularly  kept, 
10-854 
Of  extinguishmert  of  trust,  9- 

904;    13-116 
Of  payment,  see  Payment. 
Of  performance   of    trust    by 

guardian,   6-322 
Of  regularity  from,  4-153,  584; 

5-395 
Settlement     and     distribution 

of  estate,  5-451 
Tax  deed,  validity  of,   12-345 
Of  commission  of  offense,  see  Vari- 
ance. 
Adultery,  as  element  of,  1-627 
Proof  in  divorce   case,  4-751 
Of    day,    memory    of   when    event 
occurred,  14-204 
Eising    and    setting    of   sun   and 
moon,    see    Almanac;    Judi- 
cial Notice. 
Of  payment,  see  Pakol  Evidence; 

Payment. 
Of    performance,    see    Parol    Evi- 
dence.    See  also  Performance. 
Of  contract,  see  Beasonable  Time. 
Parol  evidence,  excluded  by  le- 
gal implication,   9-349 
Showing  it  essential,  9-393 
Subsequent    agreement,    9-359 
Of  receipt   of   mailed   letter,   pre- 
sumption, 9-900 
Opinions  as  to,   5-710 
Keasonable    time,    see    Reasonable 

Time. 
Eemoteness,  effect  on  memory,  14- 

183 
Eequired   for    act,    experiment    to 

show,  5-494 
Sequence  of  events,  remembrance 

of,  14-206 
Variance  from,  see  Variance. 
Witness,     compensation     for      (see 
Witnesses),  14-551 
TIME  BOOK,  as  entries  in  regular 

course,  5-278 
TITLE  —  Consult  analysis  of  this 
article,  12-536.  See  Adverse  Pos- 
session ;  Boundaries  ;  Deeds  ; 
Trespass;  Trespass  to  Try  Ti- 
tle. See  also  Bona  Fide  Pur- 
cha.'icr ;  Color  of  Tille;  Covenants ; 
fVarranty. 


TITLE,  cont'd. 
Abandonment  of,  see  Abandonment. 
Admissions  in  parol  affecting  rec- 
ord title,  1-518 
As  primary  evidence^  2-305 
By   administrator,   1-570 
By  grantor,  former  owners  and 

privies,   1-510 
By  party  in  possession,  1-510 
By   representative   of    predeces- 
sor in  title,  1-570 
Form   of,   1-517 
Arson,    on    prosecution    for,    1-982 
Best     evider".e     judicial     proceed- 
ings,   10-825 
Eecords,  see  Eecords. 
When    collaterally    involved,    2- 
286 
Bona    fide    purchaser,    see    Vendor 
and  Purchaser.    See  also 
Bona  Fide  Purchaser. 
By    adminisrator 's    or     executor's 
conveyance,  4-583;   5-400,  407 
Proof  of  official  capacity,  5-392 
By  judicial  sale,  see  Judicial  Sales, 
and  s^ipra,  By   administrator's 
or  executor 's  conveyance. 
How  shown  in  ejectment,  5  11 
Character  of,  opinion  as  to,  5-568ji 
Color  of,  see  Color  of  Title. 
Common    source,    estoppel   to    deny, 
5-11 
Necessity  of  proof,   13-56 
Community  and   separate  property, 

see  Husband  and  Wife. 
Conduct  inconsistent  with,  1-365 
Covenant  for,  see  Covenants ;  War- 
ranty. 
Burden   of  proof  in   action   on, 
4-224 
Declarations,    see    Declarations  ; 
and  supra.  Admissions. 
By  ancestor,  4-89 
By  guardian  against  ward,  1-569 
By    one     m     possession,     as     to 
source,   1-683 
In  disparagement  of,   1-510 
Hearsay,   4-86 
Of   testator    after   execution    of 

will,   1-516 
Subsequent,  of  donor    6-213 
Defamation  of,  8-310 
Defect    in,    rescission    by    vendee, 

13-882,  889 
Documents  of,  privilege  as  to  pro- 
duction of,   14-638 
Escheat,  proof  of  in,  5-292 
Estoppel  to  deny,  see  Estoppel. 
Forcible   entry  and  detaitter,  evi- 
dence of  in,  5-7S2 
Goods  sold,  see  Sales, 
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TITLE,  cont'd. 

Grants,  see  Public  Lands.  See  also 

Grants;  Patents  to  Land. 
Identity   of    names   in     chain     of, 
presumption  from,  6-917 
Variance  in  middle  initial,  6-920 
Incumbrance,   value   of,   13-530 
In  ejectment,  see  Ejectment. 
In  eminent  domain  proceedings  (see 

supra,  Estoppel),  5-184 
In  foreclosure  suit,  8-783,  789 
In    partition    proceedings,    as    de- 
fense, 9-529 
Proof  of,  9-526 
Judgments    as    evidence    of,   7-834 
To  show  paramount  title,  action 
on   covenant,  4-238 
Judicial    notice    of    history   relat- 
ing to,  7-917 
Knowledge    of    condition    of,    see 

Knowledge. 
Landlord 's,  see  Landlord  and  Ten- 
ant. 
Libel  or  slander  of,  see  supra,  Def- 
amation of. 
Malicious  mischief,  in  prosecution 

for,   8-382 
Marketability,  13-889 

In  suit  for  specific  performance, 
11-925,   935 
Parol  evidence  to  show,  11-930 
Muniments    of,    admissibility,    14- 

711 
Of  claimant  of  attached  property, 

2-82 
Official    deeds,    preliminary    proof 

of  execution,  4-152 
Oral  evidence  admitted  without  ob- 
jection, 9-120n 
Partnership  property,  9-560 
Patents    to    land,    see    Patents    to ' 

Land. 
Personalty,  to,  see  Ownership. 
Possession,     as     evidence    of     (see 
Ownership),  1-639,  982 
Highway,    6-471 
Mining  claim,  8-605 
Power  of  sale  acquired  under  (see 

Fewer  of  Sale),  8-776 
Presumption  from,  1-668;  4-785«; 
5-13;    12-539,   600,   609 
In  condemnation  proceedings, 
5-182 
Property  of  decedent,  5-413 
Presumptions,  from  lapse  of  time, 
9-904 
From  possession,  see  supra,  Pos- 
session. 
Of  continuance,  9-910 
Of  right  to  possession,  1-666 
Property  on   which  lien  is  claim- 
ed, 8-569 


TTTLE,  cont'd. 
Public  lands,  to,  see  Public  Lands. 

How  proved,  10-368 
Eecords   of   assessor,    7-760 
Eeplevin,  in  action  for,  11-222,  237 
Sheriff's    deed,    see    Sheriffs ;    and 

infra,   Tax   sale. 
Ships,  see  Ownership;   Ships  and 

Shipping. 
Spanish    and    Mexican    grants,    see 
Public     Lands  ;     and     supra, 
Grants. 
Special  assessment,  in  proceedings 

to   foreclose,   11-886 
Specific  performance,  in  action  for, 
burden  of  proof,  11-927 
Marketability,  see  supra,  Market- 
ability. 
Tax  sale,   acquired  by   (see  Taxa- 
tion), 12-315 
Proof  by   one   redeeming   from, 
12-365 
Timber,  action  for  cutting,  12-521 
Timber  land,  title  of  government 

to,  12-513 
To  office,  see  Elections;  Officers; 

Quo  Warranto. 
Trespass,    as    justification    of,    13- 
36,  37 
Criminal,  necessity  of  to  main- 
tain, 13-52 
For    cutting    trees    and    timber, 

12-521 
Sufficiency  to  maintain,  13-14,  19 
To   justify  treble   damages,   13- 
49 
Trespass  to  try  title,  necessity  of 

to  maintain,  13-55,  57 
Trover  or  conversion,  necessity  of 

to  maintain,  13-65 
Variance,  13-667 

Want  of,  proof  under  general  de- 
nial, 13-798 
Warranty,     see     Covenants;     War- 
ranty. 
In  sale,  implied,  11-530 
Will,  as  evidence  of,  14-489 
TOBACCO,    judicial    notice,     cigar- 
ettes, effect  of,  7-909 
Qualities  of,  7-898n 
TOMBSTONES,  inscriptions  on    (see 
Pedigree),  9-745;   11-206 
As  evidence  of  age,  1-732 
TOOLS,    see    Circumstantial     Evi- 
dence.    See  also  Machinery. 
TORTS,  see  Release. 

Damages,  burden  of  proof,  3-7 
Presumption  of,  4-4 
Profits,  4-24 
TOWAGE  —  Consult  analysis  of  this 
article,  12-622.     See  Ships  and 
Shipping, 


1038 


Towage. 


INDEX. 


Trespass  to  Try  Title. 


TOWAGE,  cont'd. 

Exhibition  of  tow-liae  to  show  con- 
dition, 4-275n 
Presumptions  and  burden  of  proof, 
1-265 
TOWN    EECOEDS,    see    Municipal 

Corporations  ;  Records. 
TOWNS,  see  Judicial  Notice;  Mu- 
nicipal Corporations. 
TOWNSITE,  see  Public  Lands. 
Existence  of  mineral  vein  within, 
8-605 
TOXICOLOGY,  see  Poisons  and  Poi- 
soning  Cases. 
TRACKING     WITH     BLOOD- 
HOUNDS,   see   Identity,     See 
also  Dogs. 
TRACKS,  see  Footprints. 
As  evidence  of  identity   (see  Foot- 
prints), 6-930n 
Of  limits  to  highway  fixed  by 
rule,   6-475 
Opinion  as  to,  5-677 

Identity   of   wagontracks,   5-669/1 
TRACT  BOOK,  from  land  office,  10- 

394n 
TRADE,  see  Restraint  of  Trade. 
TRADE-MARKS     AND     TRADE 
NAMES  —  Consult     analysis    of 
this  article,  12-630 
Expert  testimony  as  to,  5-602 
Infringement,  5-591;  12-636,  651 
TRADE   NAMES,  see   Trade-Marks 

AND  Trade  Names. 
TRADE    SECRETS,   in   patent   pro- 
ceedings, 9-658 
Privilege    from    disclosure,    14-633 
TRADITION,  see  Reputation. 
As  to  boundaries,  2-722 
As  to  existence  and  loss  of  judi- 
cial record,   10-851 
Weight,   as   evidence,   14-90 
TRAIN  SHEETS,  as  entries  in  reg- 
ular   course,    5-27S;    14-71 0« 
TRANSACTIONS   WITH   DE- 
CEASED     PERSONS  —  Constat 
anah/sis  of  this  article,  12-676 
Alteration    of    instruments,    1-776 
Books    of    account,    competency    of 
surviving  partner,  2-G05n 
Testimony  in  support  of,  5-413 
By  party,  2-630 
Corroboration  as  to  required,  3-729 
Death   of   adversary,   effect   of  on 
competency    of    deponent,    4- 
529 
Declarations  of  decedent,  4-108 
Federal  law  exclusive,  3-198n 


TRANSACTIONS   WITH   DE- 
CEASED PERSONS,  cont'd. 
Handwriting    of    decedent,    opin- 
ion,  6-367 
Removal  of  disability  subsequent 
to    testimony,    effect,     3-199; 
12-1048 
Signature  of  witness  or  decedent, 
6-361 
TRANSCRIPT,  see  Records. 

Former     testimony,     see     Former 

Testimony. 
Of  justice  court  judgment,   10-775 
TRANSFER,  see  Assignments ; 

Sales.    See  also  Indorsement. 
TRANSLATION,  see  Interpreter. 
Of  admission,  l-607n 
Of  declarations,  by  witness,  4-108 
Of  deposition  at  trial,  4-426 
Of  record,  10-936 

Of  Texas  land  office,  10-433,  434 
Of  written   instrument,   14-698 
Words     and     phrases     in     foreign 

language,   7-663 
Written    translation    of    confession, 
3-351n 
TRAVAIL,  see  Bastardy. 

Accusation  during,   2-245n. 
TREASON  —  Consult  analysis  of  this 
article,  13-1.    See  United  States 
—  Claims  Against. 
Confession  of,  sufficiency,  3-353 
Corroboration,   necessity   and   suf- 
ficiency, 3-716 
Tw3   witnesses  or  .  confession   nec- 
essarv,  4-646 
TREASURY     DEPARTMENT,    rec- 
ords of,  10-1010 
TREATIES,   as   evidence   of  bound- 
aries, 2-696 
Judicial  notice  of,  7-960 
Of  facts  shown  by,  7-918n 
TREES,  see  Age;  Timber. 
TRESPASS  —  Consult      analysis      of 
this  article,  13-12.    See  Trespass 
To  Try  Title. 
General  issue,  evidence  admissible 

under,  13-772 
Insufficient    to    show    forcible    en- 
try,  5-790 
On  public  land,  10-435 
Timber    trespass,    12-513,   520 
TRESPASSERS,    ejection    of    from 
street-car,  12-149 
Injury  to,  10-481n 

On  railway  and  cars,  10-508,  566'i 
TRESPASS  TO  TRY  TITLE  — Co;i- 
sult  analysis  of  this  article,  13-54. 
See  Title. 
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TEIAL,    see    Attendance    of    Wit- 
nesses;     Competency;      Cross- 
examination;  direct  examina- 
TION;   Exhibits;    Experiments; 
Leading  Questions  ;  New  Trial  ; 
Objections;  Offer  op  Evidence; 
Order     of     Proof;     Kebuttal; 
Stipulations  ;  Striking  Out  and 
Withdrawal  of  Evidence;   Va- 
riance;   View   By   Juby;    Voir 
Dire ;  Witnesses.    See  also 
Courts;  Jury. 
Argument,  as  to  credibility  of  de- 
tectives, 4-629 
Comments  by  counsel,   on   dem- 
onstrative evidence,  4-297 
Diagrams,  use  of,  4-642 
Exhibits,  use  of  during,  5-468 
Experiments  with  by  counsel, 
5-469n 
Statements  in  as  admissions,  1- 

468 
Use    of    testimony    for    purpose 
other    than    one    for   which 
offered,  5-961 
By  jury,  see  Jury  Trial. 

Admiralty,  in  suits  in,  1-227 
Consultation    between    witness    and 
counsel,  14-573 
While  witness  is  under  the  rule, 
14-589 
Default,  effect,  see  Default. 
De  novo,  see  Appeal. 
Exclusion   of   witnesses    (see   Wit- 
nesses), 14-589 
Instructions,  accomplice  who  is,  1- 
112 
As  evidence  of  matters  adjudi- 
cated, 7-853 
Basis    of    verdict,    probabilities 

as,  14-80,  86 
Burden  of  proof,  as  to,  see  Bur- 
den of  Proof. 
Cautionary,    as    to    detective's 
testimony,   4-628 
Evidence     competent     for     one 
purpose,  3-188 
Corroboration  of  accomplice,   1- 

100 
Credibility  of  parties  and  inter- 
ested witnesses,  9-508 
Degree  of  proof,  concerning,  14- 

87 
Demonstrative   evidence,  4-298 
Depositions,  weight  of,  14-117 
Diagrams,  4-638 

Documentary    evidence,    superi- 
ority of,  14-113 
Effect  of  good  character  of  ac- 
cused, 3-11 
Failure  of  accused  to  testify,  9- 
972w 


TRIAL,  cont'd. 

Instructions,  cont'd. 

Impeaching  evidence,  7-249,  251 

Limiting    use    of    evidence     (see 

supra,  Cautionary),  1-631 

Necessity  of,  3-188 

Matters    judicially    noticed,    7- 

1034 
Misunderstanding    of    by    juror, 
affidavit   as  to,   see   Affida- 
vits;  New  Trl^l.    See  also 
Jurors. 
Competency  of  jurors,  3-225 
Number  of  witnesses,  effect  on 
preponderance     of     evidence, 
14-90 
On  incompetent  evidence  admit- 
ted without  objection,  9-112 
Presumption  of  innocence,  9-887, 

923 
Stipulations  as  to,  12-95 
Sufficiency,     of     circumstantial 
evidence,  .3-96,  97 
Of  proof  of  fraud,  6-54 
Satisfactory   proof,   as   to,  see 
Weight  and  Sufficiency. 
To  disregard  evidence,  irrespons- 
ive  answer   to    question,   9- 
37 
Testimony  apparently  compe- 
tent when  offered,  12-107 
Testimony  of  witness  who  has 
testified  falsely,   in  part, 
14-170 
Uncontradicted     evidence,     in 

criminal  case,   14-129 
Volunteer  testimony,  12-165 
Withdrawn    or    stricken    out, 
12-212 
To  infant  witness  as  to  nature 

of  oath,  7-281 
Value     of     circumstantial     evi- 
dence, 3-76 
Weight  of  expert  testimony,  5- 
646 
Intervention,  see  Intervention. 
Manner  of  displaying  demonstrative 
evidence      (see      Competency. 
See  also  Prejudicial  Effect),  4- 
292 
Opening  statement,   as   admission, 
1-469 
Effect  on  burden  of  proof,  1-561 
Questions    of    law    and    fact,    see 

Questions  of  Law  and  Fact. 
Submission  of  case  to  jury,  suffici- 
ency  of   evidence    to   justify, 
14-102 
Substitution,  see  Parties. 
Taiving  evidence  in  camera,  14-633 
TRIAL  DE  NOVO,  see  Appeal, 
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TROVER    AND    CONVERSION  — 

Consult   analysis   of   this   article, 
13-62.     See  Embezzlement;  Re- 
plevin. 
By  guardian  of  ward's  estate  (see 

Guardian  and  Waed),  6-334 
By     public     officer,     presumption 
from  failure  to  keep  record  of 
funds   collected,   9-203 
Sufficiency  of  proof  9-226 
By  tax  collector,  12-380 
Damages  (see  infra,  Value  of  prop- 
erty converted),  13-93,  105 
Mitigation  of,  4-19n 

Alteration  of  converted  note, 
1-778 
Value  of  chattel,  11-244 
Declarations  accompanying,  11-412 
General  issue,  evidence  under,  13- 

774 
In  embezzlement,  5-136,  137 
Mortgaged  chattel,  8-681,  688 
Of  fixtures,  5-770 
Pledge,   defense,   9-862 

Presumption,   9-856 
Restoration  or  offer  to  return  prop- 
erty, 4-36 
Value    of    property    converted,    see 
Value. 
What  market  controls,  13-568 
TRUST    DEED,    see    Deeds,    Mobt- 
GAGEs;  Trusts  and  Trustees. 
Fraudulent      character,      grantor 's 
declarations,  l-568n 
TRUSTS    AND    MONOPOLIES,    see 
Restraint   of   Trade.    See   also 
Anti-Trust  Law. 
TRUSTS    AND    TRUSTEES  —  Con- 
sult analysis   of  this  article,  13- 
109.  See  Executors  and  Admin- 
istrators; Guardian  and  Ward. 
See  also  Confidential  Relations. 
Admissions,  by  trustees  and  bene- 
ficiaries, 1-566 
Proof  of,  by,  1-568 
Answer  in  equity  as  admission  and 

declaration  of  trust,  1-449 
Books     of     account     of     trustees 

against  them,  1-146 
Confusion  of  individual  with  trust 

funds,  3-365 
Declarations,   against   interest   by 
trustee,   4-92 
Of  trustee  in  possession,   1-524 
Deed,  parol  evidence  to  convert  into 
trust,    see   infra,    Parol    evi- 
dence. 
Gift,  admissions  of  grantor  to 
establish  trust,  l-515n 
Deeds     by     trustees,     preliminary 
proof  of  execution,  4-154 

66 


TRUSTS  AND  TRUSTEES,  cont  'd. 
Duress,  presumption   arising  from 

relation,  4-909 
Establishing  trust,  in  estate  of  de- 
cedent, 5-420 
In  will,  rebutting,  14-523 
Examination     of     trustee     before 

trial,   5-342 

Management   of   estate   assets  by 

executor   or   administrator,   5- 

441 

Notes   executed   by   trustee,   2-459 

Number   of   witnesses   necessary   to 

establish,  3-729;   14-107n 
Parol  evidence,  to  show  conveyance 
to  be  trust,   1-51571;  4-196;   9- 
43871,  443 
To   show  express   trust,   13-116 
Explaining   ambiguity  in,   13- 
158 
To  show  trust  capacity,  9-407 
Payment  of  consideration  for  con- 
veyance, when  regarded  as  ad- 
vancement  and  not   trust,  4- 
599 
Presumption,  from  lapse  of  time, 
5-441 
Of   extinguishment  of,   9-904 
Of  performance  of,  5-451;   6- 

322 
Of  settlement  of,  9-711» 
Of    trustee's    conformity    with 
duty,   9-920 
Resulting     trusts,     conveyances     to 
wife    on    consideration    from 
husband,   6-831 
Gift    under    undue    influence,    6- 

6-22171 
In  realty,  parol  evidence,  6-313 
Parol  evidence  showing,  see  supra, 

Parol  evidence. 
Purchase   by   parent   in    child's 
name,  9-302 
Secret  trust  in  favor  of  wife,  pa- 
rol declarations  of  decedent  to 
establish,  4-75ji 
Undue  influence,  burden  of  nega- 
tiving,   13-333,    348 
TRUTH,   of   libel   or   slander,   8-224 
Of  representations,  see  False  Pre- 
tenses;  Fraud. 
TUGS,  see  Salvage;  Ships  and  Ship- 
ping; Towage. 
TURBULENCE,    see    Character    and 

Reputation. 
TUTOR,  see  Guardian  and  Ward. 
TWICE  IN  JEOPARDY,  see  Formeb 

Jeopardy. 
ULTRA  VIRES,  see  Corporations. 
Corporation,  presumption  and  bur- 
den  of   proof    as   to    acts   of, 
3632 
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UMPIRE,  see  Arbitration  and 

Award. 
UNCONTRADICTED      EVIDENCE, 
see  Weight  and  Effect  of  Evi- 
dence. 
Sufficiency,  14-98 
UNDERSTANDING,  see  Conclusions; 
Impression ;  Language;  Memory; 
Words  and  Phrases. 
Of    contract,    in    suit    for    specific 
performance,  11-933 
Of   parties   to    (see   Parol   Evi- 
dence), 3-520 
As  guide  to  interpretation,  see 

Contracts. 
In  suit  for  reformation,  11-81 
Of  clanger,  by  injured  person   (see 
Negligence.      See     also     Chil- 
dren), 10-482 
By    servant,    see    Master    and 
Servant. 
Of  defamatory  charge  by  hearers 
or  readers,  8-237 
As  to  person  referred  to,  8-245 
Of  parties  to  instrument,  to  show 

it  a  mortgage,  8-702 
Of  witness,   see   Belief.    See  also 
Conclusions  ;  Impression  ;  Mem- 
ory. 
As  to  character  and  meaning  of 
language    (see   Conclusions), 
5-712 
Libel  or  slander,  see  Libel  and 
Slander. 
As  to  legal  effect  of  transaction, 
see  Conclusions. 
Sale,  7-763 
As  to  terms  of  contract,  3-520 
Of  admission,  l-607n 
Of  confession,  3-349 
Poor,  as   affecting  memory,    14- 
207 
Of  words  of  another,  threat  by  ac- 
cused, 7-603JI 
Unexecuted  writing  to  show,  of  pa- 
rol contract,  14-705n 
UNDUE   INFLUENCE  —  Consult 
analysis    of    this    article,    13-173. 
See  Fraud.    See  also  Cotifidential 
delations. 
Between  husband  and  wife,  6-811 
Between    parent   and    child,     con- 
tracts and  conveyances,  9-297 
Cancellation   for,   2-828 
Conveyance      from      stepchild     to 

step-father,  9-280 
Declarations  of  testator,  contrary 
to    testamentary    disposition, 
9-301 
To  show  resisting  power,  14-330 
Gifts  under,  see  Gifts. 
By  child  to  parent,  6-231 


UNDUE  INFLUENCE,  cont'd. 

Gifts  under,  cont'd. 

Presumption    from    confidential 
relations,  6-219 
Opinion  as  to,  5-690 
Non-expert,  8-585 
Rescission  for,  11-265 
Res  gestae  of,  11-413 
UNFAIR    COMPETITION,    see   Re- 
straint OF  Trade;  Trade-Marks 
and  Trade  Names, 
UNFAIR  TRADE,  see  Trade-Marks 

AND  Trade  Names. 
UNINCORPORATED  A  S  S  O  C  I  A  - 

TIONS,  see  Associations. 
UNIONS,  see  Labor  Unions. 
UNITED   STATES  — CLAIMS 
AGAINST  —  Consult  analysis  of 
this  article,  13-377 
UNITED     STATES     COURTS,    evi- 
dence    and     witnesses     in,     see 
Records;   Witnesses.     See  also 
Courts. 
Removal  of  causes,  see  Removal  of 
Causes. 
UNLAWFUL   ASSEMBLY,   see    Af- 
fray; Riot  and  Unlawful  As- 
sembly. 
UNLAWFUL  DETAINER,  see  For- 
cible Entry  and  Detainer. 
UNLAWFUL    SEIZURES    AND 
SEARCHES,    see    Searches    and 
Seizures. 
Evidence  obtained  by,  3-182 
UNSEAWORTHINESS,    see    Sea- 
worthiness. 
URINE,    compelling   furnishing    for 

analysis,   9-812 
USAGES,  see  Customs  and  Usages. 
USER,  see  Abandonment;   Adverse 
Possession;  Corporations;  Ded- 
ication ;     Highways  ;     Waters 
and  Watercourses.    See  also 
Easements. 
As  evidence  of  dedication,  4-125, 

127 
Beneficial,  of  water  appropriated, 

14-51 
Circumstantial  evidence  of  user  of 

corporate  franchise,   3-614 
Corporate   existence   shown  by,   see 

Corporations. 
Highway  by,  6-468 
Non-user,  as  evidence  of  abandon- 
ment,   see    Abandonment; 
Highways. 
Of  water  rights,  14-56 
Corporate  franchise,  12-119 
Presumption     of     dissolution, 
3-658 
Reasonable,  where  obstruction  of 
navigation  is  alleged,  14-30 
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USER,  cont'd. 

To  explain  plat,   14-122n 
To   show   navigability   of  stream, 
14-20 
USES,  see  Trusts  and  Trustees. 
USURY  —  Consult    analysis    of    this 
article,  13-390 
Burden  of  proof,  as  defense,  2-795?i 
Degree  of  proof,  10-634 
Foreign  law  of,  presumption  as  to, 

.5-816 
Intent  to  evade  laws  of,  7-5^0n 

Direct  testimony  as  to,  7-590n 
Parol    evidence     (see    Parol    Evi- 
dence), 9-340;   10-54 
Privilege    against    disclosure,    14- 

649,  653 
Proof  of  under  general  denial,  13- 

797- 
Similar    usurious    transactions,    11- 
789n 
UTILITY,  see  Patents. 
UTTERING,     see     Counterfeiting; 

Forgery. 
VAGRANCY,  competency  of  defend- 
ant's spouse,  6-884/1 
VALUE  —  Consult    analysis    of    this 
article,    13-406.     See    Bills    and 
Notes;  Expert  and  Opinion  Ev- 
idence.   See  also  Bona  Fide  Pur- 
chaser. 
Account    books    as    evidence    of, 

goods  or  services,  2-642 
Admission,  by  default,   1-496 

Offer  to  sell  as,  1-365 
Advancement,  4-620 
Animals,  see  Animals. 
Dogs,  pedigree,  1-901 

Usefulness,  1-901 
Judicial   notice   as   to   effect   of 

pedigree,    7-908 
Opinion  evidence,  1-902 
Reputation,  10-531n 
Annuity,  see  Mortality  Tables. 
Articles,   bet    at    gambling   game, 
6-189 
Extorted,   5-718 

Obtained   by  false   personation, 
5-739 
As  determining  jurisdiction,   l-15n 
As  evidence  of  real  consideration, 

3-396 
As  measure  of  damages  for  tres- 
pass, 13-38 
Assessment  as  evidence  of,  see  Tax- 
ation. 
Attached  property,  2-87 
Before   or   after   time   in   question, 
7-563 
Change    in    street    grade,    opin- 
ions, 8-844 


VALUE,  cont'd. 

Benefits  from  street  improvements, 

see  Special  Assessment. 
Bribe,  2-764 

Burglary,  goods  taken  in,  2-825 
Circumstantial  evidence,  8-142 
Contract  limiting  liability  to  speci- 
fied   value,    see    Limitaton    of 
Liahility. 
Converted   chattel,   11-241 
Place  of  inquiry,  13-99 
Time  of  inquiry,   13-100 
Converted   pledge,  9-856 
Cost,  chattel  bailed,  2-203 
Of  manufacture,  7-563» 
Crops,  see  Agriculture. 

Opinion,   10-564 
Cross-examination  of  witness  tes- 
tifying to,  3-863 
Denial    of,    necessity    and    suffici- 
ency,  1-420 
Embezzled    property,   5-138 
Eminent  domain,  of  property  taken, 
see  Eminent  Domain. 
Elements  governing,  5-196 
Of  other  adjoining  property,  5- 

214 
Opinion    evidence,    5-206 
Rental,  5-226 
Time  when  fixed,  5-193 
Exempt   property,   6-558 
Expert  testimony,  see  Expert  and 
Opinion  Evidence;  and  supra, 
Crops;  Eminent  domain;  infra, 
Insured      property ;      Larceny ; 
Lease;  Masonry;  Repairs;  Wa- 
ter. 
Fence,  cost  of  another  kind  equally 

effective,  4-20n 
For  taxation,   12-266,  275 
Franchise,  see  Franchises. 
Fraudulently    conveyed    property, 

6-105 
Homestead,   6-526 
Insured    property,    7-532 
As   evidence   of   loss,   7-562 
Expert    testimony,    7-567 
Judicial  notice  of,  see  Judicial  No- 
tice. 
Land,  business  advantages  to  accrue 
from  performance  of  covenant, 
4-23  7/t 
Contracted    to    be    conveyed,    13- 

894?^ 
In   actions   for   breach   of   war- 
ranty, 4-231 
Larceny,    on    prosecution    for,    see 
Larceny. 
Opinion    evidence,    8-142 
Lease,  opinion,  8-69 

Value  of  fee  as  evidence  of,  8- 
67 
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VALUE,  cont'd. 

Life,    see    Injuries    to    Person; 

Mortality  Tables. 
Mail    matter    taken     or    tampered 

with,  9-149 
Malicious    mischief,    on    prosecu- 
tion for,  8-383 
Market  value,  8-142 

Before  and  after  time  in  ques- 
tion, 11-605 
Chattel   bailed,    as   evidence   of 

damages  to,  2-204 
Effect     which     delivery     would 

have   had   on,    11-604 
How  shown,  5-274 

Current  price  lists,  ll-604n 
Elnowledge,  derived  from  mar- 
ket quotations,  ll-604n. 
Of  goods  sold,  11-589,  591 
Masonry,  expert  testimony,  5-538n 
Memory  as  to,  weakness  of,  14-207 
Money,  necessity  of  proof  in  crim- 
inal case,  8-141 
Currency,  judicial  notice,  7-921 
Mortgaged    realty,    8-745 
Newspaper,  of  reputation  of,  8-256ft 
Parol    evidence,    work    under    con- 
tract, 9-430/1 
Presumption  of  continuance,  9-911 
Property  injured  by  carrier,  2-901 
Eeasonable     value,     see     Quantum 
Meruit. 
As  evidence  of  agreed  price,  8- 

501;    10-40;    13-597 
Contract  showing  estimate  of  par- 
ties, 3-523?! 
Of  services  (see  Services),  8-501, 

502 
Special  contract  as  evidence  of, 

8-502;    13-577,  678 
Void  agreement  as  evidence  (see 
Written  Instruments),  8-74 
Eelevancy  on  question  of  fraud,  see 

Consideration;  Fraud. 
Rental  value,  7-563rt 

As  evidence  of  rents  and  profits 

received,   8-629 
Expert  opinion,  as  to  effect  of 

removal  of  mill,  9-26 
How  shown,  8-73;   11-606 
Knowledge    of    jurors,    acquired 
by  view,   1-215 
Repairs,  cost  of,  7-568 

Expert  testimony  as  to  effect  of, 
7-568n 
Replevin,    as    element   of   damage 

in,   11-244 
Reputation,    see   Libel   and   Slan- 
der; and  supra,  Newspaper. 
Robbery,    in   prosecution   for,    11- 

465 
Selling  price,  7-56271 


VALUE,  cont'd. 

Services,  see  Quantum  Meruit;  Serv- 
ices. 
Shade  trees,  opinion  of  farmer,  5- 

533 
Ship,  see  Ships  and  Shipping. 
Stock  of   goods,   comparison  with 
similar      stocks      of      known 
value,  7-565 
Inventories,   etc.,   7-564 
Variance,    13-669 

Water,  for  milling  purposes,  expert 
evidence,  14-33?! 
VALUE  RECEIVED,  see  Recitals. 
VARIANCE  —  Consult     a7ialysis     of 
this  article,  13-611.      See  Plead- 
ings. 
Abortion,  1-60 

Accord  and  satisfaction,   1-127 
Account,   action   on,   1-158 
Account  stated,  action  on,  1-184 
Adultery,  in  divorce  case,  4-751 
Affidavit,  between  venue  and  jurat 

of,  1-712 
Alteration   of   instruments,    1-778 
Arbitration   proceedings,   1-978 
Arson,   1-983 

Assault  with  intent  to  rob,  ll-477?i 
Assumpsit,  in  action  of,  2-54,  61 
Award,  in  action  upon,   1-962 
Between     testimony     and     former 
statements,    see    Impeachment 
of  Witnesses. 
Bills  and  notes,   consideration,  2- 
494 
Execution  and  delivery,  2-479 
Fraud,    duress    and    mistake,    2- 

501 
Indorsement,   2-528 
Interest,  2-448 
Mode  of  payment,  2-443 
Parties,   2-471,  474 
Place   of   payment,   2-440 
Presentment,  protest  and  notice, 
2-535 
Bonds,  actions  on,  2-558 
Bribery  prosecution,   2-767 
Conspiracy,  in  proof  of,  3-415 
Criminal  conversation,  time  of,  3- 

786 
Fraud,  2-501;   6-76 
From  bill  of  particulars,  2-421 
Illegal  sale  of  liquors,  prosecution 
for,  7-768 
Sales  not  specified,  7-766 
In   admiralty,   1-244 
Negligence,    evidence    of    promise 

to  exercise  care,  1-215 
Objections  for,  sufficiency,  9-93 

When    made,    9-52 
Obstructing  highway,  prosecution 
for,  6-463,  473 
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VARIANCE,  cont'd. 

Eecognizance,  in  action  on,  10-682 

Of  witness,  14-535 
Resisting  officer,  in  name  of  oflQ.cer 

resisted,  9-143 
Robbery,   11-465 

Under    plea,    of    non    est    factum, 
4-60VI 
Of  nul  tiel  record,  4-64 
VEIN,  see  Mines  and  Minerals. 
VENDOR      AND      PURCHASER  — 
Consult    analysis   of   this^  article, 
13-817.    See  Fixtures;  Vaiue. 
Breach  of  contract,  burden  of  proof 

of  title,  4-225n" 
Consideration,    see    Consideration. 
See  also  Becitals. 
Value  of  land  conveyed,  as  evi- 
dence  of,   3-396 
Conveyance  by  personal  representa- 
tive, see  Descent  and  Distri- 
bution; Title. 
Estoppel     of     vendee     to     dispute 
vendor's    title    in    ejectment, 
5-38 
Good  faith  of  purchaser,  see  Bona 

Fide  Purchaser. 
Notice,  see  Knowledge.      See  also 
Notice. 
Of  prior  deed,  record  in  wrong 
county,    10-934,   935 
Parol  evidence  of  contract  of  sale, 
admitted     without     objection, 
sufficiency,    9-122 
Statute     of     frauds,     effect,    see 

Statute  of  Frauds. 
Terms    not    embodied    in    deed, 
3-382n 
Plats  referred  to  in  contract,  2-707 
Recitals  of   consideration    as   evi- 
dence,  4-188,   189 
Unlawful     detainer,     action     not 

available  to  vendor,  5-800 
Waiver   of   restrictions   on  use   of 
land,  4-230 
VENDOR'S  LIEN,  see  Vendor  and 

Purchaser.     See  also  Liens. 
VENEREAL  DISEASE,  as  evidence 
of  adultery,  4-763 
Breach   of   promise,   of   parties   to 

suit   for,   2-744 
Visit  to  house  of  ill-fame,  3-115?i 
VENIREMAN,    examination    of,    2- 

394 
VENUE  —  Consult    analysis    of    this 
article,  13-926.     Sec  Remov.\l  of 
Causes.     See  also  Jurisdiction. 
Affidavit,  1-710 

Certificate  of  acknowledgment,  1- 
191 


VENUE,  cont'd. 

Certificate      o  f      acknowledgment, 
cont'd. 
Parol  evidence,  1-194,  203 
Presumptions,  1-191 
Certificate  to  deposition,  4-44971 
Change   of,  effect   on   taking  depo- 
sitions, 4-334,  495 
Circumstantial  evidence,  sufficiency, 

3-104 
Conspiracy,    variance   in    proof,    3- 

416 
Degree   of   proof   in  criminal   case, 

2-791 
Forgery,  5-864 
Judicial     notice,     of     location     of 

places,  7-1018;   13-930 
Larceny  case,  8-147 
Sale  of  liquor,  7-768 
VERACITY,    see    Credibility;    Im- 
peachment of  Witnesses.     See 
also  Character  and  Reputation. 
VERBAL  ACTS,  see  Declarations; 
Delivery;  Gifts;  Intent;  Men- 
tal AND  Physical  States;  Res 
Gestae. 
Distinguished      from      spontaneous 
statements,  il-292 
VERDICT,  admiralty,  in  suits  in,   1- 
227 
As  affecting  infamy,  3-205 
Best  evidence  of,  10-817 
Direction    of,    on    ground    of    vari- 
ance,  13-745 
Will  contests,  14-439 
Effect    on,    of    improperly    taking 

articles  to  jury  room,  5-466 
Impeaching,  sustaining  or  explain- 
ing by  juror's  affidavit  or  tes- 
timony, 3-220;   8-964 
Necessity     of     accompanying     with 

judgment  or  decree,  10-795 
Parol  evidence  affecting,  10-947 
VERIFICATION,  see  Pleadings. 
Of   notary's  certificate  of   protest, 
2-985 
VESSELS,    see    Admiralty;     Ships 
AND  Shipping. 
Management    of,    see    Expert    and 

Opinion  Evidence. 
Ownership,  see  Admiralty  ;  Owner- 
ship; Ships  and  Shipping. 
Value,  see  Ships  and  Shipping. 
VETERINARY   SCIENCE,  see  Ani- 
mals; Expert  and  Opinion  Evi- 
dence. 
VETERINARY   SURGEON,   commu- 
nications   to    not    pri^-ileged,    10- 
106 
VICIOUSNESS,  see  Animals. 
VIDELICET,  proof  of,   13-658 
VIEW,  see  Inspection. 
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VIEW  BY  JUEY  —  Consult  analysis 
of     this     article,     13-953.       See 
Demonstrative  Evidence;   Emi- 
nent    Domain  ;     Experiments  ; 
Physical  Examination.  See  also 
Inspection. 
Adjoining  land  owners,  actions  be- 
tween, 1-214 
Drainage  ditch,  on  issue  of  public 

utility,  U-60n 
Eminent   domain,  by  jury   or  com- 
missioners, 5-242 
Effect  as  evidence,  5-243 
Experiments  during,  5-501 
Improper     communications     during, 

objections,   time   for,   9-47/1 
Knowledge    acquired    as    evidence, 

1-214;    14-60/1 
Lands  flowed,  14-43 
Of  nuisance,   9-22 
Of    physical   condition   or   injuries, 

see  Physical  Examination. 
Of   workings   of   mine,   see    Mines 

AND  Minerals. 
Special  assessment  proceedings,  11- 
870 
Effect  as  evidence,  11-870 
Unauthorized  view,   competency  of 

juror  to  show,  3-223 
Weight    of    in    determining    value, 
13-500 
VIEWEES,  see  Highways. 
VIOLENCE,  see  Character  and  Eepu- 

tation;  Force. 
VIRILITY,  see  Capacity.     See  also 

Impotency. 
VISION,    see   Capacity  ;    Experi- 
ments;   Negligence.     See   also 
Seeing. 
VITAL  STATISTICS,  see  Eecords. 
VOICE,  see  Experiments;  Identity. 
See  also  Hearing;  Sound. 
Identification    by    (see    Identity), 

6-923 
Illustration  of  natural  voice,  by  per- 
son not  sworn,  6-924/1 
VOID  INSTRUMENTS,  admissibility 
(see    Written    Instruments), 
14-701 
VOIR    DIRE  —  Consult    analysis    of 
this  article,  13-994 
Abducted  female,  examination  of  as 
to  marriage  with  abductor,l-45/i 
As  to  religious  belief,  2-68 
Best  evidence  rule,  application  of, 

2-287 
Infant,  7-279 
Necessity   of  being   public,   3-176; 

7-280 
Proposed  jurors,  2-394 
Witnesses,  2-174 
Expert,  5-547 


VOLUMINOUS  PAPERS,   see  Best 
AND  Secondary  Evidence;  Writ- 
ten Instruments. 
Accounts,  statement  of,  14-730 
Certified  copy  of  extract,  certificate 

as  to  completeness,  10-902 
Eesult  of  examination  of,  account 
books,  2-690 
Expert  testimony,  7-567n;  9-570 
Parol  testimony,  2-284 
Eecords,  10-832 

Certificate  as   to   completeness 

of  copy  of  extract,  10-902 

Weather  records,  10-83 l?i 

Statements  '  prepared  expressly   for 

use  at  trial,  14-730 

VOLUNTAEY  ASSOCIATIONS,  see 

Beneficial  Associations. 
VOLUNTARY    CONVEYANCE,    see 
Fraudulent   Conveyances ; 
Gifts. 
VOTERS,  privilege  against  disclosure 
of  vote,  14-639 
Qualifications   of,  5-79 
Registration  lists  and  poll  books  as 
evidence  of  who  are,  7-690 
VOTES,  see  Elections. 
VOTING,    as    evidence    of    abandon- 
ment of  homestead,  6-545 
Of  age,  7-751 
Of  citizenship,  11-216 
Of  domicil,  4-856 
VOUCHERS,  see  Beceipts. 

For  claims  against  United   States, 

13-382 
In    support    of    credit    claimed    by 

guardian,  6-333 
On  accounting,   1-145 

By  executor  or  administrator,  5- 

437 
By  guardian,  6-311 
By  trustee,  check  as,  13-168 
WAGERS,  see  Gaming. 

Parol  e\'idence  to  show  contract  to 

be,  9-341 
Recovery  of  money  wagered,  6-185 
WAGON,     identification     by     sound 

made,  14-155 
WAIVER  —  Consult  analysis  of  this 
article,   13-1017.     See   Abandon- 
ment;  Objections;    Stipula- 
tions;    Witnesses.       See    also 
Consent. 
Affidavits,  irregularity  in,  1-725 
Authentication    of    written    instru- 
ments,  14-734 
Bailor,  of  lien  of,  2-185 
By  accused,  of  privilege,  see  Wit- 
nesses. 
Of  right  to  be  confronted  vsith 
witnesses,  14-586 
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WAIVER,  cont'd. 
By  accused,  cont'd. 

Of  right  to  be  present  at  view, 
13-972 
By  insurer,  of  proofs  of  loss,  7-572 
By  master,  of  compliance  with  rules 
governing  employment,  8-547 
Of    right    to    discharge    servant, 
8-515 
By  mortgagor,   of   irregularities   in 

sale  under  power,  8-798 
By  new  promise,  see  New. Promise. 
By  servant,  of  right  to  sue  for  dis- 
charge, 8-516 
By  stipulation  (see  Stipulations), 

3-192 
Chattel  mortgage,  of  lien  of,  8-684 
.  Compensation   for  land  condemned, 
of  right  to,   5-189 
Competent  evidence,  waiver  of  right 
to    complain    of    exclusion    of, 
3-188 
Covenant,  of  performance  of,  4-230 
Custom   and    usages   to    show    (see 

Customs  and  Usages),  8-546 
Delay,  as  evidence  of  (see  Laches), 
6-79 
Of  ground  for  rescission,  11-267 
Depositions,  of  irregularities  in  tak- 
ing   and    return    (see    Deposi- 
tions), 4-535 
Exemption,  burden  of  proof,  6-559 

How  shown,  6-561 
Exhibits,   of   wrongfully   taking   to 

jury  room,  5-468 
Failure  to  claim  damages  from  tel- 
egraph  comj)any   in   time   pro- 
vided in  contract,  12-477/1 
Failure  to  move  to  strike  out,  see 
Striking  Out  and  Withdraw- 
al OF  Evidence. 
Failure  to  properly  object,  see  Ob- 
jections. 
Fraud,  6-78 

Incompetency   of   witness,   by  call- 
ing   and   examination,    12-1010 
By  failure  to  object,  see  Objec- 
tions. 
Of  spouse,  6-892 
Knowledge  and  intent  essential,  6-78 
Logging  lien,  12-535 
Objections,  see  Objections. 
Of  filing  of  pleadings,  1-460 
Of  forfeiture,  for  non-payment   of 
interest,  8-791 
Of  franchise,   12-119 
Of  insurance,  7-539 
Of  notice,  by  contract,  5-797 
Of   penalty,   as   removing   privilege 

of  witness,   14-681 
Of  restrictions  on  use  of  land,  4-230 


WAIVER,  cont'd. 

On  former  trial,  see  Former  Trial. 
Parol  evidence  of,  see  Parol  Evi- 
dence. 
Presentment,    protest    and    notice, 

2-531 
Privilege,  see  Witnesses. 
Privileged     communications     (see 
Privileged    Communications), 
6-909 
Replication,   13-812 
Rescission,   of   right   to,  acts  show- 
ing, 6-79 
Retention   of  benefits,   as   evidence 

of,   6-79 
Tender,   of  objections  to,   12-487 
Testamentary  capacity,  of  proof  of, 

14-278 
Time     for     redelivery,     burden     of 

proof,   2-188 
Variance,   13-740 
Vendor's  lien,  13-873 
WALL,  see  Adjoining  Land  Owners. 

See  also  Forty  Walls. 
WAR,   see   Judicial   Notice;    Trea- 
son;   United    States  —  Claims 
Against.      See    also    Army    and 
Navy. 
Judicial  notice  of,  7-970 
Levying,  see  Treason. 
WAREHOUSEMAN,  see  Bailments; 
Negligence;  Pledges.     See  also 
Warehouse  Receipt. 
Carrier  as,  burden  of  proof,  2-942 
Presumption  of  negligence,  8-882 
WAREHOUSE  RECEIPT,  see  Parol 
Evidence. 
Delivery  of  as  constructive  delivery 

of  property,  9-859 
Presumption    as    to    knowledge    of 
contents,  2-183 
WARNING,  to  accused,  before  testi- 
fying, 5-328 
Evidence  of  his  mental  condition 
or  purpose  (see  Mental  and 
Physical  States),  6-761 
WARRANT  OF  ARREST,  see  Docu- 
mentary Evidence  ;  E  x  t  r  a  d  i- 
TiON;  Records.     See  also  Arrest. 
Abbreviations  in,  1-27 
Identity   of   person   named   in    (see 
Identity),  6-349 
WARRANTS,    city,    presentation    of, 
8-806 
Regularity  of,  8-S07« 
WARRANTY,  see  Deeds;  Parol  Evi- 
dence;   Sales;    Title;    Vendor 
and  Purchaser.     See  also  Cove- 
nants. 
Authority  of  agent  to  make,   pro- 
sumption,  10-8 
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WAREANTY,   cont'd. 

Fraud    in,    good    faith    immaterial 

when,  6-61/1 
Implied   in  sale,   title,   11-530 
Judgment    against    warrantee,    con- 
clusiveness   against    warrantor, 
3-278 
Knowledge  of  facts  warranted,  pre- 
sumption, 6-59rt 
Of  truthfulness  of  application  for 

insurance,   7-516,   521 
Parol  evidence  of  (see  Parol  Evi- 
dence),  l-314n;    ll-51l7i 
To  show  waiver  of,  13-1026 
Varying,  see  Parol  Evidence. 
Sale,  see  Sales. 

Of  land,  quality,  13-846n 

Quantity,  13-846«,  850 

Title,  implied  in  sale,  11-530 

To  mortgaged  chattel,  burden  of 
showing  damage,  8-677 
WASTE  —  Consult    analysis    of    this 
article,  14-1.    See  Timber. 
Opinions,  as  to  damages  caused  by, 
4-13n 
As  to  what  constitutes,  4-13  )i 
WATERS  AND  WATERCOURSES. 
Consult    analysis    of    this    article, 
14-6.    See  Judicial  Notice. 
Ancient     documents     as     evidence, 

l-886n 
Capacity,  ditch,  2-850;   14-53 

Carrying    capacity    of,    opinion 

as  to  damage  to,  4-12?i 
Navigability,  14-25h 
Non-expert  opinion,  5-707n 
Flumes,   2-850 
Irrigating    capacity    of    stream, 

opinion,  2-851 
Sewer,  see  Sewers. 
Condemnation    of    riparian    rights, 

5-172?i 
Dam,     opinion     as     to     sufficiency, 

5-680 
Damming  stream,  opinions  and  con- 
clusions   as    to    damage    from, 

4-llH 

Ditch,  see  supra,  Capacity. 

Expert  testimony  as  to  grade  of, 
5-525 
Diversion  of,  damage  presumed,  4-4;i 
Escape    of    water,    negligence    pre- 
sumed from,  8-887 
Expert  testimony  as  to,  5-603 
Effect  of  log  in  changing  course, 
5-562n 
Floods,    sufficiency    of    outlet    for, 

non-expert  opinion;  5-654n 
Flowage    of    lands,    damages    (see 
supra,  Damming  stream), 
4-31JI 


WATERS   AND   WATERCOURSES, 

cont'd. 
Flowage   of   lands,   cont'd. 
Payments  to  others,  4-17 
Presumption   of,   4-5n 
Occurrences   after  commencement 
of  action,  4-17?i 
Flow    of    ice,    expert    testimony    as 

to,   5-539 
Irrigation,   capacity   of  stream   for. 
see  supra.  Capacity. 
Expert  testimony,  as  to  effect  of, 
5-537 
Judicial  notice  as  to   (see  Judicial 
Notice),  7-911 
Of  customs  and  usages  as  to  ap- 
propriation of  water  for  irri- 
gation, 7-929 
Mill,    damage    to,    cost    of    raising 

dam  and  water  wheel,  4-20?i 
Navigability,  drainage  ditch,  14-25/1 

.Judicial  notice,   7-913 
Obstructing    tail    race    from    mill, 

damages  for,  4-31 
Percolating  waters,  as  injury  to  ad- 
joining land  owner,  l-210n 
Pollution      of,      prosecution      for, 

venue,   13-936 
Reservoirs,     condemnation     of     site 

for,  5-156?),  157/1 
Tables  of  water  power,  2-589ji 
WAY-BILL,  see  Bill  of  Lading. 
WAYS,    see    Highways.      See    also 

Easements. 
WEALTH,    see    Financial    Condition 

and  Standing. 
WEAPONS,  see  Bloodstains;  Cir- 
cumstantial Evidence;  Demon- 
strative Evidence  ;  Homicide. 
See  also  Guns  and  Gunpowder; 
Wounds. 
Bloodstains    on,    as    circumstantial 

evidence,  2-545 
Character   and   condition   as  affect- 
ing assault,  1-1008 
Deadly,  use  of,   as  affecting  proof 
of  criminal  intent,   1-1006 
Presumptions  from,  6-5S1 
What  are,  6-589 

Opinion  as  to  deadly  character, 
6-591 
Experiments  with,  5-491,  498?i,  501 
Expert    opinion,    as    to    nature    of 
weapon    causing    wound,    6-683 
As  to  use  and  effect,  5-540ft 
Guns,  see  Guns  and  Gunpowder. 
Habit  of  deceased  to  carry,  6-769 
Introduction   in   e^idence,   6-674 
Possession     of,     as     circumstantial 
evidence,  3-130;   6-699 
By  accused,  malice,  6-633 
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WEAPONS,   cont'd. 
Possession  of,  cont'd. 

By  deceased,  as  evidence  of  self- 
defense,  6-757 
Prosecution  for  careless  use,  point- 
ing at  another,  11-392/1 
Eange  and  course  of  bullet  in  hom- 
icide case,  6-624 
Taking  to  jury  room,  5-464 
WEATHER,  condition  of,  weight  of 
conflicting  testimony,  1-356 
Expert  testimony  as  tc,  5-603 
WEATHER     RECORDS     (see     Rec- 
ords), 2-585 
Summary  of  result  of  examination 
of,  10-831« 
WEIGHT,  opinion   as  to,  5-706 
WEIGHT   AND  EFFECT   OF  EVI- 
DENCE—  Consult     analysis     of 
this    article,    14-65.     See    Weight 
and  Sufficiency. 
WEIGHT  AND  SUFFICIENCY,  see 
Corroboration  ;         Credibility  ; 
Reasonable  Doubt;  Weight  and 
Effect   of   Evidence.     See   also 
Degree  of  Proof. 
Abandonment,  homestead,  6-552 

Land  contracts,  13-854 
Accomplice's  testimony,  see  Accom- 
plices. 
Account,  reopening  settled  account, 
1-137 
Surcharging  or  falsifying,   1-147 
Acknowledgment,    impeachment    of 

by  grantor,  1-203,  206 
Admissibility  affected  by,  see  infra. 

Competency  not  affected  by. 
Admissions    (see    Admissions),    1- 
610 
Action  on  account,  l-145n,  1-157 
As   affected    by    lack    of    knowl- 
edge, 1-382 
Claim  against  estate  of  deceased, 

in  support   of,  5-411 
Divorce  cases,  1-462;  4-747 
On  question  of  payment,  9-733 
Question   for  jury,  1-382 
To    justify    annulment    of    mar- 
riage, 8-484 
To  show  deed  a  mortgage,  8-721 
Trust,  sufficiency  to  show,  13-152 
Voter  as  to  qualifications  or  vote, 

5-111 

When  contradicted  by  subsequent 

testimony  of  adraitter,  l-326rt 

Adultery,  on  prosecution  for,  1-634 

Adverse      possession      of      riparian 

rights,   14-49 
Agencv,  10-29 

Alteration   of   instrument,   explana- 
tion of,  1-821 
Proof  of,  1-778 


WEIGHT  AND  SUFFICIENCY,  con. 
Answers  in  equity,  1-907 

Contradictory  verbal  admissions, 
effect,  1-447 
Attestation    clause    of   will,    14-410 
Attorney's   authority   to    enter   ap- 
pearance,  evidence   overcoming 
presumption  of,  7-860 
Belief,  direct  testimony  to,  2-260 
Bona  fide   purchaser,   proof   of   no- 
tice  to,   13-920 
Cancellation  to  warrant,  2-833 
Cause,    to    show    (see   Poisons   and 

Poisoning),  2-956 
Character  evidence,  3-51 

Character  and  reputation  of  ac- 
cused, 3-8;   6-658 
Chinese,  testimony  of,  see  Chinese. 
Circumstantial   evidence,  3-75 
In  criminal  cases,  3-92 
Flight,   3-145 

Footprints,   similarity,   6-707 
Homicide,  6-729 
Motive,  6-728 
Of  corpus  delicti,  see  infra,  Cor- 
pus delicti. 
Claims  against  estate,  see   Execu- 
tors AND  Administrators. 
Admissions     of      deceased,     see 
supra,  Admissions. 
Claims   against  United   States, 

385 
Competency    not    affected    by 
infraj'Relevancy),  14-703 
Direct  testimony  as  to  intent,  7- 

597/1 
Evidence     as     to     abandonment, 

l-13/i 
Unreliability  of  confession,  3-328 
Composition  with  creditors,  3-263 
Compromise  and  settlement,  of  evi- 
dence to  prove,  3-262 
Confessions   (see  Confessions),  3- 
352 
As  proof  of  marriage,  8-4  <  4 
Bribery,   3-703 
Mental  condition  and  age,  effect 

of,  3-355 
Treason,  3-717;   13-4 
Conflicting  evidence,  1-333 
Conspiracy,  3-416 
Contempt   proceedings,   3-4/2 
Contracts,  between   relatives,   4-b4b 
To   devise,   14-524 
To   pay  for  services,   8-506 
Declarations,  see  infra,  Decla- 
rations. 
Corpus    delicti,    circumstantial    evi- 
dence of,  3-664 
Corroboration,  see  CORROBORATION. 
Crimes,     sec    Reasonable     Doubt. 
See  also  Degree  of  Proof. 
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WEIGHT  AND  SUFFICIENCY,  con. 
Custody    of    child,    in    actions    for, 

9-273 
Customs  and  usages,  of  evidence  of, 

3-956 
Death,  evidence  of,  4-48,  50 

Of  cause  of,  6-687 
Declarations,  against  interest,  4-74 
Contract  to  pay  for  services,  evi- 
dence  of,   8-506 
Marriage  shown  by,  8-476 
Of  intent,  6-545 
Eevocation  of  will,  to  prove,  14- 

453 
Spontaneous   res    gestae    declara- 
tions, 11-350 
Demonstrative    evidence     (see    De- 
monstrative Evidence),  4-272, 
296 
Keal,    direct    and    circumstantial 
evidence    compared,    4-645 
Difficulty  of  proof,  effect  of,  8-867; 

10-542 
Direct  testimony,  as  to  belief,  see 
supra,  Belief. 
As  to  intent,  see  infra,  Intent. 
As  to  water  level,  compared  with 
survey,  14-39?i 
Divorce  actions,  see  Divorce. 

Admissions,     see     supra,    Admis- 
sions. 
Denial  by  parties,  4-795 
Evidence   to   show   cruelty,   4-772 
Documentary   evidence,   4-840 
Election,  to  set  aside  result,  5-94 
Execution   of   instruments    (see   in- 
fra,   Secondary     evidence  ; 
Wills),  14-771 
Expert    and    opinion    evidence,    see 
Expert  and  Opinion  Evidence. 
Expert  testimony,  5-637 

As    against    direct    testimony, 

11-841 
As  to  handwriting,  6-404 

In  will  cases,  14-419 
As  to  malpractice,  9-850 
In  patent  cases,  9-646 
Non-experts,  5-713 
Opinion  as  to  value,  13-497 
In     eminent     domain    proceed- 
ings, 5-212 
Of  attorney's   services,    13-579 
Of   physician's   services,   9-830 
When  uncontradicted,  13-481 
Testamentary    capacity,    experta, 
14-366 
Non-export,  14-381 
Subscribing  witness,  14-390 
False  personation,  5-741 
Former  testimony,  of  proof  of,  5- 
963 


WEIGHT  AND  SUFFICIENCY,  con. 
Former    testimony,    cont  'd. 

Relative  weight  of  oral  and  writ- 
ten evidence,  5-963 
Fraud,  6-50,  13-842 

In   fraudulent   conveyance,   6-109 
Of  taxing  officers,   12-287 
Presumption    against,    see    Pre- 
sumptions. 
Eeliance  upon  misrepresentations, 
6-75 
Fraudulent   conveyances,   considera- 
tion, effect  of  relationship,   6- 
92 
Gifts,  by  husband  to  wife,  6-221 
By  parent  to  child,  6-226 
By  wife  to  husband,  6-224 
Causa  mortis,  6-23 
Inter  vivos,  6-204 
Parol  gift  of  land,  6-230 
Handwriting,     proof     of     writings 
used  as  standards  of  compari- 
son, 6-433 
Homicide,   proof  of   intent,   malice 

and  premeditation,  6-655 
Hypothetical   question,   to    support, 

5-617 
Identification  by  voice,  3-133 

In  criminal  case,  6-924 
Identity   of   defendant   in   criminal 

case,  belief  as  to,  6-933 
Illegitimacy,  evidence  of,   8-170 
Impeaching  evidence,  variant  state- 
ments, 7-19n 
Indictment  by  grand  jury,  to  just- 
ify, 6-257 
Injunction,  showing  to  warrant,  7- 
288 
To  restrain  nuisance,  9-23 
Insufficiency    no    reason    for    exclu- 
sion, see  supra.  Competency  not 
affected   by;    infra,   Relevancy. 
Insurance,  oral  contract  of,  7-506 
Intent,    direct    testimony    as   to,    6- 
541,  7-597n,  598 
Declarations  of,  see  supra,  Decla- 
rations. 
Intoxicating     liquors,     keeping     or 

sale  of,  7-766 
Judgments,       showing       to       open, 
amend,  vacate,  or  set  aside,  7- 
861,   863 
Liability  of  parent  for  services  ren- 
dered by  child,  9-290 
Loss  of  insured  property,  cause  of, 

7-556 
Marriage,  admissions,  to  justify  an- 
nulment, see  supra,  Admissions. 
Confessions,  as  proof  of,  see  su- 
pra, Confessions. 
Declarations  to  show,  see  supra, 
Declarations. 
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WEIGHT  AND  SUFFICIENCY,  con. 
Matters  denied  on  information  and 

belief,  2-783 
Matters    peculiarly    within    adver- 
sary's knowledge,  2-783 
Meaning  of,  2-77771 
Memorandum,   testimony   from,   11- 

105 
Memory,  testimony  from,  see  Mem- 
ory. 
Misappropriation    of    trust    funds, 

13-169 
Mortality  tables,   7-427;    8-642 
Mortgage,  assumption  of  mortgage 
debt,  8-746,  749 
Uncorroborated    admissions   by 
grantee,  8-749 
Execution  of,  8-727 
Foreclosure  of  mortgage,  in  suit 

for,  8-79 
Oral  chattel  mortgage,  8-690 
Parol  release  of  mortgage,  8-767 
To  show  deed  to  be,  8-715,  720 
Admissions,  see  supra,  Admis- 
sions. 
To   show   sale   to   be,   parol   evi- 
dence, 8-660 
Motion    for    new   trial,    to    sustain, 

8-984,  986 
Negative  averment,  of  e%ddence  to 

sustain,  2-782 
Number  of  witnesses  necessary,  see 

Witnesses. 
Objections,  for  insuflSciency,  failure 
to  object,  as  waiver,  9-113 
Incompetent     or     irrelevant     evi- 
dence   admitted    without    ob- 
jection (see  Objections),  9- 
111 
On  appeal,   conclusiveness  of  find- 
ings of  trial  court,  4-745 
In  suit  for  reformation,  11-89 
One   witness,   see   Perjury  j    Trea- 
son; Witnesses. 
To    overcome    documentary    evi- 
dence, 4-841 
Oral  and  M'ritten  evidence,  relative 
weight,    of    former    testimony, 
5-963 
Parties    and    interested    witnesses, 
9-513 
To  patent  proceedings,  9-616 
Partnership,  9-551 
Payment,  9-733 
Admissions  of,  see  supra,  Admis- 
sions. 
Positive   and   negative  evidence,   9- 

864 
Preliminary    examination,    to    hold 
accused  on,  5-307 


WEIGHT  AND  SUFFICIENCY,  con. 

Preliminary    proof,    see   Degree  of 

Proof ;   Questions  of  Law  and 

Fact;    and    infra,     Secondary 

evidence. 

To  introduction  of  demonstrative 

evidence,  4-285 
To  use  of  co-conspirator 's  decla- 
rations, 3-427 
Presumptions,   probative   force  and 
effect  (see  Presumptions), 
9-885,  901 
Eebutting,    see    infra,   To    rebut 
presumption. 
Public     officers,      in      prosecutions 

against,  9-229 
Eace  of  witness,  effect,  see  Race. 
Rape,  10-600 

Real    evidence,    see    supra,    Demon- 
strative evidence. 
Recitals,  of  consideration  in  deed, 
4-206 
Of  service,  in  judgment,  7-860 
Reformation,   see   Reformation   op 

Instruments. 
Relevancy,  of  evidence  showing,  11- 
195 
Weight   not    the    test    of,    3-113, 
115;   11-182 
Rescission,  evidence  to   justify,   14- 

268 
Restraint  of  trade,  to  show  agree- 
ment in,   11-443 
Return,  of  evidence  impeaching,  11- 

728 
Secondary   evidence    (see   Best   and 
Secondary  Evidence),  2-390 
Copies,  3-543 

Certified  copy,  10-873 
Of    evidence    to    show    correct- 
ness of,  3-547 
Of  deed,  4-215 
Of  lost  instruments,  8-359 
Of  will,  contents  of,  14-470 

Execution  of,  14-465 
Preliminary    showing,    see    Best 
AND     Secondary     Evidence, 
Deeds;  Expert  and  Opinion 
Evidence;    Lost   Instru- 
ments; Records. 
Separate  ownership  of  property  by 
wife,    against    husband's    C)'ed- 
itors,  6-824 
Special  assessment  proceedings,  11- 

873 
Specific  performance,   11-943 
Striiiing   out    for   insufficiency,    12- 

181,   184 
Subscribing     witnesses,     testimony 
of,  14-771 
Wills,  14-421,  422 
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WEIGHT  AND  SUFFICIENCY,  con. 
Sureties    for    public    officer,    in    ac- 
tions against,  9-225 
Survivorship,  evidence  of,  4-53 
Testamentary  capacity,  of  evidence 
to    show    (see    Wills,    and 
supra,    Expert    and    opinion 
evidence),  14-401 
Lack  of,  14-253 
Title,  in  action  to  quiet,  12-617 
To  rebut  presumption,  of  delivery, 
from  possession,  4-160,  254 
From  recording,   4-164 
Of  gratuitous  service,  8-505 
Of     infringement     from     coinci- 
dence of  error,  3-562 
Trusts,  13-163 
Admissions,  see  supra,  Admissions. 
Constructive,  13-155 
Express,  13-115,  123 
Eesulting,  13-144 
Undue  influence,  13-260 
Usury,  13-400 
Value,  13-501 

Cost  as  evidence  of,  13-536 
Opinion  as  to,  see  supra,  Expert 
and  opinion  evidence. 
View  (see  View  by  Jury),  13-985 
Waiver,  13-1028 
Waste,  see  Waste. 
Wills,  see  supra,  Testamentary  ca- 
pacity. 
Execution  of,  14-438 
Holographic,  14-435 
Nuncupative,   14-436 
Witnesses,  number  of,  see  Perjury  ; 
Treason;  Witnesses. 
Single  witness,  to  overcome  docu- 
mentary evidence,  4-841 
Written  instruments,  sufficiency  of 
proof  of  authentication,  14-795 
VEIGHTS    AND    MEASUKES,    see 

Judicial  Notice. 
VHOLE     OF     UTTEEANCE      (see 
Written   Instruments),   14-797 
Admissions,   14-146n 

Of  affidavit  used  as,  1-480 
Pleadings  as,  1-423,  430,  432 
Self-serving    statements    as    part 

of,  1-524 
Statements   accompanying,    1-606 
Bill  and  answer  in  equity,   1- 

446,  448 
Necessity  of  producing,  1-429, 
431 
Book  of  mining  rules,  8-593 
Books  of  account,  2-681 
Competency    of    witness    unable    to 
relate  whole  statement,  see  in- 
fra, Witness. 


WHOLE    OF   UTTERANCE,   cont'd. 
Confession,  3-348,  350 

Including  other  crimes,   3-324?i 
Connected  written  instruments,   14- 

703 
Construction  of  testimony,  whole  to 

be  considered,  14-218 
Contract,  insurance  policy  and  ap- 
plication, 7-514 
Conversation,  1-385,  386 

Necessity  of  proving,  14-102 
With    testator,    on    issue    of    ca- 
pacity, 14-326 
Showing    undue    influence,    13- 
285 
Copies  of  portions  of  original   (see 

Records),  3-544 
Correspondence,  1-387;   14-718 
Admissions  in,  1-610 
Letters,    fragments,    necessity    of 
showing  remainder,  9-176n 
Replies  to,  2-739;   14-718 
Cross-examination  to   bring   out,   3- 

835 
Declarations,  against  interest,  other 
matters  included  therein,  4-74, 
96  n 
By  accused  right  to  show  excul- 
patory portion,  6-661 
When    found   in   possession   of 
stolen  goods,  8-111 
By  co-conspirator,  3-434 
By    grantor    in    fraudulent    con- 
veyance, 6-159 
Depositions,  reading  part  of,  4-530 
Dying  declarations,  4-985,  1013 
Former     adjudication,     see     infra, 

Records. 
Former    testimony,    right    to   intro- 
duce   remainder    of,    5-944, 
961 
At     preliminary     examination, 
O-320,  322 
Guardian's  account,  6-338 
Hearsay,  where  part  is,  6-450 
Impeacning  statement,  whole  of  for 
purpose    of   explanation,    7-146 
Impeachment,  portion  of  utterance 

for,  7-132 
Incompetent       evidence       admitted 
without  objection,  further  evi- 
dence, 9-44 
Interrogatories   on  examination  be- 
fore trial,  5-372 
Judgment,  see  infra,  Records. 
Letters,  see  supra.  Correspondence. 
Libel  or  slander,  8-265 
Offer  of,  9-167 

Privileged     communications,     intro- 
duction   of    portion    as   waiver 
of  whole,  10-326 
Records,  10-785 
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WHOLE   OF   UTTERANCE,   cont'd. 
Records,  cont  'J. 

Judicial,  10-763,  787 
Necessity  of  producing  whole  rec- 
ord, see  Records. 
Redirect   examination  to  draw  out, 

14-624 
Threat,  necessity  of  relating  whole 

statement,  6-647 
Way-bill  as,  2-869h 
Witness     unable     to     relate     whole 
statement,     competency      (see 
Witnesses),  6-647 
Writings    part    of    one    transaction 
(see     supra,     Correspondence), 
14-703 
WIDOW 'S  ALLOWANCE,  see  Exec- 
utors  AND   AdMINISTR.\TORS. 

WILFUL  ACT,  see  Insurance;   In- 
tent. 
WILFULNESS,  see  Intent,  Malice. 
See  also  Premeditation. 
Of  acts  of  violence,  in  divorce  suit, 

4-774n 
Recklessness,     when     regarded     as, 
4-732 
WILLS  —  Consvlt    analysis    of    this 
article,  14-221.     See  Ancient 
Documents;  Death  and  Surviv- 
orship; Descent  and  Distribu- 
tion;  Executors  and  Adminis- 
trators ;    Undue    Influence  ; 
Written  Instruments.    See  also 
Devise;  Legacy. 
Abbreviations  in,  see  Abbrevia- 

TiONS;  Parol  Evidence. 
Ambiguity  in,  explaining,  1-836,  851 
As    evidence,    in    action    on    claim 
against    estate,   5-424 
Of  acknowledgment  of  paternity, 
8-174 
Of  advancements,  4-607 
Of   boundaries,   2-696 
By  ward  in  favor  of  guardian,  pre- 
sumption against,   6-321 
Contracts  to  make  will,  5-427 
Specific  performance  of,  11-945 
Sufficiency  of  evidence  of,  14-524 
Copy,    admitted    without    objection, 
9-121n 
Certified    copy    of   will    and    pro- 
bate, 10-909 
Declarations  of  testator,  subsequent 
to  execution,  as  to  title,  1-516 
To  show  will  in  his  handwriting, 
6-360H 
Destruction  of,  presumption  on  ap- 
plication  for  letters  of  admin- 
istration, 5-389n 
Devise,  see  Acceptance. 


WILLS,  cont'd. 

Election  to  take  under,  presumption 

from   occupancy,   6-521 
Gifts  causa  mortis,  see  Gifts. 
Holographic,  necessity  of  direct  evi- 
dence,   4-648 
Judgment    of    probate,    conclusive- 
ness, 3-279;   7-838 
Copy  of,  see  supra,  Copy. 
Legacy,  see  Acceptance;  Renuncia- 
tion. 
Number    of    witnesses    required,    to 
prove     contents    of     lost    will, 
3-728 
To  prove  execution,  3-728 
Probate  of  in  court  of  sister  state, 
how  proved   (see  supra,  Copy), 
10-1019 
Reformation,  parol  evidence  of  mis- 
take, 11-79 
Secondary    evidence,    sufficiency    of 

preliminary  proof,  2-337h 
Specific   performance   of  agreement 

to   devise,   11-945 
Subscribing  witness'^s  (see  Written 

Instruments),  14-413 
Testamentary  capacity,  see  Insan- 
ity;   Mental    and    Physical 
States  ;  Undue  Influence. 
Burden  of  proof,  2-800 
Judgment   of   probate  as  conclu- 
sive evidence,  3-278 
Limits    of    cross-examination, 

3-824n 
Privileged  communications,  10-135 
Waiver   as   to   privileged   communi- 
cations by  decedent,  10-140 
WIND,  direction  and  strength,  weight 

of  testimony  as  to,  1-334,  336;i 
WITHDRAWAL,   of   depositions,  see 
Depositions. 
Of  evidence,  see  Striking  Out  and 

Withdrawal  of  Evidence. 
Of   pleadings,   see   Answer;    Plead- 
inns. 
WITNESSES  —  Consult    analysis    of 
this  article,  14-525.     See  Contra- 
diction OP  Witnesses;   Corrob- 
oration ;  Depositions.     See  also 
Eyc-H'it"csses. 
Attcudanci,    see     Attendance    op 

Witnesses. 
Basis  of  testimony,  see  Expert  and 
Opinion    Evidence;    He.vrsay; 
and  infra,  Ivnowledge. 
Bias  of,  see  Bias. 
Blind  witness,  see  Signatures. 
Bribery  of,  by  corporation,  evidence 

of  acts   of  agent,   3-649 
Character    of,    see    Character    and 
Eeputation. 
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WITNESSES,  cont'd. 
Character  of,  cont'd. 

To  impeach  or  sustain  credibility 
(see  Impeachment  op  Wit- 
nesses), 3-14 
Children  as,  see  Children;  and  in- 
fra. Competency. 
Compelling,    answer    by,    see    Con- 
tempt. 
Disclosure  to  attorney  of  intend- 
ed testimony,  14-573 
Expert     testimony,     see    Expert 

AND  Opinion  Evidence. 
Making  of  experiments,  5-500 
Witness    to    obtain    necessary 
knowledge,  see  Examination 
OF  Witnesses  ;  Expert  and 
Opinion  Evidence. 
Compensation,  14-538 

As  prerequisite  to  attendance,  see 

Attendance  of  Witnesses. 
Of  expert,  see  Expert  and  Opin- 
ion Evidence. 
Competency,  3-198 

Abducted  female,  1-45 
Accomplices   (see  Accomplices), 

1-115 
Adulterer,   to   prove   illegitimacy, 

8-172 
Adultery,     in     prosecution      for, 

1-632 
Against    representatives     of    de- 
ceased   or    incompetent    per- 
sons (see  Transactions  with 
Deceased  Persons),  12-702 
Alteration     of     instruments,     to 

prove,  1-776 
Amenability   to   perjury,   as   test 

of,  3-202;   7-275 
Arbitrator,  as  to  proceedings  be- 
fore himself,  1-955 ;  10-352 
As  to  misconduct,  10-353 
To  explain  or  impeach  award, 
1-965,   972,   976;    10-352 
To    prove    alteration    in    the 

submission,  l-776?i 
To  prove  submission,  1-959 
Atheist,  2-64 

Attorneys,     in    arbitration     pro- 
ceedings, 1-955 
Bills  and  notes,  parties  to,  to  im- 
peach,  2-538 
Child,  see  Competency;  Infants. 

In   sodomy   case,   11-832 
Co-conspirators,  3-435 
Co-defendar    ,  in  equity,  12-727 
Criminal      defendants      and      co- 
defendants,  3-211 
Effect  of  statute  making  com- 
petent,   on    disqualification 
of  infamy,  3-203?!. 


WITNESSES,  cont'd. 
Competency,  cont'd. 

Cross-examination,      impossibility 

of,  deaf  mute,  3-202 

Striking  out  direct  examination 

where  cross-examination  is 

impossible,   3-809 

Declarant,  effect  on  declarations, 

see  Declarations. 
Deponent,  see  Depositions. 

Change     in,     intermediate    the 
taking  and  use  of  deposi- 
tion,   4-528;     12-733,    951, 
1048 
Objections,  when  made,  4-550 
Determination    of     (see    Voir 
Dire),  3-168,  174;  13-994 
Atheist,  2-68 
Infants,  7-278 

When    determined,    see    infra. 
When  determined. 
Distinguished  from  competency  of 

evidence,  4-553n 
Former  jurors,   as   to   what   they 

saw  on  former  trial,  2-547 
Grand  jurors,  as  to  testimony  be- 
fore them,  6-261 
Before  grand  jury,  6-257 
In  prosecution  for  false  swear- 
ing and  perjury,  9-757 
Husband  and  wife  (see  Husband 

and  Wife),  6-851,  877 
Illegal  sale   of   liquor,   on  prose- 
cution for,   7-729 
Impeached  witness,  for  party  im- 
peaching him,   7-253 
Incompetency,    occurring    during 
trial,  12-733 
Eetroactive    effect,    see    supra, 
Deponent. 
On  use  of  former  testimony, 
infamy,  5-898,  903 
Indorsement   on   indictment,   wit- 
nesses not   on,  3-241 
Infants,    see    Competency;     In- 
fants. 
In  federal  courts,  see  Courts. 
Insane  persons,   7-479 
Judge,  as  to  proceedings  before 

himself,  10-350 
Knowledge,  as  affecting,  see  in- 
fra, Knowledge. 
Licensee  in  proceedings  to  revoke 

license,   7-694 
Lost  instruments,  to  prove,  8-358 
Mutes,  see  Mutes. 
Objections,  see  Depositions;  Ob- 
jections; Transactions 
with  Deceased  Persons. 
Effect    of    failure    to    object, 
9-123 
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WITNESSES,  cont'd. 
Competency,   cont  'd. 
Ob.iPCtions,    cont'd. 
Sufficiency,  9-95 
To  testimony,  as  extending  to 
witness,  9-99 
Officer  t<aking  acknowledgment,  to 

impeach  certificate,  1-202 
Order  of  proof.  9-253 
Particeps  criminis,  abortion,  1-60 
Parties,  see  Parties  and  Persons 
Interested   as   Witnesses; 
and  infra,  Interest. 
Against    representative    of    de- 
ceased or  incompetent  per- 
sons,   see    Transactions 
WITH  Deceased   Persons. 
Privileged     commvmications,     see 
Privileged  Communications. 
Prosecuting  attorney,  as  to  testi- 
mony    before     grand     jury, 
6-261 
Subscribing,   14-765  „    ,        , 

Supervisors  members  of  board 
of,  in  proceeding  before 
themselves,  3-216)i 
Waiver,  by  calling  and  exami- 
nation (see  Transactions 
WITH    Deceased    Persons), 

9-41 
By  cross-examination,  9-132 
By    examination    of    deponent, 

4-550 
By  propounding  interrogatories 

in  bill,  1-913 
By  stipulation,  admitting  depo- 
sition, 3-192n 
For  use  of  former  testimony 
in  lieu  of  witness,  3-194 
When  determined,  3-199 
Deponent,  insanity,  4-323n 
Interest,  4-335n 
Conclusions  of,  see  Conclusions 
Confrontation  of,  see  Confrontation 
of  Witnesses. 
Presence  of  accused  at  view  by 
jury,  13-971,  973 
Construction,   of   language,  manner 
while  testifying,  14-219 
Of   testimony,    see    Weioht    and 
Effect  of  Evidence. 
Convenience    of,    change    of    venue, 

13-945 
Credibility,  see  Credibility. 
Eloignment  of,  inference  from  (see 
Suppression    of    FAyidence),    9- 
976 
As  admission,   1-364 
Examination  of.  see  Cross-Exami- 
nation; Direct  Examination; 

JEXAMINATION   OF   WITNESSES. 


WITNESSES,  cont'd. 

Exclusion  of,  competency  of  con- 

temnors  of  rule,  3-239;   14-596 

Effect   on    competency   of   juror 

to  testify,  3-218 
Reason  for,  14-188n 
Eve-'natnesses,  necessity  of  produc- 
ing (see  Eye-lVitnesses),  6-801 
Failure    to    call,    presumptions,    see 
Suppression,  Non-Production  or 
Destruction  of  Evidence. 
Illiterate,  see  Illiterate. 
Infants,    see    Infants.     See    also 
Children;    and    supra,    Compe- 

t^°<^y-  .  ■.•WW 

Interest,  as  affecting  credibility 
(see  Credibility;  Corrobo- 
ration; Parties  and  Per- 
sons Interested  as  Wit- 
nesses), 3-769 
Accuracy  of  observation,   14- 

180 
Uncontradicted  testimony  of  in- 
terested   witness,    14-123 
Necessity  of  submitting  to 
jury,  14-124 
As   showing   bias,   2-413 
Competency,  effect  on   (see  Par- 
ties   AND    Persons    Inter- 
ested as  Witnesses),  3-211 
Account  books    to    prove,    2- 

629;    12-1000 
Action  on  book  debt,  1-152 
Actions   on  account,   1-156  _ 
Arbitration  proceedings,  l-953n 
Depositions  of  parties,  4-323 
Disclosure,  see  Voir  Dire. 
Divorce  suit,  4-789 
Export,  5-530 
In  admiralty,  1-277 
Laying    foundation    for    sec- 
ondary    evidence,    8-358; 
12-728 
Release  of,  12-780 

Necessity  of  producing  writ- 
ing, 2-296»i 
Subscribing  witness,  14-766 
Letting     in     secondary     evi- 
dence of  execution,  14- 

781  . 

Construction    of    testimony,    et- 

fect   on,   14-218 
Cross-examination   as  to,  3-8o3 
How   shown,   9-518 
Insolvency   to   disprove,  3-734n 
Knowledge  or  recollection  of  wit- 
ness   as    affecting    testimonial 
competency,  as  to  admissions, 
1-606 
As  to  age,  1-737 
As  to  experiments,  5-504 


1055 


Witnesses. 


INDEX. 


Witnesses. 


WITNESSES,  cont'd. 

Knowledge  or  recollection  of  wit- 
ness   as    affecting    testimonial 
competency,  cont'd. 
Authenticity    of    records,    10-802, 
804 
Witness  not  custodian,  12-380 
Based  solely  on  custom  with  re- 
spect   to    fact    in    question, 
2-893 
Belief,  impression  or  recollection 
of  witness,  see  Belief.    See 
also  Conclusions ;  Memory. 
Cautious  or  guarded  statements 
distinguished  from  opinion, 
5-666 
Character  witness,   as   qualifica- 
tion  of,   3-35 
Children,    ignorance    of    affect- 
ing   credibility,    14-162 
Compelling    witness,     to    acquire 
knowledge,   see   Expert  and 
Opixion  Evidence. 
To  refresh  memory,  3-495;   11- 
107;   14-574 
Conclusions      from      appearances 
and  facts   (see  Conclusions), 
5-658 
Confessions,  3-348 

Of  language  of,  3-349n 
Contents  of  lost  writing  (see  Con- 
clusions),   2-386;     3-548;    8- 
358,  361 
Deed,  4-215 
Eecord,    10-851 
Will,  14-468 
Copy,  correctness  of,  3-548;    10- 

865 
Counterfeit,    as    to    original    of, 
3-748 
Counterfeiting    machinery,    3- 
749 
Cross-examination  to  test,  3-857 
Customs  and  usages,  of,  3-958 
Declarations    testified    to,    4-107 
Eepetition     of    words     of,    4- 

1011,  1016;  7-134 
Threat,  ability  to  repeat  whole 
statement,  6-647 
Expert  and  opinion  witnesses,  see 
Expert    and    Opinion    Evi- 
dence. 
Financial   status   of   another,   4- 

29 
Former    testimony,     5-320,     942, 

957,  959,  962;   10-834 
Hearsay  source  of,  see  Hearsay, 
Impeaching     statement,     ability 
to  give   exact  words  of,  7- 
134 


WITNESSES,  cont'd. 

Knowledge  or  recollection  of  wit- 
ness   as    affecting    testimonial 
competency,  cont'd. 
Intelligence,    effect    on    weight 

of   testimony,   14-167 
Loss   of   record,    10-849 
Lost  instrument,   of  contents  of, 
see    siipra,   Contents    of   lost 
writing. 
Market  value,  see  Value. 
Memoranda,    necessity   for    per- 
sonal   knowledge     of     facts 
stated  in,  14-728 
Memory,  see  Memory;  and  supra, 

Contents  of  lost  writing. 
Opinion    witnesses,     see     Expert 
and  Opinion  Evidence  ; 
Handwriting;  Value. 
Party  examined  before  trial,  5- 

366 
Source  of  knowledge,  see  Hear- 
say. 
Threat,    witness    unable    to    re- 
late whole  of  statement,  6- 
647 
Valvie,  see  Value. 
Presumption,   13-427 
Manner    of    testifying,    effect,    see 
Weight   and   Effect   of   Evi- 
dence. 
Presumptions    on    appeal,    14-174 
Memory,  see  Refreshing  Memory; 
Weight   and   Effect   of   Evi- 
dence.   See  also  Memory,  and 
supra.    Knowledge    or    recollec- 
tion. 
Number  of,  see  Answers  ;  Corrobo- 
ration; Customs  and  Usages; 
Divorce  ;   Perjury  ;   Treason  ; 
Weight   and    Effect   op    Evi 
dence. 
Answer  in  equity,  to  overcome, 

1-907 
As    affecting    question     of     pre- 
ponderance of  the  evidence, 
14-92,   94 
At  civil  law,  14-104 
Bribery  prosecution,   2-769 
Custom,   to   establish,   3-959 
Deed,    to    show   it    to   be    mort- 
gage, 8-720 
Divorce   r,uit,  3-722;   4-788 
Dying    declaration,     to     prove, 

4-1010 
Execution  of  attested  instru- 
ments, to  prove,  14-774 
Eye-witnesses,  calling  all,  by 
prosecution,  unnecessary 
where  evidence  is  cumulative 
(see   Eye-Witnesses),   3-93271 
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WITNESSES,  cont'd. 
Muinher  of,  cont'd. 

Honiieide,  on  prosecution  for,  b- 

801 
Limiting,    3-93C;    4-680 
Character   witnesses,  3-51 
Expert   and   opinion   witnesses, 
see   Expert   and   Opinion 
Evidence. 
As   to   testamentary  capac- 
ity,   14-366 
Impeaching    witnesses,    7-15 
Value,  as  to,  13-498 
Liquor    selling,    in    prosecution 

for,  7-769 
Lost  writings,  proof  of,  8-362 

Will,    14-471 
Mistake,   to   show,   as   basis   for 

reformation,    11-49 
Officer's  return,   to  impeach,  in 

equity,  11-729 
One  sufficient,   14-104 
Payment,   to   prove,   9-736 
Perjury,    9-759 

Preliminary  examination  of  ac- 
cused, 5-309 
Several,   testifying  to  improba- 
ble   fact,    14-142 
Treason,  to   prove,  13-3,  5 
Wills,  to  prove  contents  of  lost, 
14-471 
To  prove  execution,  nuncupa- 
tive, 14-437 
Subscribing    witnesses,    14- 
413,  775 
To  prove  revocation,  by  third 
person,   14-455 
Oath,  see  Oath. 

Objections  to,  see  Objections. 
Observation,  closeness  of,  as  affect- 
ing   credibility     (see    Weight 
AND  Effect  of  Evidence),  14- 
174 
Parties,  see  Parties  and  Persons 
Interested     as     Witnesses ; 
and  supra,  Competency;  Inter- 
est. 
Examination  of  before  trial,  5- 

231 
Party  producing,  efifect  on  credi- 
bility,  14-208 
Privilege,    arbitrator,    as    to    pro- 
ceedings   before    himself,    10- 
353 
As    ground    for    use    of    former 

testimony,  5-903 
Attorney,  documents    on    which 

he   claims  lien,  2-115 
Cross-examination,        degrading 
witness,  3-885 

67  '' 


WITNESSES,  cont'd. 
Privilege,  cont'd. 

Cross-examination,  cont'd. 

Exposing  to  civil  liability,  3- 
900 
Depositions,    claim    of    by    wit- 
ness giving,  4-420 
Examination    of     party     before 

trial,  in,  5-362 
Examination    on   supplementary 

proceedings,  from,   12-233 
Impeachment    by    party    calling 

him,  against,  7-41 
Incriminating    testimony,   see   in- 
fra, Self-incrimination. 
Infamy,    questions    showing,    3- 

207 
Infringement    suit,    employes    of 
party,  as  to  business  secrets. 
{see  Trade  Secrets),  9-658 
Judicial   notice,   7-969 
Judicial  officers,   as  to   proceed- 
ings   before    themselves,    3- 
217;   10-350 
Jurors,  from   testifying  to   mis- 
conduct, 3-237 
Party,  from  disclosing  names  of 

his  witnesses,  4-420>i 
Penalty,    defendant,    in    actions 

for,    9-750 
Physical     examination     or     ex- 
hibition, 9-797 
Of  accused,  9-816 
Arm   with    tattoo    marks,   3- 

13671 
Measurement  of  feet,  2-822n ; 

3-134n 
Eape  case,   10-594 
Profcrt    of    person,    compell- 
ing, 4-285 
Waiver  of,  9-799 
Self-incrimination,     against,     3- 
486;    4-708 
Accomplice,   1-98 
Waiver,    3-898 
As  ground  for  excluding  con- 
fession, 3-328 
At   coroner's  inquest,  3-569 
Bankruptcy     proceedings,     2- 

224 
Bribery   prosecution,  2-769 
Cautioning  accused,  necessity 
of,   by   grand   jury,   3-496 
On     preliminary     examina- 
tion, 5-328 
Claim    of,     as     admission,    in 
civil   cases,    1-366 
Inference  from.  9-963 
Contempt   proceedings.   3-485 
Criminal   conversation,   3-788 
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WITNESSES,  cont'd. 
Privilege,  cont'd. 

Self-incrimination,  cont'd. 
Cross-examination,  3-892 
Of     accused     for     impeach- 
ment,  3-844;    7-43,   49 
Declarations     of     witness     to 
same     matters,     incompe- 
tent, 3-244 
Demonstrative      evidence     as 
violation   of,   4-276 
Bloodstained  clothing,  6-671 
Druggist's    record    of    liquor 
sales,        in        prosecution 
against  him,   7-722 
Experiments,    5-501 
Forfeiture  cases,  5-835,  846 
Grand  jury,  before,  6-254,  256 
Juror  on  voir  dire,   13-1016 
Officer,    in    summary   proceed- 
ing to  remove  him,  9-196 
Preliminary   examination,   on, 

5-310 
Production    of    incriminating 

documents,   2-114;   4-813 
Search    or    seizure,     evidence 

obtained  by,   3-182 
Statute   relieving  from  liabil- 
ity to  prosecution,  effect, 
6-256 
Striking      out      incriminating 
testimony     given     before 
claim   of   privilege,   effect 
on  use  of  such  testimony 
for  impeachment,  7-88 
Supplementary       proceedings, 

12-240 
Testimony  as  to  former  vari- 
ant      statements       under 
oath,  7-69 
Usury,  13-398 

Waiver   by   testifying,   3-902 
By  accused,  7-43 
On  behalf  of  co-defendant, 
7-51 
Service  of  process,  against,  2-127 
Spouse,  from  testifying,  see  Hus- 
band AND  Wife. 
Waiver,  by  attorney's  failure 
to  object,  9-123 
By  voluntary  testimony,  7- 
52 
Voter,  as  to  how  he  voted,  5-72 
Waiver,  by  testifying,  see  supra, 
Self-incrimination;   Spouse. 
Questions  to,  see  Questions. 
Recollection,   see  Memory;    and   su- 
pra, Knowledge  or  recollection. 
Eefreshing    memory,    see    Refeesh- 
ING  Memory. 


WITNESSES,  cont'd. 

Refreshing  memory,  cont'd. 

Power  to  compel,  3-495;   11-109; 
14-574 
Eight  to  aid  of  counsel,  3-493 
Subscribing  witnesses,  see  Written 
Instruments. 
To  wills  (see  Wills),  14-413 
Declarations  of  deceased  wit- 
nesses, 14-412 
Tampering  with,   see   Obstructing 

Justice. 
Voir  dire,  13-994 
WORDS    AND    PHRASES,    see   Dic- 
tionaries;    Idem     Sonans ;     Lan- 
guage; Names. 
"  Cognizance,"    14-534 
Construction      of      testimony      (see 
Weight   and   Effect   of   Evi- 
dence), 14-215 
Customs  and  usages  explaining,  see 

Customs  and  Usages. 
"Execution       of       instruments," 

meaning  of  phrase,  4-145 
Expert    and    opinion    evidence,    5- 
603 
As  to  meaning  of  technical  terms, 
5-.539n 
In  letters  patent,  9-654 
In  logging  contract,  5-569n 
Non-expert  opinion  as  to,  5-712 
"  Implied,"  synonymous  with  in- 
ferred, 3-66 
In   confession,   direct   testimony   by 
accused  as   to   meaning  of,   7- 
598n 
In     contempt     proceedings,     3-447, 

455 
In   contract,   parol   evidence   to   ex- 
plain, see  Parol  Evidence. 
Indicating   dedication,   4-123 
In  foreign  language,  translation  of 

(see  Translation),  7-663 
In   letters  patent,   9-654 
In  libel  or  slander,   8-235,   242 
Understanding      or     opinion    of 
hearers  or  readers,  8-237 
Judicial  notice  ot  meaning,  see  Ju- 
dicial Notice. 
Terms    in    insurance    policy,    7- 
898 
Maxims,  as  to  weight  of  evidence, 
14-111 
"Falsus   in   uno,   falsus   in   om- 
nibus,"    14-169 
"More  or  less,"  use  of  in  convey- 
ances,   13-849 
Order  to  broker  for  stock,  customs 
and  usages  to  explain,  6-171n 
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WORDS  AND  PHRASES,  cont'd. 
Ordinary     meaning     presumed     to 
have     been     intended,     7-592; 
13-845 
Parol     evidence     explaining     (see 
Parol  Evidence),   9-383,  430, 
431 
Accompanying   name,   9-406 
' '  Executors      and      administra- 
tors"  in  contracts,  5-430 
In   contract    of   sale,    9-496;    11- 

5Un 
In  ordinance,   11-856 
Of  custom  or  usage,  9-361 
Technical  meaning,  1-840;  8-667n 
In  bill  of  lading,  2-875;! 
"Preponderance      of      evidence," 

14-84 
Timber,    12-504 

Customs  and  usages  to  explain, 
12-503 
"Wills,  descriptive  terms  in,  14-502 
"Words  not  in  dictionary,  14-219 
WORK    AND    LABOR,    see    Master 
AND  Servant;    Value.    See  also 
Quantum  Meruit;  Services. 
Books  of  account  as  evidence  of, 

2-638,  643,  653 
Contracts  for,  see  Parol  Evidence. 
Gratuitous   character,   see   Services. 
Opinion    as   to    quantity   perform- 
ed,  5-672 
Quantum      meruit,     see      Quantum 

Meruit. 
Variance,  13-629/1 
WOUINDS,  see  Expert  and  Opinion 
Evidence.      See     also     Injuries; 
Poivder  Stains;  Weapons. 
As     circumstantial     evidence     of 

commission  of  offense,  3-136 
Cause  of,  see  Cause. 
Accident,  see  Accident. 
Expert   and   opinion   evidence,   2- 

953;   5-577n 
Non-expert,  5-671n 
Self -infliction,  see  infra,  Self -in- 
fliction. 
Course   of   bullet,   weight   of   testi- 
mony as  to,  14-141/1 
Demonstrative  evidence  of  nature 
and    location,   6-673 
Exhibition  or  examination  of,  see 
Injuries  to  Person;  Physi- 
cal Examination. 
To    jury    in    prosecution    for 
assault,    1-1009 
Direction    from    which    blow    was 

given,    0])inions,    6-624,    682 
Expert    testimony,    5-586 

As  to  gunshot  wounds,  5-535n 
As  to  self-infliction,  .")r)75 
Cause  of,  see  supra,  Cause  of. 


WOUNDS,  cont'd. 

Expert  testimony,  cont'd. 
Dog  bite,  effect  of,   1-899 
Experts,  who  are,  5-540 
Nature     and     effect     as     evidence, 

malice  and  intent,  6-625 
Photographs    of,    9-781 
Probable    result,    see    Expert    and 

Opinion  Evidence. 
Self-infliction    (see    Accident,    Con- 
clusions; Suicide),  6-748 
Expert    testimony,    5-575 
WRECK,    prescriptive    right    to,    as 
evidence   of   grant  of   seashore, 
14-12 
WRITING,  see  Experiments;  Hand- 
writing; Written  Instruments. 
WRITINGS,    see    Written    Instru- 
ments.   See   also   Ancient    Writ- 
ings. 
WRIT   OF   ASSISTANCE,   showing 

necessary  to   secure,  8-753 
WRIT   OF   ERROR,   to   review   con- 
tempt  proceedings,   3-502 
WRITS,    see    Habeas    Corpus;    In- 
junction ;  Service.    See  also  Ex- 
ecution; Process. 
Action  taken  under,  how  shown,  see 
Service.   See  also  Eeturn. 
In  absence  of  return,  10-845 
As  evidence  of  officer's  authority, 

9-141 
As  part  of  record,  10-761 
Best   evidence   of,   10-820 
De    lunatico    inquierendo,    see    In- 

quisitioii  of  lunacy. 
De    ventre    inspieiendo,   9-791 
Obstructing    service    of,     see    Ob- 
structing Justice. 
Of   entry,   foreclosure  by,   8-773 
Of    sequestration,    see    Sequestra- 
tion. 
Presumption,  as  to  legality  of,  9- 
139 
As    to     regularity     of     officer's 
execution    of,    9-950 
Return  on,  see  Records.     See  also 
Erturn. 
WRITTEN    INSTRUMENTS  —  Con- 
sult  analysis   of    this   article,   14- 
689.     See  Ancient  Documents; 
Best  and  Secondary  Evidence; 
Bills     and     Notes;     Copies; 
Deeds;  Document.'^.ry  Evidence; 
Forgery;     Handwriting;     Lost 
Instruments;   Mortgages;   Non 
Est  Factum;    Parol  Evidence; 
Records;    Refreshing   Memory; 
Seals;  Statute  op  Frauds.    See 
also   Chccl-;    Letters;   Production 
of   Documents;   Beccipts;    Words 
and   Phrases. 
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WRITTEN  INSTRUMENTS,  cmit'd. 
Abbreviations,  see  Abbreviations. 
Acceptance  of,  see  Acceptance. 
Accounts,  see  Accounts,  Account- 
ing AND  Accounts  Stated. 
Acknowledgment,     see    Acknowl- 
edgments. 
Effect    of   lack   of,   on   admissi- 
bility, 8-790 
Alteration   of,   see  Alteration   op 

Instruments. 
As   admissions,   1-390 

Competency  of  whole  instrument 
(see    Wlwle    of    Utterance), 
1-609 
As  basis  for  cross-examination,  3- 

910 
Assent  to,  see  Assent. 
Presumption    of,    2-9 
Attestation,   see   infra,   Subscribing 
witnesses. 
As  evidence  of  delivery,  4-249, 

258 
Kecitals   as   evidence,  4-188 
Of   place   of   execution,   4-155 
Attesting  witnesses,  see  mfra,  Sub- 
scribing witnesses. 
Best    and    secondary    evidence,    see 
Best     and     Secondary     Evi- 
dence ;    Copies  ;    Eecords. 
Admissions    as    to    contents,    see 

Admissions. 
Copies,  see  Copies. 

Certified  copies,  see  Eecords. 
Effect  of,  on  competency  of 

original,   10-882 
"When   record   unauthorized, 
10-876 
Bill  of  lading,  see  Bill  of  Lading. 
Bill  of  sale,  see  Sales.     See  also 

Bill  of  Sale. 
Check,  see  Checlc. 

Conclusions  as  to,  see  Conclusions. 
Consideration    of,    see    Considera- 
tion. 
Construction    or   interpretation,    see 
Contracts  ;    Parol    Evidence. 
See  also  Words  and  Phrases. 
Judgment  construing,  7-838 
Defective   or  void  instruments  as 
evidence,  as  admissions,  1-391 
As    color    of   title,    see    Color   of 

Title. 
Deed  to  show  purchase  price  of 
land    in    action    to    recover 
same,  8-631 
Of    contract    embodied    therein, 

6-294 
Of  value  of  services    (see  Quan- 
tum Meruit),  13-585 


WRITTEN  INSTRUMENTS,  cont'd. 
Defective   or  void   instruments   as 
evidence,  cont 'd. 
Unsigned  note  secured  by  mort- 
gage,  8-726 
Void  lease  to  show  rental  value, 
8-74 
Dying  declarations  (see  Dying  Dec- 
larations), 4-1008 
Endorsements,   on  will,  14-305 
Execution,  admission,  in  answer,  of 
correctness  of  copy,  1-445ji 
Stipulation     allowing     use     of 
copy,     is     not,     3-192n; 
4-211?i 
Affidavit,  denying  execution,  va- 
lidity of  court  rule   requir- 
ing,   3-192 
Of   forgery,   effect,   4-151 

Ancient   documents,   1-881, 

886?i 
Deed     under     which     ad- 
verse    possession     is 
claimed,   4-155 
Necessity   of   proving   execu- 
tion  preliminary   to   use 
of     certified     copy,     10- 
925?i,  926 
Ancient  documents,  see  Ancient 
Documents. 
Character    of    proof    required 
when     sufficient     prelim- 
inary     showing      is      not 
made,  1-876 
Appeal   bond,   1-940 
Assignment    for    creditors,    2-31 
Authority,  of  agent,  see  Princi- 
pal AND  Agent. 
Of  corporation,  see  infra,  By 
corporation. 
Recitals  as  evidence  of,  4-182 
In  ancient  deed,  1-878 
Bill   of  lading,  2-870 
Bill   of  sale,   necessity  of  proof, 

Texas  statute,   ll-514ra 
Bills  and  notes,  2-475 
Bond,  2-565,  578 

Burden    of    proof,    7-362 
Necessity,  see  infra.  Necessity. 
Official,  9-205 

Proof   of   signature   sufficient, 
2-555 
By      corporation,      presumption 
from   corporate   seal,   3-628; 
8-807;   11-662,  664 
Certificate  of  acknowledgment  as 
evidence    (see    Acknowledg- 
ments), 1-188 
Of  capacity  to  execute,  1-189 
Conditional    signing,    see    Condi- 
tional Delivery. 


1060 


Written  Instruments. 


INDEX. 


Written  Instrumenti. 


WBITTEN  INSTRUMENTS,  cont'd. 
Execution,  cont'd. 

Conditional  signing,  cont'd. 

Parol  evidence,  bonds,  9-421 
Consent   by     parent     to    liquor 

sales  to  minor,  7-734 
Contract,     admission    sufficient, 
6-294 
Circumstantial    evidence    suf- 
ficient, 3-100 
For  sale  of  land,  13-834 
Date  of,  see  Bate. 
Declarations    accompanying,    as 

res  gestae,  11-409 
Deed,  4-145 

Preliminary,  to  secondary  evi- 
dence, 4-207 
To  use  of  certified  copy,  10- 
920 
Denial  of   effect    (see  supro,  Affi- 
davit),  l-411n 
Necessity   of   in   action   by   or 
against  representative  of 
decedent,  5-408 
Verified,  alteration  since  exe- 
cution, provable  under,  1- 
778 
When  necessary,   1-410 
Established  copy,  proof  of  orig- 
inal unnecessar)-,  4-211n 
Forgery,  see  Forgery. 
In  presence  of  witnesses  as  evi- 
dence of  delivery,  4-163 
Lapse  of  time,  affecting  degree 

of  proof,  wills,  14-434 
Lost     instruments,     burden     of 
proof,  8-345 
Deed,  see  supra,  Deed. 
How  shown,  8-346 
Sufficiency     of     evidence,     8- 
359,   362 
Meaning  of  term  (see  Words  and 

Phrases),  4-145 
Mortgage,     chattel,     sufficiency 
of  proof  on  foreclosure,   8- 
691 
Obligation    secured   by,    8-730 
Of  real  estate,  8-724 
Necessity    of    proof    (see    supra. 
Affidavit),  4-827 
Bonds,   2-555 
Color   of   title,  when   used   as, 

see  Color  of  Ittle. 
Preliminary,  to  secondary  evi- 
dence, 2-309 
To  use  of  certified  copy,  8- 
686;    10-926 
To  introduce  document  aa  ex- 
hibit,   5-470 
Under   general   denial,   13-781 
When  not  denied,  note,  2-541 


WRITTEN  INSTRUMENTS,  cont'd. 

Execution,  cont'd. 

Necessity  of  proof,  cont'd. 

Where    certified    copy    is    ad- 
missible     without      such 
proof,  10-927 
Objections,    failure    to    object, 
effect,  9-117 
Scope  of,  9-104 
Sufficiency,  9-83 
When  made,  9-51  n 
Where  admissible  in  part,  9-127 
Parol    evidence    of    lack    of,    see 

Parol  Evidence. 
Plea   of  non   est   factum,   neces- 
sity of,  13-769 
Receipt,  9-725 
Recognizance,  10-769 
Stipulation  as  to  copy,  see  supra, 

Admission  of. 
Sufficiency   of  evidence  to  admit 

instrument,   2-580 
Testamentary  capacity  shown  by, 

14-300 
Wills  (see  Wills;,  14-403 

Lost,  how  proved,  14-464 
Writings    used    as    specimens    of 
handwriting,  6-425 
Existence   of,   see   Best  and   Sec- 
ondary Evidence;  Records. 
Parol  evidence,  2-301 
Form    of,    as    furnishing    intrinsic 
evidence   of    their    nature,    14- 
254 
Identity  of  persons  named  in,  see 

Identity. 
Illiterate  witness,  identification  by, 

14-156 
Impeachment,  number  of  witnesses 
required   for,   14-107n 
Use  for,  7-58,  137 
Incomplete,  mils,  14-270,  411 
Inspection  by  jury,  see  Inspection. 
Knowledge    of    contents,    presump- 
tion    of     (see    Assent; 
Knowledge),  2-9 
Wills,  14-258 
Land    contracts,    see    Vendor    and 

Purchaser. 
Legal      effect      presumptively      in- 
tended, 7-588 
Letters,  see  Letters. 
Newspapers,  see  Newspapers. 
Objections,  see  supra.  Execution. 
Offer  of,  see  Offer  op  Evidence. 
Papers    comprising,    wills,    14-249, 

250 
Photographs  of,  9-779 
Printed    publications,    see    Newspa- 
pers; Printed  Publications. 
Privileged  character  of,  see  Peivi- 
LEQED  Communications. 
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Youth. 


WRITTEN  INSTRUMENTS,  cont'd. 
Production    of,    see    Production    of 

Documents. 
Proofs    of   loss    or    death,    see    In- 

SURAXCE. 

Eecitals,  see  Eecitals. 

In  attestation,  see  supra,  Attesta- 
tion. 
Recording,  see  Recording. 

No  presumption  of,  13-904 
Record  of  (see  Records),  10-7.53 
Copies  of,  see  supra,  Copies. 
In  sister  state,  10-1035 
Records,  see  Books;  Books  of  Ac- 
count ;    Parol  Evidence  ; 
Records. 
Redirect    examination,    as   to    writ- 
ings referred  to  on  cross-exam- 
ination, 14-628 
Reformation   of,  see  Reformation 

of  Instruments. 
Seals  on,  see  Seals. 
Signature,  see  Signatures. 
Spoliation  of,  see  Spoliation. 
Stamp   acts,   effect   of,   see   Stamp 

Acts. 
Stipulations,  see  Stipulations. 
Subscribing  witnesses,  ancient  doc- 
ument, necessity  of  producing, 
1-875,  877 
Attorney,  testimony  of  as  privi- 
leged communication,  10-291, 
302,  320n 
Bond,  proof  of  by,  2-579 
Character  of,  to  impeach,  3-15 
To  rebut  imputation  of  fraud, 
3-18 
Contradiction    by    party    calling 
them,    previous    inconsistent 
statements,  3-536 
Cross-examination    of  as   to   new 

matter,  3-829 
Forged  writing,  to,  5-865 
Impeachment  of,  7-52 
Indenture   of   apprenticeship,  to, 

1-945 
Interested      persons,      effect      of 
statute  governing  testimonial 
competency  of  witnesses,  12- 
730,  786 
Lost  instrument,  to,  8-359 
Mortgage,    to    assignment    of,    8- 
741ri 
Attorney  who  drew  it,  8-731 
Chattel,  8-665 

Stockholder  in  mortgagee   cor- 
poration, 8-731 
Necessity  of  proof  by,  4-829 
When  instrument  not  required 
to  be  attested,  ll-514n 
Notary's    certificate    of    protest, 
to,  2-986 


WRITTEN  INSTRUMENTS,  cont'd. 
Subscribing  witnesses,  cont'd. 
Recollection,  suflficiency  of,  11-103 
Signing  by  witness   not   present, 
as  alteration  of  instrument, 
1-790 
Spanish  grant,  to,  10-424 
Submission  and  award,  to,  1-959 
Testimony    as    to    former    extra- 
judicial identification  of  sig- 
nature, 6-935n 
Wills,  see  Wills. 
Taking  to  jury  room,  see  Exhibits. 
Telegrams,    see    Telegraphs    and 
Telephones. 
How  proved,  3-541;   11-520 
Under  seal,  see  Seals  and  Sealing. 
Void,  see  supra.  Defective  or  void 

instruments ;  Execution. 
Voluminous  papers,  see  Voluminous 

Papers. 
Waiver  of  terms  of,  see  Waiver. 
Wills,  admissibility,    14-427,   489 
Unprobated,    interest    of    con- 
testant shown  by,  14-245 
Revocation    of    earlier    one, 
shown  by,  14-454 
WRONGFUL  DEATH,  see  Injuries 
to  Person.     See  also  Death. 
Admissions  by  decedent,  infant,  1- 

594 
By    railroad    company,    indictment 
and  recovery  of  penalty,  10-576 
Civil  damage  acts,   see  Intoxicat- 
ing Liquors. 
Contributory  negligence,  burden  of 

proof,  8-857 
Damages,  see  Damages-. 

Earning  capacity  of  deceased,  see 
Capacity ;    Injuries   to 
Person. 
For  death  of  wife,  engagement  or 
remarriage   of   plaintiff, 
4-19n 
Presumption  of  substantial,  4-4n 
Services,  value  of,  see  Services. 
Sufferings  of  decedent,  7-386 
Life    expectancy,     see    Mortality 
Tables. 
Testimony  by  one  familiar  with 
mortality      tables,      13-604u, 
610 
Value  of  life,  13-604 
X-RAY  EXAMINATION,  see  Phys- 
ical Examination. 
X-RAY  PHOTOGRAPHS,  see   Judi- 
cial Notice;  Photographs. 
YOUTH,  of  witness,  see  Competen- 
cy;   Credibility;    Expert    and 
Opinion     Evidence;      Infants; 
Perjury.      See    also    CfMdhn; 
Oath.  y^]    (  ^ 

f    ^ 
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